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PEEFACE 


TO 

THE SEVENTH EDITION. 


This Edition of the ‘ Institutes ’ has been carefully revised 
and corrected, but scarcely any additions have been made 
beyond that of giving at the end of the Introduction a 
chronological list of the chief laws and legal changes 
noticed in the ‘ Institutes.’ 

The object of the work is to aid those who desire to use 
the ‘ Institutes ’ as an introduction to the study of Eoman 
law, or who wish to find in one vqlume the means of 
gaining a general acquaintance with the history, principles, 
and contents of Eoman law. 

In the Introduction I have endeavoured to give such a 
general sketch of Eoman law and its history as wiU prepare 
readers for the details of the work itself. The translation 
aims at rendering the text in language intelligible to those 
who have not, as well as to those who have, a long ac- 
quaintance with Latin. The notes are intended to embody 
such information as is necessary to elucidate the text, or 
to give the results of successive legal changes. In the 
Summary at the end of the volume I have attempted to 
arrange in a methodical form the principal contents of 
the text and the notes. 

l5e value of the ‘ Institutes ’ is that of an elementary 
work, and the value of an elementary work is destroyed 
if it is made too long and difficult. I have, therefore. 
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viii 

avoided controverted points of law and history as much 
as possible, and where it was not possible to avoid them, I 
have stated what seemed to me the soundest conclusion, 
without attempthig to defend it. 

The original edition was in the main founded on the 
works of Ortolan, Ducaurroy, and Puchta. In subsequent 
editions I was greatly aided by the elaborate commentaries 
of Demangeat, to which those who wish to find in the ‘ In- 
stitutes ’ something more than an elementary work may be 
confidently referred. Lastly, I have derived assistance, 
which it is impossible to acknowledge too freely, from 
LIr. Poste’s learned edition of ‘ Gains,’ and from Mr. 
Hunter’s admirable and exhaustive work on ‘Eoman 
Law ; ’ while in revising the translation, I have had the 
great advantage of consulting the careful and accurate 
translation of Messrs. Abdy and Walker. 

The text adopted is, with few variations, that of 
Huschke (Leipzig, 1868 ). 
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INTBODUGTIOlSr. 


1. The legislation of Justinian belongs to tHe latest period of 
tbe Mstory of Eoman law. During tbe long space of object of the 
preceding centuries tlie law liad undergone as many I'^^i^^oduction. 
changes as the State itself. The Institutes of Justinian embody || 
principles and ideas of law which had been the slow growth of 
ages, and which, bating theii* origin back to the first beginning of 
the Roman people, had been only gi^adually unfolded, modified, 
and matured. It is as impossible to understand the Institutes, 
without having a slight knowledge of the position the work 
occupies in the history of Roman law, as it is to understand the 
history of the Eastern Empire without having studied that of the 
Western Empire and of the Republic. Many, also, of the leading 
principles of Roman law contained in the Institijtes are unfamiliar 
to the English reader, and though they may be learned by a perusal 
of the work itself, the reader, to whom the subject is new, may be 
glad to anticipate the study of details by having placed before him 
a general sketch of the part of law on which he is about to enter. 

It is proposed, therefore, in this Introduction, to give first an out- 
line of the history of Roman law, and then an outline of Roman 
private law. Each, however, will only be given with the very 
moderate degree of fulness proper to a sketch intended to be 
merely a preliminary to the study of the Institutes. 


HISTORY OF ROMAN LAW. 

2. However obscure may be the history of early Rome, we 
cannot doubt that Roman citizens were, from a very 
early period, composed of two distinct bodies, the eaHy ilome, 
and the of which the first alone origi- 
nally possessed all political power, and the members of which 
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were bound togetber by peculiar religious ties. Nor can we have 
any reasonable doubt about the general features of the constitution 
of the vojyidiis. Whatever may have been their origin, it con- 
sisted of three tribes. Each tribe was divided into ten citrice^ and 
each curia into ten decitrice ; another name for a clecuria was a 
gens^ and it included a great number of distinct families, united 
by having common sacred rites, and bearing a common name. In 
theory, at least, the members of the same gens were descended 
from a common ancestor, and the families of the gens were sub- 
divisions of the same ancestral stock, but both individuals and 
groups were occasionally admitted from onitside. A pure unspotted 
pedigree was claimed by every member of a gens* and there was 
a theoretical equality among all the members of the whole tribe. 
The heads of the different families in these gentes met together in 
a gi-eat council, called the council of the curies (comitia etmoM), 
A smaller body of three hundred, answering In number to the 
gentes in each of the three tribes, and called the Senate, was 
charged with the office of initiating the more important questions 
submitted to the great council ; and a king, nominated by the 
senate, but chosen by the curies,t presided over the whole body, 
and was charged with the functions of executive government. 

3. The poinihts was also bound together by strong religious 
Beli^ious The religion of Rome was intimately connected 

sj/stem. with^the civil polity. The heads of religion were not 
a priestly caste, but were citizens, in all other respects like their 
fellows, except that they were invested with peculiar sacred offices. 
"^The king was at the head of the religious body ; and beneath him 
were augurs and other functionaries of the ceremonies of religion. 
The whole body of the jpopitlus had a place in the religious system 
of the State. The mere fact of birth in one of the familice form- 
ing part of a gens gave admittance to a sacred circle which was 
closed to all besides. Those in this circle were surrounded by 
religious ceremonies from their cradle to their grave. Every im- 
portant act of their life was sanctioned by solemn rites. Every 
division and subdivision of the State to which they belonged had 

* Gentiles sunt, qui inter se eodLem nomine sunt ; non est satis : qui ah 
ingenms oriundi sunt; ne id quidem satis est: quorum majorum nemo 
servitutem servivit : ahest etiam nunc : qui cajoite non sunt der&butL — 
Cicero, Tojgic, 6. 

t Qui/rites, regem create ; ita Patrihus visum est. — Liv. i. 17. Mommsen 
argues from the analogy of the mode in which the magistrates who replaced 
the king were appointed, that the king must have been nominated by his 
predecessor (Hist Borne, Dickson’s Trans., i. 65). 
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its own peculiar sacred ceremonies. The individual, the family, 
the gens^ were all under the guardianship of their respective tute- 
lary deities. Every locality with which they were familiar was 
sacred to some patron god. The calendar was marked out by the 
seiwices of religion ; the pleasure of the gods arranged the times 
of business and leisure ; and a constantly superintending Provi- 
dence watched over the councils of the State, and showed, by signs 
which the wise could understand, ax3proval of, or displeasure at, all 
that was undertaken. 

4. By the side of this associated body there was another ele- 
ment of the State, occupying a position very diiferent 
from that which was occupied by this privileged com- 
munity. The flebs was probably formed by the inhabitants of| 
conquered towns being brought to Rome, by the influx of voluntary 1 
settlers, and by freedom being accorded to slaves.* The plebeians ' 
were in a positiofL of dependence on the king or on members of 
the popuhis, and were, as strangers, outside the political circle of 
members of the gentes. ' Tiiey belonged to no gens^ had no place 
in the comitia^ no share in the legislative or executive government ; 
as little had they any share in the jtis soGriim, They were as much 
excluded from the pale of the peculiar divine law as from that of 
the peculiar public law of the ruling body. Even the Servian 
constitution, and the formation of the thirty local tribes, laid the 
foundation of future change, rather than altered tn early times the 
basis on which existing institutions were founded. The centuries 
opened to the plehs a door to political power by making the two 
orders meet on the common ground of a graduated scale of pro- 
perty; and the constitution of the thirty tribes marked off the 
inhabitants of the town and country into small local divisions, in 
the comitia of which the ^lehs had of course the preponderance, 
if it is to be supposed that the tribes had any recognised comitia 
before the institution of tribunes at the beginning of the Republic 
can period. But though the comitia centuriata took away ulti- 
mately almost all political power from the comitia curiata, still 
the old relations of the different members of the body politic 
remained, in theory at least, long unimpaired. The curies alone 
could give the religious sanction which was indispensable to the I 
validity of the resolutions of the centuries, and the plehs was as 
much as ever excluded from admission into the body of the popu- 

* Mommsen considers that the plebeians were simply the clientes, looked 
at as deprived of political rights. {Hist. Borne, Dickson’s Trans., i. 90.) 
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hts^ fenced round witli its impassable wall of religions privileges, 
aitliougli the plebs and the ‘pojyiikis were governed for the most 
part by the same rules of private law. 

5. There could be very little direct law-making, except to meet 
Zegulation in temporary emergencies, in such a community as early 
early Rome, Rome. What laws were made, were first proposed, 
aiTanged, and determined on by the Senate, under the guidance of 
its chief magistrate, the king, and then submitted to the highest 
source of power, the comitia euriata. After the institution of 
the centuries, the comitia centuriata gradually succeeded to the 
political power of the euriata^ and the curies only met to give a 
formal religious sanction to the resolutions of the centuries. The 
king published regulations on matters that fell exclusively within 
his province as pontifez mctximus^ and a collection of these leges 
regice^ which were probably nothing more than by-laws for the 
conduct of religious ceremonies, was made, orr said to be made, 
by Papil’ius, who lived in the time of Tarquinius Superbus. 

6. The king was the supreme judge in all cases. But, if, in 
a criminal trial, the accused was a member of the 
popiilus^ he could appeal from the king to the comitia 

euriata. If the accused was a plebeian, he had no tribunal to 
which he could appeal, until, shortly after the expulsion of the 
kings, the Valer i an laws transferred appeals to the comitia 
centuriata, of which the plebs formed a part. Civil causes were 
decided by the king in his quality of pontifex maximns or by the 
subordinate pontifices acting under him, as aU the private law. of 
the populus was so mixed up with the sacred law, that it was part 
of the duty of a pontifex to know and guard its provisions.! 

7. After the expulsion of the kings the plebeians were admit- 

Ppsitwrioftle comitia enriata and the Senate, and were 

JPlehsaftertTie allowed, within limits which practically were very 

narrow, to form of their own.f But the old 

antagonism remained, and the struggle between the 
iplebs and the ‘popwkis became gradually more and more serious. 
Besides the right of appeal to the centuries secured by the lex 


Judges. 


* There is no reason to doubt that Papirius was a real person (Dionys. 
ii. 86). But when Pomponius speaks of his collection as the jus civile Fapi~ 
rianum (D. i. 2. 2. 2), he probably uses the term not with reference to the 
real work of Papiiius, but to a work composed towards the end of the re- 
public by Granius Placcus, Be Jnre Fajgiriano (D. 1. 16. 144). 

,t B. i. 2, 2. 6. 

X Mommsen, Hist, Rome (Dickson’s Trans.), i. 267. 
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Valeria in every case wlien a citizen was condemned to deatlij tlie 
secession to tlie Aventine in 260 a.u.c. wrung from the patres tlie 
extinction of existing debts, and the creation of tribunes, at first 
two in number, then five, and afterwards ten, to defend the plehs. 
These champions of the lower order of the State gave great addi- 
tional importance and a new character, or perhaps a beginning, 
to the comitia trihuta^ which now had to elect magistrates, who 
were protected themselves by a sacred character, and were specially 
commissioned to maintain the interest of theii* fellow-tribesmen. 
But the had to straggle with an evil which no partial reme- 
dies could meet. There was no body of laws to which they could 
appeal in case they were wronged. The whole administration of 
the laws was in the hands of the patricians, and there was no ap- 
peal fi-'om the decision of the magistrate except in cases where life 
was at stake, or unless the injury, inflicted by wilful perversion of 
the law, was grea^ enough, as in the memorable instance of Virginia, 
to rouse the vn*onged to the redress of physical force. Many of 
the rights which theoretically belonged to the plebeians as having 
the same private law with the popidus^ were practically denied 
them. At last, a successful revolution enabled the plebs to insist 
on a changed form of political government, which might open ^ the 
door of power and ofl5ce to the members of their own body, and 
supply a machinery for the preparation of a fixed and permanent 
body of law. The Decemvirate, . superseding and incorporating 
^into^ itself every other magistracy, and composed of an equal 
number of patricians and plebeians, was formed 303 a.u.C. for the 
purpose of collecting and embodying in the shape of wiitten law 
all those portions of the customary law which it was most essential 
for the due administration of justice to place on an indisput- 
able footing, and publish for the benefit of the whole body of 
citizens. 

8. The lavish praises bestowed on the laws of the Twelve 
Tables by the later writers of Rome, and the story of T?ie Twelve 
the deputation sent to learn the laws of Greece, would 
give us an idea of a very difierent body of laws fi^om that which 
these Tables actually presented. We should expect to find a 
systematic exposition of Roman public and private law as it 
existed in the times previous to the Gallic invasion ] and to find, 
also, that the whole body of law was at least coloured by the 
infusion of a foreign element. We should naturally think that 
there was something new and original in a legislation which 
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purpose of collecting and embodying in the shape of wiitten law 
all those portions of the customary law which it was most essential 
for the due administration of justice to place on an indisput- 
able footing, and publish for the benefit of the whole body of 
citizens. 

8. The lavish praises bestowed on the laws of the Twelve 
Tables by the later writers of Rome, and the story of T?ie Twelve 
the deputation sent to learn the laws of Greece, would 
give us an idea of a very difierent body of laws fi^om that which 
these Tables actually presented. We should expect to find a 
systematic exposition of Roman public and private law as it 
existed in the times previous to the Gallic invasion ] and to find, 
also, that the whole body of law was at least coloured by the 
infusion of a foreign element. We should naturally think that 
there was something new and original in a legislation which 
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Cicero considers as almost tlie perfection of human wisdom.^ 
The fragments of the Twelve Tables which remain to us show how 
erroneous are these conceptions of their contents. There is nothing 
whatsoever which we can decidedly j)ronounce to be borrowed 
from a foreign origin, except possil^ly some provisions respecting 
the law of funerals, taken from the laws of Solon. These Tables 
contained, for the most part, short enunciations of those points of 
law which the conduct of the affairs of daily life requfred to be 
settled and publicly announced. The law had existed before, but 
in a floating, vague, traditionary shape, only some very few laws 
having been engraved on tablets and publicly displayed. The 
Twelve Tables left to the decision of the magistrate, and the 
interpretation of those skilled in law, the application and exposi- 
tion of these principles ; they also left many parts of the custo- 
mary law wholly untouched on. But what the exigencies of the 
time required deciding, they decided ; and they ^aid a film foun- 
dation on which the structure of private law would rest for the 
future. It is not difficult to understand how this was esteemed so 
gi’eat a gain to the large body of the citizens, that these laws were 
spoken of by the ancients as the creations of a new legislation, 

, The following are the chief profusions of the Twelve Tables, so 
far as they are known.f — 1. The First Table related to the pro- 
ceedings in a civil suit. If the person summoned before the 
magistrate would ^lot come, he was to be forced to go, but for an 
old or sick man a beast of burden was to be provided. If the 
adversaries could agree on the way, they were to be allowed to do 
so. If not, the statements of both were to be heard before midday 
in the Comitium or the Forum, and then, after midday, the magis- 
trate was to adjudge the thing, but every process was to be stopped 
at sunset. 2. The Second Table fixed the amount to be deposited 
in tlie action by wager, and provided tliat the affair miglit be put 
off if necessary, as if, among other things, the judge or arbiter 
appointed by the magistrate was ill ; and pointed out how witnesses 
might be summoned. 3. The Third Table was apparently made 
in favour of debtors, for though it left them ultimately at the 
mercy of the creditor, it gave them new means of averting their 


* See especially De Orat, i. 4B, 44. 

t This summary is taken from the arrangement of the supposed contents 
of ihe Twelve Tables adopted by Ortolan ; but iu many points, and especially 
in the assignment to a particular Table of a fragment, this arrangement is 
necessarily conjectural. 
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fate. They were to have tliii*ty days before any steps could be 
taken against them on a debt confessed or decided to be due. 
They might then be brought before a magistrate, and unless pay- 
ment was made or a surety (vmdex) found, the creditor might 
put them in irons, but not of more than fifteen pounds weight, 
and must give them a pound of flour a day. This could last for 
sixty days only, and the debtor had meanwhile to be produced 
before the magistrate to show he was alive; and notice of the 
amount of the debt must be given on three market-days by the 
creditor, so that an opportunity of ransoming the debtor might be 
given. Then, but not till then, the debtor was at the mercy of ^ 
the creditor, who could sell him as a slave beyond the Tiber or kill 
him, and if there were several creditors, they might hew him in 
pieces, and although any of them took a part of his body larger 
in proportion than his claim, he was not to be punished. 4. The 
Fourth Table referred to the father of the family, who was bidden 
to destroy deformed children, and whose absolute power over the 
life and liberty of his children was established, while it was pro- 
vided that if he sold his son three times, the son should be freed 
from his power. 5. The Fifth Table related to inheritances and 
tutorships. Women were to be in perpetual tutorship, except the 
vesta! virgins. As a man disposed by testament, so was the law 
to be; but if he died intestate, and without a situs heres^ his 
nearest agnail^ or, in default of agnati^ the gentiles^ were to take. > 
In default of appointment by testament, the agnati were to be " 
tutors, and have the custody of madmen who had no curators. 

6. The Sixth Table referred to ownership, and provided that the 
words spoken in the solemn form of transfer, a nexum or ma??,- 
^dpiumy should be held binding ; that he who denied them should 
pay double ; that two years' possession for immoveables, and one 
for moveables, should be the time necessary for usucapion, and 
that a year should sujS&ce for the us uc apion of a wife by her 
husband, unless she absented herself for three consecutive nights 
in the time ; that no one not a Roman citizen should acquire by 
usucapion; and that materials built into a house should not be 
reclaimed by their owner, at least until the building was taken or 
fell down. The property m^^^hing sold was not to pass to the 
purchaser until the vendor was satisfied. The fictitious suit for 
the transfer of property called in jure cessio^ and mancipation, 
were confirmed. 7. The Seventh Table contained provisions as 
to buildings and plots of land, as to the width of way to be left, 
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as to overhanging trees^ and so forth ; and in case of" disputes as 
to boundaries, the magistrate was to appoint arbitrators. 8. The 
Eighth Table dealt with delicts. It prescribed capital punishment 
for libellous songs and outrages. A limb was to be given for a 
limb, thi’ee hundred asses for the breaking of a bone of a free 
man, and one hundred and fifty for the breaking of a bone of a 
slave ; for an injury or minor outrage, twenty-five asses ; a four- 
footed beast doing injury might be given up to whomsoever it 
injured, in lieu of compensation. The nocturnal devastation of 
crops or the incendiarisni' of a building was punished with death. 
Theft, if the thief was caught red-handed, was to be punished by 
the thief, if a freeman, being beaten and given over to the person 
robbed, and, if a slave, by his being beaten and thrown from the 
Tarpeian Rock; while various other provisions were made as to 
theft, fixing minor penalties, where the circumstances were not so 
grave. The rate of interest was fixed at one per cent, per month 
(ceritesimce usiuxe)^ and the usurer who exceeded this was to be 
fined quadruple. The false witness was to be thrown from the Rock, 
and the witness in a solemn form who refused his testimony was 
to be infamous; and the enchanter and poisoner were to be 
punished capitally. 9. The Ninth Table related to public law, 
and provided that there were to be no privilegia^ or laws affecting 
individuals only ; that the centuries alone could pronounce capital 
sentence; that tjje judge or arbiter taking a bribe should be 
punishable capitally ; that there should be an appeal to the people 
from every penal sentence ; and that death should be the punish- 
ment of leaguing with, or handing over a citizen to, the enemy. 
10. The Tenth Table related to funerals, limiting the ceremonies 
and display attending them. 11. The Eleventh Table prohibited 
the marriage of patricians and plebeians; and 12. The Twelfth 
Table had reference to some miscellaneous matters ; as. that a 
slave who had done an injury might be abandoned to the person 
injured, in lieu of. compensation. The seizure of anything- belong- 
ing to the debtor (pignoris capio) was permitted when the debt 
had been contracted, or the sum due was to be expended, for 
sacrificial purposes. 

I It will be observed that the Twelve Tables recognise four of 
the actions of law, the nature of which will be noticed in a later 
part of the Introduction, viz., sacramenimn^ judicis postulatio (in 
the shape of the arbitration to be given to settle boundaries), 
mamis ixyeGtio^ and pignoris capio. They further recognise the 
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distinction between the magistrate and the which was the 

characteristic feature of Roman procedure; and probably these 
actions of law and this distinction between the judge and the 
magistrate date from a time much earlier than the Twelve Tables. 
'Most, too, of the characteristic points of Roman civil law are to 
be found in the Twelve Tables. The imtria ijotestas^ usucapion, 
tutelage, testamentaiy and intestate succession, the nexum^ man- 
dpatio^ all are enforced, and evidently formed part of the ancient 
customary law of Rome. 

9. The Decemvirate was nominally intended to be a means of 
removing, as far as was then thought possible, the 
political distinction between the orders. How little mentofi^olu 
the object was really accomplished is notorious. Al- 
though half the decemvirs were plebeians, the suppres- 
sion of the meetings of the comitia trihtta^ and the loss of tribunes, 
were poorly comp^sated by the presence of magistrates who acted 
in conjunction with patricians, and readily yielded deference to 
their colleagues. Besides, the Two Tables added in the year of 
the second Decemvirate contained provisions which later writers 
considered manifestly unjust;*" and we have seen that, among 
other things, they expressly refused the oonniibvum to the plels. 
The Twelve Tables, as fixing and proclaiming the law, were un- 
doubtedly a source of great strength to the plebeians, and enabled 
them to maintain a much more secure positio?^. in their future 
struggles; but the Decemvirate, regarded as a crisis in their 
political history, was certainly unfavourable to them. Nothing 
shows more completely that this was so than the progress they 
made immediately after the downfall of Appius Claudius and his 
colleagues. The laws of Horatius and Valerius not only forbade 
the constitution of any magistracy fi:om which there should be no 
appeal, but provided that the ordinances of the comitia tribiita 
should, if sanctioned by the senate and the curies, be binding on 
all Roman citizens ; and in ^09 A.U .C., only four years after the 
abolition of the Decemvirate, the Canuleiau law gave the conmi- 
hium to the plehs, and the marriage of a patrician with a plebeian 
was no longer forbidden by law. This change was important, not 
only as removing a distinction mortifying to many individuals and 
embarrassing many of the relations of private life, but as breaking 
through one of the barriers which the jus sacrum had hitherto 
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interposed in the way of the The obstacle of a religions 

disqualification was the reason generally assigned by the ■po]pulus 
for the exclusion of plebeians from public offices ; f and it was a 
great step towards political equality that the objection urged to 
marriaofes between the two orders — that it would disturb the sacra 
of the geiifes — should be overcome. The advance of the 'plehs to 
political equality was, however, very slow ; and it was not until 
a century and a half had elapsed from the passing of the Canuleian 
law that the two orders were placed on an equal footing. We 
may take the year 467 a.u.C., the date of the lex Hortensia^ as 
the period when we can first pronounce that the distinction of the 
two orders was really done away. When that law had been 
passed, the plebeian had a full share in the jus puhlimm and the 
j'lis sacrum. The ordinances of the comitia tributa required no 
confirmation of the curies,, no sanction of the senate : they were 
binding on the whole Roman people directly they were passed. 
The equality between the two orders was so complete that the 
plebeian could become consul, censor, pra3toi% curule ^dile ; he 
could enter the senate, he could administer justice; he was 
excluded from none of the privileges of the jus sacrum ; he could 
become pontifex and augur ; and though he could not of course 
take pait in any of the sacra belonging to particular gentes^ go 
through certain religious ceremonies, or be engaged in the service 
of particular gods, these exceptions did not lower his political 
position. As far as the history of law is concerned, we may . 
henceforward lose sight of the distinction between plebeian and j 
patrician. 

10. From the writings of the later jurists, and especially from 
those of Gains and Cicero, and from the fragments of 
the Twelve Tables that have come down to us, we can 
collect the essential features of the private law of Rome in its 
earliest period, before a general advance in civilisation had modified 
it. This early law, which rested on custom as its foundation, and 
the elements of which, except so far as appeared in the laws of the 
Twelve Tables, were only known by tradition, was called in sub- 
sequent times the jus civile^ the peculiar law of the Roman State. 
The history of Roman law is the history of the changes introduced ‘ ; 

* Idsoque decemviros connubium diremisse, ne incerta prol^ cmspicia 
imrbanrentur. — Liv. iv. 6. 

t Interroganti trihimo, cur plebeium consulem fieri rio7i ojporteret ? , . . 
respond/it j quod nemo plebeius auspicia haberet. — Lrv. iv. 6. 
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, into tliis law, of tlie additions made to it, and of tlie method 
i adopted in tlie process. The notion of a body of customary law, 
in .part unwritten, which was not abrogated, but was evaded or 
amplified by persons acting under the ideas of later times, is the 
notion which, above all others, must be embraced clearly by any 
one who wishes to understand Eoman law. The jus civile must 
always be taken as the starting point, and in tracing the history 
of the later law we have always to trace how, while the jus civile 
still remained in force, the law was made to suit the requirements 
of dteerent periods by evading or adding to the jus civile. It was 
only in the later days of the Empire that the jus civile began to 
be swept away. When we come to speak of the contents of Roman 
private law, we shall have occasion to notice what were the leading 
features of the jus civile. We need not at present do more than 
say that, when a student of Eoman law has made himself acquainted 
with its elementa3;y doctrines, he will find that the chief of these 
peculiar principles, dating from an unknown antiquity, and afiect- 
ing the whole body of later jurisprudence, are those which determine 
the position of a father of a family, the succession to his estate, and 
the contracts and actions relating to the chief possessions of an 
agricultural proprietor. 

11. The conquest of Italy and the gradual spread of Eoman 
conquest materially altered the character of the legal Conquest of 
system. A branch of law almost entirely new sprang 
up, which determined the different relations in which the con- 
quered cities and nations were to stand with reference to Eome 
itself. As a general rule, and as compared with other nations of 
antiquity, Eome governed those whom she had vanquished with 
wisdom and moderation. Particular governors, indeed, abused 
their power ; but the policy of the State was not a severe one, 
and Eome connected herself with her subject allies by conceding 
them privileges proportionate to their importance or their ser- 
vices. The jus Latinum and the jus Italicum are terms familiar 
to all readers of Eoman history. The first expressed that, with 
various degrees of completeness, the rights of Eoman citizenship 
were accorded to the inhabitants of different towns, some having 
the commercium only, some also the connubmm ; but after the 
Social War (a.tj.C. 663), the lex Julia (a.u.c. 664) and the lex 
Plautia (a.u.c. 665) gave the full rights of citizenship to Italy 
below the Po, and the Italians were distributed among the thirty- 
five tribes. The jus Italicum expressed a certain amount of 
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amplified by persons acting under the ideas of later times, is the 
notion which, above all others, must be embraced clearly by any 
one who wishes to understand Eoman law. The jus civile must 
always be taken as the starting point, and in tracing the history 
of the later law we have always to trace how, while the jus civile 
still remained in force, the law was made to suit the requirements 
of (Steerent periods by evading or adding to the jiis civile. It was 
only in the later days of the Empire that the jus civile began to 
be swept away. When we come to speak of the contents of Roman 
private law, we shall have occasion to notice what were the leading 
features of the jus civile. We need not at present do more than 
say that, when a student of Eoman law has made himself acquainted 
with its elementa3;y doctrines, he will find that the chief of these 
peculiar principles, dating from an unknown antiquity, and afiect- 
ing the whole body of later jurisprudence, are those which determine 
the position of a father of a family, the succession to his estate, and 
the contracts and actions relating to the chief possessions of an 
agricultural proprietor. 

11. The conquest of Italy and the gradual spread of Roman 
conquest materially altered the character of the legal Conquest of 
system. A branch of law almost entirely new sprang 
up, which determined the different relations in which the con- 
quered cities and nations were to stand with reference to Rome 
itself. As a general rule, and as compared with other nations of 
antiquity, Rome governed those whom she had vanquished with 
wisdom and moderation. Particular governors, indeed, abused 
their power ; but the policy of the State was not a severe one, 
and Rome connected herself with her subject allies by conceding 
them privileges proportionate to their importance or their ser- 
vices. The jus Latinum and the jus Italicum are terms familiar 
to all readers of Roman history. The first expressed that, with 
various degrees of completeness, the rights of Roman citizenship 
were accorded to the inhabitants of different towns, some having 
the commercium only, some also the connuhmm ; but after the 
Social War (a.tj.C. 663), the lex Julia (a.u.c. 664) and the lex 
Plautia (a.u.c. 665) gave the full rights of citizenship to Italy 
below the Po, and the Italians were distributed among the thirty- 
five tribes. The jus Italicum expressed a certain amount of 
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municipal independence and exemption fi’om taxation, attached to 
the diflferent places on which the right was bestowed. The citizens 
of some particular places in Italy abo^e the Po and in the provinces 
possessed what was -termed Latinitas, i.e. the status, of being a 
Latin, and those possessing Latinitas were termed Latini coloniariL 
They had the commercimn^ but not the comiiibinmj and therefore 
their children were not in their power, and they could not vote for 
or fill public offices; and the jus Italicum was attached to certain 
privileged cities ; but the provinces generally had no participation 
in either right. They were subject to a proconsul or proprE^oi’y 
paid taxes to the treasury of Eome, and had as much of the law of 
Eome imposed upon them, and were made to conform as nearly to 
Eoman political notions, as their conquerors considered expedient.^ 

12. But the contact of Eome with foreign nations produced a 
much more remarkable effect on Eoman law than the 
^oman "zan- introduction of a new branch of law regulating the 
position of subject nations. It wrought, or at least con- 
tributed largely to work, a revolution in the legal 
notions of the Eoman people. It forced them to compare other 
systems with their own. In the language of the jurists, it brought 
the j-iLS gentkm>^ that is, the law ascertained to obtain generally in 
other nations, side by side with the civile^ the old law of Eome. 
The prcetor peregrinus^ who was appointed (a.u.c. 507) to ad- 
judge suits in which persons who were not citizens were parties, 
could not bind strangers witliin the narrow and technical limits 
in which Eomans were accustomed to move. Many of the most 
important parts of Eoman law were such that their pro\dsions 
could not be extended to any but citizens. No one, for instance, 
except a citizen, could have the peculiar ownership termed domi- 
nium ex jure Quiritium, But when justice and reason pronounced 
a stranger to be an owner, it was impossible for a prsetor not to 
recognise an ownership different from that which a citizen would 
claim ; and what magistrates were obliged to do in the case of 
strangers, the requirements of advancing civilisation soon induced 
them to do in the case of citizens. They recognised and gave 
effect to principles different fi’om those of the municipal law of 
Eom.e. This municipal law remained in force wherever its pro- 
visions could give all that was required to do substantial justice; 
but when they could not, the praetor appealed to a wider law, and i 

* See Warnkgbnig, Hist, du droit romain externe, p. 70. Savigny, Ge- 
schichte d. rom. Pechts, vol. i. ch. 2. 
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sought in the principles of equity a remedy for the deficiencies of 
the jus civile. He pronounced decrees {edida)^ laying down the 
law as he conceived it ought to be, if it was to regulate aright 
^the case before him. In process of time it became the custom for 

praetor to collect into one edicium the rules on which he in- 
tended to act during his tenure of oflSce, and to publish them on 
a tablet (m cdho) at the commencement of his official year. The 
edict, put forward at the beginning of the year of office, and 
running on from one praetor to another, was termed the edidum 
How much the pr^tor was aided in the formation 
df a broader and more comprehensive system of law by a change 
in the form of actions, will appear when we come to speak of the 
system of civil process. By degrees such a system was introduced 
and fully established, and the jus honorarium, the law of the 
pi’cetors * (qui Jionores gerehantj, was spoken of as having a distinct 
place by the side^ and as the complement, of the jus civile. 

The pr^tors gave the formula of an action to the judge. For 
many centuries senators alone were judges until the • 

lex Sempronia (a.u.c. 632) took away the right of 
being judges from the senators, and gave it to the knights. 
After a series of contests the right was shared by the two orders, 
and extended even to persons of inferior rank, so that the 300 
of the senatorial times had become 4,000 by the time of Augustus. 
Besides the judges placed on the annual list (w albo relati) there 
were the recuperatores, who at first were appointed to determine 
causes to which peregrmi were parties, but at a later period had 
jurisdiction in the causes of citizens. They were taken fi'orn every 
rank for the special occasion, sat three or more together, and were 
used in cases requiring despatch. And there were also the 
centumviri,’ taken so many fmm each tribe, and who judged of 
cases of status, Quiritary property, and testamentary and intestate 
succession. 

13. The progress of law was also much facilitated by the 
growth of a body of men termed juris ponsuUi or The juris pru- 
juris prudentes, men who studied the forms and, in 
time, the principles of law, and expounded them for the benefit 
of their friends and dependents. They were generally among 
the first men of the State, and the employment was considered 
a natural part of a life of pnblic service and magisterial honours. 

* The term also iacluded the edicts of the sediles, who issued decrees in 
matters that came specially within their province. 
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Ill the earlier times of the republic the patricians alone knew the 
days on which it was or was not lawful to transact legal business, 
and the forms in which actions were to be brought. The story of 
the publishing of a collection of these forms, and of a list of the 
days on which business could be transacted, by Cneius Flavius, is 
femiliar to all readers of Livy.* But although to a certain extent 
the study of the law became open to all, whether patricians or 
plebeians, vet it does not seem to have been ever undertaken except 
by men of eminence. Such men used to instruct and protec|l|ie 
persons who sought their advice, explain the steps necessai*® 
the successful conduct of an action, and write out the necesia% 
forms. t They gave answers when asked as to the law on a par- 
ticular point: and though they professed only to interpret the 
Twelve Tables, not to make laws, their notion of interpretation 
was so wide that it included whatever could be brought within the 
spirit of anything which the Twelve Tables enactgd. Such answers 
(^fes]Jonsa) were of course of no legal authority ; but as the sage 
would frequently accompany his client J (as the questioner was 
called) before the magistrate, and announce his opinion, it had 
frequently aU the effect upon the* magistrate which a positive 
enactment would have had, and thus the 'responsa prudentum 
came to be enumerated among the direct soimces of law. The 
names of some of these sages have been handed down to us. Cato 
the censor, and Sl^verus Sulpicius, the contemporary of Cicero, 8l*e , 
those otherwise best known to us.§ In the latter days of the 
republic the yV/is were men acquainted with some por- 

tion at least of Greek philosophy, men of learning and general 
cultivation ; and it is not difficult to understand how powerfully 
their authority, acting almost directly on judicial decisions, must 
have contributed to the change which the law underwent towards 
the end of the republic. 

14. By far the most important addition to the system of 
The law of Boman law which the jurists introduced from Greek 
nature. pliilosophy, was the conception of the lex naturce. 
We leam from the writings of Cicero whence this conception 


* Liv. is. 46. 

t Tlie duty of a jurisprudent was res^ondere^ agere, caver e. — Cic. de Orai.. 
I. 48. 

$ ii. Bp. i. 104. Cliem m^sns, 

literally ‘ a listener.’ 

§ Gibbon, viii. 31. 
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came, and wliat was understood by it.^ It came from the Stoics, 
and especially from Ohrysippus. By naiiira^ for which Cicero 
sometimes substitutes ommdiis, was meant the universe of things, 
and this universe the Stoics declared to be guided bx,JfP.^spn„ 
But as reason is thus a directive power, forbidding and enjoining, 
it is called law (Isjs est ratio siimma insita in natura^ qucE jubet ea 
qitce facienda siint^ proMheUqiie contraoia). But nature is with 
t^ Stoics both an active and a passive principle, and there is no 
JH^e of the law of nature beyond nature itself. By lex nahtrcey 
^^H|fore3%was meant primarily the determining force of the uni- 
a force inherent in the universe by its constitution (lex est 
vis). But man has reason, and as reason cannot be two- 
f^l, the ratio of the universe must be the same as the ratio of 
man, and the lex naiurce will be the law by which the actions of 
man are to be guided, as well as the. law directing the universe. 
Yirtue, or moral ^excellence, may be described as living in accord- 
ance with reason, or with the law of the universe. These notions 
worked themselves into Eoman law, and the practical shape they 
took was that morality, so far as it could come within the scope 
of judges, was regarded as enjoined by law. The jurists did not 
draw any shaip line between law and morality. As the lex natnrce 
w’as a lex^ it must have a place in the law of Rome. The praetor 
considered himself bound to arrange his decisions so that no 
•ong moral claims should be disregarded. had to give effect 
to the lex naturce, not only because it was morally right to do so, 
but also because the lex naturce was a lex. When a rigid adhe- 
rence to the doctrines of the jus civile threatened to do a moral 
wrong, and produce a result that was not equitable, there the lex 
naturce was supposed to operate, and the praetor, in accordance 
with its dictates, provided a remedy by means of the pliant forms 
of the praetorian actions. Gradually the cases, as well as the 
modes in which he would thus interfere, grew more and more cer- 
tain and recognised, and thus a body of equitable principles was 
introduced into Roman law. The two great agents in mo'difying 
and extending the old, rigid, narrow system of the jus civile were 
thus the gentiwm and the lex , naturce that is, generalisations 
from the legal systems of other nations, and morality looked on 
according to the philosophy of the Stoics as sanctioned by a law. 

* The most important passages in Cicero with reference to the lex naturce 
are De Leg, i. 6-12 ; Be Nat, Be or, i. 14, ii. 14. 31 ; Be Fin. iv. 7. The 
expressions used in the text are from De Leg. i. 6. 
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But as, ou the one hand, the generalisations from experience had 
in themselves no binding force, and as, on the other, the best 
index to ascertain what morality commanded was to examine the 
contents of other legal systems, the jus gentium and the lex 
natum were each the complement of the other, and were often 
looked on by the jurists as making one whole, to which the term 
jus gentium was generally applied.^ 

15. The centuries met to decide questions of war and pej 
Sources of and to choose the higher magistrates; but the, 
legislation. ^]iich, after the lex Jlortensia^ were passed to 
any .real change in the body of Homan law, were almo! 
plehiscita. The comitia trihuta were recognised as almost 

exclusive centre of legislative power; but in the later 
times of the republic a continually increasing import- 
ance was attached to the ordinances of the senate. Gains 
says that it had been questioned whether the senatusoonsultu 
had the force of law.f Perhaps they had not exactly the force 
of law at any time under the republic, excepting when they 
related to matters which it was the peculiar province of the senate 
to regulate ; but they were probably of little less weight than 
enactments recognised as constitutionally 



Plehlscita. 


The Senate. 


binding. 


The senate successfully maintained a claim | to exercise 
a dispensing power, and to release individuals from obedience^o 
particular laws. ^Jt was generally able to reject a law, 
wholly or partly, by calling in the aid of religious scruples ; and 
if it added a clause to a law, the new portion of the law was as 
binding as the old.§ In the shape of directions to particular 
magistrates, it issued injunctions, of which the force was felt 
by all those who were subject to the magistrate's power; and 
it made, we have reason to think, independent enactments in 
matters belonging to religion, police, and civil administration, and 
perhaps even in matters of x:)rivate law.|] The senate coi:tjprised| 
the richest and most influential men in the State ; the disruption^ 
of society attending the civil wars strengthened their influence ; 
and the Eomans of the days of Cicero were quite prepared for the 
place which the senate held, as a legislative body, under the early 
Caesars. 


* See Austin, Jurisprudence, Lect. xxx. and xxxi. 
t Cicero mentions them among the sources of law.- 
t Ascoisr. Argum, in Cornel. (Orell. p. 57). 

§ Bnarratio Cornel. (Orell. p. 67). 

ij PucwiA, Instit. sec. 75. 
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The growth of law during the time that elapsed between the 
promulgation of the Twelve Tables and the commencement of the 
empire is marked not only by the abolition of the actions of law 
land the institution of prgetorian actions, but by the development 
of the law of obligations, the old conveyance of nexmn having 
expanded into, or. been replaced by, verbal and literal contracts, 
•and real contracts being recognised where no form but the delivery 
of.„ t he thing was required ; and four forms of purely consensual 
JjHwacts being admitted as part of the civil law ; to all which the 
constantly added cases in which he announced that he 
^^Hpd recognise and enforce an obligation. The pr^tor, too, 23ro- 
tected and regnlated possession as apaiii from ownership ; and his 
attention was bestowed on the ties of blood, the father being to 
some extent restrained from disinheriting his children, and cognati 
taking the place of gentiles in intestate succession. 

16. The firsts empei'ors were only the chief magistrates of the 


republic. Augustus and his immediate successors 


The Bm^yeror. 


united in their own persons all the highest ofldces of 
the State. The imgoermm^ or supreme command, was conferred 
on them by the passed as a matter of form at the be- 

ginning of their reign, and by which the later jurists supposed 
that the people devolved on the emperor all their own right to 

f srn and to legislate.'"^ The assumption of despotism was veiled 
er an adherence to republican forms ; and, ^t any rate during 
the first century of our era, the emperor always affected to con- 
sider himself as nothing more than the princegos reigyiihlicce. 
Although we have instances, even in the time of Augustus, of 
edicts intended to be binding by the mere authority of the 
emperor, yet the people at first, and the senate afterwards, was 
recognised as the primary source of law. By degrees the em- 
peror usurped the sole legislative authority, either dictating to 
the senate what it was to enact, or, in later times, enacting it 
himself. The will of the prince came to have the force of law.f 
Sometimes this will decided what the law should be by the pub- 
lication of edicta pronounced by the emperor in his magisterial 
capacity, or mandaia^ orders directed to particular officers, or 
epistolcB^ addressed to individuals, or public bodies ; sometimes by 
decreta^ or judicial sentences given by the emperor, which served 
as precedents ; at other times by rescrlptay that is, answers given 

* D. i. 4. 1. 

t Inst. i. 2. 6 : Quol ^rincipi placuit legis hahet vigorem. 
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by tbe emperor to magistrates who requested his assistance in the 
decision of doubtful points. 

17. The people did not cease to make laws for a considerable 
time after the commencement of the empire.* * * § These 
laws were, of course, really the creations of the emperor’s 

will. Augustus, for instance, procured the sanction of legislation 
to a series of measures which made a considerable innovation in 
private law. These measures were designed to repress and ^ 
courage the excesses and corruption of a demoralised so 
The lex Julia et Faina Popiocea^ and others of a similar chai^ 
attempted to restore virtue to private life by a system of re 
and i^enalties, attached to the fulfilment or neglect of family 
duties, and consisting chiefly in the taking away of testamentary 
benefits from the unmarried and childless, and giving them to those 
married with children, and, in default, to the treasury. They 
failed in their object ; but the portion of lay^ to which they 
belonged, and especially that of testaments and legacies, was con- 
siderably modified by their provisions. To the time of Angustns 
also belongs the introduction of jideicommissa and codicils. 

18. After the middle of the first century of our era, all legis- 
lative enactments of’ which we know are senakiscon- 



The Senate. 


suUa. The election of magistrates was transferred to 
the senate from the comitiaj'f and the senate was entrusted with 
the cognisance off^offences against the emjieror and the State, 
the decision of appeals from inferior tribunals.J The later jurists 
said that the senate was made to represent the whole people, 
because the number of the citizens became too great to permit of 
their acting as a political body.§ However historically false this 
may be, it yet is so far true that the senate was, in the earlier 
times of the empire, a body distinct from, and, in a certain very 
limited degree, opposed to, the emperor. We have some few 
memorable instances in Tacitus of senators who dared to speak 
what they thought, || and who showed that the senate was, in more 
than name, a remnant of the republic. Gradually the very notionf 
of independent action died away, and the senate met merely td 


adopt the will of its master. 


I 


* GtAIUS mentions a lex Claudia . — Gaius, i. 157. 

t Tacit. Annal. i. 15. 

{ Suet. Calig. 2 Nero, 17. Tacit. Annal. xiii. 44. 

§ Inst. i. 2. 5. PoMTONius in Dig, i, 2. 2. 9. Puchta, Inst. sec. 106. 
11 Tacit. Hist, iv, 8. * 
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19. The edioium perpekiimi^ the annual edict of the pr^tor, as 
being the written exposition of the fits honorarium^ 
was the subject of many of the treatises of the 
Roman jurists. In the time of Hadrian, a jurist of 
great eminence, Salvius Julianus, was appointed by the emperor 
to draw up an edict, partly from existing edicts, partly according 
to his own opinion of what was necessary, w^hich should serve as 
the sruide and rule of all succeeding prmtors. The edict which he 

• up, and to which the sanction of Hadrian gave the force 

\ was itself termed the edictwn perpehmm^ the word loer- 

yi^ instead of meaning, as before, that the edict ran on from 

year to year, being used to express that the edict was permanent • 

and unchangeable. The different magistrates, who had to apply the 

edict, would thenceforward use their own discretion only when the 

edict drawn up by Julianus did not serve as an express authority. 

20. The writings of the jurists, the authority attached to 

their decisions, and the admirable manner in which ^ 

' The j urists, 

they developed and arranged the law, formed the 

most marked feature of the legal history of this period. Augustus 

found the position which the great sages of the law held in 

public opinion too important a one to be overlooked in his scheme 

of government. He formally gave to their decisions the weight 

which usage had in manv instances given them already ; and it 

* enacted that their answers should be solicited and announced 

in a formal manner, and given under the sanction of the emperor. 

Hadrian decided that they should have the force of law, provided 

the respondents all agreed in their answer ; but, if they differed, 

the judge was at liberty to adhere to whichever opinion he 

preferred. * Among the eminent jurists of the days of Augustus 

was Trebatius, whose opinion, as the Institutes tell us, was 

specially asked by Augustus as to the propriety of admitting 

codicils. Two others, of even higher authority, ^ 

Antistius Labeo and Ateius Capito, represented in Laheo and 

the same period two opposite modes of regarding law, 

and were the founders of schools which maintained and handed 

down their respective opinions. Labeo, in whom a wider culture 

had instilled a love of general principles, did not hesitate to 

make such innovations as he conceived reason and philosophy 

to require: Oapito was distinguished by the fidelity with which 


Gaius, i. 7. 
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he adhered to the law as he had himself received it^. 
succession of jurists of greater or less renown divided them- 
selves under the banners of these rival authorities. But the 
schools of which Labeo and Capito were the first authors did not 
derive their names from their founders. The one school was 
termed Proculians, after Proculus, a distinguished follower of 
Labeo; the other Sabinians, after Sabiniis, a follower of Capito. 
Gains, who informs us that he was a Sabinian, gives the diffe|* 
opinions of the two schools on many subtle questions of 
the labours of this succession of jurists, the law was moulde^^ 
prepared until it came into the hands of the five great lumil 
of Koman jurispi’udence — Gaius, Papinian, Paul, Ulpian, and 
^Modestinus. whose writings, as we shall see, were subsequently 
made a distinct and special som'ce of law. 

21. Gains, or Gains, as the name is sometimes written, was 
probably bom in the time of H^idrian, and -wrote 
under the Antonines. Of his personal history nothing 

is known. He himself tells us that he was an adherent of the 
school of Sabinus. Besides other works which he is known 
or supposed to have written, he composed a treatise on the 
edlduTfi provinciale (the edict of the proconsul in the pro- 
vinces) and a commentary on the Twelve Tables. But the work 
by which he is best knowji to us is hi s Institutes. The dis- 
eoveiy of the moiuscript of this work by Niebuhr in 1816 
contributed greatly to the modern knowledge of Roman law. 
The manuscript had been written over with the letters of St. 
Jerome, and its existence was almost entirely unknown until 
Niebuhr brought it to light while examining the contents of the 
library of the Chapter at Yerona. The I nstitutes of Gaius fornred 
the basis of Jhose of Justinian, who has followed the order iii 
which Gaius treats Ms subject, and adopted his exposition of law, 
so far as it was applicable to the times in which the Institutes of 
J ustinian were composed. The work of Gaius, therefore, showing 
us what was common to the two periods, and also where the law 
had changed, enables us to understand what the change was, and 
what the law had really been at the time when its system was 
most perfect. 

22. ^miiianns Papinianus was the intimate friend of the 

Ateius Cajpito in his, qfUiB ei tradita fuer ant, ^^erseverahat, Labeo 
%ngenii qualitaie et fiducia doctrines, qui et cceteris o^eris saj^ientim operam 
dederat, plurima inno'vare instituit, — Dig, i. 2. 2, 47. 
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Emperor Septiniius Severns, and held under him the oiEce of 
praetorian prefect, which had now become equivalent 
to that of supreme judge. He probably accompanied 
Severus into Britain, and was present at the emperor’s death at 
York in a.d. 211. Severus commended his two sons, Geta and 
Oaracalla, to his care. Oaracalla dismissed Papinian from his 
office ; and, after his murder of Geta, is said to have required 

« ian to compose his vindication. Papinian refused, and was 
ted by the orders of Oaracalla. He was considered the first 
reatest of jurists, and every epithet which succeeding writers 
devise to express wisdom, learning, and eloquence, was 
heaped on him in profusion. We know, from the Digest, of his 
Books of Questions, Books of Answers, and Books of Definitions. 
The fragments of his works which we possess amply justify his 
eminent reputation. 

23. Paul, Ulijian, and Modestinus are all said to have been 
pupils of Papinian. Julius Paulus was a member of 
the imperial council and praetorian prefect under 
Alexander Severus (a.d. 222). Besides numerous fragments in 
the Digest, we possess his which was long 

the chief source of law among the Visigoths in Spain. The most 
celebrated of his works, which were very numerous,* was that^ 
Uclictu^n in eighty books, 

m**" 24. Domitius Ulpianus derived his origin, ^ he himself tells' 
us, from Tyre in Phoenicia, f He wrote several works 
during the reigns of Septimius Severus and. Oaracalla, 
and perished (a.d. 228) by the hands of the soldiers, who killed 
him in the presence of the emperor, Alexander Severus. He was 
prgetorian prefect at the time of his death, but the exact time 
when he was first appointed to the office is unknown. The Digest 
contains a greater number of extracts from his writings than from 
those of any jurist. Besides these extracts, we also possess firag- 
ments of his composition in twenty-nine titles, known by the name 
of the Fragmenta TJl^nani, 

25. Herenniug Modestinus was the pupil of TJlpian as well 
as of Papinian. He was a member of the imperial , 
council in the time of Alexander Severus, but hardly 
anything is known of his history. One of the best known of his 
writings is the ' JE xcusationum Idbri. We have nothing remaining 

* We know the names of more than seventy, embracing an extraordinary 
variety of subjects. t B. 1. 15. 1. pr. 
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of liis composition except tlie extracts from his works given in the 
Digest. 

26. The influence of Christianity on Eoman law was partly 
Influeiice of direct, partly indirect. The establishment of a hier- 
Christianity, a^chical rank, the power granted to religions corpora- 

l^ions to hold property, the distinction between Christians and 
heretics, affecting the civil position of the latter, the creation of 
! episcopal courts, and many other similar innovations, gave ris( 
direct specific changes in the law. But its influence is even 
remarkable in the changes which were suggested by its 
rather than introduced as a necessary part of its system, 
the community which citizenship had bound together"^ succeeded 
another bound by the ties of a common religion. The tendency 
of the change was to remove the barriers ' which had formed a 
part of the older condition of society. If we compare the Insti-i 
tutes of J ustinian with those of Gains, we find changes in the law I 
of marriage, in that of succession, and in many other branches of i 
law, in which it is not difficult to recognise the spirit of humanity 
and reverence for natural ties, which Christianity had inspired. 
The disposition to get rid of many of the more peculiar features 
of the old Eoman law, observable in the later legislation, was 
partly indeed the fruit of secular causes; but it was also in a 
great measure due to the alteration of thought and feeling to 
which the new religion had given birth. But it was not oi:^^ 
the substance of the law that was changed under the emperor. 
The forms of procedure became dijBferent. Even under the formu- 
lary system the magistrate had occasionally, instead of sending 
the trial of an action to the judex, disposed of it himself {cognitio 
extraordinaria). The practice grew more frequent as the empire 
went on, and in A.n. 294 Diocletian ordered the presidents of the 
provinces themselves to try all cases. The formulary system and 
the exposition of the law by the praetors became a thing of the 
past, and the law was altered by the enactments of the emperor, 
and administered directly by the magistrates. 

27. Before we pass to the legislation of Justinian, we must 

_ bestow a cursory notice on the efforts made by Theo- 

Thcod-osiusXT. 

dosius II. to determine and arrange the law, and to 

* The value of citizenship was greatly lessened by the recklessness with 
which it was extended. Caracalla (a.d. 212) gave the citizenship to all 
persons not slaves, who were then subjects of the empire, leaving it, how- 
ever, possible, that slaves imperfectly manumitted after this date should hold 
the place of Latini, not of cives. 
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past, and the law was altered by the enactments of the emperor, 
and administered directly by the magistrates. 

27. Before we pass to the legislation of Justinian, we must 

_ bestow a cursory notice on the efforts made by Theo- 

Thcod-osiusXT. 

dosius II. to determine and arrange the law, and to 

* The value of citizenship was greatly lessened by the recklessness with 
which it was extended. Caracalla (a.d. 212) gave the citizenship to all 
persons not slaves, who were then subjects of the empire, leaving it, how- 
ever, possible, that slaves imperfectly manumitted after this date should hold 
the place of Latini, not of cives. 
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promote its study. With a view to keep alive and increase the 
knowledge of law, he founded (in a.d. 425) a school of jurisprudence 
at Constantinople. He and Valentinian also constituted the works 
of the five great writers. Gains, Papinian, Ulpian, Paul, and 
Modestinus, into a source of law of the highest authority, enacting 
by a constitution the Law of Citations’), published a.d. 426, 
that the judge should always be bound by the opinion expressed 
by the majority of these writers; if those among, them who ex- 
|d an opinion on the point were equally divided, the opinion 
pinian was to prevail : if he was silent, the judge could use 
discretion. In a.d. 438, Theodosius published his Code, 
containing a collection of the constitutions of the emperors from 
the time of Constantine. It was made on the model of two 
earlier collections compiled by the jurists Gregorianus (a.d. 306) 
and Hermogenianus (a.d. 365). 

28. The Emp^or Justinian was ot Gothic origin. His native^ 
name was Uprauda, a word said to mean upright, and 
thus to have found an equivalent in the Latin Jus- 
tinianus. He was born at Taurisium in Bulgaria, about the year 
A.D. 48 2, and having been adopted by his uncle, the Emperor 
Justin, succeeded him as sole emperor in the year a.d. ^27. He 
died in a.d. 565, after an eventful reign of thirty-eight years. 
Procopius, the secretary of his general Belisarius, has left us a 
sAr^t memoir of the times, which, if we maf^ rely upon his 
accuracy, would make us believe Justinian to have been a weak, 
avaricious, rapacious tyrant. His court, wholly under the influence 
of his wife Theodora, a degraded woman, whom he had raised from 
the theatre to share his throne, was as corrupt as was customary in 
the empire of the East. Justinian would never have been distin- 
guished^ from among the long list of eastern emperors had it not 
been for the victories of his generals and the legislation to which 
he gave his name. The successes of Belisarius and Narses have 
shed the splendour of military glory over his reign. But his prin- 
cipal claim to be remembered by posterity is his having directed 
the execution of an undertaking which gave to Roman law a form 
that fitted it to. descend to the modern world. 

29. In the year a.d. 528, Justinian issued instructions for the 
compilation of a new code, which, founded on that of 
Theodosius, and on the earlier codes on which that 
code was based,* should embrace the imperial constitutions down 
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to the date of its promulgation. Tlie task was entrusted to a body 
of ten commissioners, wko completed tkeir labours in the following 
year, and in tbe montb of 4Bril, a.d,. 529, tbe emperor gave it liis 
sanction, and abolished all preceding collections. 

30. In tbe December of the following year, Tribonian, who 
had been one of the commission appointed to draw up 
the code, and who had recommended himself to the 
emperor by the energy and ability he had shown, was instructed, 
in conjunction with a body of coadjutors whom he selected t(j 
number of sixteen, to m^ke a selection from the writings 
elder jurists, which should comprehend all that was most vali] 
ill them, and should form a compendious exposition of the law. 
In spite of the foundation of schools of jurisprudence, of which 
those of Eome, Constantinople, and Berytus were the most famous, 
the knowledge which the lawyers of the time had of the writings 
of the old jurists was exceedingly limited. Jusj^inian wished not 
only to promulgate a body of law which should not be too bulky 
and voluminous for general use, but also to provide a work, the 
study of which should form a necessary part of legal education.. 
The commissioners performed their task in the short space of three 
years, and on the 30th of December, a.d. 533, the emperor gave 
to the result of their labours the force of law. ,The compilation, 
termed Digesta, or Pandects, fi'om its comprehensive character, 
was divided intOafifty hooks, and was arranged on the model 
the perpetual edict. Ulpian’s work on the edict had been a text- 
book in the schools of jurisprudence, and probably it was this that 
determined the commissioners to adopt a model* which has pre- 
vented their w’ork having anything like a scientific arrangement. 
There are thirty-nine jurists from wdiose writings the Digest con- 
tains literal extracts, those from Ulj)ian and Paul constituting 
about one-half of the whole work, 

|M 31. The Digest was too vast a work, and also required for its. 

' Ti I siitutes great a previous knowledge of law, 

to admit of its being made the opening of a course of 


draw up a body of law for the use of the western barbarians and tbeir Eoman 
subjects. These were — ^the edict of Theodoric, king of the Ostrogoths (a.d. 
500) ; the Lex Romano, BurgundAormn (a.d. 500) ; and the Lex Bomana 
Visigotliorum. (a.p. 506). These names are so well known that it is perhaps 
hardly proper to pass them over altogether ; hut, as their assistance was not 
employed in the construction of Justinian’s legislation, a detailed account 
of them is unnecessary here. 

* Waenkcenig, Hist, du droit remain, p. 182. 
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legal stud}^. Jnstiman, therefore, determined to have an elemen- 
taiy work composed. He had declared his intention in the consti- 
tution of December a.d. 530, in which he directed the compilation 
of the Digest ; and Tribonian, in conjunction with Theophilus and 
Dorothens, respectively professors in the schools of Constantinople 
and Berytus, were appointed to draw it up, and like the Digest it 
became law on the 80th of December, a.d. 533. This elementary 
work is the Institutes. It was formed on the basis of the Institutes 

« s, alterations being made to bring it into harmony with 
est and Code.'* Theophilus, shortly after the promulgation 
nstitutes, published a Greek paraphrase of the work, which 
throws much light on many passages in the Latin, and which be- 
came the sole form in which the Institutes were known to the 
Greeks of the East. 

In the Eastern Empire the works compiled by order of 
Justinian were oijly known by Greek paraphrases and abridg- 
ments. From these there were made from time to time com- 
pilations in which the constitutions of successive emperors were 
inserted. Otherwise the knowledge of Eoman law may be said to 
have died out of the East altogether. In the West its fate was 
different. Justinian in 554 ordered that his different works should 
be observed as the law of Italy. The inroads of the Lombards, 
however, soon confined the sphere in which the provisions of an 
emperor of the East could take effect to Rome, Ravenna, and some 
districts of the south and centre. Here the knowledge of the 
legislation of Justinian never died out, until in the twelfth century 
there was established at Bologna a school of commentators (^Zos- 
satores), who brought much learning, ingenuity, and industry to 
the study of the old law, and whose labours formed the beginning 
of modern researches into the subject.* 

32. There were still some points which had been debated by 
the old jurists, and to which the legislation of Justinian Tke Fifty I>e- 
did not as yet furnish any answer. To determine these, 

Justinian published a book of Fifty Decisions ; and as the Code 
of the year a.d. 529 was a very imperfect work, it was deter- 
mined to revise that Code, and to incorporate the Fifty Decisions 
in the revised edition. Tribonian was appointed to superintend 

* Of the Digest there is one manuscript of unknown antiquity, but cer- 
tainly prior to the glossatores^ which was found at Pisa, and was brought 
thence to Florence, where it now is. Of the Institutes there is no manuscript 
of an earlier date than one of the 10th century, known as the codex Bam- 
herge7isis. 
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tlie undertaking, and in December, a.d. 534, the new code, called 
The second code repetitCB prcelectionis^ received the force of 

Code. £g have ; the former code^ 

that of A.D. 529, was carefully suppressed, and no trace of it 
remains. The Code, which is divided into twelve books, is arranged 
nearly in the same manner as the Digest. 

33. But Justinian could not endure that his having systema- 

Tke N Is should exclude him %pm 

He announced in the Code ^ that any 
reforms he might at any future time see fit to make shcB 
published in the form of Novellce Gonstitiitioiies. Manymch 
N'ovellce were afterwards published ; the first in January, a.d. 535, 
the last in November, a.d. 564. Altogether they amount to 165 ; 
but no collection of them seems to have been made in the lifetime 
of Justinian. Few of them bear a later date than A.D. 545, the 
year of Tribonian’s death. r 

34. The Institutes of Justinian, after a few general observa- 

Arran-genient nature, the divisions, and the som'ces of 

ofthelnsti- law, proceed to treat, first of persons, then of things, 
utes. successions to deceased persons, then of obli- 

gations, and lastly of actions. An arrangement as nearly similar 
as possible will be observed in the following outline of Roman 
private law. 

" ROIMAN PRIVATE LAW. 


The reader of ilr. Austin’s Treatise on the Province of Juris- 
prudence will remember that he proposes, in the outline given 
in the Appendix, to treat the subject of Law, by examining, first, 
the science of General Jurisprudence, that is, of the legal notions 
and principles which enter into every system of law ; and secondly, 
the science of Particular Law, that is, as he explains it, ^ The 
science of any such system of Positive Law as now actually ob- 
tains, or once actually obtained in a specifically determined 
nation and he carefully distinguishes between the sciences of 
general and particular jurisprudence and the science or sciences 
which would tell us, not what law is, but what law ought to be. 

The Roman jurists made no approach to a division of the sub- 
ject so accurate and so exhaustive. It is their great merit, the 
real source of their value to modern Europe, that they apprehended 
l^nd elucidated the great leading principles and notions of general 
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jurisprudence ; but they did not clearly distinguisli between general 

jurisprudence and tlie municipal law of Rome, or between law and 

morality. ’ As we have said before, they assumed, on tbe authority 

of Greek philosophy, that there was a lex natwrce binding on them 

because it was a lex^ and they endeavoured to work up the dictates 

of this law and of the jus gentium together with the provisions of 

the old jus dvile into a whole. The Institutes of Gains open 

with,a declaration that every system of law must contain the two 

of general and municipal law ; but in the Institutes of 

there are prefixed two definitions taken from 
’•’liiiiPiF • • * • JjejimUons of 

thewmings of Ulpian; and, while the definitions them- jukice and 

selves illustrate the inexactness with which the jurists 
detei’mined the province of jurisprudence, the place assigned to 
them in this compilation shows the utter want of anything like 
philosophy in the age when the Institutes were written. The 
first definition defii^es the moral virtue of justice by reference to 
a legal term {jus)^ which it leaves unexplained : the second pro- 
nounces jurisprudence to be the ^knowledge of things human and 
divine/ a phrase which, originally referring, perhaps, to the dis- 
tinction between pontifical and secular law, has no general mean- 
ing, except as a summary of the philosophy which thought that 
law was the expression of a reason common to the universe and 
to man. We can only treat the Eoman notions of law and juris- 
prudence historically, and ascertain what they we^re and whence 
they came ; we cannot make them fit into the more accurate shapes 
assigned to these general terms by the modern philosophy of law. 

35. The preceding historical sketch will have suflSlced' to show /) 


Sources of lam. 


what were the sources of Roman law : (1) There was 
the old jits civile^ which mainly depended on custom 
as its basis. (2) There were the judicial decisions of the praetors ^ 
and the opinions of the juris prudentes^ supplementing the jus 
civile from the dictates of the lex naturce and the jus gentium ; 
and (3) There were positive enactments, which may be divided 
into leges^ pleliscita, senatusconsulta^ and announcements of the 
will of the emperor. 

36. The main legal term with which we have to start in 
approaching Roman law is jiis. The word is used to 
signify both the sum of rights and their corresponding 
duties, sanctioned by law, and also any group, or any single one 
of.these rights. The law prescribes different relations in which 
the members of a State are to stand to things and to each other. 
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The claim, protected by legal remedies, wMcli each man has to- 
have any of these relations observed in his own case 
is a right; and as the right must be conceived to 
belong to or reside in a person, we speak of a right being the 
right of a person, e.g. my right to have that book, your right to 
have that house (jus meitm, jus tiacm). Wiien we examine the* 
different rights established by law in a State, we find some of a 
public character, affecting individuals as members of a body poli- 
tic ; others of a private character, aff ect ing individuals 

It is only of the private rights established by Eoman law| 
now propose to speak ; and as rights are either rights whiSli per- 
sons have over things, or rights which persons have against 
Division of some other person or persons, we shall treat, first, 
the s^Lhjeet, mode in which the Eoman law regarded per- 

sons ; then of the mode in which it regarded things ; then of the* 
rights it gave to persons against persons ; ^and, lastly, of the 
method by which the State enforced private rights when disputed 
or disregarded, that is, the system of civil process. 


L PEESONS. 


37. The word persona had, in the usage of Eoman law, a 

Meaning of meaning from that which we ordinarily at- 

tlie rvord per- ta61i to the word person. Whoever or whatever was 

capable of having, and being subject to, rights was a 
persona. Slaves were personae in the sense that they were not 
merely things, and they could go through some legal forms and 
were entitled in later times to a certain amount of legal protection ; 
but although they are thus treated of under the law of persons, it 
is chiefly their want of legal capacities that attracts attention. 
Many personce^ however, had no physical existence. The law 
Iclothed certain abstract conceptions with an existence, and attached 
Ito them the capability of having, and being subject to, rights. The 
law, for instance, treated the State as a persona^ capable, for ex- 
ample, of owning land or slaves (acjer piiblicus^ servi piMici),. 
So, a corporation, or an ecclesiastical institution, was a persona y 
quite apart from the individual personce who formed the one and 
administered the other. Even thoi fiscus,, or imperial treasury", as. 
being the symbol of the abstract conception of the emperor's 
claims, was spoken of as a persona. 

38. The technical term for the position of an individual re- 
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is a right; and as the right must be conceived to 


Rights. 


belong to or reside in a person, we speak of a right being the 


sons have over things, 


right of a person, e.g. my right to have that book, your right to 
have that house {jus meuvij jus tuum). Wiien we examine the* 
different rights established by law in a State, we find some of a 
public character, affecting individuals as members of a body poli- 
tic ; others of a private character, aff ect ing individuals 

It is only of the private rights established by Roman lawl 
now propose to speak ; and as rights are either rights whicn per- 



or rights which persons have against 


Division of some other person or persons, we shall treat, first, 
the subject, ^3]^^ mode in which the Roman law regarded per- 
sons ; then of the mode in which it regarded things ; then of the* 
rights it gave to persons against persons ; ^and, lastly, of the 
method by which the State enforced private rights when disputed 
or disregarded, that is, the system of civil process. 


I. PERSONS. 

37. The word persona had, in the usage of Roman law, a 

Meaning of meaning from that which we ordinarily at- 

tlie word 2)er- tafli to the word person. Whoever or whatever was 

capable of having, and being subject to, rights was a 
persona. Slaves were perrsonm in the sense that they were not 
merely things, and they could go through some legal forms and 
were entitled in later times to a certain amount of legal protection ; 
but although they are thus treated of under the law of persons, it 
is chiefly their want of legal capacities that attracts attention. 
Many personce, however, had no physical existence. The law 
Iclothed certain abstract conceptions with an existence, and attached 
I to them the capability of having, and being subject to, rights. The 
law, for instance, treated the State as a persona^ capable, for ex- 
ample, of owning land or slaves {ager piiblicus.^ servi jniblicij,. 
So, a corporation, or an ecclesiastical institution, was a personUy 
quite apart from the individual personce who formed the one and 
administered the other. Even the fiscusy or imperial treasury, as 
being the symbol of the abstract conception of the emperor^s 
claims, was spoken of as a persona. 

38. The technical term for the position of an individual re- 


INTBODUCTIOK. 


XXXVll 


Citizenslii}). 


•garded as a legal person was stcdm^ and the constitutive elements 

•of his status were liberty, citizenship, and membership ^ 

in a family. First, he must be free. A slave had no 

rights. In the earlier clays of Eoinan law, no one would have 

conceived this to be unnatural. But philosophy, and „ 

T « T 1 , , . . , Freedom. 

the study of morality, taught the later jurists that 

the condition of a slave was a violation of natural law. It was 

not, however, necessary that the person should have been born 

; for the process of manumission placed the slave 

degree on a level with the ingenuus by making him a 

fre^Snn (lihertiniis^ or, if spoken of with reference to his patron, 

lihertus^). It depended on the mode and circumstance of his 

rD.anumission whether he became at once a Roman citizen ; but in 

whatever way he was enfranchised he still owed certain duties to 

his patron, and in certain cases his patron was his heir. 

39. The second,, element of the status was citizenship. The 
Roman notion of the State was that of a compact 
privileged body separated off from the* rest of the 
world by the exclusive possession of certain public and private 
rights. In the early times of Rome the dveSj or members of the 
State, were divided into two bodies of gxitres and plebeians, the 
former of whom had a public and sacred law peculiar to themselves, 
while they shared with the latter the system of private law. 
Beyond the State all were hostes and harharL Bui as civilisation 
advanced, the number of foreigners who resorted to Rome for 
trade, or were otherwise brought into friendly relations with citi- 
zens, was so great that they were looked upon as a distinct class, 
that of gjeregrmi. To be a citizen was thenceforward not to be a 
'peregrmiLS, the force of the one idea being brought out by the 
prominence of its opposite. A peregrmus was subj'ect to the 
gentium I citizens alone could claim the privileges of the jus 
Quiritiiim. But when her conquests placed Rome in new and 
varying relations with the nations of Italy, an intermediate position 
between the citizen and the peregrinus was accorded to the more 
privileged of the vanquished. Some of the rights of the citizen 
were given to them, and some were withheld. These peculiar 
rights of the citizen were summed up in the familiar term suffra- 
gium et IwnoreSj the right of voting and the .capacity of holding I 
magisterial offices, and in the terms conmibium and commercium. I 


* The Latin for a freedman was lihertinus ; but libertus Titii is the Latin 
for the ffeedman of Titins. 
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•garcled as a legal person was stcctus, and the constitutive elements 
•of his stains were liberty, citizenship, and membership ^ 
in a family. First, he must be free. A slave had no 
rights. In the earlier clays of Eoinan law, no one would have 
conceived this to be unnatural. But ^Dhilosophy, and 
the study of morality, taught the later jurists that 
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It depended on the mode and circumstance of his 
mnnumission whether he became at once a Roman citizen ; but in 
whatever way he was enfranchised he still owed certain duties to 
his patron, and in certain cases his patron was his heir. 

39. The second, element of the status was citizenship. The 
Roman notion of the State was that of a compact 
privileged body separated off from the* rest of the 
world by the exclusive possession of certain public and private 
rights. In the early times of Rome the dves^ or members of the 
State, were divided into two bodies of paires and plebeians, the 
former of whom had a public and sacred law peculiar to themselves, 
while they shared with the latter the system of private law. 
Beyond the State all were hostes and barhari. Bui as civilisation 
advanced, the number of foreigners who resorted to Rome for 
trade, or were otherwise brought into friendly relations with citi- 
zens, was so great that they were looked upon as a distinct class, 
that of iJeregrini. To be a citizen was thenceforward not to be a 
'peregrmuSj the force of the one idea being brought out by the 
prominence of its opposite. A ‘peregrinus was subject to the 
gmitium; citizens alone could claim the privileges of the jus 
Quiritium. But when her conquests placed Rome in new and 
varying relations with the nations of Italy, an intermediate position 
between the citizen and the peregrimis was accorded to the more 
privileged of the vanquished. Some of the rights of the citizen 
were given to them, and some were withheld. These jpeculiar 
rights of the citizen were summed up in the familiar term suffra- 
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magisterial offices, and in the terms connubiiim and commercium. I 


* The Latin for a freedman was libertinus ; but libertus Titii is the Latin 
for the ffeedman of Titius. 
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Gommhimn is a term wliicli explains itself. The foundation of 
the Eoman family was a marriage according to the jii's Quirithm^ 
and not to have the connuhvum was to be incapable of entering 
into the Eoman family 'system. In the word commercvum were 
included the power of holding property and making contracts 
according to the Eoman law, and also the testamenti factio^ or 
power to make a will, and to accept property under one. By the 
jus Latinum and the jus Italicum various modifications of the 
different rights implied in the civifas were granted. ' 

! Lafvnum gave private rights to individuals, the jus 
public rights to towns. In some cases the jus Latinum gave the 
connuhium and commeTcium; in some only the latter, in many 
only a portion of the latter, the testamenti factio, the power of 
making, or taking under, a testament, being withheld. The jus 
Italicum gave certain favoured towns a free municipal constitution, 
an immunity from direct taxation, and made, the soil subject to 
Quiritarian ownership (see sec. 58). In the course of time other 
shades between the civis and the peregrinus were introduced, but 
all distinction between them was gradually swept away by the 
increasing recklessness with which the rights of citizenship were 
bestowed. At last Caracalla made all the free subjects of the 
empire citizens ; and thenceforward the class of jperegrini^ pro- 
perly speaking, ceased to exist. All the free inhabitants of the 
civilised worldnwere cives^ and beyond were nothing but harban 
and hastes. 

40, The Eoman family, in the peculiar shape it assumed under 
Tie family Quiritium, was modelled a civil rather than 

on a natural basis. The tie which bound members of 
the same family was not that of blood; it was their common 
position in the midst of a peculiar system. Por the formation of 
such a family, a legal marriage was an indispensable preliminary ; 
but it was only a preliminary, and the peculiar character of the 
family did not in any way flow fi:om the tie. The head of the 
family was all in all. He did not so much rejpresent as absorb in 
himself the subordinate members. He alone was sui jwiSj i.e. 
had an independent will ; all the other members were alieni juris , 
their wills were not independent, but were only expressed through 
their chief. The •paterfamilias.^ the head, of the family, was said 
to have all the other members of his family in his power ; and this 
power (^patria potestasj was the foundation of all that peculiarly 
characterised the Eoman family. At the head of the family stood 
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Gonmihnim is a term wliicli explains itself. The foundation of 
the Roman family was a marriage according to the jus QiiirUmm^ 
and not to have the connuhmm was to be incapable of entering 
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included the power of holding property and making contracts 
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power to make a will, and to accept property under one. By the 
jus Latinum and the jus Italicum various modifications of the 
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public rights to towns. In some cases the jus Latinum gave the 
connuhium and commeTcium; in some only the latter, in many 
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making, or taking under, a testament, being withheld. The jus 
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Quiritarian ownership (see sec. 58). In the course of time other 
shades between the civis and the peregrimts were introduced, but 
all , distinction between them was gradually swept away by the 
increasing recklessness with which the rights of citizenship were 
bestowed. At last Caracalla made all the free subjects of the 
empire citizens; and thenceforward the class of peregrini^ pro- 
perly speaking, ceased to exist. All the free inhabitants of the 
civilised worldnwere cives^ and beyond were nothing but harban 
and hastes. 

40, The Roman family, in the peculiar shape it assumed under 

.r., . the jus Qwiritium, was modelled on a civil rather than 

The family* j ^ ^ 

on a natural basis. The tie which bound members of 

the same family was not that of blood; it was their common 

position in the midst of a peculiar system. Por the formation of 

such a family, a legal marriage was an indispensable preliminary ; 

but it was only a preliminary, and the peculiar character of the 

family did not in any way flow fi:om the tie. The head of the 

family was all in all. He did not so much rejpresent as absorb in 


himself the subordinate members. He alone was 


sm gufiSj i.e. 


had an independent will ; all the other members were alieni £iirw, 
their wills were not independent, but were only expressed through 
their chief. The paterfamilias.^ the head, of the family, was said 
to have all the other members of his family in his power ; and this 
power (patria potestasj was the foundation of all that peculiarly 
characterised the Roman family. At the head of the family stood 
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the fctUTfcmiilias alone. Beneath him came his children, sons 
and daughters, and his wife, who, in order to preserve the symmetry 
of the system, was treated by law as a daughter.* If a daughter 
married, she left this family, and passed into the family of her 
husband, but if a .son married, all his children were as much in 
the power of the paterfamilias as the son himself. Thus all the 
descendants through the male line were in the power of the same 
person. And it was this that constituted the link of family rela- 
lip between them, not the natural tie of blood. When the 
pmilias died, each of the soas became in his turn a pater^' 
he was now sni juris^ and all his own descendants 
through the male line were in his power. Each of the daughters, 
as long as she remained unmarried, was also sui juris ; but directly 
she formed a legal marriage, and .thereby entered into her husband’s 
family, she passed into the power of another. Hence it was said 
that a woman wa^ at once the beginning and end of her family, 
caput et finis familice suce, for directly she attempted to continue 
it, she passed into another family. 

41. Persons who were under the power of another could not 
hold or acquire any pro^Derty of their own. All belonged to the , 
paterfamilias ; and whatever the son acquired was 

acquired for the father. In matters of public law the persons in 
filiiisfamilias laboured under no incaxDacities ; he 
could vote or hold a magistracy, but in all the r^ations of private 
law he was absolutely in his father’s power. He could not make a 
4 will, for he had no property to dispose of; nor bring an action, for 
^nothing was owing to him. But in all public relations, whenever 
this incapability of possessing property was not in question, the 
filiusfamilias had all the privileges of a citizen ; he had, for in- 
stance, the connuhium, and could contract a legal marriage ; and 
the commercimrij and could, therefore, be a witness in sale by 
mancipation, to which none except citizens could be witnesses. 
The indulgence of later times permitted the filiusfamilias to 
hold certain property apart from the paterfamilias y an indulgence 
first accorded as an encouragement to military service. But this 
was always treated as a notable departure from the strict theory 
of law. 

42. The distinction between thejegal and the natural family 


* She was technically said to be in the manus of her husband ; and per- 
haps manus is the old word signifying the power of the paterfamilias^ and 
potestas is only an expression of later Latin. 
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paterfamilias ; and whatever the son acquired was 

acquired for the father. In matters of public law the persom in 
fiUusfamilias laboured under no incaxDacities ; he 
could vote or hold a magistracy, but in all the relations of private 
law he was absolutely in his father’s power. He could not make a 
4 will, for he had no property to dispose of; nor bring an action, for 
^nothing was owing to him. But in all public relations, whenever 
this incapability of possessing property was not in question, the 
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xl 


INTRODUCTION. 


3V/XX otto 

eQ 


is illustrated by its being possible for a member of tlie legal family 
Ema 7 iciX)a- to quit it and become an entire stranger to it, and for 
tion. entire stranger to be admitted to it, and be as 

completely a member as if he were a son of the paterfamilias. 
The mode by which the change in either case was accomplished 
was by a fictitious sale. Every Roman citizen could sell himself 
to another by the peculiar form of sale called mancipatio ; and as 
the father possessed over the son the rights which a person siii 
juris possessed over himself, he sold the filiusfamilias to a ; 
nal purchaser, who was supposed to buy the son. It was de(! 
by the law of the Twelve Tables, that a son thrice sold by his 
father should be free from his power, and the ceremony was therefore 
rex^eated three times, and the son was then emancipatus^ or sold 
out of the family. When a stranger, being himself alieni j'uris^ 
wished or was com]pelled to enter a family, the process was effected 
by adoption. Here, again, then, was another: sale, the pater- 
familias of the family he quitted being the seller, and the pater- 
familias of that he entered being the xDurchaser. If the stranger 
was sid jmus^ he entered his new family by arrogation, which in 
ancient times could only be effected by a vote in the comitia 
curiataj it being considered a matter of public policy to keej) a 
watch over such a proceeding, lest the last of his gens should 
'^arrogate himself, and its sacra be lost. Much simpler modes for 
effecting arrogation, as well as for effecting emancipation and 
adoption, were employed in later times; and one of the most 
important changes in law introduced by Justinian was that by 
which he altered the character of ado^Dtion, and decreed that, unless 
the adopter was an ascendant, the person adopted should not pass 
out of his natural family. 

43. A person might be sivi juris ^ and be in possession of every 
Tutors and bright, and yet be unable, through soine imperfection, 
curators. -j-Q exercise the rights he possessed. A child, for in- 

stance, was not only not able to conduct his affairs with discretion, 
but he was unable to understand, perhaps to speak, the forms 
necessary to be expressly pronounced in almost every legal trans- 
action. A tutor was therefore appointed, who, until the child 
attained the age of puberty, supplied tliis defect of his ward, or, 
as he was called, his pupil. And this is the Roman notion of a 
I tiite : he was a person who supplied something that was wanting, 
I who filled up the measure of his pupil’s persona.* He of course 

* 'Persona had in Roman law a double signification. It meant a person 


xl 


INTRODUCTION. 


JV/XX otto 

Q 


is illustrated by its being possible for a member of tlie legal family 
BmaTbGipa- to quit it and become an entire stranger to it, and for 
tion. entire stranger to be admitted to it, and be as 

completely a member as if he were a son of the paterfamilias. 
The mode by which the change in either case was accomplished 
was by a fictitious sale. Every Roman citizen could sell himself 
to another by the peculiar form of sale called mancipatio ; and as 
the father possessed over the son the rights which a person sui 
juris possessed over himself, he sold the fiUnsfamilias to a : 
nal purchaser, who was supposed to buy the son. It was de(! 
by the law of the Twelve Tables, that a son thrice sold by his 
father should be free from his power, and the ceremony was therefore 
re];)eated three times, and the son was then emcincipaius.^ or sold 
out of the family. When a stranger, being himself alieni j'uris^ 
wished or was compelled to enter a family, the process was eiffected 
by adoption. Here, again, then, was another: sale, the paier^ 
familias of the family he quitted being the seller, and the pater- 
familias of that he entered being the purchaser. If the stranger 
was sivi juris^ he entered his new family by arrogation, which in 
ancient times could only be effected by a vote in the comitia 
ciiriata^ it being considered a matter of public policy to keep a 
watch over such a proceeding, lest the last of his gens should 
'arrogate himself, and its sacra be lost. Much simpler modes for 
effecting arrogation, as well as for effecting emancipation and 
adoption, were employed in later times; and one of the most 
important changes in law introduced by Justinian was that by 
which he altered the character of adoption, and decreed that, unless 
the adopter was an ascendant, the person adopted should not pass 
out of his natural family. 

43. A person might be sid juris ^ and be in possession of every 
Tutors and I’ight, and yet be unable, through soine imperfection, 
cdcrators. -j-Q exercise the rights he possessed. A child, for in- 

stance, was not only not able to conduct his affairs with discretion, 
but he was unable to understand, perhaps to speak, the forms 
necessary to be expressly pronounced in almost every legal trans- 
action. A tutor was therefore appointed, who, until the child 
attained the age of puberty, supplied tliis defect of his ward, or, 
as he was called, his pupil. And this is the Roman notion of a 
I trite : he was a person who supplied something that was wanting, 
I who filled up the measure of his pupil’s persona.* He of course 


Persona had in Roman law a double signification. It meant a person 


INTRODUCTION. 


xli 


took care of tke person and property of tke ckild ; but this was 
only an accessory of liis position ; Ms primary office was to supply 
by liis aiiGtoritas wliat tlie pupil fell sliort of. So, too, in the 
old law, unmarried women, of whatever age, remained in the 
tutelage of their relations. Further, a person might be sui 
and be of an age to exercise his rights, and yet it might be neces- 
sary to insure that he did not hurt himself and his family by the 
mode in which he exercised them. In such cases, a curator was 
jgH^nted, whose duty it was to look after his property. This 
■IBor had a perfectly different 'office frohi a tutor ; in technical 
language, the tutor was said to be appointed to the person, the 
curator to the property. The curator was only appointed as a 
check to prevent pecuniary loss. Curators were also appointed to 
watch over the interests of insane persons, and of 23ersons notoriously 
prodigal, as well as of those who had attained the age of puberty, 
but were under tl^e age of twenty-five. 

44^ While the head of a family lived, all those who were in 
his power were connected together by the tie of , 
subjection to the power of the same person. The 
tie was called a^natip^ and the persons so mutually connected 
were agnati to each other. When the 'paterfamilias died, the tie 
•of ag'iiatio still subsisted. Each of those who, by his death, be- 
came S'ui jtiriSj became the head of a new family • but still they 
and their descendants were agnati to each other ^ long as they did 
not by emancipation or by adoption, or, in the case of women, by 
marriage, leave their original family. All those, in short, who 
would have been agnati to each other if the life of the original 
paterfamilias had been prolonged, were agnati at any distance 
of time, however great, after his death. A number of distinct 
families might thus,, when looked on as connected by agnatio^ 
be spoken of as one family; for they were all portions of the 
family of a deceased paterfamilias, 

45. Beyond the circle of the agnati^ the ancient patrician had 
that of the gens. They were nearer to him than those who were 
only related to him by blood. If a patrician died intestate, in 


in the sense used above in sec. 37. It also meant all or some of the capacities 
attaching to a person. The persona (taken generally) of a person was thus 
the sum total of all his legal capacities, and the same person as a husband or 
father had the personof mariti or patris, 

* The derivation of auctoritas should never be lost sight of. When one 
person increased, augebat, what another had, so as to fill up a deficiency, 
this increasing or filling up was called auctoritas . 
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default of agnatij Hs gentiles^ the men of his gens^ were his heirs. 

Gentiles placed in the midst of two artificial circles, 

shutting out the natural circle of blood relations ; while 
the plebeian, unless he happened to belong to one of the few ple- 
beian genieSy and, when the system of gentes had faded away, the 
patrician also, acknowledged the ties of blood as next to that of 
. agnatio. All those who were connected together by 
the ties of blood were cognatL It was the tendency 
of the later Roman legislation to give greater and greater 
to the ties of blood, and to substitute a natural, for an arti:^|jp 
Affines family relationship. Lastly, the cognaM of 

each of the parties to a marriage were said to be 
affioies to the other party. 

■y 46. We have spoken as if the wife had been always in the 


Position of 
the Tsife. 


mamiSj or power, of her husband. And this was so, 

probably, in the strict theory of the Roman family, 

and in the practice of early times. The tie of marriage was 

formed among the patricians by the ceremony of confarreatiQ.y in 

which none could partake except those who had the privileges of 

the jus sacrum ; and apparently the mere fact of going through 

the ceremony placed a wife in the mamis of her husband. The 

plebeians had no corresponding ceremony ; and in order that, when 

two persons came together in marriage, the wife should be in the 

power of the husjpand, she was sold to the husband by the father, 

a process which was termed cpemptio^ or if she remained with her 

husband a year, then the power over her was acquired by ^miSj 

that is, by the uninterrupted lapse of time. If, however, she 

absented herself for three consecutive nights in the year, this 

prevented her falling into the husband’s power. Perhaps, at all 

times, at least in plebeian families, a woman could so marry as 

not to fall into the mamis of her husband ; and in later times 

such marriages formed the rule. It made no difference in other 

relations of the family whether the wife was in the power of the 

husband or not. Supposing she and her husband had the con^ 

nuhium^ that is, were capable of intermarrying, all the usual 

incidents of a marriage, such as the patria potestas, attached to 

the connection. If a man and a woman entered into a permanent 

« connection without marriage (concuhhiatus). their 

Coneiicnnage. . o \ /? 

children were natiirales liberi, and were so .far 
favoured by the later law as to be capable of being placed in the 
position of children sprung from a legal marriage, by the process 
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of legitimatio. After tlie time of Oonstantine they might be 
made legitimate by the subsequent marriage of their parents. In 
all unions of the sexes, other than a legal marriage, the children 
followed the condition of their mother : being free, that is, if she 
was free, and slaves if she was a slave. The union of slaves was 
called contubernium I but however solemnly entered into, and 
however faithfully its natural tie acknowledged, it was never in 
the eye of the law regarded as anything better than promiscuous 
lUiercourse. 

|PP47. It was possible that any one who possessed a complete 
plains should undergo a change of status, and this x)emrmutio ^ 
change might happen in any one of the three com- cajntis. 
ponent parts of the status. The capability of exercising all those 
rights implied in a perfect status was jfrequently spoken of as a 
man’s capitt, and the change in each of these component parts was 
said to be a d^minutio capitis, a lessening or impairing of the 
caput. First, a man might los^ his freedom ; he might be taken 
prisoner by an enemy, or undergo a very severe criminal sentence. 
The loss of this element of the status, called capitis deminutio 
maxima, involved the loss of the remaining two, the person who 
ceased to be free ceasing also to have the rights of citizenship or 
family rights. Secondly, he might lose his rights of citizenship, 
and this loss, called capitis deminutio media, involved the loss 
of family rights, but still left him free. Thirdly, by what was 
called capitis deminutio minima, he might lose his position in 
his family by emancipation or arrogation. In early times there 
were rights, principally those forming part of the gus sacrum, 
which a person who passed out of his family really lost ; but in 
later times, as in every case the person who underwent this capitis 
deminutio either entered another family, or became the head 
of his own family, his status was really not made at all less 
perfect by the change. Of course this capitis deminutio involved 
the loss of neither of the two other component parts of the 
status. 

48. When a person was possessed of a pelTect status, he was 
considered to enjoy a high dignity and reputation in ' 

the eyes of others. This reputation (emstimatio) the 
Romans considered as one of the chief possessions of a person. 
It was even to a certain extent regulated by law. If a person 
ceased to be free, his existimatio was gone. Certain offences were 
treated by law as impairing it. If the offence was so grave as to 
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impair the exisiimatio very seriously, its diminution was said to 
amount to infamia. For example, a partner, or a mandatary, 
condemned in an action p>*o socio or onandato, was stamped with 
infamy. The consequences of infamy were, that the guilty per- 
I son could not vote, could not receive public honours, and could 
I not bring a public prosecution. If the offence was rather less 
grave, the consequence was f iir]pititdo ; and if the person was in 
some inferior position, as, for instance, an actor, he was said to be 
marked with a levis nota^ a slight brand of disgrace. J|P|| 

49. It only remains to be observed that, although persc^Bi 
^ Mid of the that were the mere creations of law, as corporations, 
existence of ceased to exist when the law in any way put an end 
^persons. their existence, as by the dissolution of the corpo- 

ration, yet the person of individuals, that is, their legal, as opposed 
to their natural being, did not become extinct by their death. At 
the moment of death it was shifted to those who represented them. 
The son was clothed with the person of the father, the heir with 
that of the testator. What we mean by saying that the deceased 
is represented, that is, again made present and brought before us, 
the Eoman jurists expressed by saying that his person had been 


s. 


those who succeeded in his place. 


, II. THINGS. 

50. The word thing (res) has, in Roman law, a sense as arti- 
ITse of the ficial and as wide as the word person. As person com- 
9wrd res. prehends every legal being that has rights and is sub- 
ject to them, so thing comprehends all that can be considered as 
The object of a right may be incorporeal, 
or the pure creation of law, and need not be limited to things cor- 
poreal and visible. The law can separate the right to possess a 
field and the right to walk in it, and the object of each right is 
called indifferently a thing. When we attempt to classify these 
objects of rights, we are unable to select any one principle of 
dmsion according to which we may distribute them. The aspects 
in which we may view them are too various to admit of a simple 
arrangement; we may, however, make a division approximately 
accurate by considering, first, those heads of things which we 

( arrive at by examining the nature of the things themselves ; and 
secondly, those which we arrive at by inquiring into the interest 
I which persons have in them. 
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51. First, tlien, things may be corporeal or incorporeal ; or, 
as the jurists expressed it, tmigi 'possunt or tangi non 

possunt. We see a house or a field; we do not see 
a right to inhabit the one or reap the fruits of the Corjwreal and 

mi 1 • 1 -1 1 T • • %yioorimreah 

other. The physical tangible object of sense is a 
corporeal thing ; the intangible abstraction of the mind is an in- 
corporeal thing. Incorporeal things always consist in a right ; 
if we see a stream flowing, or a path winding through a field, the' 
jjdnd sees, as something distinct from the object of sense, the 
HPyer of using the water or of following the path. This power 
is, ill the language of the law, an incorporeal thing ; and a person 
may have a right to possess it just as he may have a right to pos- 
sess a house or field. Strictly speaking, the ri ght to own, a field, 
and not the field itself, is what the law takes cognisance of, and 
this is as much incorporeal as the right to walk over it. But 
Roman law has adopted or introduced the popular way of speaking, 
according to which we say, ^ I have a field ^ I have a right of way 
over a field.’ 

52. We may again speak of corporeal things as moyeable and 
iinnioy e abI& mobiles^ se moventeSj and res soU^ res 
immobiles), a distinction so obvious that it needs no and m- 
other remark than that some moveable things are so 
incorporated with immoveables, or so constantly associated with 
their use, that the law treats them as immovea1;;^es ; as for instance- 
a house, each brick of which is a moveable, is itself an immove- 
able, because attached to the soil. 

53. Things are also either divisib le_Dr indivisible. We cannot 

divide a slave or a horse so that the several parts ^ . 

Things 

have the same value which they had when they were silU and iri- 
parts of a whole ; but if we divide a field into four, we 
have four small fields. 


divisible. 


54. They are also principal or accessory; that is, they are- 
the direct object of rights, or are only so as forming 

a portion of, or being intimately connected with, cix)aland,ac- 
something that is ; thus a tree is a principal thing, 
its frii^it an accessory. 

55. Another distinction relating to things familiar to the 
Roman jurists was that between the gqnm and the Qmus and 
s^eeies. By the genus was meant a whole class of 

objects, such as horses, or the general name for an object, such 
as wine, oil, wheat. Species was the particular member of the 
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class, or particTilar iDortion of tlie object comprehended under the 
^enus, as this horse, or the wine in this bottle. If a purchaser 
bought a horse, or a certain quantity of oil, the thing bought was 
said° to be determined ge^iere; if he bought a particular horse or 
the oil in a certain vase, the thing bought was said to be deter- 
mined sjxeie. All things which are included under a general 
name, such as oil or wheat, are commonly divided by being 
weighed, numbered, or measured, and were therefore spoken of by 
the jurists as being those things qiice pondsre, niimero, ment 
rave constant. 

56. We may, lastly, regard things as particular, or as collected 
under some head, when the whole collection is a thing 
law. Thus a sheep is a particular thing (;res 
flock, composed ex distantibiis uni 


m 
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Mes dngu- 
lares and 

rernm unirer- shimilaris) ; 
sitates j / ^ 

nommi subject is ^ is a collection of things, or, as the 

jurists expressed it, is a rerum universitas (or siipply imiversitas). 

As also, of course, are such comprehensive things as an inheritance, 

a marriage portion, the ])eculiiim of a slave. 

57. In proceeding to the second division of things according 
to the persons who have rights over them, and to the extent of 
those rights, we must first notice the distinction in things caused 
by certain things having a sacred character (res clivini 
juris). These were res sacrce^ consecrated to the 
superior gods ; or res religiosce^ such as tombs or burial-grounds, 
consecrated to the infernal gods ; or, lastly, res sanctcs (hallowed), 
things human, but having a sort of sacredness attaching to them, 
such as the walls and gates of cities. 

. 58. The State, again, impressed on some things a peculiar 
character. All things which were held by peregrini and not by 
citizens were paregrina. The soil which was included in the terri- 
Ager tories of the early State, the ager Romanus^ was dis- 

Bomanns. tmguished from all other land by being alone capable 

of being the subject of sale by mancipation, and being alone 
held by the special tenure of the jus Quirititim.* In later times 
a greater portion of the soil of Italy was placed on the same 
footing with the soil of the ager Romanus^ and solum Italicum 
came to be the name of all soil wherever situated to which the 
privileges of the old ager Romanus were accorded, as opposed to 
solum provinciale, which always remained, at least in theory, the 
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Res mancijpi. 


property of the State, and of which a perfect ownership coaid not 
he acquired."^ This difference in the tenure of the soil, which had 
in reality disappeared by the time of Diocletian, was formally 
abolished by Justinian. 

59. In the older law there also prevailed a distinction, 
abolished by Justinian, between res manci;pi and res 
7160 mancipL We know from a fragment of U]pian,f 
what things were res manoipL They were proedia in Italico solo^ 

* ther in the country or the city, servitudes (a term to* * * § be 
(ained presently) over these prcedia, when in the country, 
slaves and four-footed animals, as oxen and horses, tamed for the 
service of man. All other things were nee mancipi. We also 
know that property in res mancipi could only be transferred by 
in jure cessio (see sec. 73), and mancipation that is, by a form 
of sale, in which the purchaser took hold with his hand of the 
thing purchased, ^nd, claiming it to be his, struck the scales with 
a piece of copper, which he then tendered to the seller. $ The list of 
o'es mancipi is evidently a list of the possessions of an early agri- 
cultural community, and there can be scarcely any doubt that the 
form of sale required to transfer the property in them was the 
ordinary form of sale in such a community. At some period, and 
in some manner of which we have no knowledge, these possessions 
of an early agricultural community were contrasted with other 
forms of wealth, and the mode of transfer customary in the one 
case was found not to be customary in the other. The law, sanc- 
tioning and embodying the custom, made the form of mandpatio 
necessary to pass res mandpi^ and declared it not to be necessary 
to pass other things. Manus, as signifying power, § is, probably, 
the root of the phrases mancipi and mandpatio. Thus res 
77 iandpi meant originally things in the hand, or taken by the | 
hand, of the owner, and the taking by the hand in the form of j 
transfer was symbolic of the purchaser holding or acquiring the j 
thing in the way in which the seller had held or acquired it. 

60c If we look at things according to the persons by whom 
they are owned, we have a division into res communes, as the sea 


* Ulp. Beg. xis. 1 ; Cicero, Pro Flacco, 32 ; Gaius, ii. 27. 

t TJxj?. Beg. xix. 1. 

} The form of mcmcipatio will be more fully noticed in sec. 81. 

§ How manus signifies power is a farther question ; it may be that the 
hand is merely a metaphor, as we say ‘ in the hands ’ for ‘ in the power ’ of a 
person ; or it may mean the hand of a conqueror or plunderer, and thus 
origmally things manu capta would be the booty of plunderers. 


INTEODUCTIOK. 


slvii 


Res maiicijpi. 


property of the State, and of which a perfect ownership coaid not 
he acquired."^ This difference in the tenure of the soil, which had 
in reality disappeared by the time of Diocletian, was formally 
abolished by Justinian. 

59. In the older law there also prevailed a distinction, 
abolished by Justinian, between res mand;pi and res 
7 ieG mancijpi. We know from a fragment of Ulpian,f 
what things were res manGipi, They were ‘j^roedia in Italico solo^ 

* ther in the country or the city, servitudes (a term to* * * § be 
(ained presently) over these p^cedia^ when in the country, 
slaves and four-footed animals, as oxen and horses, tamed for the 
service of man. All other things were nee mancip- We also 
know that property in res mancipi could only be transferred by 
in jure cessio (see sec. 73), and hj mancipation that is, by a form 
of sale, in which the purchaser took hold with his hand of the 
thing purchased, ^nd, claiming it to be his, struck the scales with 
a piece of copper, which he then tendered to the seller. $ The list of 
res mancipi is evidently a list of the possessions of an early agri- 
cultural community, and there can be scarcely any doubt that the 
form of sale required to transfer the property in them was the 
ordinary form of sale in such a community. At some period, and 
in some manner of which we have no knowledge, these possessions 
of an early agricultural community were contrasted with other 
forms of wealth, and the mode of transfer customary in the one 
case was found not to be customary in the other. The law, sanc- 
tioning and embodying the custom, made the form of mancipatio 
necessary to pass res manevpin and declared it not to be necessary 
to pass other things. Mamis, as signifying power, § is, probably, 
the root of the phrases mancipi and mancipatio. Thus res 
mancipi meant originally things in the hand, or taken by the | 
hand, of the owner, and the taking by the hand in the form of 
transfer was symbolic of the purchaser holding or acquiring the | 
thing in the way in which the seller had held or acquired it. 

60c If we look at things according to the persons by whom 
they are owned, we have a division into res communes, as the sea 


* Ulp. Beg. xis. 1 ; Cicero, Pro Flacco, 32 ; Gaius, ii. 27. 

t TJxj?. Beg. xix. 1. 

} The form of mancipatio will be more fully noticed in sec. 81. 

§ How manus signifies power is a further question ; it may be that the 
hand is merely a metaphor, as we say ‘ in the hands ’ for ‘ in the power ’ of a 
person ; or it may mean the hand of a conqueror or plunderer, and thus 
originally things manu capta would be the booty of plunderers. 
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and the air, wMcli cannot be appropriated by any particnlar indi- 
; res piiblicce^ things which belong to the 
Res ^ncbliea?, gtate, as the State land (ctcjer imhlicKs)^ navigable 
rivers, roads, &c. ; res miwersitatis, things which 


belong 


to 


Res 2)Hvat£S. 

said to be 

I/i mstro 
pat'nmonio. 


and res 2^nvM(E, 
and these were 
in one way 
whereas 


the gods, 


or 


things 


aggregate bodies, as to corporations ; 

things which belong to individuals; 

in nostro ^atrimonio^ i.e. we could, 

another, have a property in them: 

common, or public, or dedicated to 

extra loatrimonkmUj i.e. could not become the subject of pr 

property. Lastly, there were res mtlUus. things of 
Res Tiiillius. L r j >/ j j CD 

which no one has acquired the ownershij), as wild 
animals, or unoccupied islands in the sea. 

61. Having thus given a sketch of the position of persons in 


Rights, 


Eoman law, as also of the divisions of things, we now 


proceed to speak of that connection between persons 
and things which what are termed rights express. The necessities - 
of his physical position oblige man to exert his power over the 

i/wi? divided things. At first property is held by the 

tribe or community, then by the family, and lastly by 
the individual ; and when society has reached this last stage, which 
it had reached in the earliest known times of Roman law,* his 
special interests prompt each man to claim, as against his fellows, 
an exclusive interest in particular things. Sometimes such a 
claim sanctioned by law is urged directly : the owner, as he is said 
to be, of the thing publishes this claim against all other men, and 
asserts an indisputable title himself to enjoy all the advantages 
which the possession of the thing can confer. Sometimes the 
claim is more indirect ; the claimant insists that there are one or 
more particular individuals who ought to put him in possession of 
something he wishes to obtain, or do something for him, or fulfil 
some promise, or repair some damage they have made or caused,. 
Such a claim is primarily urged against particular persons, and 
not against the world at large. On this distinction between claims 
to things advanced against all - men, and those advanced primarily . 
against particular men, is based the division of rights into real 
and personal expressed by writers of the middle ages,t on tjie- 


* We have, however, such expressions as sui lieredes applied to children 
who, after the death of the pcbterfamiliasy took the inheritance as something 
belonging to themselves, and this is obviously a survival from the times when 
the family rather than the individual was regarded as the owner of property, 
t The term jus in re appears in the summary of law bearing the name of 
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analogy of terms found in tlie writings of tlie Roman jurists, Tby 
the phrases jura in re and jivra acl rem, A real right, a j^is in re, 
or, to use the equivalent phrase preferred by some later commen- 
tators, jus 'in rem,"^ is a right to have a thing to the exclusion of 
all other men* A personal right, jus ad rem, or, to . use a much 
more correct expression, jus in ]pm'sonam, is a right in which 
there is a person who is the subject of the right, as well as a 
thing as its object, a right which gives its possessor a power to 
ohji||e another person to give or procure, or do or not do some- 
tHU. It is true that in a real right the notion of persons is 
involved, for no one could claim a thing if there were no other 
persons against whom to claim it ; and that in a personal right is 
involved the notion of a thing, for the object of the right is a 
thing which the possessor wishes to have given, procured, done, or 
not done. But the leading princijple of the distinction is simple 
and intelligible ; and though it has not been formally adopted in 
•the system of the Institutes or of the leading jurists, yet the 
classifications of the different relations of persons and things 
which they actually employed, are so capable of being assimilated 
to that which this distinction suggests that we need not hesitate 
to adopt it. 


III. RIGHTS OVER THINGS. 


62. The most complete right over a thing is of course that 
possessed by the absolute owner of the thing, the ^ . . 

person who has power to dispose of it as he likes, and 
who holds it by a title recognised as valid by law. This owner- 
ship was in Roman law expressed by the word dominium^ some- 
times by jpTopietas, The dominus was enti^ied to use the thing 
(lisus), to enjoy all its products (fruckis), and to consume the 
thing entirely if it was capable of consumption (abiistis). He 
could also dispose of or alienate it at will. In the ancient system 
of private law, the owner was said to be owner ex jure Qidritium, 


the Brachylogus, which belongs to the twelfth century ; both phrases occur 
in the pontifical constitutions of the thirteenth century. (See Lih. Sextus 
BecreL iii. 7, 8, in quihus jus non esset gucesitum in re, Meet ad rem) 

* The objection to using the term jus in re is that the expression occurs 
in the classical jurists as meaning an interest in a thing short of ownership,! 
as the interest of a mortgagee in the thing pledged, and on this ground the 
teim jus in rem, which in this sense is not found in the classical jurists, but 
is supported by the analogy of the familiar term actio in rem, seems pre- 
ferable. 
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Nor did tlie old law recognise any dominium other than that 
which was enjoyed ex jure QiiirUium. But the j)i’ 2 etors found 
occasions when they wished to give all the advantages of owner- 
ship but were prevented by the civil law from giving the legal 
dominium, ^ Another kind of dominmm came therefore to be 
spoken of; tod the term in Jbonis haler e used, to express an 

ownership which was practically absolute because it was protected 
by the pr^tor’s authority, but which was not technically the same 
as ownership ex jure Qidritium. Commentators have callecLAis 
ownership the dominium honitarimny a term not, however, ^Rd 
by the jurists. The distinction between the dominium hoQii- 
tarviim and that ex jure Quiritium entirely disappeared under 
Justinian. 

63. To the notion of dominmm was opiDOsed that of possessio. 

_ A person might be owner of a thing and yet not pos- 

JPossessio, ID o j. 

sess it, or possess it without being the owner. Pos- 
session implied actual physical occupation, or detentiony to use the 
technical term, of the thing ; but it also implied something more 
in the sense in which it was used by the Eoman lawyers. It 
implied not only a fact, but an intention; not only the fact of 
the thing being under the control of the possessor, but also the 
intention on the part of the possessor to hold* it so as to reap 
exactly the same benefit from it as the real owner would, and to 
exercise the same rights over it, even though he might be well 
aware that he was not the real owner, and had no claim to be so. 
The possessor was entitled to have his possession protected against 
every one but the true owner, and length of possession would, 
under certain conditions fixed by law, make the possessor really 
become the owner of the thing possessed. 

64. As the rights over a thing may be very numerous, it is 
jperfectly possible to . separate them, and to give some to one 
person and some to another. We can, for instance, separate the 
right of walking in a field from the right of digging under the 
surface, and give the right of doing the one to this person and of 
doing the other to that. In this way each right that is separated 
off may be considered as a fragment of the whole dominium 
capable of being given away from the proprietor. These frag- 

I mentary nights, these portions of the whole right comprised in the 

^ ^ absolute ownership, were termed servUutes, because 

Servutwtes. t i ^ ^ . ■ 

the thing was- under a kind of slavery for the benefit 

of the person entitled to exercise over it this separate right. In 
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some servitudes, tlie right over the thing subject to the servitude, | 
res serviens^ was attached to the ownership of another thing (^res ! 
dommans): the servitudes were then spoken of as servitides 
rerum or prcedioriim^ and a distinction w:as made in these servi- 
tudes according as the right given by them referred to the soil 
itself, as the right to go or to drive over it, when the servitudes 
were said to be rusticorum prcedloriim^ or to the soil as support- 
ing some superstructure, as a house, when the servitudes were said 
toJ^ iirbanorum pxediorum. In other servitudes, the right was 
giroh to particular persons ; and the servitudes were then termed 
servitides personanim. The most important of these latter servi- 
tudes were ususfructus and ^lsus. Ususfrioctus was the right to 
enjoy a thing belonging to another person so as to reap all the 
produce derivable from it, as, for instance, all the fruits of the 
soil ; usus was the right to use and enjoy a thing belonging to f 
another person, on^y without reaping any, or only a small portion, ; 
of its produce. Only immoveable property was subject to the 
servitides prcediorumi both moveable and immoveable to the 
servit ides personarmn. 

65. There were two other rights over things which had some- 
thing of the nature of servitudes, but which received 7 . - 

a particular name. These were emphyteusis and andm^er- 
superficies. The former was an alienation of all rights 
except that of the bare ownership for a long teimi, in considera- j 
tion of the proprietor receiving a yearly rent (joensio) ; the latter j 
was the alienation by the owner of the surface of the soil of all | 
rights necessary for building on the surface, a yearly rent being i 
generally reserved. 

66 . Lastly, there was the right given over a thing by pledge 
or mortgage, pigmiSy hypotlieca; the former term 

being used to express the case of the thing, over which 
the right was given, being placed in the possession of the 
creditor, the latter to express the case of it being left in the 
possession of the debtor. The right was given to secure a creditor 
the payment of his debt ; and he ultimately had power to sell 
the thing, and to satisfy his claim out of the proceeds, or, if he 
could find no purchaser, to have himself made owner of the 
thing. 

67. We may now proceed to speak of the mode in which rights 
over things are acquired. We find at the outset an obvious 
difference between acquiring rights over a particular thing and 
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acquiring rights over the entirety of a number of things comprised 
in such a term as an inheritance, which includes the 
righulltr entirety of the rights belonging to a deceased person, 
tllingt. Qyer things and against persons. We may thus 

cliride the subject of the acquisitipn of rights into two parts : the 
i first comprising the modes in which rights are acquired over par- 
■ ticular things ; the second comprising the modes in which an 
: entirety (unk-eysitas) of rights, both over things and against 
persons, passed from one person to another. ^ 

68. We may mention, as the first of the modes of acquiMg 

particular things, occupation, i.e. the seizing on a thing which is 
a res millius, i.e. without an owner: land in an unoccupied 
Acguisitim of country is a res niilUus, so is a wild animal ; if we 
rights mer seize on. Or, as we should say, occupy the laud, or 
n^s^^^ocu- catch the wild animal, we gain our right over the 
patio. Qj. tfie animal by having been tjie first to seize it. 

69. Accession is the general teim for the acquisition of rights 

either over things which are added by the forces of 

A.cc&ssi'Ot ^ 

nature to, and become an inseparable part of, another 
thing regarded as the principal thing, or over things which by 
the operation of man are united with other things so as to forna 
an indivisible product. The owner of the principal thing, by 
virtue of his being owner, is the owner also of the accessory 
thing. ^ 


70. A conti^act or gift, by which one person promised to give a 

Tradition another, did not make that other the owner 

of the thing. A further step was necessary. The 
thing must be handed over to the person who was, under the 
terms of the contract, to become the owner of it. This handing 
over was called tmdiUo: and a perfect traditio implied, first, 
that it was a real absolute owner, capable of alienating the thing, 
and having the intention of passing the property in it, who trans- 
ferred it • secondly^ that he placed the transferee in actual posses- 
sion of the thing ; and thmdly, that the transferee received it with 
the intention of holding it as owner. 

71. The above are termed natural modes, of acquisition; but 

Gifts. there are some which are said to derive their force 

only from the civil law. One is acquisition by gift. 
Strictly speaking, gift is not a peculiar mode of acquisition, but 
an acquisition by delivery with a particular motive for the 
transfer* Probably it was on account of the solemnities with 
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wliicli imder Justinian gifts liacl to be made tliat gifts are treated 
in the Institutes as a special mode of acquisition. One special 
kind of gift was a donatio mortis catisa^ a gift made in contempla- 
tion of death, and to take effect in case of the death of the donor 
in the lifetime of the recipient. . 

72. The law also gave the ownership of a thing by 
that is, by quiet possession, Imia fide^ and founded on 
some mode of acquisition, recognised by law, which 

snUped under the civil law, to transfer the dommium^ or legal 

ownership, if maintained during one year over moveable things, 

or during two years over immoveable. The ojoeration of iisiLcapio 

was of great importance in Eoman law ; for by it the interest of 

a person to whom a res mancipi was transferred otherwise than 

by mancipation and the interests of all persons who held things 

in honis (see sec. 62) were, after a short lapse of time, converted 

into full Quiritarim ownership. Prescription, before ^ 

.. J^resenptwn. 

the time of Justinian, was not a means of acquiring 

rights: it merely gave a means of repelling actions brought to! 
regain rights which had long been held by another than thej 
absolute owner. It was applicable to immoveables in the pro- 
vinces, they being not affected by usucapio^ which regarded all 
moveables, but only such immoveables as were in Italy. J ustinian 
made considerable alterations in the law with respect to acquisi- 
tion of ownership by length of possession. Thts same law was 
made to prevail throughout the empire, and possession during 
three years gave the ownership of moveables, and possession 
during ten years, if the parties had inhabited the same province 
during the time, or possession during twenty years if they had 
not, gave the ownership of immoveables. 

73. The ownership was also transferred when things were 

surrendered by the fictitious process of in mre cessio, _ . 

^ ^ Injure o ess to. 

that is, a suit in which the defendant gave up to the 
plaintiff all he claimed, or when things were adjudged (adjiidicatio) 
in certain actions, such as those for assigning boundaries, and 
dividing a family estate, when the judge had a power to assign the 
respective portions to the different parties. 

74. The entirety of rights was acquii:ed when one person 
succeeded to the persona, or legal existence, of 

another, and thereby succeeded to' all his rights, an entirety of 

whether over things or against persons. The cases 

in which this most naturally occurred were that of arrogation 


INTRODUCTION. 


liii 


wliicli imder Justinian gifts liacl to be made tliat gifts are treated 
in the Institutes as a special mode of acquisition. One special 
kind of gift was a donatio mortis cmtsa^ a gift made in contempla- 
tion of death, and to take effect in case of the death of the donor 
in the lifetime of the recipient. . 

72. The law also gave the ownership of a thing by ^tmca^pio, 
that is, by quiet possession, hona fide^ and founded on 

some mode of acquisition, recognised by law, which 

su|||ped, under the civil law, to transfer the dominium^ or legal 

ownership, if maintained during one year over moveable things, 

or during two years over immoveable. The o^Deration of itsiicapio 

was of great importance in Eoman law ; for by it the interest of 

a person to whom a res maneipi was transferred otherwise than 

by mancipation and the interests of all persons who held things 

m honis (see sec. 62) were, after a short lapse of time, converted 

into full Quiritarim ownership. Prescription, before ^ 

. J^rescHjytwn. 

the time of Justinian, was not a means of acquiring 

rights: it merely gave a means of repelling actions brought to! 
regain rights which had long been held by another than the} 
absolute owner. It was applicable to immoveables in the pro- 
vinces, they being not affected by usucapiio, which regarded all 
moveables, but only such immoveables as were in Italy. Justinian 
made considerable alterations in the law with respect to acquisi- 
tion of ownership by length of possession. This same law was 
made to prevail throughout the empire, and possession during 
three years gave the ownership of moveables, and possession 
during ten years, if the parties had inhabited the same province 
during the time, or possession during twenty years if they had 
not, gave the ownership of immoveables. 

73. The ownership was also transferred when things were 

surrendered by the fictitious process of in jure cessio, _ . 

^ ^ Injure o css to. 

that is, a suit in which the defendant gave up to the 
plaintiff all he claimed, or when things were adjudged (adjiidicatio') 
in certain actions, such as those for assigning boundaries, and 
dividing a family estate, when the judge had a power to assign the 
respective portions to the different parties. 

74. The entirety of rights was acqui3::ed when one person 
succeeded to the persona, or legal, existence, of 

another, and thereby succeeded to' all his rights, an entwety of 

whether over things or against persons. The cases 

in which this most naturally occurred were that of arrogation 


lir 


INTEODUCTIOK 


(for wlien a person was arrogated, lie, of course, transferred all 
tliat he had to the person whose family he entered), 
ArTogaUon, succession to the inheritance of testators 

and intestates. 

75. Testaments were originally made by being proclaimed in 

the comitia curiata. or by a fictitious sale, in which 
Testameivts. t i 

testators transieiTed then property to a purchaser 

(familicB emi^tor) who was himself heir, or who was, after their 

death, to distribute it according to their wishes. In later 

a testament was made in the -presence of seven witnesses, who 

affixed their seals to it, and the witnesses and the testator sub- 

scribed the testament. In order to make a testament, it was 

necessary to have the testamenti f actio ^ a term implying such a 

participation in the law of private Eoman citizens as to make a 

person be considered capable of making, taking under, or being'" 

witness to, a testament. r 

'76. The testator was obliged to disinherit by name every 
I>'si le Tig being among those in his own power, had 

a natural claim on his property; and if he failed to 
do so, the whole testament was set aside. The great peculiarity 
of a Eoman testament was the institution of the heir, that is, of 
Institutian of the person who was to succeed to the persona of the 
the lieir. testator. Unless there was such a person, no other 
disposition of the testament could take effect, for there was no 
continuation of the testator’s legal existence. The heir was, there- 
fore, properly appointed at the beginning of the testament ; in case 
of the heir accepting, he placed himself exactly in the position 
of the testator, received all his property, and was answerable for 
all his debts; in receiving his property he was, however, bound 
to give effect to the subsequent dispositions of the testament. 
Various provisions were made at different times to protect the 
heir, and especially he was secured by the Lex Falcidia in a clear 
fourth of the inheritance ; and under J ustinian his position was 
altogether altered, and he could take the property of the testator 
apart from his own. In order that the testament might not fail 
because the heir was not willing to enter on the inheritance, it was 
customary to name one or more persons to whom in succession it 
might be open to take upon them the office of heir (suhstikdio). 
And a testator could, always* secure an heir by naming, as the last 
of the list, one of his own slaves, whom the law did not permit to 
refuse the office (Jieres necessarius). When some of the conditions 
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aecessary to create an lieir, or give a legacy", were wanting in a 
fvill, still the expressions of the testator's wishes were binding as 
trusts upon the heir under the will, or heir ah in- FideiGom- 
testaio. Such trusts (fi^immmssci) were first made 
Dbligatory by Augustus, who also first gave efiect to codicils, that 
Ls, writings purporting to deal with property in the ^ 

Liianner of a testamentary disposition, but ijot executed 
with the solemnities which were required to make a testament valid, 
^ 77. If there was no testament to determine the succession to 
bhe particular property, the law prescribed the order Succession to 
in which it was to devolve. The first claimants were 
the sm lierecles^ that is, all persons in the power of the deceased, 
and who, on his death, became themselves mi jitris. Thus, a 
son in jpotestate was a smis lieres of the deceased, but not a 
grandson until the son was dead. These persons were termed 
mi: herecles as havi^ng an interest of their own in the family pro- j 
perty. If there were no sui herecles^ the next heirs were the 
agnatiy i.e. all members of the same civil family ; and then, in 
default of agnatiy the law of the Twelve Tables gave the in- 
heritance to the members of the same genSy an enactment which 
could of course only take efiect when the deceased was a member 
of a gens. What was the course of devolution beyond the agnati 
under the old civil law, when the deceased was not a member of 
a genSy we do not know; but probably the bl^od-relations suc- 
ceeded- In default of agnatiy under the praetorian legislation, the 
claims of the natural family were attended to, and the cognatiy or 
blood-relations, succeeded to the inheritance. In the later times 
of the Eoman law the claims of blood-relations were more and 
more favoured, and in many important points were gradually pre- 
ferred to those of merely civil kinship. 

The Institutes also notice three other modes of minor import- 
ance by which miwersitates reriim were acquired. Other modes 
(1) Bonomm adclidloy the giving over of the property 
of a deceased person to a slave to whom the deceased rerum. 
had given his freedom, (2) Bonomm vencUiiOy the compulsory 
sale of the whole property of an insolvent to a person who would 
undertake to pay most to the creditors. (3) Bx senatuscoQisulto 
GlaudianOy which gave over a woman with all her property, who 
had cohabited with a slave, to the slave's master. 
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IV. RIGHTS AGAINST PERSONS. 

78. A personal riglit is, as we liave said before, a right which 

one person has against another ; a right to constrain 
that other to give something to, or do something for, 
or make something good to, the possessor of the right. 
The person to whom the right belonged, and the person aga%LSt 
whom it existed, were said in Roman law to be bound by an 
obligation, the iiotion of an obligation being that of a tie between 
two parties of such a nature as to confer on the one a power of 
compelling by action the other to give, do, or make good some- 
thing. The obligation did not give any interest in a thing, to 
get which might be the ultimate object of the proceeding, but 
only gave a means of acquiring it, or, under the^ praetorian system, 
its value. 

79. The three words, dare^ fcwere^ prcestare, were used to 

embrace all the possible duties an obligation could 
create. Either the person bound by the obligation 
was obliged dare, i.e. to give the absolute ownership 
or the possession of a thing ; or faoere, that is, to do or not to do 
some act ; or prcBstare, that is, to make good something, as to 
make good a loss^‘ or to furnish any advantage or thing, the yield- 
ing of which could not be included in the limited sense of the 
word ‘ dare.’ Every person who possessed a personal right against 
another was termed a creditor, and every one who owed the satis- 
faction of a claim, or was the subject of a personal right, was a 
debitor. The word creditor, of course, points to those transactions 
in which the possessor of the right trusted the person who was 
the subject of it ; but the application of the terms was perfectly 
general, and must not be confounded with the English usage of 
the words creditor and debtor. 

80. According to the theory of Roman law, all obligations 
Dkision of owed th eir ori gin e ither to the consent of the parties 
oUigations. (contractus), or to injuries (delicta) done by one per- 
son to another, which gave the injured party a right to recom- 
pense. Contracts did not, however, include all cases, when an 
obligation arose from the mutual consent of the parties. The 
general name for such an obligation was conventio, pactum, 
conventum. A contract was properly an obligation arising by 
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mutual consentj and made in one of tlie forms recognised by tbe 
■civil law ; but all obligations arising from mutual consent are 
spoken of as arising from contracts, because in the old law no 
other mode of expressing mutual consent was recognised, and 
mere agreements were not binding. 

81. The mode of transferring res mancipi was, as we have 
said in sec. 59, called maneipcvtio. Gains (i. 119) 

thus describes the form of transfer of a slave : ‘ Man- « 

ci pation is effected in the presence of n ot less than five witnesse s. I 
who must be Roman citizens of the age of puberty, and also in the i 
presence of another person of the same condition, who holds a ^ 
pair of scales, and hence is called libri^ens. The purchaser, 
holding in his hand a piece of copper, says : This slave is mine ^ 
ex jure QuiriUum, and he is purchased by me with this piece of 
copper and these scales.” He then strikes the scales with the 
piece of money, apd gives it to the seller as a symbol of the price.’ 
But the generic term for this mode of sale was not mancipation - 
but nexunin^ for this form was used not only when a sale was its 
real object, but when under the form of a sale the parties intended 
to effect a contract of, deposit or pledge. The purchaser took the 
thing handed over to him upon the condition of restoring it under 
■certain specified circumstances, and thus a form of transfer came 
to be a form of contract where part of the contract was still to be 
executed. ^ 

82. In the time when the civil law had assumed its full 
shape, and apart from the alterations it received from Contracts 
the pr^torian system, the nexiim was used chiefly as 

the mode of transferring res mancipin as contracts of deposit and 
pledge were ordinarily made, as it was termed rc.- That is, by 
the mere delivery of the thing, the person to whom it was 
delivered, and who accepted it, was bound by an obligation to 
hold it for the purposes for which it had been delivered. There 
were four heads of contracts recognised by the civil law, and tliis 
of contracts made re is the first noticed in the Institutes, although 
historically the recognition of such contracts was probably pos- 
terior to that of the more formal contracts,’ verbis and litteris. 
Under contracts re were classed four kinds of contract, namely, 
the contracts of miitimm when the receiver had to return as much 
of the same kind of the thing he received, cowmodattim when he 

* Nexum est^ quodmmgueper ms et libram geritur, idgue necti dicitur . — 
Testus. 
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I had to return the specific thing itself, depositum when the receiver 
■ was bound to keep safe a thing committed to his charge, and 
jngnus when the receiver took a thing in pledge. 

83. The second head of contract under the civil law was that 

Oontmets of contracts made verhls^ of executpry contracts, that 
made 'cerMs. made in a prescribed form of solemn words. One 
of the parties put to the other a formal question to 

which the other gave a formal answer (g'esponsio^ •promissid). To 
the validity of the contract it was necessary that the question 
should be couched in the form ^ spondes ? ’ and the answer in that 
of ^ spondeoJ’ Do you engage ? * I do engage. It was long 
before equivalent words, such as pTomitto or dctbo^ were admitted 
as substitutes. A contract made by the pronunciation of these 
solemn words was said to be made xerhis. 

84. A third head of contract under the civil law was that* of 
Cmtmcts contracts made litteriB, An engagement having been 

. made lUteris. j^^ade to give a definite amount, the parties agreed to 
1 make a memorandum of the terms of the contract. The creditor 
placed in his book of domestic accounts (tahulce or codex) the 
name of the debtor, and the sum as pecmiia expenscu lata, weighed 
out and given to the debtor ; and the debtor entered in his talidce 
the same sum as pec-zimu accepta relata. Either party could call 
on the other to produce his tabidce, which it was considered so 
incumbent on Eoman citizen to keep carefully and accurately, 
that any wilful error was discoverable without much difficulty. 
The debtor, in fact, furnished the creditor with a means of proving 
that the debtor had on a certain day received the money, and even 
if the debtor had not set the sum down in his tahulce, the 
creditor could show his own tahulce as a proof of the contract. 
These contracts were peculiar to Eoman citizens.' Peregrini had 
as a substitute sgngraplice, signed by both parties, or clivrographa, 
signed only by the debtor; and on these documents an action 
could be brought. 

85. There were, also, four particular contracts, for the forma- 
Contracts which the civil law required no formahties 

made con- whatever, but which were made merely consenm, by 
sens%c. the^onsent of the parties. These four contracts were — 

sa le {emptio-venditio), hiring (loccdio-conductio), partnership (sod- 
etas) and bailment (mandatum). The four modes, then, in which 
contracts might be entered into under the civil law, were — re, 
verhis, litteriSj and consensu. 
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86. When, liowever, the old law of contracts fell under the 
manipulation of the prgetors, many changes were in- PTfstormn 
troduced. The ten forms of contract recognised hy ^'^^'^ovations. 
the civil law, that is, the four heads of contract made re^ the four j 
heads of contract made consensiij and contracts made verbis and I 
litter is ^ still remained the basis of the whole law of contracts ; but 
the pr^tors, while nominally adhering to the civil law, introduced 
changes that liad a great practical effect. The nature of this 
change can only be understood by studying the details of the 
Eoman law of contracts, and it would be out of place in a general 
introduction to attempt to notice them. But there are three ways 
in which the praetors wrought a change, which were so important 
that they may be briefly stated here. By an extension of the 
theory of the civil law contract rc, the praetors permitted an 
action to be brought to enforce every contract that was in part 
executed ; secondly, agreements (jpada) that would not furnish 
a cause of action were permitted to be set up by way of defence 
to an action with which they were inconsistent; and thirdly, 
there were a few specified particular cases in which the prsetor 
permitted pacts to be enforced by action. 

87. Obligations might, however, very well arise, without any 
fault on the part of anv one, and yet without having 

their origin in mutual consent. The mere fact of quasi ex con- 
occupying a certain position will sometimes involve 
duties, the performance of which may be enforced by an action, 
and which give rise to a personal right which the person interested 
in their performance has against the person bound to perform 
them. An heir, for instance, was, by the mere fact of accepting 
the inheritance, bound to pay the legacies given by the testament. 
Such obligations were said to be qiiasi ex contractu^ not that they 
really rested on any contract, but there was an analogy between 
the obligation thus arising and that arising from the formation of 
a contract.* 

88. It was not every wrong deed for which compensation could 
be obtained that gave rise to an obligation ex delido ; oUigatims 
there were certain particular wrong deeds, such as 

theft and robbery with violence, which the law expressly charac- 
terised as deMday and to procure rejiaration for which the law 
provided a special action. It was only when a person suffered by 
one of these wrong deeds that an obligation ex, delido arose. 


See Austin, Mris^prudence (ed. 1869), p. 944. 
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When any wrong deed was done not tlius expressly designated by 
law as a delictum^ and when no particular and appropriate form 
of action was provided, the obligation was said to arise quasi ex 
delicto. Among the instances given in the Institutes is that of 
dangerous things being placed so as to fall into a public way. If 
any one was hurt by the fall, the author of the injury would be 
Olligations make reparation by an obligation quasi ex 

quak ex de- delicto j there being this point of analogy between this 
hcto. obligation and that in the case of a delict, that the 

person liable to be sued had done harm to the person or property 
of another. The division of obligations adopted in the Institutes 
is therefore into those ex contxactii, those quasi ex contractu^ 
those ex delicto^ and those quasi ex delicto. 

89. The ancient law considered an obligation as existing until 
Dinsolutioji of the tie of law, the vinculum juris ^ was loosed by the 
clhgatiom. thing being given, furnished, or dme, or by a new 
tie being formed in place of the old; this loosening of the tie 
was termed solutio. If payment was made, i.e. if the contract 
was carried out, this at once put an end to the contract. But it 
might happen that the parties wished to put an end to the contract 
before ' it was carried out. Each mode of forming a contract by 
the civil law was accompanied by a corresponding mode of dis- 
solving it. When the contract had been formed re, it was enough 
that the thing sh(fuld be restored ; when it had been formed verbis, 
a question and answer again furnished the means of accomplishing 
the desired object. Hahesne accejptum? Haheo, sufficed to put 
an end to the contract. The parties made an entry of payment 
in their codices, if the contract had been Utteris ; and mutual con- 
sent dissolved those contracts which it had sufficed to form. The 
solutio verbis was most frequently employed, and it was easy to 
employ it on every occasion : for in whatever way the contract 
might originally have been entered into, its terms could be repeated 
in the form of a stipulation, and then this stipulation could be 
dissolved by a solutio verbis. The stipulation extinguished the 
original contract. For contracts were extinguished not only by 
m?vatio payment, but by what was. called npvatio: that is, by 
making a new contract, and substituting it in the 
place of the original one. The law required that the new contract 
should be always made verbis or Utteris. When strict adherence 
to the rule of law, requiring a particular mode of payment, would 
work injustice, the praetor would always provide a remedy by 
means of his equitable jurisdiction. 
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90. An action is tlie process by wbicb a right is enforced.| 
Unless a means of enforcing it was provided, the right 

would be a mere inoperative abstraction. Directly it the word ac- 
was disputed, it would cease to have any real exist- 
ence ; but in order that it may have a real existence, the State 
uses its powers to insure a free exercise of it, as soon as it is made 
certain to the magistrate, who is entrusted with the authority of 
the State, that the right claimed does really belong to the claimant. 
The proceeding by which this is made evident to the magistrate, 
and the machinery^ set in motion by which the State exerts its 
power of compulsion, is called an action. The word ‘ action 
is not, however, always used exactly in this sense ; for it is 
also employed to mean sometimes the right to institute suchl 
a proceeding, and sometimes the form which the proceeding takes.! 

91. There are three great epochs in the history of the Eoman 
system of civil process. First, that of the system of 

tiie legi s^jxctiQ2m. certain hard, sharply defined forms hfstory'o/Bo^ 

which a rude civilisation prescribed for all proceed;ings. of 

' , _ „ _ ^ - 7 1 1-11 civil process. 

Secondly, that of the system oi jornmice^ by which the 

praetor, adopting a most flexible form of organising the proceedings, 

was enabled to give a means of enforcing every right which the 

more enlarged views of an advancing civilisation pronounced to be 

founded on equity ; and thirdly, that of the expaordinaria judida^ g 

by which, under the later emperors, the supreme authority took 

the whole conduct of the proceeding into its own hands, and 

arrived at what seemed to it to be just in as direct and speedy a 

manner as it found possible. 

92. In enforcing rights two very different functions have to be 
exercised by those to whom the powers of the State magis- 
are delegated. First, there must be some one invested tratemd the 
with magisterial authority, giving the sanction and 
solemnity of his position to the whole proceeding, who shall 
represent the law and say what the law is, and who shall have 
power to employ the force which the State places at the disposal 
of those it selects to administer justice. Secondly, an inquiry has 
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to be made into particular facts, evidence lias to be received and 
weighed, and an opinion formed and jiroiionnced as to the real 
merits of the case. The person who exercised the one function 
was spoken of by the Eomans as magistratus ; the person who 
exercised the other as judex. To the law, represented, pronounced, 
vindicated, by the magistrate, they applied the term jus ; to the 
examination of contested facts by the judge, the term judicium^. 
It is perfectly possible that the same person should act as magis- 
trate and judge ; but it is also possible that the two provinces 
should be separated and placed in the hands of different persons. 
Among the Eomans the magistmtus was a different person from 
the jiideo3y until the introduction of the system of extraoixlinaria 
judicia. The two functions were kept almost entirely apart under 
the system of formtdce^ and, from a comparatively early period of 
Eoman history, the notion of a judge distinct from the magistrate 
was familiar to the national mind. After the expulsion of the 
kings, and during the time of the first period of the system of 
civil process, first the consuls, then the jprcetor urbanus^ and in 
some cases the cediles^ acted as the magistrate, and the magistrate 
was said to have two functions, (1) Jiirisdictio^ the elements of which 
were summed up in the three solemn words by which the i^rmtor 
announced that he was exercising his authority on one of the dies 
fasti, when alone legal business could be done (Ov. Fast, i. 47) : 
do, I give an action or possession of goods ; dico, 1 express the law, 
issue edicts or interdicts ; addico, I give ownership ; and (2) Im- 
^erium, the power of using the public forces to insure obedience to 
his orders. judex, any member of the senatorial body, so long 
as senators alone were qualified to act as judges, could act who was 
chosen by the mutual consent of the parties : if they could not 
agree, the choice was determined by lot. There was also a stand- 
ing body of plebeian judges dating from a remote antiquity, the 
centumvirs, elected annually by the comitia, three from each local 
tribe, and constituting a collegium divided into sections. . They had 
I special jurisdiction over questions of status, of dominium ex jure 
" Quiritium, and of successions, and a spear Qiastcd), the special 
symbol of Quiritian ownership, was set up in front of the place 
where they met. In cases involving any question into which the 
centumvirs were the proper persons to inquire,, it was not open to 
the parties to ask for a judge, and the whole proceedings were 
carried on before the centumvirs. Lastly, in cases where the 
interests of peregrini, and afterwards even where the interests of 
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citizens, were involved, remperatores^ i.e. persons not on any list, 

were invited to act, and, so acting, fiirnislied tHe body who were 

to act tbe part of tbe mdex. It may be added that , , 

T . j T TTT ArUters. 

where the circumstances oi tne case demanded that 

the judge, in pronouncing his opinion on the facts, should exercise 

a wider discretion than was ordinarily open to him, or decide from 

special knowledge, he was spoken of as an mMter ; and although 

there could never be more than one judex, there were sometimes 

several arhitri, but the arbiter was chosen from the same class as 

the judex. 

98. All judicial proceedings, whether before a magistrate or 
a judge, were conducted publicly at Rome. The pro- character of 
ceedings began with the in jus voeat io, or summons to jud 'icml 
come before the magistrate. If the adversary would Borne m early 
not come, the summoner called, by touching them on 
the ear, bystande];s to witness that he had made the summons ; 
but ascendants and patrons could not be summoned except by pre- 
vious authorisation of the magistrate. When before the magis- 
trate the parties had to give security for their further appearance 
(vadimoniwn), and called witnesses to testify that the litigation/' 
had duly begun (litis contestatio). In early times, the magistrates 
sat in the forum, and openly dispensed justice to all comers. 
Nothing, perhaps, conveys a more correct picture of the ideas and 
feelings that lay at the bottom of the public dife of a Roman 
citizen, while Rome was still the rival of the Volscians or the 
^quians, than the mode in which the actions of law were con- 
ducted, The magistrate and the judge of the patrician order, the 
distinction of days fasti and nefasti, the key to which only those 
who knew the jus sacrim possessed, the solemn and indispensable 
form of words by which every stage of the proceeding must be 
accompanied, would throw over the conduct of the action much of 
the same character which the existence of a privileged and partly 
sacerdotal order impressed on the whole body politic. 

94. The most ancient and most important of the actions of law, 
the actio sacramentif' brings before us, in the most 
marked manner, the delight in appeals to the exemal ^luom^oflaw 
senses, and the use of symbolical acts, sanctioned by 
long usage and expressive in themselves, which belongs 
to the early times of so many nations. It was originally the 


Gaixjs, iv. 13-17. 
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only form of action ; and every species of right could be enforced 
by it. When it was employed to enforce a right over things, 
the proceedings opened by the thing being brought before the* 
magistrate (in jure) ; the claimants appeared, each touched it with 
a rod (vinclicta or fesfuea), and said, ‘ Himc ego liominem (the- 
instance given in Gains is that of a claim to a slave) ex jure 
QulrUmm meiim esse cdo secundum suam causam^ sicut dixi. Ucce- 
tibi vmdictam im]JOSuV His adversary repeated the same words. 
At the same time that the words were spoken each party seized 
hold of the thing claimed ; this was termed the manuum consertio^ 
representing a combat which was supposed to take place in the 
presence of the magistrate before he would interpose, and the 
imposing the rod was termed vinclimiio. If the thing was one 
that could not be brought into court, a portion of it was brought 
to represent the whole. A piece of turf, a twig, a brick, or one 
sheep, stood in place of a field, a house, or a ^ock.* When the 
rindicatio and mammm eonsertio were over, the magistrate said 
to the parties, mittite ambo liominem; both were to place their 
claims in his hands. Then came the wager, the sacramentum^ 
each party challenging his adversary to deposit a certain sum, 
which the loser of the cause was to forfeit to the treasury of 
the people (cerarium)^ to be applied to the expenses of sacrifices. 
The law of the Twelve Tables fixed the amount of the wager at 
500 or 50 asses^ according as the value of the thing contested fell 
above or below 1,000 asses. The formal words by which this 
was done are thus given by Gains. He who had first gone 
through the vindicatio asked his adversary why he claimed it. 
Postido anne dicas, qua ex causa rindieaveris. The other replied 
that it was in conformity with right and law that he had made 
his claim. J%is peregi sicut vindictam imposui : the first answered, 
Q,uando tii injuria vindicasti^ D. ceris sacramento te provoco, ^ I 
challenge you to a deposit of 500 asses ; ’ and the other accepted 
the challenge by saying. Similiter ego te. The magistrate thiln 
awarded the possession of the thing contested, until a decision 
was pronounced, to the party that appeared to have the best 
right to it, requiring him to furnish security that it would 
be forthcoming at the proper time. These sureties were 


'* If the thing was an immoveable, there appears to have been an old 
ceremony of the parties going to the land or other immoveable thing, and 
one expelling the other from it, and leading him before a magistrate {deduc- 
tio). See Aulus Gellixjs, NocU Att xx. 10 ; Ciceeo, Pro Murcena, c. 12. 
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a jndge was appointed to examine the facts; he informed the 
magistrate what his decision was, and the magisti'ate gave effect 
to this decision by using the force placed at his disposal. When 
the right to be tried was a personal one, there was of course 
nothing that could be claimed by vindwatio, and the action began 
at once with the wager. 

95. The details of the actio sacramenti furnish so lively a 
picture of the actual working of earlv Roman law, , . 

. O V 3 Actzp 2^67' J7l- 

that it is worth while to set them fully before us ; dieis jwsula- 
but the other actions of law may be passed over with 
a much more cursory notice ; * indeed, our knowledge of them is 
very deficient, as the portion of the manuscript of Gains which 
contained a sketch §f the proceedings is imperfect. Perhaps the 
action called judicis postulatio was employed in complicated cases, 
e.g. where the rights of several persons to a common object had 
to be settled, as in the settlement of boundaries (see sec. 103) ; 
the machinery of the actio sacramenti being obviously but very 
ill adapted for enforcing rights of this kind. We know little 
more than that the magistrate was asked to aUow the appointment 
of a judge, or arbiter, to decide the matter in question ; and that 
the form of action was probably adopted, not whe^e some certain 
thing was asked for as the fulfilment of the engagement, but 
where a greater uncertainty in the circumstances of the case 
allowed a greater latitude of opinion, and where an appearance of 
good or bad faith would naturally colour the whole cause.f In 
the year a.u.c. 510 (as it is conjectured) the l^ Silia.-m^ a 

new form of action where the obligation was for the ^ , 
giving a definite sum of money, and a hx Gal^iirnia 
(a.u.c. 520) extended the scope of the action to all obligations for 
any certain definite thing. $ This action was called condictid, 

because the plaintiff gave notice (condicere) to the defendant 
that he must appear before the magistrate, at an interval of thirty 
days, to receive a judge. Probably its institution completed the 
withdrawal of the enforcement of obligations from the scope of the 
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t Frmclcmim a majorihus accefimus morem rogcmM judicial si eum 
teneremus, quce salva fide facere posset. — CicnEO, De Off. iii. 10. 
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aotio sacramenti, Tlie .juclicis postulatio may have left to the 
sphere of the actio sacramenti the demand for things certi^ and 
then the condictio took that also away. 

96. There were two other actions of law, that per mcmm 

, imectionem, and that per piqnoris capionem,^ These 

Actio ^er ^ 

mams ingec- were, however, not really actions so much ^^metjipds. 
tionem. qf obtaining execution. If it was a right over a thing 
that was claimed, then, if the sentence was in favour of the claim- 
ant, the magistrate at once put the claimant in possession of the 
thing, having recourse to force, ma7vus militcuris^ if necessary. 
But when a right against a person had to be enforced, there was 
nothing which could be thus handed over ; the remedy was against 
the person, the liberty of the defeated adversary, and the action 
per manus injectionem was the means by which the successful 
litigant exerted his power. He laid hands on him, mmvus iiijecit^ 
and brought him before a magistrate, stating that he had been 
cast in the previous suit ; if this was denied, a judex was appointed, 
and inquiry made whether judgment had really been given against 
him as alleged. If this was found to be the case, he was adjii-- 
dicatus to the claimant, who kept him prisoner, and then being 
brought, after sixty days, before the magistrate, was addictus, or 
assigned over, and became the slave of his creditor. 

To the principle that the person, and not the property, of the 
debtor was bound, an exception was made when the debt was due 
to a soldier for military service, to the fund for sacrifices, or the 
public treasury.| The creditor, in such cases, might seize on any- 
Actio^er filing belonging to the debtor, and take it as a pledge 

pigTwris for the payment of a debt. Thispi^^iom capio -wm 

only spoken oi as an acho because it was conducted 
with certain solemnities, and accompanied by the repetition of a 
peculiar form of words. 

The following are some of the marked features of actions ofjlaw, 
in respect of which great differences were gradually introduced 
under the later systems. (1) The procedure in the actions of 
law was one open only to Eoman citizens. (2) The parties were 
almost always obliged to appear personally, but an assertor lib&r- 
tatis could appear to claim the freedom of a person wrongly treated 
as a slave. (3) So rigid was the necessity of adherence to the 
prescribed forms, as Gains informs us (iv. 11), that if, in an action 


* Gaixjs, iv. 21-25. 

t Gaius, iv. 26-29. (See also ante, sec. 8.) 
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for damage to a vineyard, tlie plaintiff used the word vites instead 
of the general word arbores^ employed in the law of the Twelve- 
Tables, he lost his action. (4) If the action was once brought, it 
was exhausted, or if it failed, even on the most technical ground, 
the plaintiff had no further remedy. (5) The sentence was ordi- 
nai'ily to give the thing demanded, not a pecuniary equivalent. 

97. The legis aotioiies were necessarily replaced by other forms 
of actions more convenient as Eome advanced in civilisation. 
They were in a great measure suppressed by the lex JShutia 

/about A.u.C, 573), and afterwards, in the time of • . 

^ Supjjo^essimi of 

Augustus, by the leges Julice. They were, however, the actwm of 
long retained in cases where the centmnmri were the 
proper judiees^ that is, in questions of status^ Quiritian ownership, 
and disputed succession, the pnetor presiding personally over the 
deliberations of the ceniumviri^ and not instructing them by a 
formula ; and a ficj^itious process, termed in jure cessio^ which was • 
nothing else than an undefended action at law, in which a disputant | 
gave up (cessit) before the magistoate (m jiive) the thing in dis- | 
pute, was retained as a ready means of many legal changes, such 
as manumission or adoption, long after the actions of law had 
fallen into disuse. Before the actions of law were suppressed, the 
pxetor ]^)eregnm(s had for years been administering justice 
through forms of action devised by him where peregrim were 
concerned. • - 

98. The changes wrought by intercourse with foreign nations, 

the new duties of extended dominion, and the stimulus ^ . 7 

^ ^ (Second ejjock ; 

given to the national mind by the long internal the system of 
struggles which had now subsided, produced by degrees 
a general change in the mode in which justice was administered. 
A new system succeeded the old legis actiones ; the 
magistrate was more strongly marked off from the t7ie second 
judex, and it was the directions which the former gave 
the latter that constituted tj ie im portant feature of the new system 
of procedure. At home the pr^tors, of whom there were eighteen 
in the days of Pomponius,* and one or two other magistrates ; and 
in the provinces the prcesides or prsefects, who held conventus or 
assizes in the principal towns at stated intervals, sat as magistrates. 
At Eome the long struggle between the senate and the equites for 
the exclusive right to furnish the judges ended, as has been already 


* 



D. i. 2. 2. 34. 


d2 



I^fTROBUCTIOK. 


Ixvii 


for damage to a vineyard, tlie plaintiff used the word vites instead 
of the general word arbores^ employed in the law of the Twelve- 
Tables, he lost his action. (4) If the action was once brought, it 
was exhausted, or if it failed, even on the most technical ground, 
the plaintiff had no further remedy. (5) The sentence was ordi- 
nai'ily to give the thing demanded, not a pecuniary equivalent. 

97. The legis ac>tio7ies were necessarily replaced by other forms 
of actions more convenient as Eome advanced in civilisation. 
They were in a great measure suppressed by the lex 
/about A.u.C, 573), and afterwards, in the time of c. 

^ ^ , mtpjyressim of 

Augustus, by the leges JuUce. They were, however, the actwm of 

long retained in cases where the centummri were the 

proper judiees^ that is, in questions of status^ Quiritian ownership, 

and disputed succession, the prcetor presiding personally over the 

deliberations of the eenkimviri^ and not instructing them by a 

formula ; and a ficj^itious process, termed in jure cessio^ which was 

nothing else than an undefended action at law, in which a disputant 

gave up (cessit) before the magistrate (in jiive) the thing in dis- j 

pute, was retained as a ready means of many legal changes, such 

as manumission or adoption, long after the actions of law had 

fallen into disuse. Before the actions of law were suppressed, the 

2orceto7‘ peregrinus had for years been administering justice 

through forms of action devised by him where ■peregrini were 

concerned. * - 

98. The changes wrought by intercourse with foreign nations, 

the new duties of extended dominion, and the stimulus . 

given to the national mind by the long internal the system of 
struggles which had now subsided, produced by degrees 

a general change in the mode in which justice was administered. 
A new system succeeded the old legis acUones ; the 
magistrate was more strongly marked off from the the secoTid 
judex, and it was the directions which the former gave 
the latter that constituted tj ie im portant feature of the new system 
of procedure. At home the pra3tors3 of whom there were eighteen 
in the days of Pomponius,* and one or two other magistrates ; and 
in the provinces the prcesides or prsefects, who held conventus or 
assizes in the principal towns at stated intervals, sat as magistrates. 
At Eome the long struggle between the senate and the eguites for 
the exclusive right to furnish the judges ended, as has been already 



Ixviii 


INTEODUCTION. 


said (sec. 12), in the judges ceasing to be taken entirely either 
from the senate or the equites ; and two, at least, out of the five 
decuries of judges appearing in the album were taken from a com> 
paratively humble class. The recuqqeratores and centumviri still 
continued to act in the cases which properly fell within their 
province. 

99. The directions which the magistrate sent to the judge 

^ ^ were always conveyed in a formal shape, and the word 

formidce was used to express the different forms in 
which directions were given. These formiilce were preserved and 
collected, and it became the great object of the contending par- 
ties that the right forwAiJa should be used in their case, the judge 
not being allowed to depart from the instructions he received. As 
there was no legal form to bind the magistrate, he could easily 
vary the formula so as to render substantial justice, and had thus 
a ready means of availing himself of any equitable doctrine, which 
a more refined jurisprudence or his own sense of what was right 
suggested to him. These formiilce ^ so flexible in their general 
character, yet couched in terms always precise and simple, furnish 
one of the many admirable instances of the power of the Romans 
•to express correctly the subtlest legal ideas; and it was by this 
. machinery that the praetors principally introduced their great 
legal changes. But it may be observed that, although the old 
actions of law became obsolete, traces of thehi are to be found in 
the praetorian system. Thus, in certain actions the parties entered 
into a wager, sponsio pcenalis^ evidently a relic of the old aGtio 
sacramenti^ by which each stipulated with the other for a sum of ' 
money to be paid as a penalty by the loser in the action to the 
successful party. 

100. To show what these formulae were, it will perhaps be 

JCxamjyle of best to give at length one of those we find in Gains, 
a formula. to explain its different parts. One which 

we may collect from different sections of the Fourth Book runs 
thus : — 

Judex esto : Quod Aulus Ageriiis 'Numerio Negidio Jiominem 
vendidit ; si paret Numerium Negidium Aulo Agerio sestertium 
X. millia dare oportere^ judex Numerium Negidium Aulo Agerio- 
sestertium X. millia condemna ; si non paret^ absolve* 

Judex esto is merely the order for the appointment of the 
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judge; and is not, strictly speaking, a part of tke formula. Prom 
‘ quod ' to ‘ vendidit ’ is wliat is called the deraonstratio ; from 
‘ si jparet ’ to ‘ dare oportere ’ is the intentio ; and from ^ judex ’ 
to the end is the condemnation The formula ordinarily consisted 
of these three parts — the demonstration the intention and the 

dermiation 

101. The demonstratio is the statement of the fact or facts | 


BemonstTotw. 


which the plaintiff alleges as the ground of his case.* 

Aulus Agerius, the plaintiff, says that he has sold a 
slave to Numerius Negidius, The demonstratio varied, of course, 
with each particular case. 

102. The intentio was the really important part of the/orm^da.t 
It was a precise statement of the demand which the 

plaintiff made against (tejidebat in) his adversary.! 

It was necessary chat it should exactly meet the law which would 
govern the facts alleged by the plaintiff, if true. Whether Aulus 
Agerius has sold this slave to iSTumerius Negidius at the price he 
alleges, and whether the debt is still owing, this is what the judex 
has to determine; if the judge thinks he has (si qKtret), then the 
judge is instructed to pronounce his judgment against him ; if he 
thinks he has not (si non par etf he is to be absolved. 

103. The condemnatio is the direction to condemn or absolve 
according to the true circum^ances of the case.J The 
judex was only a private citizen, and, unless specially 
authorised by a magistrate, could have no power to pronounce a 
judicial sentence. It is to be observed that the condemnatio was, 
under the formulary system, always pec miarx; the judge was 
always directed to condemn to a payment of money, never to do 
or give a particular thing. In three particular actions, however, 
and perhaps in more, the judge was directed to ‘ adjudicate ’ a 
thing, in the sense of dividing it out among several litigants. 
These three actions were those bmught to divide a family inherit- 
ance, to divide property held in common, and to settle boundaries. 
Jn these actions there was a part of the formula running thus: 
quantum adjudicari oportetj judex Titio adjudicato. This was 
called the adjudicatio ; so that in these actions the parts of the 
formula might be four — demonstration intention adjudication and 
condemnatio.^ Of course when a thing, and not a sum of money, 


Condemnatio. 
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was claimed, it was not possible for tlie magistrate always to fix a 
precise sum in wMcb. the defendant was to be condemned. Some- 
times, therefore, the condemnaUo merely fixed a maximum smuy 
and ran dimtaxat X. millia eondemna. Sometimes the direction 
was still more indefinite, and the sum was left to the discretion 
of the judge. Quanti ea res erit, tantam peGiiniam^ <£c,, eon-- 
demna. Sometimes, too, as when the action was real, i.e. brought 
to claim a thing, the actio was arhitraria^ and the words nisi 
restituat were inserted in the GondemnaUo. The defendant was 
ordered to give up the thing, and then was condemned to pay the 
money if he did not restore the thing, in accordance with the 
order (a/rbitrium) of the judge, or if the thing was in his posses- 
sion, he was forced to give it up. 

104. The intentio sometimes stood quite alone, as ih what was 
PrcejndieiaUs called a imejiulioialis formida ; * when the object of 
ftrnmila. action was merely to establish ti point which it was 

necessary to have settled with a view to a future action. The 
decision of such a preliminary point was called a lymjiidicmm. 
Of course the intentio took any form that best suited the case ; 
and accordingly it was the intentiones that were so carefully pre- 
served as precedents, and so keenly debated by the contending 
parties. Sometimes the grounds of the defence made part of the 
intentio. The defendant might admit the plaintiff s statement,, 
but say that thete were special circumstances to take this particular 
case out of the general rule of law under which it would* naturally 
fall. He might own, for instance, that he had bought a slave at the 
price alleged, but say that he had been induced to do 
so by fraud. This plea was called an e^eptio (i.e. a 
taking out), and was made to form part of the intentio^ some such 
words as thfese being added : si in ea re nihil dolo malo AuU 
Agerii factum sit necfiie fiat. The plaintiff, again, 
might have something to urge as an exception in reply 
to this plea : his answer was called repLicaMo ; if the defendant 
had a further answer, it was called a duplication the plaintiflTs 
further reply a triplication and so on. There was also sometimes 
an accessory part of the formula called the placed, as 

its name denotes, at the beginning of the whole for^mda for the. 
purpose of limiting the inquiry. As employed by the defendant, 
it answered the purpose of the exception and belongs, probably, tO' 
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decision of such a j)reliminary point was called a lyrcejudioium. 
Of course the intentio took any form that best suited the case ; 
and accordingly it was the intentiones that were so carefully pre- 
served as precedents, and so keenly debated by the contending 
parties. Sometimes the grounds of the defence made part of the 
intentio. The defendant might admit the plaintiff^ s statement,, 
but say that thete were special circumstances to take this particular 
case out of the general rule of law under which it would* naturally 
fall. He might own, for instance, that he had bought a slave at the 
price alleged, but say that he had been induced to do 
so by fraud. This plea was called an e;^ce~ptio (i.e. a 
taking out), and was made to form part of the intentio^ some such 
words as thfese being added : si m ea re nihil dolo mculo Auli 
Agerii factum sit necfiie fiat. The plaintiff, again, 
might have something to urge as an exception in reply 
to this plea : his answer was called repLicaMo ; if the defendant 
had a further answer, it was called a duplication the plaintiflTs 
further reply a triplication and so on. There was also sometimes 
an accessory part of the formula called the p2icescripii0n placed, as 
its name denotes, at the beginning of the whole fomnula for the 
purpose of limiting the inquiry. As em]ployed by the defendant, 
it answered the purpose of the exception and belongs, probably, tO' 

order that some of the parties should, ia receiving their share, make a money 
payment to others, and for this there would he a co7idemnatio. 

* Gaitjs, iv. 44, 133. 
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a time before tbe exceptio bad its regular place in tbe formtila. 
A well-known example of its use is that bv which the defendant 
stopped an action for the possession of provincial lands, loj raising 
the question whether he had not been in possession for a pafliciilar 
period, which is the origin of the familiar term ^prescription.’ 
(See sec. 72.) But the plaintiff also might, in the early days of 
the formulary system, have occasion to resort to^a prcescriptio. 
He might, for instance, wish that, in enforcing a security on which 
payments were due from time to time, the action brought to try 
whether this security was valid should only affect his claim to 
payments already due, so that if he failed he might have a further 
action for future payments. In such a case some such words as 
ea res acjatur ciipis rei dies fidt (let the inquiry only be made as 
to the sum for the payment of which the time has arrived) were 
prefixed to the formula. Gradually, however, the prcescriptio 
fell into disuser, and the intentio and exceptio were so constructed 
as to serve every purpose for which it had been employed. 

105. In the Roman system of civil process the time when a 
contested right was to be considered as really made zitis contes- 
the subject of litigation, was very carefully marked. 

It was very necessary that this should be clearly ascertained. 
The claimant in whose favour the ultimate decision was given 
was entitled to all that accrued to the thing claimed from 
this moment; and when once a point had been submitted to 
litigation, it could not be again litigated, both parties surrender- 
ing all their interest into the hands of the court, which assigned 
to the successful claimant such a fresh interest in the thing 
claimed as might appear to be due to him. This time was 
marked by each party, at the end of the proceedings before the 
magistrate, calling bystanders to witness that they- submitted the 
matter to the decision of the judge.* This was called the litis 
contestation as has been said (see sec. 93). In process of time the 
ceremony might be omitted, or at any rate become a mere form, 
but the conclusion of the proceedings before the magistrate (in 
juref i.e., in the formulary system, the time when the prsetor 
delivered the formiila, still formed the crisis at which the claims 
of the different parties were considered to be finally submitted 
to the decision of the law. Up to the litis contestation the pro- 
ceedings in an action under the formulary system were as follows. 
The plaintiff applied to the praetor for a summons to make the 
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a time before tbe exceptio bad its regular place in tbe formula. 
A well-known example of its use is that by which the defendant 
stopped an action for the possession of provincial lands, by raising 
the question whether he had not been in possession for a patliciilar 
period, which is the origin of the familiar term ^prescription.’ 
(See sec. 72.) But the plaintiff also might, in the early days of 
the formulary system, have occasion to resort to, a prcescriptio. 
He might, for instance, wish that, in enforcing a security on which 
payments were due from time to time, the action brought to try 
whether this security was valid should only affect his claim to 
payments already due, so that if he failed he might have a further 
action for future payments. In such a case some such words as 
ea res agatur cujus rei dies fiiit (let the inquiry only be made as 
to the sum for the payment of which the time has arrived) were 
prefixed to the formula. Gradually, however, the prcescriptio 
fell into disuser, and the intentio and excepUo were so constructed 
as to serve every purpose for which it had been employed. 

105. In the Roman system of civil process the time when a 
contested right was to be considered as really made zitis contest 
the subject of litigation, was very carefully marked. 

It was very necessary that this should be clearly ascertained. 
The claimant in whose favour the ultimate decision was given 
was entitled to all that accrued to the thing claimed from 
this moment; and when once a point had been submitted to 
litigation, it could not be again litigated, both parties surrender- 
ing all their interest into the hands of the court, which assigned 
to the successful claimant such a fresh interest in the thing 
claimed as might appear to be due to him. This time was 
marked by each party, at the end of the proceedings before the 
magistrate, calling bystanders to witness that they- submitted the 
matter to the decision of the judge.* This was called the 
oontestatioj as has been said (see sec. 93). In process of time the 
ceremony might be omitted, or at any rate become a mere form, 
but the conclusion of the proceedings before the magistrate {in 
jiiref i.e., in the formulary system, the time when the prsetor 
delivered the formula^ still formed the crisis at which the claims 
of the different parties were considered to be finally submitted 
to the decision of the law. Up to the litis contestatioj the pro- 
ceedings in an action under the formulary system were as follows. 
The plaintiff applied to the i^rsetor for a summons to make the 
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defendant appear {in jus vocatio). If tlie defendant on appearing 
would not come to any compromise (transadid)^ the plaintiff 
announced that he would go on with legal proceedings. This was 
termed edere adionem. He had to announce the kind of action 
to which he proposed to resort. He then called on the defendant 
to give bail (i-adari) that he would appear in court. The plaintifi* 
on the day fixed submitted the formula as he thought it ought to 
be drawn up; the defendant proposed the exceptions- on which he 
relied, and the prsetor settled it. The plaintiff then asked for a 
judge (postidatio juclicis)^ and when the prgetor gave the judge 
r the litis contestatio took place, and the proceedings m jure were 
finished.* 

106. Adio meant, under the system of the actions of law, 

Meaning of ^ particular form of procedure ; under that of the 

the word ac- formulce. it meant the right granted to a plaintiff by 
tian under d, . _ , ^ _ , . , ^ 

the system of ;the magistrate to seek what was di^e to him before a 

formiilre, judge. Sometimes, however, the formula by which 
the judge was to determine the right, and sometimes the judicmrn^ 
the proceedings by which the judge determined the right, were 
spoken of as if formula^ judidum^ and adio were synonymous 
terms. Of the divisions under which the formulary actions may 
be grouped, the following were the most important. 1. The 
Divisions of first division turns on the difference in the nature of 
aetians. thing claimed, and, according to this division, 

actions were m rem and in jpersonam. If the object of the pro- 
ceedings was to enforce a right to a thing, then the formula ran 
si D<^ret hominem Auli Agerii esse; if to enforce an obligation, 
then the formula ran si paret Numerium Negidium Aulo Agerio 
dare^ faeere^ p'cestare ojportere; and it was according to this 
difference in the inUntio that actions were said to be m rem or in 
fersonam, Vindicatio came to be used as a generic term for 
actions in rem^ and condidio for actions in ^personam, 2. Another 
division of actions refers to the modes in which the prgetor 
extended or modified the law by the shape he gave to the far- 
mula. In shaping actions, the praetor introduced changes of two 
kinds : First, he gave actions for the enforcement of actions 
outside the old civil law, and this he principally effected by 
giving an adio in facUim concepta^ in which the demonstratio and 
intentio were blended, and the praetor directed that, if a given 
state of facts was found to be true, the defendant was to be con- 
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defendant appear {in jus vocatid). If tlie defendant on appearing 
would not come to any compromise {transactid)^ the plaintiff 
announced that he would go on with legal proceedings. This was 
termed edera aoiionem. He had to announce the kind of action 
to which he proposed to resort. He then called on the defendant 
to give bail (vadari) that he would appear in court. The plaintifi* 
on the day fixed submitted the formula as he thought it ought to 
be drawn up; the defendant proposed the exceptions- on which he 
relied, and the praetor settled it. The plaintiff then asked for a 
judge (postidatio judicis)^ and when the pr^tor gave the judge 
the litis contestatio took place, and the proceedings in jure were 
finished.* 

106. Actio meant, under the system of the actions of law. 
Meaning of ^ particular form of procedure ; under that of the 
the woT^ ac- formulca^ it meant the right granted to a plaintiff by 
the ^Rtem of ^the magistrate to seek what was di^e to him before a 
foriniiUe, judge. Sometimes, however, the formula by which 
the jndge was to determine the right, and sometimes the judicmm^ 
the proceedings by which the judge determined the right, were 
spoken of as if formula^ judicium^ and actio were synonymous 
terms. Of the divisions under which the formulary actions may 
be grouped, the following were the most important. 1, The 
Mmsiom of first division turns on the difference in the nature of 
aotims. thing claimed, and, according to this division, 

actions were in rem and in personam. If the object of the pro- 
ceedings was to enforce a right to a thing, then the formula ran 
si paret hominem Auli A^erii assa\ if to enforce an obligation, 
then the formula ran si paret Numerium Negidmm Aulo Agerio 
dare^ faeei'e^ p'castare oportere; and it was according to this 
difference in the intsntio that actions were said to be in rem or in 
personam, Vindicatio came to be used as a generic term for 
actions in rem, and condictio for actions in personam, 2. Another 
division of actions refers to the modes in which the prsetor 
extended or modified the law by the shape he gave to the far- 
mula. In shaping actions, the praetor introduced changes of two 
kinds : First, he gave actions for the enforcement of actions 
outside the old civil law, and this he principally effected by 
giving an actio in factum concepta, in which the demonstratio and 
intentio were blended, and the praetor directed that, if a given 
state of facts was found to be true, the defendant was to be con- 
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^emned, the action being thus contrasted with one in jits con- 
ce 2 :>tcL^ i.e. given to try an issue by the rules of law. Secondly, 
the praetor extended existing actions (actiones directce) by giving 
actions {actiones utiles) to suit cases and persons outside the 
limits of the direct actions ; and this he did either by means 
of actions in factum^ which could be used for these purposes 
equally well as to give new remedies, or by giving a fictitious 
action, i.e. an action in which the plaintiff was allowed to feign 
that he was within the scope of the unextended action. When 
there was a contract not falling under the old heads, but executed 
on one side, the praetor enforced it by an action in factum ]prce- 
scTi])tis verbis^ an action to meet the case with the circumstances 
set forth at the beginning ; but such an action, as it was to try 
an issue according to known rules of law, was in jus conce^ita. 
3. A further division depended on the varying amount of latitude 
given to the judge. The actions depending on the old civil 
law were stricti juris, and the judge had merely to decide the 
question submitted to him, without taking into account considera- 
tions of equity. Other actions were bonce jideiyi.e, the judges were 
allowed to take such considerations into account. In real actions, 
and in some few special actions, the judge had always a particular 
kind of latitude given him, as the action was arbitr curia (see sec. 
103), i.e. he could order the thing claimed to be given up, and, if 
it was not, could condemn the defendant in as much as he thought 
equitable ; and if the thing was in the possession of the defendant 
he was made to give it up. Among personal actions which were 
arbitr aricB was one termed ad exhihenclmn, which wsls used in 
order to make a person in possession of a thing produce it, so that 
its existence in his hands and the state in which it was might be 
ascertained, or pay damages for not so producing it. 

107. In connection with actions under the system of formadwy 
we have to notice the interdicts of the praetor.* An ^ ^ ^ 

interdict was an order issued by the praetor, and was | 

in fact an edict addressed to some person or persons with reference! 
to a' particular thing. Vim fieri veto, exhibeas, restitiias, ^ I for- 
bid you to have recourse to violence; you are to produce, you 
are to restore; ’ such were the forms in which these commands 
were couched. Interdicts were granted where some danger v/as 
apprehended, or some injury was being done to something to which 
a public character attached, as, for instance, if a road was stopped 
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law were stricfi juris, and the judge had merely to decide the 
question submitted to him, without taking into account considera- 
tions of equity. Other actions were honce fideiyi.e. the judges were 
allowed to take such considerations into account. In real actions, 
and in some few special actions, the judge had always a particular 
kind of latitude given him, as the action was m'hitr curia (see sec. 
103), i.e. he could order the thing claimed to be given up, and, if 
it was not, could condemn the defendant in as much as he thought 
equitable ; and if the thing was in the possession of the defendant 
he was made to give it up. Among personal actions which were 
arbitraince was one termed ad exliihe^iclmn, which vras used in 
order to make a person in possession of a thing produce it, so that 
its existence in his hands and the state in which it was might be 
ascertained, or pay damages for not so producing it. 

107. In connection with actions under the system of foQimdwy 
we have to notice the interdicts of the iDraetor.* An ^ ^ ^ 

interdict was an order issued by the praetor, and was | 

in fact an edict addressed to some person or persons with reference! 
to a' particular thing. Vmi jieri veto, exhiheas, restiiuas, ^ I for- 
bid you to have recourse to violence; you are to produce, you 
are to restore ; ’ such were the forms in which these commands 
were couched. Interdicts were granted where some danger v/as 
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a public character attached, as, for instance, if a road was stopped 
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up ; but tkey were also granted to protect private interests, and 
especially to protect or regulate possession. If tbe person to 
wbom tbe interdict was addressed acquiesced and obeyed tbe 
praetor’s injunction, nothing remained to be done; but if be 
refused to obey, the magistrate then referred to tbe decision of a 
judge, whether the terms of the interdict ought to be complied 
with. Tor instance, an interdict ordering a thing to be restored 
might have been issued ; but the person to whom it was directed 
might deny that b}^ law he was bound to restore the thing. On 
his stating this to the magistrate, the magistrate would give an 
Action to try the question, shaping the terms of the interdict into 
the intentio of the formula, si 'pavet A, A, rem restituere opor- 
tere, &c. And it is thus that interdicts are connected with actions, 
as their validity depended on no action being brought to contest 
them, or the result of an action being to support them. Gradually 
the action superseded the interdict which was ijio longer used as a 
preliminary step, and, by the time of J ustinian, the interdict had 
become obsolete. 

108. There were under the system of formxdce certain cases 
&tmordina- which the magistrate decided without sending to a 
riajudieia. judge. In these cases the* magistrate was said extra 
orclinem cognoscere^ and the proceedings were termed extra 
ordinem oogniiiones^ pulicia^ or aotiones. Among the cases in 
which the magistrate proceeded in a summary way, were restitU’^ 
Hones in integrum (that is, certain cases in which he restored a 
person suffering from something from which he ought not by law 
to suffer, to the same position as he had occupied before the injury 
was sustained), and cases relating to fideicommissa. But he was 
called upon most frequently to proceed in this way in order to give 

execution to the sentence of a judge. The proper 

Jtij3B6Gl.u/l07lm 

remedy of the creditors was still against the person of 
the debtor until a lex Jidia^ probably of the time of Augustus,* 
permitted a debtor to avoid arrest by giving up all his goods 
{cessio 'bonorum). If, however, the debtor could not be found, 
then the praetor protected the creditors by what was termed a 
venditio ionornm or compulsory sale. The creditors were placed 
in full possession of all that the debtor had belonging to him ; 
his persona was, in fact, transferred to them. This was termed 
the missio in bononim possessionem. After a certain delay, the 
creditors sold their interest in the debtor’s property to the person 
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might have been issued ; but the person to whom it was directed 
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Action to try the question, shaping the terms of the interdict into 
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tere, &c. And it is thus that interdicts are connected with actions, 
as their validity depended on no action being brought to contest 
them, or the result of an action being to support them. Gradually 
the action superseded the interdict which was ijio longer used as a 
preliminary step, and, by the time of J ustinian, the interdict had 
become obsolete. 

108. There were under the system of formnlce certain cases 
Mxtmordina- which the magistrate decided without sending to a 
riajxcdicia, judge. In these cases the* magistrate was said &xiro> 
onlinem corjnoscere^ and the proceedings were termed extra 
ordinem cognUiones^ jiidicia, or aetiones. Among the cases in 
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person suffering from something from which he ought not by law 
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execution to the sentence of a judge. The proper 
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wlio would offer to pay tlie largest proportion of tlie sums tliey 
claimed. He became the purchaser, and this emiitio honorum 
transferred to him the jperso7ia^ or legal existence, of the debtor, 
who thereby suffered a capitis clemmatio^ and became, in the 
language of the law, ^infamous.’ It was in the exercise of his 
‘ extraordinary' jurisdiction that the magistrate gave this mode of 
execution. 

In the times of the Eepublic there was no fixed tribunal of 
appeal, but the authority of one magistrate might be 
sus^^ended by the veto of another magistrate. Under 
the Empire the emperor acted as a supreme judge whenever he 
chose to interfere ; but Hadrian ordered that appeals might be 
brought to the Senate, and that the decision of the Senate should 
be final. 

109. In the third period of the Eoman system of civil process, 
the period of eMraordmaria juclicia, his summary Third period 
jurisdiction was the only jurisdiction the magistrate 
exercised. There was no longer any distinction between process. 

JUS and judwium; the magistrate and the judge ^inariapidi- 
were the same person, so that in the language of the 
Institutes judex means a magistrate deciding a cause. By a 
constitution published a.d. 294, Diocletian directed all magistrates 
in the provinces to decide causes themselves. The -practice was, in 
course of time, extended throughout the whole of the empire ; and 
in the days of Justinian it was possible to speak of the ordmarici 
judicia as quite obsolete.* 

110. In the days of the later emperors, the provinces were 
classed together into prefectures. Over each province 

was a p7xesesy who had a vicarius, or vice-president, 
under him, and who, either himself or by his vicariiiSj tried all 
cases above a certain amount, fixed by J ustinian at 300 solidi ; 
cases below that amount were tried by inferior judges, called 
jiidiees pedanei, or by the defeyisores of provincial towns. The 
great cities, such as Constantinople and Alexandria, were under a 
separate jurisdiction. The praetorian prgefect was the head judge 
of appeal. 

111. Under the system of exi^raordina^ia judicia, an action 
was begun by the plaintiff announcing to a magistrate Mode of pro- 
that he wished to bring an action, and furnishing a 

short statement of his case. No written statement was necessary,. 
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but one was often madej and tlien this statement^ called the Uhelliis 
coQVventio 7 iis^ was sent by a bailiff of the court (viator^ executor) 
to the defendant. The parties or their procurators appeared before 
the magistrate, and the magistrate decided the case. Exceptio 
was still used as the term to express the plea of the defendant, 
which he often, but not necessarily, reduced to writing. There 
was no marked stage in the proceedings, like the conclusion of the 
proceedings in j-u/re under the formulary system, to show when 
the action had really begun. But the beginning of the action, to 
describe which the term litis contestatio was still used, was said 
^ to take place when the magistrate had heard the plaintiff open his 
case, at the time when, all preliminaries having been gone through, 
the real hearing began. The condemnation was no longer merely 
a pecuniary one, and the judge gave sentence for the thing asked for, 
and not for its equivalent. Constantine had abolished imprison- 
ment for debt unless the debtor could pay, buh would not. But 
already, before the system of extra or dmaria juclicia began, in the 
time of Antoninus Pius, the simple ]process of levying executions 
on so much of the debtors property as was requisite had been 
introduced. 

So many of the rules of Roman law relating to evidence 

^ . , which are known to us, date from the period in which 

J^ndenoe. , , , . . 

the extraordmaria jiidicia prevailed, that it may be 

convenient to give here a brief statement of what the chief of these 
rules were. Written evidence was not, as a rule, necessary, but when 
existing was alone admissible, unless the writing was lost. Two wit- 
nesses were necessary to prove a fact, and among those who could be 
witnesses great consideration was j)aid to the relative character and 
position of witnesses. But many persons could not be witnesses, 
such as persons below the age of puberty, criminals, women guilty 
of adultery, and, under Justinian, Pagans, and some heretics. Slaves 
could only be admitted to complete other testimony. The parties 
to the suit and their near relations were excluded. The burden of 
proof rested, as a rule, on him who would fail if no evidence was 
given, and therefore on him who affirms, not on him who denies. 
Legal presumptions (prcesiLmptio7ies juris) were recognised, such 
as that a formal transaction like emancipation has been properly 
carried through. Witnesses were made to appear by summons 
from the judge, and were put on their oath. The torture of 
slaves, even in civil cases, if they were supposed to be keeping back 
material evidence, was a very ancient practice, and appears to have 
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been recognised in th.© time of Justinian. Each of the parties was 

put on his oath that he was not bringing or defending ^ , 

1 T T 1 Oaths. 

the action except on grounds that he belieyed to be 
good, and in the last resort either party could, as it were, com- 
promise the action by challenging the other to swear to the true- 
state of the facts, and was then bound by what was so deposed. 
Justinian also enacted that the costs, according to a fixed scale, 
should be determined by the oath of the successful litigant ; and 
the advocates of the parties had to take a preliminary oath that 
they would not pervert justice.^ 

112. Although the subject of crimes and criminal procedure- 

does not fall properly within the scope of the Insti- ^ 

. T T Grimes. 

tutes, which is a treatise on Private Law, yet as the 

subject is slightly noticed at the end of the Institutes, and is con- 
nected with the general history of Eoman law, it may be 
convenient to giye some slight account of it here. Criminal 
jurisdiction was under the kings an attribute of the king himself, 
but there was an appeal in capital cases to the comitia curiata. 
After the establishment of the republic the comitia centuriata alone- 
could judge capital cases. The comitia tribiita exercised a criminal 
jurisdiction (but without the power of inflicting death) for political 
offences, such as those committed by a magistrate during his year 
of office. Before both these comitia the accusation had to be made 
by the presiding magistrate. The senate also exercised a special 
power of judging offenders in times of public danger, and some- 
times under such circumstances inflicted death as punishment, but 
it did not properly belong to the senate to deal with capital cases, 
and the senate also exercised an ordinary jurisdiction and dealt 
with such crimes as it thought proper to notice. But all these 
authorities, the king, the comitia., and the senate, while they some- 
times discharged themselves the functions of the judge, were in 
the habit of delegating their powers to others charged to make an 
investigation {qiiwstio) of the crime. At first each delegatio was 
made to try one particular offence, and when the case had been 
tried the qiicestio was at an end. These qiucMioneSy the term being- 
transferred from the inquiry to the persons making it, were subse- 
quently appointed to try all offences of a particular kind that it 
might be necessary to inquire into, while the delegated persons held 
their authority. Lastly, the qucestiones began to be made jper'peitiCB^ 
the first of these being probably the qtmstio pecuniae repetundm 
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-establislied by tlie lex Oalpimiia (a.u.C. 605), and tbis cbange was 
accompanied by tlie introduction of sometbing like a body of 
criminal law. Wben a qucestio was made perpetua^ the crimes 
it was to try were in some degree defined, and tbe punishment pre- 
scribed ; whereas previously, tbe body exercising criminal jurisdic- 
tion or its delegates bad been bound by no rules of law as to tbe 
nature of tbe crime or its punishment, except that tbe comitia 
■centurictta could alone inflict death. Each qurestio consisted of a 
number of judges varying according to tbe regulations laid down 
in tbe law creating it ; sometimes of thirty-two, or of fifty, or of 
a hundred — tbe judges being api^ointed for a year and taken from 
tbe same list as that from which judges in civil suits were selected, 
so that tbe history of tbe contests between the senatorial and 
equestrian orders for tbe right of being judges already referred to 
(see sec. 12) applies to criminal and civil judges equally. Before 
tbe qiicestiones perpetuce any citizen might be an ^accuser. He had 
j to swear that his charge was not false, and be bad to prove tbe 
guilt of the accused — so that the system under which a criminal 
trial is regarded as a suit between parties was thus introduced into 
Eoman law. Private persons had from an early time of Roman 
law recovered penalties in a civil action for delicts committed to 
their injury, and so, too, tbe criminal proceeding took tbe'form of 
an action between the private person accusing and the accused. 
Tbe judges were under the guidance of a president (q^rceses^^ and 
each judge pronounced that he condemned, absolved, or that 
there was not proof either way, by dropping into an urn one of 
three tablets, bearing respectively the words condemno^ ahsolvo, non 
liquet. If the accused was condemned, he received tbe precise 
punishment provided by the law creating the qucestio perpetua. 
During tbe last century of the republic, and in the early days of 
tbe empire, a great number of laws, each handing over a special 
head of offence to a qucestio perpetua^ were passed, and thus some- 
thing like a system of criminal law and criminal procedure was 
established. Under the empire, as time went on, exactly what 
happened in civil suits happened in criminal proceedings. The 
magistrates had exercised a power of dealing with some offences 
in a summary manner {extra ordinem)^ and the sphere of their 
authority was gradually enlarged until it superseded the qucestiones 
perpetum altogether, as the formulary system of actions was super- 
seded by the extraordinary jurisdiction of the magistrate in civil 
suits. 
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earliest legislative bodies. 
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493 Becognition of tribunes of theplebs. 
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Jus JSlianum or tripertibimu 

The formulary system. 
Influence of G-reek philosophy. 
148 Qucestiouxs perpet'O^ 


Quintus Mucius Scasvola. 
Cains Aquilius Galla. 
Servius Sulpicius. 
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B.C. 

3r> Lex Scribonia. 

Leges LMee. 

Legal effect given to jidelcommissa 
and codicils. 

A.D. 

4 Lex Mila Sentia, 

8 Lex Furia Canmia. 

1 1 Lex Junia Yelleia. 

16 Sc. Lihonimnm. 

19 Jjex Juma JSforhmia. 

42 Sg. Largiamim. 

45 Lex Claudia. 

46 Sc, Macedonianum, 

Sc. Velleiamim. 

52 Sc, Cldudlanvum. 

60 Sc. Neronmimm, 

61 Lex Petrnnia. 

62 So. TreheUlammi. 

78 Sc. Pegasiamim. 

Boieficmm divlsioms (Rescript of 
Hadrian). 


158 Sc. TeTtulliiinum. 

Addietio ho^iorum Ubertatis causa 
(RescriiDt of Marcus Aurelius). 
178 Sc. OT})hitianum. 


291 Women allowed to adopt. 

839 B'ormal words no longer necessary 
for appointment of heirs. 


470 B’ormal words no longer necessary 
in stipulations. 

Lex Zenonmna {emphyteusis). 

Justinian 

1 / Cliange in law of adoption. 

Changes in laws of succession. 

Benejicium iTwentarii. 

1 Abolition of JLatini Jiiuiani and de- 
dititii. 

* Benejicmm ordinis. 

Changes in law of peculivm. 

^ Bonatie propter nubias. 

v" Repeal of lex Sentia, lex 

Furia Canima^ and sc. Claudi- 
anum. 


B.C. 

30 The Empiee. 

The Tespondendi conferred by 
Augustus (pit ex aucto7'itate 
ejm respo n dereyit ) . 

Trebatius. 

Antlstius Labeo. 

Ateius Capito. 


Proculus. 

Masurius Sabinus. 


A.D. 

117 Bdictum perpetuum. 

Hadrian’s rescript : guibus permis- 
sum estjiira condere (G-AI. i. 7)^ 
Celsus. 

Salvius Julianus. 

r 

Gains. 

Pomponius. 

Papinian. 

Paul. 

Ulpian. * 

Modestinus. 

212 Roman citizenship conferred upon 
the whole Empire. 

296 Bxtraofdmaria gudicia become the 
regular mode of trial. 

806 Codex Gregorl.a'ims. 

330 Seat of empire transferred to Con* 
stantinople. 

365 Codex Hermogenianus. 

426 Lex citationis. 

438 Codex Tlieodosianus. 

476 Fall of Western Empire. 

Justinian : — 

529 Codex rebus (not extant). 
Quinguaginta declsiones. 

533 The Digest. 

Tlie Institutes. 

534 Codex repeitAtce prcelectionis. 
535-664 The Novels. 
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INSTITUTIONUM JUSTINIANI 


PBOCEMITJM. 


IN NOMINE DOMINI NOSTRI 
JESU CHEISTI 

Imperator C^sar PtPavius Justi- 
NiANUS Alamannigus Gothicus 
Francicus Germanicus Anticus 
Alanicus Y and ALICES Africanus 

PIUS FELIX INOLYTUS VICTOR AC 

triumphator semper Augustus 

CUPIDJE LEGUM JUVENTUTI. 

Imperatoriam majestatem non 
solum armis decoratam, sed etiam 
legibus oportet esse armatam, ut 
utrumqiie tempus et bellorum et 
pacis recte possit gubernari et 
princeps Bomanus victor existat 
non solum in hostilibus prceliis, sed 
etiam per legitimes tramites calum- 
niantium iniquitates expeUens, et 
fiat tarn juris religiosissimus quam 
vietis hostibus triumphator. 

1. Quorum utramque viam cum 
summis vigiliis et summa provi- 
dentia adnuente Deo perfecimus. 
Et beUicos quidem sudores nostros 
barbaricas gentes sub juga nostra 
deductse cognoscunt et tarn Africa 
quam alise innumerosse provincise 
post tanta temporum spatia nostris 
victoriis a caelesti numine prsestitis 
iterum dicioni Bomanse nostroque 
additse imperio protestantur. Omnes 
vero popuK legibus jam 'a nobis 
promidgatis vel compositis regun- 
tur. 

2. Et cum sacratissimas constitu- 
tiones antea confusas in lucnlentam 
ereximus cbnsonantiam,tuncnostram 
extendimus curam et ad immensa 


IN THE NAME OF OUR LORD 
JESUS CHRIST. 

The Emperor C*esar Flavius Jus- 

TINIANUS, VANQUISHER OF THE At.A- 

MANi, Goths, Francs, Germans, 
Antes, Alani, Vandals, Africans, 
pious, happy, glorious, triumphant 
conqueror, ever August, to the 
YOUTH desirous OF STUDYING THE 
LAW, GREETING. 

The imperial majesty should be 
not only made glorious by arms, but 
also strengthened by laws, that, alike 
in time of peace and in time of war, 
the state may be well governed, and 
that the emperor may not only be 
victorious in the field of battle, but 
also may by every legal means repel 
the iniquities of men who abuse the 
laws, and may at once religiously 
uphold justice and triumph over his 
conquered enemies. 

1. By our incessant labours and 
great care, with the blessing of God, 
we have attained this double end. 
The barbarian nations reduced under 
our yoke know our efforts in war ; to 
which also Afinca and very many 
other provinces bear witness, which, 
after so long an interval, have been 
restored to the dominion of Borne and 
our empire, by our victories gained 
through the favour of heaven. All 
nations moreover are governed by 
laws which we have already either- 
promulgated or compiled. 

2. When we had arranged and 
brought into perfect harmony the 
hitherto confused mass of imperial 
constitutions, we then extended our 
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great care, with the blessing of God, 
we have attained this double end. 
The barbarian nations reduced under 
our yoke know our efforts in war ; to 
which also Afinca and very many 
other provinces bear witness, which, 
after so long an interval, have been 
restored to the dominion of Borne and 
our empire, by our victories gained 
through the favour of heaven. All 
nations moreover are governed by 
laws wbich we have aheady either- 
promulgated or compiled. 

2. When we had arranged and 
brought into perfect harmony the 
hitherto confused mass of imperial 
constitutions, we then extended our 
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prudentiss veteris volumina et opus care to the vast volumes of ancient 
desperatmn, quasi per medium pro- law ; and, sailing as it were across 
fundum euntes, c£elesti favore jam the mid ocean, have now completed, 
adimplevimus. through the favour of heaven, a work 

that once seemed beyond hope. 

3. Cumqiie hoc Deo propitio 3. When by the blessing of God 
peractiim est, Triboniano, viro ma- this task was accomplished, we sum- 
gnifico, magistro et ex quaestore saeri moned the most eminent Tribonian, 
palatii nostri, nec non Theophilo et master and ex-qu^stor of our palace, 
Dorotheo, viris illustribus, anteces- together with the illustrious Theo- 


soribus, quorum omnium soUertiam 
et legum scientiam et circa nostras 
jussiones fidem jam ex multis rermn 
argumentis accepimus, convocatis, 
specialiter mandavimus, lit nostra 
auctoritate nostrisque suasionibus 
componant institutiones : ut liceat 
vobis prima legum cunabula non 
ab antiquis fabulis discere, sed ab 
imperial! splendore appetere, et 
tarn aures q^uam animse vestrae nihil 
inutile niiinque perperam positum, 
sed quod in ipsis rerum optinet ar- 
gmnentis, accipiant et quod in priore 
tempore vix post triennium in- 
ferioribus contiagebat, ut tune con- 
atitutiones imperatorias legerent, 
hoc VOS a primordio ingrediamini, 
digni tanto honore tantaque reperti 
felicitate, ut et initimn vobis et 
finis legum eruditionis a voce prin- 
cipal! procedat. 


4. Igitur post libros quinquagiata 
digestorum seu pandectarum, in 
quos omne jus antiquum collatum 
est (quos per eundem virum excel- 
Bum Tribonianum nec non ceteros 
viros niustres et facundissimos con- 
fecimus), in hos quattuor Kbros eas- 
dem institutiones partiri jussimus,' 
ut sint totius legitimas scientise prima 
elementa. 

5. Quibus breviter expositum 
est et quod antea optinebat, et quod 
postea desuetudine inumbratum ab 
imperial! remedio illuminatum est. 

6. Quas ex omnibus antiquorum 
institutionibus et prsecipue ex com- 
mentariis Gaii nostri tarn institu- 
tionum quam rerum eottidianarum, 
aliisque multis commentariis com- 
positas cum tres'prsedicti viri pru- 
dentes nobis optulenmt, et legimus 
et cognovimus et plenissimum no- 
strarum constitutionum robur eis 
accommodavimus. 


j)hnus and Dorotheus, professors of 
law, all of whom have on many occa- 
sions x^roved to us their ability, legal 
knowledge, and obedience to omr 
orders ; and we have specially charged 
them to compose, under our authority 
and ad\ice, Institutes, so that you may 
no more learn the first elements of law 
from old and erroneous sources, but 
apprehend them by the clear light of 
imperial wisdom ; and that your minds 
and ears may receive nothing that is 
useless or misplaced, but only w^hat 
obtains in acturl practice. So that, 
whereas, formerly, the junior students 
could scarcely, after three years* 
study, read the imperial constitutions, 
you may now commence your studies 
by reading them, you who have been 
‘thought worthy of an honour and a 
happiness so great as that the first 
and last lessons in the knowledge of 
the law should issue for you from the 
mouth of the emperor. 

4. When therefore, by the assist- 
ance of the same eminent person 
Tribonian and that of other illustrious 
and learned men, we had compiled 
the fifty books, called Digests or 
Pandects, in which is collected the 
whole ancient law, we directed that 
these Institutes should be divided into 
four books, which might serve as the 
first elements of the whole science of 
law. 

5. In these books a brief exposi- 
tion is given of the ancient laws, and 
of those also, which, overshadowed 
by disuse, have been again brought 
to light by our imperial authority. 

6. These four books of Institutes 
thus compiled, from all the Institutes 
left us by the ancients, and chiefiy 
from the commentaries of our Gaius, 
both in his Institutes, and in his work 
on daily affairs, and also from many 
other commentaries, were presented to 
us by the three learned men we have 
above named. We have read and ex- 
amined them and have accorded to 
them all the force of our constitutions. 
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7. Summa itaque ope et alaeri 7. Receive, therefore, with eager- 
studio has leges nostras accipite et ness, and study with cheerful dili- 
vosmet ipsos sic eruditos ostendite, gence, these our laws, and show your- 
ut spas VOS pulcherrima foveat, toto selves persons of such learning that 
legitimo opere perfecto, posse etiam ' you may conceive the flattering hope 
nostram rem puhlicam hi partibus of yourselves being able, when your 
ejus vobis credendis gubernare. course of legal study is completed, to 

govern our empire in the different por- 
tions that may be entrusted to your 
care. 

Data undeeimo kalendas Decern- Given at Constantinople on the 
bres Constantinopoli domino nostro eleventh day of the calends of De- 
J ustiniano perpetuo Augusto tertium cember, in the third consulate of the 
eonsule. Emperor Justinian, ever August (53B). 
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7. Summa itaque ope et alaeri 
studio has leges nostras accipite et 
vosmet ipsos sic eruditos ostendite, 
lit spes VOS pulcherrima foveat, toto 
legitimo opere perfecto, posse etiam 
nostram rem piihlicam in partibus 
ejus Yobis credendis gubernare. 


Data undeeimo kalendas Decem- 
bres Constantinopoli domino nostro 
Justiniano perpetiio Augusto tertium 
eonsule. 


7, Receive, therefore, with eager- 
ness, and study with cheerful dili- 
gence, these our laws, and show your- 
selves persons of such learning that 
you may conceive the flattering hope 
of yourselves being able, when your 
course of legal study is completed, to 
govern our empire in the different por- 
tions that may be entrusted to your 
care. 

Given at Constantinople on the 
eleventh day of the calends of De- 
cember, in the third consulate of the 
Emperor Justinian, ever August (53B). 



LIBEE PEIMUS. 


Tit. I. DE JUSTITIA ET JURE. 

JusTiTiA est constans et per- Justice is the constant and perpetual 

petua Yolnntas jus o snum ctiiq^ue wish^to render every one his due. 
tribuens. 

D, i. 1. 10. 

The term jus, in its most extended sense, was taken by the 
Roman jurists to include all tEe” commands laid upon men that 
they are bound to fulfil, both the commands of morality and of 
law . The distinction between commands which are only enforced 
by the sanction of public or private opinion, and those enforced 
by positive legal sanctions, may seem clear to us ; but the Roman 
jurists, in speaking of the elementary principles and divisions of 
jurisprudence, did not keep law and morality distinct. Oelsus 
defines jits as urs honi et cequL (D. i. 1. I .) This extension of 
the term would sink positive law in morality ; that only would be 
supposed to be commanded which ought to be commanded. The 
confusion arose principally fi'om the view of the law of nature, 
borrowed from Greek philosophy by the jurists. (See Introd. 
sec. 14.) A - 

Jus, used in its strictly legal s ense, has two principal meanings. 
It either signifies law, that is, the whole mass of rights and duties 
protected and enforced by legal remedies, or it means any single 
right, that is, any faculty or privilege accorded by law to one man 
accompanied by a correlative duty imposed on another man. Jus 
itineris, for instance, is the right given to one man of going 
through the land of another who is placed under a duty to let him 
pass. Neither a right nor a duty, at any rate in the sphere of 
private law with which alone the Institutes deal, can exist without 
the other. (See Introd. sec. 36.) 

1. Jurisprudentia est diyinarum 1. Jurisprudence is the knowledge 
atque humanarum rerum notitia, of things divine and human ; the sci- 
justi atque injusti scientia. ence of the just and the unjust. 

D.i. 1.10.2. ' 
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6 LIJB. I. TIT. I. 

Jurisprudentia is the knowledge of what is jus^ and jus^ ac- 
i cording to the theory of the law of nature, laid down what is com- 
^inanded by right reason, this right reason being common to the 
• divine scheme of things and to man. On this ground, and also 
because public law has to deal r^igioiis worship, the know- 
ledge of divine things was necessary, as well as the knowledge 
of human things, to say what were the contents of jus. Both 
this and the preceding definition are taken at random out of the 
writings of TJlpian. (See Introd. sec. 84.) 

2. His generahter eognitis et 2. Having explained these general 

ineipientibns nohis exponere jura terms, we think we shall commence 
populi Eomani ita maxime viden- our exposition of the law of the Ko- 
tur posse tradi commodissime, si man people most advantageously, if our 
primo levi ac simphci, post delude explanation is at first plain and easy, 
diligentissima atque exactissima and is then carried on into details 
interpretatione singula tradantur. with the utmost care and exact - 
Alioquin si statim ah initio rudem ness. For, if at the outset we over- 
adhuc et infirmum animum studios! load the mind of the student, while 
multitudine ac varietate rerum yet new to the subject and miable to 
oneraverimus, duortim alterum aut bear much, wi^h a multitude and 
desertorem studiorum efficiemus aut variety of to]Dics, one of two things will 
cum magno labore ejus, saepe etiam happen — we shall either cause him 
cum dfedentia, quae plerumque wholly to abandon his studies, or, after 
juvenes avertit, serius ad id perdu- great toil, and often after great distrust 
cemus, ad quod leniore via ductus of himself (the most frequent stmn- 
sine magno labore et sine uHa difd- bling-block in the w^ay of youth) , we 
dentia maturius perduci potuisset. shall at last conduct him to the point, to 

which, if he had been led by a smoother 
road, he might, -without great labour, 
and -without any distrust of his own 
powers, have been sooner conducted. , 

3. Juris praecepta sunt hsec : 3. The maxims of law are these : 

honeste vivere, alterum non Isedere, to live honestly, to hurt no one, to give 
suum cuique tribuere. every oneTiis due. 

4. Hujus studii duse sunt po- 4.^The study of law is divided into 
sitiones, pubhcum et privatum, two branches ; that of pubhc and that 
Publicum jus est, quod ad statum of private law. Public law is that 
rei Bomanae spectat, privatum, quod which regards the government of the 
ad singulorum utihtatem pertinet. Roma n E mpire private la-w’,’ that 
Hicendum est igitur de jpre im- which c oncerns th e interests of indi- 
vato, quod tripertitum est; col- vidualsl. We are .now to treat of the 
lectum est enim ex nat-urahbus latte, which is composed of three ele- 
prfficeptis aut gentium aut civilibus. ments, and consists of precepts belong- 
ing to natural law, to the law of 
nations, and to the civil law. 

D. i. 1. 1. 2. 

Both the jus puhlicim and the jus privatum fall under muni - 
ci pqJlJjavr . that is, the law of a particular state. Pithlicum jus m 
sacriSj in sacerdotihiis^ in magistraiibus consistit. (D. i. 1. 1. 2.) 

[ Public law regulates religious worship and civil administration; 
private law determines the rights and duties of individuals. The 
threefold division of private law given in the text is discussed in 
the next section. 
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Tit. II. DE JUEE NATURALI, GENTIUM ET CIVILI. 

Jus natuxale est, quod natura The IfbW ofnatuxe isthat law wMch 
omnia animalia clocuit. Nam jus nature teaches to all animals. For this 
istud non humani generis proprium law does not belong exclusively to the 
est, sed omnium animalinm, quae in human race, but belongs to all animals, 
easlo, quae in terra, quae in mari na- whether of the air, the earth, or the sea. 
scuntur, Hinc descendit maris atque Hence comes that yoking together 
feminae conjugatio, quam nos matri- of male and female, which we term 
moniim appeUamus, hine liberorum matrhnony ; hence the procreation and 
procreatio et ediicatio : videmus bringing up of children. We see, in- 
etenim cetera quoque animalia istius deed, that aU the other animals besides 
juris peritia eenseri. man are considered as ha-\ung know- 

ledge of this law. 

D. i. 1. 1. 3. 


In the Introduction (sec. 14) a sketch has been given of what 
the jurists meant by the lex naturce. It was the expression of 
right reason inherent in nature and man, and having a binding ■ 
force as a law. It was contrasted with the jus civile^ the old strict | 
law of Eome (Introd. sec. 10), and also with the^'^is* gentium, the - 
sum, that is, of the law found to obtain in other nations besides 
the Eomans, as well as in Eoman law. (Introd. sec. 12.) There 
thus arose the threefold division of law adopted in the last para- 
graph of the last title : but the jus gentium and the jus natwrale 
were often placed in the same head of division, for the law com- 
mon to all nations was but the embodiment and indication of what | 
right reason was supposed to command to all men. Thus while I 
the threefold division of law was adopted by some jurists, a two- 
fold division was adopted by others, and is adopted in the next and 
the eleventh paragraphs of this title, Justinian first borrowing from 
Ulpian, who adopted the threefold division, and then from Gaius, 
who adopted the twofold. 

Unfortunately, in order to give a notion of jus naturale^ Jus- 
tinian has borrowed a passage from Ulpian, in which that jurist 
runs off into a subsidiary and divergent line of thought. It is 
easy to see that if we begin to make inhe rent reason, the founda- 
tion of law, we may find it necessary to take into account the 
community of actions which, in some of the primary features of 
physical life, reason or instinct suggests to man and animals. If 
jus is that which nature commands, nature may be said to com- 
mand the propagation of the species in animals as much as in 
man, and thus there would be a jus common to animals and to 
men. A jurist, to whom the theory of the lex naturm was 
familiar, might easily pursue the subject to a point in which men 
and animals seemed to meet. But i j jie main theor y: had nothing to 
do with animals, as it looked only to the reason inherent in the 
universe and in man, and in considering what the Eoman jurists 
meant by jus natumle this fragment of Ulpian may be dismissed 
almost entirely from our notice. 
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1, Jus autem civile vel gentium 1. Civil law is thus distinguished 
ita dividitur : omnes populi, qui from the law of nations. Every com- 
legihus et morihus reguntur, partim munity governed by laws and customs 
suo proprio, partim communi om- uses partly its own law, partly laws 
nium hominum jure utuntur : nam common to all mankind. The law which 
quod quisque populus ipse sibi jus a peo^de makes for its own govern- 
constituit, id ipsius proprium civi- ment belongs exclusively to that state, 
tatis est vocaturque jus civile, and is called the chdl law, as being the 
q'aasi jus proprium ipsius civitatis : law of the particular state. But the 
quod ' vero natm'alis ratio inter law which natural reason appoints for 
omnes homines constituit, id apud all mankind obtains equally among all 
omnes populos perseque ciistoditur nations, and is called the law of nations, 
vocaturque jus gentium, quasi quo because all nations make use of it. The 
jure omnes gentes utuntur. Et people of Borne, then, are governed 
populus itaque Bomanus partim suo partly by their own laws, and partly 
^ proprio, partim communi omnium by the laws which are common to all 
hominum jm'e utitur. Quse singula mankind. What is the nature of these 
qualia sunt, suis locis prox3onemus. two component parts of om* law we 

will set forth in the proper place, 

G-ai. i. 1. 

• 2, Sedjus quidem civile ex ima- 2. Civil law takes its name from the 
quaque civitate appellatur, veluti state which it governs, as, for instance, 
Atheniensium : nam si quis velit from Athens ; fcG* it would be very 
Solonis vel Draconis leges appellare proper to speak of the laws of Solon or* 
jus civile Atheniensium, non erra- Draco as the civil law of Athens. And 
verit. Sic enim et jus, quo populus thus the law which the Boman people 
Bomanus utitm*, jus civile Boma- make use of is called the civil law of the 
norum appellamus vel jus Quiri- Eomans, or that of the Quirites, as be- 
tium, quo Quirites utuntur ; Bomani ing used by the Quirites ; for the .Bo- 
enim a Quirino Quirites appellan- mans are called Quirites jfrom Quirinus. 
tm*. Sed quotiens non addimus, But whenever we speak of civil law, 
cujus sit civitatis, nostrum jus si- without adding of what state we are 
gnifrcamus: sicuti cum jpoetam dici- s] 3 eaking, we mean our own law : just as 
mus nec addimus nomen, subauditm* when ‘ the xDoet ’ is spoken of without 
apud Gragcos egregius Homerus, apud any name being expressed, the Greeks 
nos Vergilius. Jus autem gentium mean the great Homer, and we Bo- 
omni humano generi commune est. mans mean Yirgil. The law of nations 
Nam usu exigente et humanis ne- is common to all mankind, for nations 
cessitatihus gentes humanse quaedam have established certain laws, as occa- 
sibi constituerunt : beUa etenim orta sion and the necessities of human life 
sunt et captivitates secutae et ser- required. Wars arose, and in their train 
vitutes, quae sunt juri naturali followed captivity and then slavery, 
contrariae (jure enim naturali ab which is contrary to the law of nature ; 
initio omnes* homines liberi nasce- for by that law all men are originally 
bantur) ; ex hoc jure gentium et born free. Further, from this law of 
omnes psene contractus introducti nations almost all contracts were at 
sunt, ut emptio venditio, locatio first introduced, as, for* instance, buy- 
conductio, societas, depositum, mu- ing and selling, letting and hiring, 
tuum et alii innumerabiles. partnership, deposits, loans returnable i 

in kind, and very many others. ' 

D. i. 4. 5. 

The term jus civile^ as used here, entirely defiends for its 
meaning on the contrast between it and the jus gentium. When 
the jurists came to examine different systems of laws, they found 
I much in each that was common to all. This common part they 
I termed the jus gentmm ; and the residue, the part peculiar to 
5 each state, they called jus civile. The contracts of sale, hiring, 
and the others mentioned in the text, were, they found, carried 
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on much in the same way in every country, and they therefore 
assigned them to the head of jus gentium^ and contrasted them 
with forms of contract which were peculiar to the old Eoman law, 
and were therefore considered part of the jus civile. In the usual 
sense of jus civile^ in which it means the old law of Eome prior 
to the jus honorarium (see Introd. sec. 10), these contracts were 
part of the jtis civile^ that is, they were part of, and were recog- 
nised by, the old law, but they were also part of the general law 
of nations, and no forms peculiar to Eoman law were necessary for 
their creation. 


3. Constat autem jus nostrum 
ant ex scripto aut ex non scripto, 
ut apud Grsecos : rSiv vofiayv ol fiev 

ol aypacpoi. Scriptum 
jus est lex, pleToiscita, senatuscon- 
sulta, principum placita, magistra- 
tuum edieta, responsa prudentium. 

4. Lex est, quod populus Eoma- 
nus senatorio magistratu interro- 
gante, veluti consule, constituebat. 
Plebiscitum est, quod plebs plebeio 
magistratu interrogante, veluti tri- 
bune, constituebat. Plebs autem 
a populo eo differt, quo species a 
genere : nam appellatione populi 
universi cives signifieantur, con- 
numeratis etiam patriciis et sena- 
tor ibus: plebis autem appellatione 
sine patriciis et senatoribus eeteri 
cives signifieantur. Sed et plebi- 
scita, lege Hortensia lata, non minus 
valere quam leges coepenmt. 


3. Our law is written and un- 

written, just as among the Greeks 
some of their laws were written and 
others not written. The written part 
consists of laws, pleMscita, senatus^ 
GOJisulta^ enactments of emperors, 
edicts of magistrates, and answers of 
jiurisprudents. - ^ 

4. A law is that which was enacted 

by the Eoman people on its being pro- 
posed by a senatorian magistrate, as a^ 
consul. A yplehiscitum is that which* 
was enacted by the plebs on its being' 
proposed by a plebeian magistrate, as a 
tribune. The ;pl6l)s differs horn the 
people as a species from its genus ; for 
aU the citizens, including patricians 
and senators, are comprehended in the 
people; but the ^lebs only includes 
citizens, not being patricians or sena- 
tors. ^plebiscita, after the Hor- 

tensian law had been passed, began to 
have the same force as laws. 


Gai. i. 3. 


A l^x„ or populi scitiimj to use a word made by the commen- 
tators on the analogy of plebiscitum^ was passed originally only in 
the comitia curiata; after the establishment of the comitia cen-^ 
tariata in both these comitia ; but, excepting in the case of con- 
ferring the imperium^ almost always in the centuriata. (See 
Introd. sec. 5, 15.) 

The lex Eortensia, 467 a.u.c., had been preceded by the lex i 
Valeria Horatia^ 304 a.u.c., and the lex Publilia^ 414 A.U.C., by j 
both of which it was provided that plebisaita should bind the whole I 
people. Either the effect of their provisions had been disputed, or 
exceptions had been made to them, or perhaps the extension of the 
authority of the plebiscitum which they gave was not so complete 
as their terms would seem to imply. (Nieb. ii. 366.) The term 
lex is very frequently applied to plebisaita as well as to populi 
scita, (See Introd. sec. 9.) 

5. Senatusconsultum est, quod 5. A senatus-consuUum is that jp 
senatus jubet atque constituit. Earn which the senate commands and ap- 
cum aiictus est populus Eomanus points: for, when the Eoman people 
in eum modum, ut difficile sit in was so increased that it was difficult to 
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immn enDi convocari legis sancienclae assemble it together to pass laws, it 
causa, seqtimn visum est senatum seemed right that the senate should be 
■vice popuK consuli, consulted in the place of the people. 

Gai. i. 4; D. i. 2.2. 9. 

Senatus-consuUa had in some instances the force.„.of ,_a law 
even in the times of the republic, for we have a few preserved of a 
date antecedent to the Csesars, which undoubtedly had the force of 
I law ; but they all relate to matters of jocial, administration, such 
I as forbidding burial within the city, or the importation of wild 
beasts. (See Introd. sec. 15.) But we cannot speak of senatiis- 
consuUa as a substantial part of the general legislation till the 
times of the emperors, when they superseded every other except 
the emperor’s enactments. The appeal of the emperor to their 
authority dwindled down into a mere form. (Cod. i. 14. 12. 1, in 
ffoesenti leges condere soli imjperatori concessum est.) 

f/ ■■ 

. 6. Sed et quod prmcipi xdacuit, 6. That which seems good to the # 
legis habet vigorem, cum lege regia, emperor has also the force of law ; for 1 
quse de imperio ejus lata est, popilius the people, by the lex regia, which is 
ei et in eum omne suum imperium passed to confer on him his power, 
et potestatem concessit. Quodeum- make over to him their whole power 
que igitur imperator per epistulam and authority. Therefore wdratever the 
constituit vel cognoscens decrevit emperor ordains by rescript, or decides 
vel edicto prsecepit, legem esse con- in adjudging a cause, or lays down by 
stat : hse sunt, quse constitutiones edict, is unquestionably law ; and it is 
appellantur. Plane ex his qu^dam rthese enactments of the emperor that 
sunt personales, quae n^e ad exem- fare called constitutions. Of these, 
plum trahuntur, quoniam non hoc some are personal, and are not to be 
princeps vult : nam quod alicui ob drawn into i:)recedent, such not being 
merita indulsit, vel si eui poenam the intention of the emperor. Sup- 
irrogawt, vel si cui sine exemplo posing th6 emperor has granted a 
subvenit, personam non egreditur. favour to any man on account of his 
Aliae autem, cum generales sunt, merits, or inflicted some punishment, 
omnes procul dubio tenent. . or granted some extraordinary relief, 

the application of these acts does not 
extend beyond the particular indi- 
vidual. But the other constitutions, 
being general, are imdoubtedly bind- 
ing on all. 

Gai. i. 5 ; P. i. 4. 1. 

The imperial constitutions, though known in the time of the 
previous emperors, first attained, under IJaclri^u, the position of 
being in reality the on ly source of law. They were of three 
I kinds : first, epistolcB^ letters or answers to letters addressed by 
I the emperor to diflferent individuals or public bodies, or mandata^ 

I orders given to particular officers, and Q^escripta^ answers given by 
I the emperor to magistrates who requested bis assistance in the 
I decision of doubtful points (Bk. i. Tit. 8.2); secondly, judicial 
I sentences, decreta^ given by the emperors (Bk. ii. Tit. 15. 4) ; both 
^ these kinds having force only by serving as a precedent in similar 
i cases ; and thirdly, edicta, or laws binding generally on all the 
I subjects of the emperor. (See Introd. sec. 16.) 
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It is here said, on tie authority of Ulpiaii (D. i. 4. 1), that 
the emperor derives his authority from the lex regia. This refers 
to the law of the comitia eiiriata by which the imjperium was con- 
ferred. Gains says, 1. 5, nee iinqitam duhitatum est quin prin- 
cipis constitutio legis vicem optineat^ cum ipse imperator per legem 
imperium accvpiat. This law was a relic of that by which the 
Mng had been invested with the royal authority, intrusted to him 
by the curia representing the popmliis ; and it was considered that 
the emperor was in like manner invested with all the power of the 
Roman people transferred to him on his receiving the imperimn. 
(See Introd. sec. 16.) . 

7. Prsetoriim quoq^ue edicta uon 7. The edicts of the prsetors are i p 
modicam juris optinent auctori- also of great authority. These edicts 'I 
tatem. Haec etiam jus honorarium are called the jws %onoraTim}i,h&c 2 sase 
solemus appellare, quod qui hono- those who bear honours in the state, 
rem gerunt, id est magistratus, au- that is, the magistrates, have given it 
ctoritatem huic juri dederunt. Pro- their sanction. The curule sediles also 
ponebant et sediles curules edictum used to publish an edict relative to cer- 
de quibusdam casibus, quod edictum tain subjects, which edict also became 
jmis honorarii portio’est. part of the/ws honorarium. 

Gai, i. 6 ; D. sxi. 1. 1. 

Papinian says (D. i. 1. 7), that the pis qyrcetorum was intro- 
duced by the praetors, adpuvandi vel supplendi vel corrigendi 
juris civilis gratia. New circumstances, new habits of thinking, 
and, in the case of the prcBtor peregrinus^ a new scope for 
authority, compelled the praetor to use an equitable power, and 
frequently equitable fictions, to extend the narrow limits of the 
old civil law. (See Introd. sec. 12.) The decisions by which he 
did this were called edicta. At the beginning of his year of office, 
the pr^tor. published a list of the rules by which he intended to 
be bound, and this was called the edictum perpetuum.^ as it ran 
on from year to year under successive praetors, each making such 
additions and changes as he thought necessary. Bdjictiim repen- 
one made to meet a particular case. The lex Oornelia 
(b.C. 67) forbad a praetor to depart during his term of office from 
the edict he had promulgated at its commencement. In the time 
of Hadrian, a jurist named SaMus Julianna who filled the office 
of praetor, systematised and condensed the edicts of preceding 
praetors into a final edictum perpetuum^ which, if further annual 
edicts were issued at all, which is doubtful, served as their basis, 
and is specially known as the edictum perpetuum. (See Introd. 
sec. 19.) ’ 

8. Eesponsa prudentium sunt 8. The answers of the jurispra- i 
sententiaB et opiniones eomm, qui- dents are the decisions and opinions | 
bus permissum erat jura condere. of persons who were authorised to de- 
Ham antiquitus institutum erat, ut termine the law. For anciently it was 
essent qui jura publice interpreta- provided that there should be persons 
rentur, quibus a Caesare jus respon- to^^j^1^yprelL.^bliciLy the law, who 
dendi datum est, qui jurisconsulti were permitted by the emperor to give 
appellabantur. Quorum omnium answers on questions of law. They 
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to the law of the comitia euriata by which the imperium was con- 
ferred. Gains says, 1. 5, nee iinqitam duhUatitm est quin prin- 
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>■ :■ . 
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Gai, i. 6 ; D. xxi. 1. 1. 
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rehtur, quibus a Caesare jus respon- to^^j^t^ypretu^Nicdy the law, who 
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sententiffi et opiniones earn aiicto- were eaUed jmisconsiilts ; and the an- 
ritatem tenebant, nt jiidiei recedere thority of their decisions and opinions, 
a responso eorum non liceret, nt est when they were all nnanimons, "was 
constitTitmn. such, that the judge could not, accord- 

ing to the constitutions, refuse to be 
guided by their answers. 
aAi. i. ,7. 

It is to the change in the position of the jurists effected by 
Augustus (Introd. sec. 20) that reference is made in the words 
quihiis a Gcesare jus respondendi datum est, and it is to the con- 
stitutions of Hadrian (sec. 20) and Theodosius (sec. 27) that the 
words j'udioi recedere a respouso eorum non liceret, ut est consti-- 
tutum, refer. 

r ' 

9. Ex non scripto jus venit, quod 9. The unwritten law is that which 
usus comprobavit. Nam diuturni usage-has established ; for ancient cus- 
consensu utentiumeomprobati toms, being sanctioned by the consent 
legem imitantur. of those who adopt them, are like laws. 


Quid interest sitffragio populus voluntatem^ suam declaret an 
rebus ipsis et factis? (D. i. 3. 32.) The Eoman jurists did not 
trouble themselves to ascertain very accurately whence laws 
derive their binding force. The vague expression in the text 
mores legem imitantur, and the question asked in these words of 
the Digest, leave undecided the jquestion^of the. rel^tXQji of customs 
to laws. The Eoman law held that customs could not only inter- 
fpret law (optima legum interpres consuetiido, D. i. 3. 37), but 
also abrogate it. In the eleventh section of this Title it is said that 
the enactment of a state may be changed tacito consensu populi, 
and in the Digest (i. 3. 32. 1) it is expressly stated that leges 
tacito consensu omnium per desuetudinem abrogantur. The Code, 
certainly, lays down (viii. 53) that the authority of a custom is 
not so great that it can ^ conquer reason or law ; ’ but this is said 
of particular not general customs. . A law fallen into desuetude 
might be abrogated by general custom, but a particular custom, 
of only local force, would not be suffered to prevail against the 
general law. 


10. Et non ineleganter in duas 
species jus civile fistributum Yi- 
detur. Nam origo ejus ab institutis 
duarum civitatium, Athenarnm sci- 
licet et Lacedasmonis, fluxisse vide- 
tur : in bis enim civitatibus ita 
soHtum erat, ut Lacedsemonii qui- 
dem magis ea, quae pro legibus 
observarent, memorise mandarent, 
Atbenienses vero ea, quse in legibus 
scripta reprebendissent, custodi- 
rent. 


10. The civil law is not improperly 
di\dded into two kinds, for the divi- 
sion seems to have had its origin in 
the customs of the two states Athens 
and Lacedaemon. For in these states 
it used to be the case, that the Lace- 
daemonians rather committed to me- 
mory what they were to observe as 
law, while the Athenians rather kept 
safely what they had found written in 
their laws. 


It is hardly necessary to say, that the distinction between 
written and unwritl^en law must always exist where laws are 
written at all, and where no attempt has been made to express all 
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divided into two kinds, for the divi- 
sion seems to have had its origin in 
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law in positive terms ; and that tliis Greek origin for the two 
branches of Roman law is quite imaginary. 

11. Sed natnralia qiiidem jura, 11. The laws qf^ nature, which all 
quae aiDud onmes gentes perseque nations observe alike, being established 
servantur, divina quadam prowden- by a divine providence, remain ever 
tia constituta, semper firma atque fixed -and immutable. But the laws 
immutabilia permanent : ea vero, which every state has enacted, undergo 
qnse ipsa sibi qn^que civitas con- frequent changes, either by the tacit 
stituit, saape mutari solent vel consent of the peoide, or by a new law 
tacito consensu popidi vel alia being subsequently passed, 
postea lege lata. 

B. i. 3. 32. 1. 

J ustinian, abandoning the threefold division of Ulpian, which 
he had adopted in the earlier paragraphs of this chapter, now 
follows the t wof old division of Gains (i. 1), into jus naturale and 
jus civile. 

12. Omne autem- jus, quo utimur, 12. All our law relates either to 

vel ad personas pertinet vel ad res persons, or to things, or to actions, 
vel ad actiones. Ac prius de per- Let us first speak of persons ; as it is 
sonis videamus. Nam parum est jus of httle purpose to know the law, if we 
nosse, si personae, qiiarnm causa do not know the persons for whom the 
statutum est, ignorentur. law was made. 

Gai. i. 8. 

In Gains, and in the Institutes of Justinian, obligations are 
treated of under the head of things. The division of law which 
compels them to be so treated is obviously inaccurate, for actions 
themselves are just as much things as obligations ; and if obliga- 
tions were classed under the head of things because they are aj . 
mode of obtaining things, there is the objection to the classifica-l 
tion, that the obtaining of a thing is only an ultimate and acci-f 
dental result, not a necessary part, of an obligation. 

Tit. III. DE JURE PERSONARUM. 

Summa itaque divisio de jure The chief division in the rights of , . , 
personarum heec est, quod omnes persons is this : men are all either free 
homines aut liberi sunt aut servi. or slaves. 

Gai. i. 9. 

Every being capable of having, and being subject to, rights was 
called in Roman law a persona. (See Introd. sec. 87.) Thus 
not only was the individual, when looked at as having this capacity, i 
a persona, but so also were corporations and public bodies. Slaves 
were personae in the sense that they were not merely things, and 
they could go through some legal forms, and were entitled m later 
times to a certain amount of legal protection ; hut, although they 
are thus treated of under the law of persons, it is chiefly their want 
of legal capacities that attracts attention. The word persona 
has also another sense. It was used not only for the being who 
had the capacity of enjoying rights and fulfilling duties, butl |j- 
also for the different characters or parts in which this capacity | 
showed itself; or, to borrow the metaphor suggested by the 
etymology of the word, for the Afferent mask s or faces which the 
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actor wore in playing Ms part in the drama of civic and social life. 
Thus, for instance, the same man might have the persona patris, 
or tidorisj or mariti ; that is, might he regarded in his character 
of father, tutor, or husband. 

Status is the position which a persona occupies in the eye 
of the law (D. i. 5.) In the possible position of a persona the 
Eoman law recognised three main heads (ca^yita)^ viz. : lihertas^ 

I the capacity to have and be subject ‘to the rights and obligations 
f of a freeman; civitas^ the capacity to have and be subject to the 
} rights and obligations of a Eoman citizen ; and familia, the 
5 capacity to have and be subject to the rights and obligations of a 
person belonging to a Eoman family. These three ^ heads ’ were 
again, by an expression borrowed from that applied to citizens 
when appearing as ‘ heads ’ in the censor’s list, summed up in the 
singular ^ caput ; ’ the ^ head ’ of a persona thus meaning the sum 
of the person’s legal capacities. The status of a free Eoman citizen 
was that of having this capid. The status of a slave was that 
of having no capid. Since freeborn members of a Eoman family 
acquired, as such members, the position of modern jurists 

sometimes use status in the sense of family position. (See Introd. 
sec. 38, 39, 40.) 

The extent and meaning of each of the capacities summed up 
I in capid may be illustrated by contrasting it with its corresponding 
! negative, that is, with the absence of the capacity spoken of. In 
order to determine the capacity of freemen, we may speak of the 
position of (freedmen and) slaves; in order to determine the 
capacity of a citizen, we may speak of the position of a Latinus 
and a peregrinus in order to determine the capacity of persons 
having the amplest family position, i.e. being sui jitris, we may 
speak of persons having a less ample position, and being either 
under the power of others (cdieni juris') or under the authority or 
guidance of others, i.e. under tutors or curators. This is the 
method adopted in the Institutes, and the discussion of the points 
thus suggested occupies the remainder of the first book. 

1. Et hbertas quidem est, ex 1. Freedom, firom which is derived 

qua etiam hberi vocantur, naturahs the term free as applied to men, is tjie 
&cultas ejus, quod cuique facere natural power of doing each what we 
libet, nisi si quid aut vi aut jure pro- please, imless prevented either by force 
hibetur. or by law. 

2. Servitus autem est constitu- 2. Slavery is an institution of the 
tio juris gentium, qua quis dominio law of nations, by which one man is 
aheno contra naturam subicitur. made the property of another, con- 
trary to natural right. 

D. i. 5. 4. 1. 

I The institution of slavery was the one thing in which the jus 
gentium seemed to be irreconcilable with the j^Ls naturale ; and it 
was this, probably, more than anything else, that made some of 
the jurists adopt the threefold division of law. 

S. Servi autem ex eo appellati 8. Slaves are denominated servi, 
sunt, quod imperatores captivos ven- because generals order tbeir cap^es 
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or tidorisj or mariti ; that is, might he regarded in his character 
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Status is the position which a persona occupies in the eye 
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when appearing as ‘ heads ’ in the censor’s list, summed up in the 
singular ^ ca 22 ut ; ’ the ^ head ’ of a persona thus meaning the sum 
of the person’s legal capacities. The status of a free Roman citizen 
was that of having this capid. The status of a slave was that 
of having no capid. Since freeborn members of a Roman family 
acquired, as such members, the position of modern jurists 

sometimes use status in the sense of family position. (See Introd. 
sec. 38, 39, 40.) 

The extent and meaning of each of the capacities summed up 
I in capid may be illustrated by contrasting it with its corresponding 
fnegative, that is, with the absence of the capacity spoken of. In 
order to determine the capacity of freemen, we may speak of the 
position of (freedmen and) slaves; in order to determine the 
capacity of a citizen, we may speak of the position of a Latinus 
and peregrinus y in order to determine the capacity of persons 
having the amplest family position, i.e. being sid jitris, we may 
speak of persons having a less ample position, and being either 
under the power of others (cclieni juris) or under the authority or 
guidance of others, i.e. under tutors or curators. This is the 
method adopted in the Institutes, and the discussion of the points 
thus suggested occupies the remainder of the first book. 

1. Et libertas quidem est, ex 1. Freedom, firom which is derived 

qua etiam hberi vocantur, naturahs the term fiee as applied to men, is tjie 
&cultas ejus, quod cuique facere natural power of doing each what we 
libet, nisi si quid aut vi aut jure pro- please, imless prevented either by force 
hibetur. or by law. 

2. Servitus autem est constitu- 2. Slavery is an institution of the 
tio juris gentium, qua quis dominio law of nations, by which one man is 
alieno contra naturam subicitur. made the property of another, con- 
traary to natural right. 

D. i. 5. 4. 1. 

I The institution of slavery was the one thing in which the jus 
gentium seemed to be irreconcilable with the j%is naturale ; and it 
was this, probably, more than anything else, that made some of 
the jurists adopt the threefold division of law. 

S. Servi autem ex eo appellati 8. Slaves are denominated servi, 
sunt, quod imperatores captivos ven- because generals order their capGves 
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dere jiibent ac -pev hoc servare nec to be sold, and thus preserve them, 
occidere solent : qiii etiam mancipia and do not put them to death. Slaves 
dicti sunt, quod ah hostibus manu are also called because they 

capiuntiir. . • - . are taken from the enemy by the 

strong hand. 

4. Servi autem aut nascuntur aut ' 4. Slaves either are born or become 
fiimt. Nascuntur ex anciUisnostris: sj3.^ They are born so when theii: 
fiunt aut jure gentium, id est ex mother., ; ^liey become so 

captivitate, aut jure civili, veluti either by the law of nations, that is, 
cum homo liber major viginti annis by captivity, or by the civil law, as 
ad pretium iDarticipandum sese ve- when a fr-ee person, above the age of 
niimdari passus esG. twenty, suffers himself to be sold, that 

he may share the price given for him. 

B. i. 5. 5. 1. 

Children born out of the pale of lawful marriage always fol- 
lowed the condition of the mother; and as slaves w^ere incapable ,|- 

of contracting a lawful marriage, in the peculiar sense of ‘ lawful ’ ^ *’ 

adopted by Eoman law, the children of a female slave were neces- 
sarily slaves. They were called vernm when born and reared on 
the property of the owner of their mother. (See Introd. sec. 46.) 

In order to p^'event a fraud, by which a person, having 
allowed himself to be sold in order to share the price with the 
vendor, turned round on the purchaser and claimed his liberty as 
being freeborn, a law, perhaps the s£)i(duseQimMuilJ'^ QlgjiidicmiiLm 
(D. xl. 3. 5), enacted that the perpetrator of the fi*aud should be I 
bound by his statement, and be held to be a slave. In the early I 
law of Rome, it may be observed, a citizen could really sell him- 
self so as to lose his freedom ; but he always retained a right of 
redemption. 

There were other modes by which slavery could arise under 
the Roman law, as Q) when a free woman had commerce with a ' 
slave, or (2) when malefactors were condemned to the amphi- ^ 
theatre or the mines, the guilty parties were held in law to be : 
slaves. These latter modes of legal, slavery were abolished by ^ 
Justinia n. (Bk. iii. Tit. 12. 1. Hov. 22. cap. 8.) Lastly (3) an; 
emancipated slave, if guilty of any gross act of ill behaviour 
towards his patron, i.e. his late owner, such as a violent attack on 
his. reputation or person, might be reclaimed to slavery. (D. xxv. 

3.6.) . , 

In the older law, qddictio^ that is, delivery of the person to a | * 
creditor by way of execution for a debt, the being detected in | S 
furtum manifest am , and the omitting to be inscribed in the ■ 
table s of the census in order to defraud the revenue, were each a 
cause of sLavery; but these causes had become obsolete long before 
the time of Justinian . 

5. In servomm condicione nulla 5. In the condition of slaves there 
differentia est. In liberis mnltse is no distinction ; but there are many 
differentiae sunt: aut enim ingenui distinctions amoQg fr*ee persons; for 
sunt aut Hbertini. they are either ^bom free, or have been 

setfree. 

P.h5, 5. 5. 
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cum homo liber major viginti annis by ca];)tivity, or by tlie 'civil law, as 
ad pretium iDarticipandum sese ve- when a fr-ee person, above the age of 
niimdari passus esG. twenty, suffers himself to be sold, that 

he may share the price given for him. 

I), i. 5. 5. 1. 

Children born out of the pale of lawful marriage always fol- 
lowed the condition of the mother ; and as slaves w^ere incapable 
of contracting a lawful marriage, in the peculiar sense of ‘ lawful ’ 
adopted by Eoman law, the children of a female slave were neces- 
sarily slaves. They were called verncB when born and reared on 
the property of the owner of their mother. (See Introd. sec. 46.) 

In order to pj'event a fraud, by which a person, having 
allowed himself to be sold in order to share the price with the 
vendor, turned round on the purchaser and claimed his liberty as 
being freeborn, a law, perhaps the Qlgjiidicmum 

(D. xl. 3. 5), enacted that the perpetrator of the fraud should be I 
bound by his statement, and be held to b©“ a slave. In the early! 
law of Rome, it may be observed, a citizen could really sell him- 
self so as to lose his freedom ; but he always retained a right of 
redemption. 

There were other inodes by which slavery could arise under 
the Roman law, as Q ) when a free woman had commerce with a ' 
slave, or (2) when malefactors were condemned to the amphi-^ 
theatre or the mines, the guilty parties were held iu law to be : 
slaves. These latter modes of legal, slavery were abolished by | 
Justima n. (Bk. iii. Tit. 12. 1. Nov. 22. cap. 8.) Lastly (3) an; 
emancipated slave, if guilty of any gross act of ill behaviour 
towards his patron, i.e. his late owner, such as a violent attack on 
his. reputation or person, might be reclaimed to slavery. (D. xxv. 
3. 6.) 

In the older law, addictio^ that is, delivery of the person to a 
creditor by way of execution for a debt, the being detected in 
furtum mcmifeskim^ and the omitting to be inscribed in the 
table s of the census in order to defraud the revenue, were each a 
cause of sLavery; but these causes had become obsolete long before 
the time of Justinian . 

5. In servorum condicione nulla 5. In the condition of slaves there 
differentia est. In liberis multse is no distinction ; but there are many 
differentiae sunt: aut enim ingenui distinctions amoug fr*ee persons; for 
sunt aut Hbertini. they are either ^bom free, or have l3een 

set free. - 
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^ ^ empire there was introduced an important novelty 

in tie condition of slaves by tie institution of coloni, that is, serfs 
o-H-,g.o>iAil to tie soil, ascnyti glebce, passing with it, and boun^to 
remain on it, but having much of tie position of freemen. They 
were of two kinds : if eoloni inquilini or liheri, they were entitled 
to retain for their own use all they could gain from the soil 
beyond the value of a yearly payment, which they had to make 
to the owner of tbe soil; if eoloni adscriptitii or censiti, they 
had no rights of property as against their masters. (C. xi. 47 et 
seq.) ^ 

Tit. IV. DE INGENUIS. \ 


A person is ingenuuB wh o is fr ee 
j&rom the moment of his^Hbirth, Ty 
6emg born in matrimony, “ofparents 
who have been either both born free, 
or both made free, or one of whom 
has been born and the other made 
frree; and when the mother is free, 
and the father a slave, the child never- 
theless is born fi»se just as he is if his 
mother is free, and it is uncertain who 
is his father ; for he has been conceived 
promiscuously. And it is sufficient if 
the mother is free at th e ti me of thp> 
bi^ althouglT’ slav^ wEm she con- 
ceived ; and on the other hand, if she 
be free when she conceives, and is a 
slave when she gives birth to her child, 
yet the child is held to be born free ; 
for the misfortime of the mother ought 
not to prejudice her unborn infant. 

. The question hence arose, if a female 
slave with child is made free, but 
again becomes a slave before the child 
is born, whether the child is born free 
or a slave. Marcellas thinl^s it is born 
free, for it is sufficient for the unborn 
child, if the mother has been free, al- 
though only in the intermediate time ; 
and this also is true. 

G-ai. i. 11, 82, 89, 90 ; D. . 5. 5. 

If a child was bom in matrmhonio.^ a tie which could only, in 
the eyes of the civil law, be contracted between two free persons, 
the child was free from the moment of conception. If it was not 
'honTLinmatrimonio, then it followed the condition of the mother; 
and it was her condition at the time of birth, not at that of con- 
ception, which decided the status of the child. It was only by a 
_ eparture from the strict theory of law that the enio yme n-f^, of 

.? 5 other„hefi^^^^ was allowed to make th^ 

child free. (Gai. i. 89.) 

natus aliquis 1. When a man has been born free, 

fiiisRP ftf ’-nnaf ^ m scrvitute he does not cease to be 'mgermus be- 

foisse et postea manumxssum esse : cause he has been in the pdsition of 


Ingenuus is est, qui statim, ut 
natus est, liber est, sive ex duobus 
iugenuis matrimonio editus, sive ex 
libertinis, sive ex altero libertine, 
altero ingenuo. Sed et si quis ex 
matre libera nascatur, patre servo, 
ingenuus nihilo minus nascitur : 
quemadmodum qui ex matre libera 
et incerto patre natus est, quoniam 
Tulgo conceptus est. Sufficit autem 
liberam friisse matrem eo tempore, 
quo nascitur, licet aneilla conce- 
perit. Et ex contrario si libera con- 
ceperit, deinde aneilla facta pariat, 
placuit enm, qui nascitur, liberum 
nasci, quia non debet ealamitas 
matris ei nocere, qui in utero est. 
Ex his et illiid quaesitiim est, si 
aneilla praegnans manumissa sit, 
delude anciUa postea facta peperit, 
liberum an servum pariat*? Et 
Marcellus probat, liberum nasci: 
sufficit enim ei, qui in ventre est, 
liberam matrem vel medio tempore 
habuisse ; quod et verum est. 
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ssepissime eniin constitiitum est, na- a slave, ^ and has subsequently been 
talibus non ofiicere manumissionem. enfiranchised ; for it has been often 
‘ settled^ that enfranchisement does not 

prejudice the rights of birth. 


In m'vitiite fidsse. This does not mean to have been a slave, 
but to have been i n t he position of one. As if a freeborn child 
was considered erroneously to be a slave, and was manumitted, 
and then his free birth was discovered, his status would be that 
of an mgenuus^ and not of a libertmus. 


Tit. Y. DE LIBERTIhTIS. 



Libertini sunt, qui es justa ser- 
\itute manumissi simt. Manumis- 
sio autem est datio libertatis : nam 
(piamdiu quis in servitute est, manui 
et potestati suppositus est, et manu- 
missus Hberatur potestate. Quae res 
a jure gentium originem sumpsit, 
utpote cum jure i^aturali omnes 
liberi nascerentur, nec esset nota 
manumissio, cum servitus esset in- 
cognita : sed posteaquam jure gen- 
tium servitus invasit, secutum est 
beneficium manumissionis. Et cum 
uno naturali nomine homines appel- 
laremur, jure gentium tria genera 
hominum esse cceperunt, liberi et his 
eontrarium servi et tertium genus 
libertini, qui desierant esse servi. 


Ereedmen are those who have been * 
manumitted from legal serwtude. Ma- 
numission is the ‘girag of hberty.’ 

Eor while any one is in slavery, he is 
under ‘ the hand ’ and power of another, 
hut by manumission he is freed fr'om 
this power. This institution took its ^ 
rise from the law of nations; for by 
the law of nature aU men were born 
free ; and manumission was not heard 
of, as slavery was unknown. But 
when slavery came in by the law of 
nations, the boon of manumission 
followed. And whereas we all were de- 
nominated by the one natural name of 
‘men,’ the law of nations introduced 
a division into three kinds of men, ^ . 
namely, freemen, and in opposition to 
them, slaves; and thirdly, freedmen 
who had ceased to he slaves. 


Gai. i. 11; D.i. 1.4. 



In some few cases a slave could obtain liberty without manu- 
mission. Many of these cases are enumerated in the Digest 
(xl. 8). A slave, for instance, who was abandoned by liis master i 
on account of disease or infirmity (oh gravem was I 

pronounced free by an edict of Claudius. 


1. Multis autem modis manumis- . 1; Manumission is effected in va- 

sio proeedit : aut enim ex sacris rious ways ; either ^n the face of the 3' 
constitutionibus in sacrosanctis ec- ChurchJ according to the imperial con- 
clesiis aut vindicta aut inter ami- stitutions, or ^y mndicta) or (in the U' 
cos aut per epistulam aut per te- presence of friends,} or (by letter^ or - :.i 
'stamentuin aut aliam quamlibet , by testamentx^or(by any other expres- V 
ultimam voluntatem. Sed et aliis sion of a man’s last will. And a slave 
multis modis libertas servo com- may also gain his freedom in many 
petere potest, qui tarn ex veteribus other ways, introduced by the consti- 
quam nostris constitutionibus intro- tutions of former emperors, and by our 
dueti sunt. • own. 


Gai. i. 17 ; D. xl. ; G. i. la; vii. 6. 1. 1. 

A Tmmumisdo was said to be legitima when made in one of the 
"three ways recognised by the old law. These tj^ea. jaxodes^^jof. ^ 
effecting a legitima mamimissio were ce7mts, vindicta^ siud testa- 
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’vitute manuroissi simt. Manumis- 
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under ‘ the hand ’ and x^ower of another, 
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rise from the law of nations ; for by 
the law of nature aU men were born 
free ; and manumission was not heard 
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followed. And whereas we all were de- 
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a division into three kinds of men, ^ 
namely, freemen, and in opposition to 
them, slaves; and thirdly, freedmen 
who had ceased to he slaves. 


Gai. i. 11 ; D. i. 1. 4. 


In some few cases a slave could obtain liberty without manu- 
mission. Many of these cases are enumerated in the Digest 
(xl. 8). A slave, for instance, who was abandoned by his master i 
on account of disease or infirmity (oh gravem infirmitcdem)^ was I 
pronounced free by an edict of Clau^us. 


1 . Multis autem modis manumis- . 1 ; Manumission is effected in va- 

sio proeedit : aut enim ex sacris rious ways ; either the face of the 3 ’ 
eonstitutionibus in sacrosanctis ec- ChurehJ according to the imperial con- 
clesiis aut viadicta aut inter ami- stitutions, or (jby vmdicfa} or (in the U' 
cos aut per epistulam aut per te- presence of friends,} or{^by letter^ or - :.i 
^stamentum aut aHam quamlibet , by testament or (^by any other expres- V 
ultimam voluntatem. Sed et aliis sion of a man’s last will. And a slave FI 
multis modis libertas servo com- may also gain his freedom in many 
petere potest, qui tarn ex veteribus other ways, introduced by the consti- 
quam nostris eonstitutionibus intro- tutions of former emperors, and by our 
dueti sunt. « own. 


Gai. i. 17 ; D. xl. ; G. i. 13 ; vii. 6. 1. 1. 

A Tymmimissio was said to be hgitima when made in one of the 
&ree 'ways recognised by the old law. These thr .ee, . modes . . 
effecting a legitima manumissio were cemus^ vindicta^ and Jeste- 
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mentum, A legitima manmnissio was made: Ist, censii, i.e. by 
the master and the slave appearing before the cepspr at the time 
of the census being taken, and the slave’s name being, at the 
master s desire, enrolled on the census list. This mode became 
obsolete in the time of the empire (Ulp. Reg. i. 8 ; Gai. i. 140), 
the census having been rarely taken under the early emperors, 
and not at all after Decius, a.d. 249. 2nd, vindicta, i.e. by means 
of a fictitious suit called causa liberalis (D. xl. 12), in which a 
person, termed the assertor libertatiSj that is, a friend of the slave, 
or in his place a lictor, asserted before the jDrsetor that the slave 
was free, by touching him on the head with a wand (which repre- 
sented the liasta or symbol of proprietorship), and thus claiming 
him as against the master. In token of his consent, the master 
turned him round and then let him go, and the magistrate pro- 
nounced him free. 3rd, testamento (D. xl. 4), i:e. by testament, 
rreedom might be given by testament, either as a l^acy 4o the 
slave himself, in which case the slave was called orcinus, because 
his patron, i.e. the person to whom he owed his liberty, was dead 
when he gained it ; or the heir might be clwged to grant or 
procure the liberty of the slave, in which case the heir would be 
the patron. If a slave was made by testament conditionally free, 
he was said to be sfatu liber — statu liber est^ qui statutam et desti- 
natam in tempus vel conditionem libertatem liabet (D, xl. 7. 1). 
The solemnities attached to manumission by the vindicta ceased to 
be strictly observed long before the i^e of Justinian. Although 
the magistrate was at his country seat (D. xl. 2. 8), no lictors 
l^resent, or the master silent, the manumission was still held good. 

By mammissio legitima the slave became a Eoman citizen, 
and the state, therefore, was represented in the proceedings by 
the censor and by the p raeto r in the two fi rst- m entioned^^ modes 
of emancipation, and in the third case by the Soman testament 
having always, theoretically, a public character attached to it ; 

I and it was when the state was so represented that the manumis- 
sion was legitima. But manumission was not always legitima. 

^sage ,and.,_.the prgetor’s authority established gradually many 

other less formal methods of accomplishing the same object, and 
the imperial coristitutions added others. Of those mentioned in 
the text, that in presence of the Church was established long 
before the time of Constantine, as gather from a constitution 
dated a.d. 316 (C. i. 13). The ceremony was generally j^er- , 
formed at some one of the great feasts, and it was necessary it 
should take, place before the bishops. Freedom could also be • 
given by a master writing to a slave (per epistolam)^ or declaring 
his friends (inter amices')., that he gave the slave liberty, or 
making a codici l to that effect (per quamlihet aliam ultimam^$^ 
volimtatem)y witnes sgg, however, being necessary in each of these 
cases (0. vii. 6. 1 ; G. vii. 6. 2 ; C. vi. 36. 8. 3). Other methods 
are noticed in the Code (vii. 6. 3-12), all based upon an bmglied 
wish of the master to free the slave. Until the time pf Justhiian , 
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mentum, A leqitima manumissio was made: Ist, censii^ i.e. by 
the master and the slave appearing before the cepspr at the time 
of the census being taken, and the slave’s name being, at the 
master s desire, enrolled on the census list. This mode became 
obsolete in the time of the empire (Ulp. Reg. i. 8 ; Gai. i. 140), 
the census having been rarely taken under the early emperors, 
and not at all after Decius, a.d. 249. 2nd, vindicta, i.e. by means 
of a fictitious suit called causa liber alis (D. xl. 12), in which a 
person, termed the assertor libertaUs^ that is, a friend of the slave, 
or in his place a lictor, asserted before the jDrsetor that the slave 
was free, by touching him on the head with a wand (which repre- 
sented the hasta or symbol of proprietorship), and thus claiming 
him as against the master. In token of his consent, the master 
turned him round and then let him go, and the magistrate pro- 
nounced him free. 3rd, Ustamento (D. xl. 4), i:e. by testament, 
rreedom might be given by testament, either as a l^acy 4o the 
slave himself, in which case the slave was called orcinus, because 
his patron, i.e. the person to whom he owed his liberty, was dead 
when he gained it ; or the heir might be clwged to grant or 
procure the liberty of the slave, in which case the heir would be 
the patron. If a slave was made by testament conditionally free, 
he was said to be sfatii liber — statu liber es% qui statutam et desti-^ 
natam in tempus vel conditionem lihertatem liabet (D, xl, 7. 1). 
The solemnities attached to manumission by the vindicta ceased to 
be strictly observed long before the i^e of jlustinian. Although 
the magistrate was at his country seat (D. xl. 2. 8), no lictors 
j)resent, or the master silent, the manumission was still held good. 

By manumissio legitima the slave became a Roman citizen, 
and the state, therefore, was represented in the proceedings by 
the censor and by the p raeto r in the two firs^mentiqne^modes 
of emancipation, and in the third case by the Roman testament 
having always, theoretically, a public character attached to it ; 

I and it was when the state was so represented that the manumis- 
sion was legitima. But manumission was not always legitima. 

lisage and.„_the prmtor’s authority established gradually many 

other less formal methods of accomplishing the same object, and 
the imperial Qou^stitutions added others. Of those mentioned in 
the text, that in presence of the Church was established long 
before the time of Constantine, as gather from a constitution 
dated a.d. 316 (C. i. 13). The ceremony was generally j^er- , 
formed at some one of the great feasts, and it was necessary it 
should take, place before the bishops. Freedom could also be • 
given by a master writing to a slave (per epistolam)^ or declaring 
his friends (inter amiGOs)^ that he gave the slave liberty, or 
^ Jy his making a codici l to that effect (per quamlihet aliam ultimam^ 
volimtatem)y witnes sgg, however, being necessary in each of these 
cases (0. vii. 6. 1 ; 0. vii. 6. 2 ; C. vi. 36. 8. 3). Other methods 
are noticed in the Code (vii. 6. 3-12), all based upon an bmglied 
wish of the master to free the slave. Until the time of ^ibhiian . 
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however, tlie slave emaneipated by any of these private modes was 
only thereby placed in the position of a Latmns or a dediUmi^^ 
and not in that of a Roman citizen. 


2. Servi vero a dominis semper 
manimiitti solent, adeo nt vel in 
transitu manurnittantur, veluti cum 
prEetor aut proconsul ant prseses in 
balneum vel in theatrum eat. 

3. Libertinorum autem status tri- 
pertitus antea faerat : nam qui ma- 
numittebantur, modo majorem et 
justam libertatein consequebantur 
et iiebant cives Eomani, modo mi- 
nor em et Latini ex lege Jiinia Nor- 
bana hebant, modo inferioreni et 
fiebant ex lege Jlllia Sentia dediti- 
eiorum numero. Sed dediticiorum 
quidem pessima condicio jam ex 
multis temporibus in desuetudinem 
abiitjLatinorum vero nomen non fre- 
quentabatur : icleoquc^ nostra pietas, 
omnia augero et in meliorem statum 
reducere desiclorans, in duabus con- 
stitutionibus hoc emendavit et in pri- 
stinum statum reduxit, quia et a 
primis urbis Komoe cunabulis una 
atque simplex libertas eompetebat, 
id est eadem, quam habebat mami- 
missor, nisi quod scilicet libertinus 
sit, qui manimiittitur, licet manurnis- 
sor ingenutis sit. Et dediticios qui- 
deni per constitutionem expulimus, 
quam promulgavimus inter nostras 
decisiones, per quas, suggeronto no- 
bis Triboniano, viro excelso, quie- 
store, antiqui juris altercationes pla- 
cavimus : Latinos autem Junianos 
et omnem, qme circa eos fuerat, ob- 
servantiam alia constitutiono per 
ejusdem quEUstoris suggestionem 
correximus, qme inter imperiales 
radiat sanctiones, et omncs libertos, 
nullo nec ictatis manumissi nec 
dominii maniimissoris nec in mami- 
missionis modo discrimino liabito, 
sicuti antea observabatur, civitate 
Eomana donavimus : multis additis 
modis, per quos possit libertas servis 
cum civitate Eomana, quan sola in 
praesenti est, prastari. 


2. Slaves may be manumitted by 
their masters at any time ; even when 
the magistrate is only passing along, 
as when a prjjetor, or proconsul, or 
prceses^ is going to the baths or the 
theatre. 

3. Freedmen were formerly divided 

into three classes. For those who were 
manumitted sometimes obtained a coiii- 
plete liberty, and became Eornan citi- 
zens ; sometimes a less complete, and 
became Latins under the lex Juwm 
Norhana; and sometimes a liberty still 
inferior, and were riinked as doditicii^ 
by the lox Sentia. But this 

lowest class, that of tlie d(ulUiei% has 
long disappeared, and the title of 
Latins become rare; and so in our 
benevolence, which le.'ids us to com- 
plete and inqu’ove everything, we 
have introduced a great reibiun by two 
constitutions, which re-established tlie 
ancient usage; for in the infancy of 
the state there was but one liberty, the 
same for the enfranchised sla,ve as for 
the person who mamunitted him ; ex- 
ceiitmg, indeed, that the person manu- 
mitted was a h’eedman, while tlui 
manumittor was freeborn. Wo have 
abolished the class of dediticii by a 
constitutioii^ published among our de- 
cisions, by which, at the suggestion of 
the eminent Tribonian, (pnestor, w(^ 
have put an end to diflicultioB arising 
from the ancient law. We liave also, 
at his suggestion, done away with tlio 
Latini Juniani, and everything re- 
lating to thorn, by anotlior constitu- 
tion, one of the most remarkable of 
our imperial ordinances. We have 
made all freodmon whatsoever Eommi 
citizens, without any distinction as to i 
the age of the slave, or the interest of 1 
the manumittor, or the modo of in ami- , 
mission. We have also introduced 
many new methods, by which liberty 
may be given to slaves, together with 
Eornan citizenship, the only kind of 
liberty that now exists. 


G al i. 12-17 ; 0. vii. 5, 6. 


.l?or a complete emancipation it was oiiginally necesBary that, 
the owner should have quiritary, i.e. complete, ownership (st^e 
Introd. sec. 62) of the slave, and that the marbumisdo should bo 
legitima. If the ownership was less full, or the ceremony pri- 
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however, tlie slave emaneipatecl by any of these private modes was 
only thereby placed in the position of a Latinu^ or a declitMu^^ 
and not in that of a Roman citizen. 


2. Servi vero a clominis semper 
manimiitti solent, adeo nt vel in 
transitu maniirnittantur, veluti cum 
prEetor aut proconsul ant prseses in 
balneum vel in theatrum eat. 

3. Libertinorum autem status tri- 
pertitus antea faerat : nam qui ma- 
numittebantur, modo majorem et 
justam libertatem consequebantur 
et iiebant cives Eomani, modo mi- 
nor em et Latini ex lege Jiinia Nor- 
bana hebant, modo inferioreni et 
fiebant ex lege Jlllia Sentia dediti- 
eiorum numero. Sed dediticiorum 
quidem pessima condicio jam ex 
multis temporibus in desuetudinem 
abiitjLatinorum vero nomen non fre- 
quentabatur : ideoquc^ nostra piotas, 
omnia augero et in meliorem statum 
reducere desidorans, in duabus con- 
stitutionibus hoc emendavit et in pri- 
stinum statum reduxit, quia et a 
primis urbis Komoe cunabulis una 
atque simplex libertas eomi)etebat, 
id est eadem, quam habebat mami- 
missor, nisi quod scilicet libertinus 
sit, qui inanimiittitur, licet manumis- 
sor ingenuus sit. Et dediticios (jui- 
dein per constitutionem expulimua, 
quam promulgavimus inter nostras 
decisiones, per quas, suggerento no- 
bis Triboniano, viro excelso, quiB- 
store, antiqui juris altercationes pla- 
cavimus : Latinos autem Junianos 
et omnem, qine circa eos fuerat, ob- 
servantiain alia constitutiono per 
ejusdem quEBstoris suggestionem 
correximus, qme inter imperiales 
radiat sanctiones, et onmos libertos, 
nullo nec ictatis manumissi nec 
dominii maniimissoris nec in manu- 
missionis modo discrimino liabito, 
sicuti antea observabatur, eivitate 
Eomana donavimus : multis additis 
modis, per quos possit libertas servis 
cum eivitate Eomana, quan sola in 
praesenti est, prastari. 


2. Slaves may be manumitted by 
their masters at any time ; even when 
the magistrate is only passing along, 
as when a prsetor, or proconsul, or 
prccses^ is going to the baths or the 
theatre. 

3. Freedmen were formerly divided 

into three classes. For those who were 
manumitted sometimes obtained a coiii- 
plete liberty, and became Eornan citi- 
zens ; sometimes a less complete, and 
became Latins under the lex Juwm 
Norhana; and sometimes a liberty still 
inferior, and were riinked as (leditic/li^ 
by the lex Seni/la. But this 

lowest class, that of tlie dedUici% has 
long disappeared, and the title of 
Latins become rare; and so in our 
benevolence, which le.'ids us to com- 
plete and improve o-verything, we 
have introduced a great reform by two 
constitutions, which re-established tlie 
ancient usage; for in the infancy of 
the state there was but one liberty, the 
same for the enfranchised sla,ve as for 
the j»erson who manumitted him ; ex- 
ceiitmg, indeed, that the person manu- 
mitted was a freedman, while tlui 
manumittor was freeborn. Wo have 
abolished the class of daditicAi by a 
constitutioii pulilished among our de- 
cisions, by which, at the suggestion of 
the eminent Tribonian, (pnestor, w(^ 
have put an end to didicultioB arising 
from the ancient law. Wo liave also, 
at his suggestion, done away with tlio 
Latini Jnniani, and everything re- 
lating to thorn, by anotlior constitu- 
tion, one of tlie most remarkable of 
our imperial ordinancos. We liavo 
made jill froodnion whatsoever Bommi 
citizens, without any distinction as to 
the age of the slave, or the interest of 
the manumittor, or the modo of in ami - 
mission. We have also introduced 
many new matliods, by which liberty 
may be given to slaves, together with 
Boman citizenship, the only kind of 
liberty that now exists. 


G Ai. i. 12-17 ; 0. vii. 5, 6. 


J^or a complete emancipation it was originally necesBary that, 
the owner should have quiritttry, i.e. complete, ownership (see 
Introcl. sec. 62) of the slave, and that the manimihm) should be 
legitimcL If the ownership was less full, or tlie ceremony pri- 
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vate, the slave lived in a state of freedom, and the pr^tor forbad 
the master to exert his strictly legal power of reasserting his right 
to the services of the slave ; but the condition of the slave as 
regarded the state was not that of a citizen, and at his death his 
master took all his property. 

By the lex JEUa Sentia^ a.d. 4, it was enacted that, to make 
r. the emancipation complete, that is, to make the slave a citizen, a 
third requisite should be added. He was to be tiiirty, years old 
(Gai. i. 18) ; or else, if he was under that age, the ceremony was 
to be performed by vincUda^ after the reason for the emancipation 
had been held good by a consilium^ consisting, at Rome, of five 
senators and five equites ; in the provinces of twenty reoitperatoreSy 
i,e. judges specially appointed, and who were necessarily .Roman 
citizens. This council sat under the presidency of the prastor at 
Rome, and of the proconsul in the provinces. (Gai. i. 20.) 

The lex Junia JSforbana was made a.d. 19; and the effect of 
its provisions, coupled with that of the lex JEUa Sentia^ was to 
^ place those whose emancipation was defective in any one of these 

) : three requisites on the footing of Latmi colonicmii. (Gai. i. 17 ; see 

i Introd, sec, 38, 39.) The old relation of the Latini in the sense 
of dwellers in Latium to Rome, some of whom enjoyed the 
conmtUitm and others did not, was terminated by the Lex Lulia^ 
B.c. 90, by which all such Latini were made Roman citizens. 
But the status of being a Latin (l^tinitas)^ but without the 
iconnubium^ was preserved as an artificial creation of the law, and 
I was bestowed on towns or peoples. The Tmrisj'jaclam^ for example, 
received the Latinitas in B.c. 89. Those receiving the Ijatmitm 
were Latini coloniajrii^ and such Latin colonies seem to have 
existed in the days of Gains (Gai. i. 28). The effect of the lex 
I Junia Norhana was to place the liberii Latini to whom it applied 
I nearly but not quite on the footing of Latmi coloniarii, 

I Latmi (liberti) Juniaivi^ as having this Latinitas j might trade 
I with Romans on the footing of Roman citizens,' but could not vote 
I at elections of ^ ^ fill public offices, and had not the 
^ I and therefore their cliildren were not in their power. ThejTcould 
^ or become heirs^legafiees, or guardians under „ 
i a testament j although they could receive tfi^tenj^ 

m'issaj(GAL i. 24); and at their death their original owner took 
i their property exactly as if they had never ceased to be slaves. 
(See Bk. hi. Tit. 7, sec. 4, ipso %iltimo spiritu simul animami a.ique 
^f>%Au^ flibeTtiitem amittehantS) But there were manj" ways in which a 
S this position, could attain citizenship : as by an imperial 

I rescript; by holding a magistracy in a Latin colony; by proving' 

} before a magistrate his marftage with a Roman or Latin wife, or a 
J person he believed to be a Roman or Latin, and the birth of a 
^ i son who was a year old ; or by going through the ceremony of 
I em^cipation again and fulfilling the three conditions requisite 
I (this was .called iteratio')] or by the modes noticed by IJlpian 
I (J?<3y. 3. 1) in the words militia^ 7ia've^ ^ that is 


vate, tlie slave lived in a state of freedom, and tHe pr^tor forbad 
the master to exert his strictly legal power of reasserting his right 
to the services of the slave ; but the condition of the slave as 
reg-arded the state was not that of a citizen, and at his death his 
master took all his p>roperty. 

By the lex JSlia Sentia, a.d. 4, it was enacted that, to make 
the emancipation complete, that is, to make the slave a citizen, a 
third requisite should be added. He was to be tiiirty, years old 
(Gai. i. 18) ; or else, if he was under that age, the ceremony was 
to be performed by vincUda^ after the reason for the emancipation 
had been held good by a oonsilimn^ consisting, at Rome, of five 
senators and five equites ; in the provinces of twenty reoiiperatoreSy 
i,e. judges specially appointed, and who were necessarily Roman 
citizens. This council sat under the presidency of the prastor at 
Rome, and of the proconsul in the provinces. (G ai. i. 20.) 

The lex Junia Norhancp was made a.d. 19; and the effect of 
its provisions, coupled with that of the lex Mlia Sentia^ was to 
place those whose emancipation was defective in any one of these 
three requisites on the footing of Lat mi colonicmdi (Gai. i. 17 ; see 
Introd, sec, 38, 39.) The old relation of the Latini in the sense 
of dwellers in Latium to Rome, some of whom enjoyed the 
conmibiiLm and others did not, was terminated by the Lex J'uUa^ 
B.c. 90, by which all such Latini were made Roman citizens. 

' But the status of being a Latin (l^tinitas), but without the 
]conmibium^ was preserved as an artificial creation of the law, and 
! was bestowed on towns or peoples. The Tmmjxidani^ for example, 
received the Latmitas in B.c. 89. Those receiving the Latinitas 
were Latini coloniarii^ and such Latin colonies seem to have 
existed in the days of Gains (Gai. i. 28). The effect of the lex 
I Junia Norhana was to place the liberii Latini to whom it applied 
I nearly but not quite on the footing of Latini coloniarvL 
j Latini (liberti) Jmiiani^ as having this Latinitas^ might trade 
] with Romans on the footing of Roman citizens,' but could not vote 
j at elections of ^ fill public offices, and had not the connnkhmL 
and therefore their children were not in their power. The;^ could 
; not make *a ^testament, or become heiiS^legafiees, or guardians under 
a testament] although they could receive t^bei^t of 
missal (Gal i. 24); and at their death their original owner took 
i their property exactly as if they had never ceased to be slaves. 

(See Bk. hi. Tit. 7, sec. 4, ipso iiltimo spirif/u simul animami a,tqiie 
flihertatem amittebant.) But there were manj’’ ways in which a 
I Id'^^tus, in this position, could attain citizenship : as by an imperial 
I rescript ; by holding a magistracy in a Latin colony; by proving' 
I before a magistrate his marftage with a Roman or Latin wife, or a 
! person he believed to be a Roman or Latin, and the birth of a 
j son who was a year old ; or by going through the ceremony of 
I emancipation again and fulfilling the three conditions requisite 
I (this was nailed iieratio ') ; or by the inodes noticed by IJlpian 
I (J?<3y. 3. 1) in the words militia^ 7ia've^ that is 
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Tby military service, building a ship and carrying wheat for six 
years, making a building, or establishing a bakeshop. ((jAI. i. 

22, 28, 24-28, 81 ; ii. 275 5 iii. 5G, et mq.) 

The hx JEUa^ t^ that slaves who had been guilty ^ 

of a crime for which they had been put in chains, branded, or put 
to the torture, should, by emancipation, be only raised to the level 
of decMidi^ that is, of people who have surrendered themselves to 
their conquerors in war. They enjoyed personal liberty, but tluit ; ^ 
was all. They could not trade except on the footing of strangers ; 
oonld not make a testament", were .forbidden to live within a . 
hundred miles of Home, on pain of being themselves sold, together 
with all their property 5 tliey^ could never bexroine citizens ; and at . 
their death their master took a, 11 tlieir propert}?- by riglit of aucces- !> " 
i. sion if the emancipation had been complete ; and, if not, by tlie 

right an owner always liad to tJie slave's ‘[wculiumu ((Iai. i. 12— i 
15, 25-27 ; iii. 74-7G.) The children of tlie Lcdml- Jivniwiu 
were Latini, and those of tlie (Udilidi were [H^reifrhdj and tlu^ 
patron had no rights over them. } (Demancikat, i. 1G4.) 

Where above w-^i speak of a. Latin Uhertui^ holding a magistra,cy 
in a Latin colony, or marrying a Latin, i.e. a inemlxu’ of a Tjatin 
colony, it must be understood that we are spealcing of tlie law as 
it stood before the time of Canicalla, when all the free inhabitants 
of the empire received the and consequently the ))osition 

of Latini^ other than Latmi was swept away ; and in 

the same way, after the legislation of Oaracalla, there were no 
j)eregrinl (see Introd. sec. 89), but the children of lilmrti in tlie| 
position of dedUieii were treated as •jm'ajrmi. 

,1* There were thus tliree classes of freedmen : — 1. Tliose who 
. were citizens; 2. Those wlio were in tlie position of LaUnii 8. 

^ Those in the position of dediticlL (Gai. i. 12.) But tliese dis- 
^ Itinctions were fiMishecl^, 'Hfillo nec 

t;;-., 'nee dominii m(i7iM7]VhfhiyhUi< neo in mannmii^mymH modo dimnmine, 
hahito (C. vii. 5 and G) ; and under his legislation a slave be- 
\ came at once completdy free by any act of the owner signifying 
Ins ^tentiqn to bestow liberty. By a Novel (78. 1) Justinian 
^ abolished all distinction between liherti/ni and iiujewd^ 

however, the paironatn.^, Ilie Uhertif,^ owed his ^^atronn,^ 
reverence (Dig. xxxvii. 15), and also in many cases liad to discharge 1.. 
certain services (Dig. xxxvii. 14) for him ; but the cliief feature 
of the was the right of tlie patron to succeed to j 

the inheritance of his lihertus ; for if the libertm died childless, 
the patron succeeded to his whole inheritance, supposing he left j 
no testament; and if he left one, still the patron took a third part | 
of the-.Bropertv . where it exceeded one hundred (mrei. (Sc. 'iii. 

Tit. 7. 3.) 
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Iby military service, building a ship and carrying wheat for six 
years, making a building, or establishing a bakeshop. ((jAI. i. 

22, 28, 24-28, 81 ; ii. 275 ; iii. 56, et mq,) 

The hx JEUa timdia provided that slaves who had been guilty ^ 
of a crime for which they had been put in chains, branded, or put 
to the torture, should, by emancipation, be only raised to the level 
of (IfAiUdi^ that is, of people who have suiTendered themselves to 
their conquerors in war. They enjoyed personal liberty, but tluit ; ^ 
was all. They could not trade except on the footing of strangers ; ^ 
could not make a testament 5 were .forbidden to live within a 
hundred miles of Home, on pain of being themselves sold, together 
with all their property ; they could never becoine citizens ; and at ,, 
their death their master took a, 11 tlieir property by rigdit of aucces- ^ 
L sion if the emancipation had been complete ; and, if not, by tlie 

right an owner always liad to the slave’s qiecidiimi. ((Iai. i. I2-i 
15, 25-27 ; iii. 74-76.) The children of tlie ijatml rfmiuviu 
were Latini, and those of tlio ckdiUcd were pireq'mdy and the 
patron liad no rights over them. | (DEMAKdiCAT, i. 194.) 

Where above w-e speak of a. Latin UherUit^ holding a niagistra,cy 
in a Latin colony, or marrying a Latin, i.e. a memlxu’ of a Latin 
colony, it must be understood that we are spealving of tlie law as 
it stood before the time of Canicalla, when all the free inhabitants 
of the empire received the and consequently tlie jiosition 

of Lcdmi, other than Latini Jwnuml^ was swept uway ; and in 
the same way, after the legislation of (haracalla, there were no 
jperegrini (see Introcl. sec. 89), but the children of Ulmrti in thcj 
position of deddicii were treated as •jw.rcgrmi. 

There were thus tliree classes of freedmen : — 1. Those wlio 
. were citizens; 2. ’'i'hose who were in tlie position of Jjatmi; 8. 

V ^ /Those in the position of dediUdL (Gai. i. 12.) But these dis- 

^ itinctions were abolis hed .JbtY Juatinian. nnllo nec fdatifi nuMnumusi 
- nec dominii m(i7imwdkenUi< yiao In mawfmi^dxmh modo dharimhm 
hahito (C. vii. 5 and 6) ; and under his legislation a slave be- 
\ came at once completdy free by any act of the owner signifying 
llis a^tentiq^ bestow liberty. By a Novel (78. 1) Justinian 
m abolished all distinction between Uherti/ni and ingmidj :^4.ainixig, 
however, the patronatui^, IJie lihertu^ owed his ’p(dfonn)< 
reverence (Dig. xxxvii. 15), and also in many cases had to discharge : 
certain services (Dig. xxxvii. 14) for liim ; but the cliief feature 
of the was the right of tlie patron to succeed to | 

the inheritance of his lihertus ; for if the libertm died childless, 
the patron succeeded to his whole inheritance, supposing he left j 
no testament; and if he left one, still the patron took a third part | 
of the property , where it exceeded one hundred uwo’ci. ■'(iSk. iii. 
Tit. 7. 3.) 
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Tit. YI. QUI QUIBUS EX CAUSIS MANUMITTERE NON 

POSSUNT. 

Non tamen cuieinique volei^ti It is not, however, every master 
manumittere licet. Nam is, qni who wishes’ that may inanmnit, for a 
in j&raudem creditornm mamimittit, manumission in fraud of creditors is 
nihil agit, quia lex ^lia Sentia void, the lex Mlia Sentia restraining | 
impedit libertatem. the power of enfranchisement. 

Gai, i. 37. 

A person, as the third section informs us, manumitted his 
slaves in fraud of creditors, who knew that he was insolvent, or 
that by the manumission he would make himself unable to pay 
his debts ; and in such a case, as the Roman law held that liberty 
once given could not be revoked, the Ipx Sentia provided 

that the act of manumission was entirely YoiTjoiihil agit) : the 
freedom was considered never to have been given. The slave 
would indeed be treated as free until the creditors attacked the 
manumission as fraudulent ; but directly they did so successfully, 
he was exactly in the position in which he would have been if 
never enfranchised. If, however, though the master was insol- 
vent at the time of manumission, his debts were paid before the 
manumission was attacked, the creditors could no longer imxmgn 
the manumission, and the slave was considered to have been free 
from the date hf the manumission. Probably there was a time 
limited, beyond which creditors were not allowed to attack the 
manumission. We learn from the Digest that if the manumission 
was made in fraud of the jflsciis, it must be impugned within ten 
yjears ; and it is not probable that the private creditor would have 

(Dig. xl. 9. 11.) 

1. A master, who is insolvent, may, 
however, by his testament, institute a 
slave to be his heir, at the same time 
giving him his liberty, so that the 
slave becoming free may be his only 
and necessary heir, provided that 
there is no other heir under the same 
testament, which may hai)pen, either 
because no other person was instituted 
heir, or because the person instituted, 
firom some reason or other, does not 
become heir. This was wisely esta- 
blished by the above-mentioned lex 
jiEUa Sentia: for it was very necessary 
to prowde that men in insolvent cir- 
cumstances, who could get no other 
heir, should have a slave as necessary 
beir^ in order that he might satisfy 
their creditors ; or that if he failed to- 
do so, the creditors might sell the pro- 
perty forming part of the inheritance 
in the name of the slave, so as to pre- 
vent the deceased suffering disgrace. 

Gai, ii, 154. 


Had a longer time allowed him. 

1. Licet autem domino, qui sol- 
Vendo non est, in testamento ser- 
viun suum cum libertate heredem 
instituere, ut fiat liber heresque 
ei solus et necessarius, si modo 
nemo alius ex eo testamento heres 
extiterit, aut quia nemo heres scri- 
ptus sit, aut quia is, qui scriptus est, 
qualihet ex causa heres non extite- 
rit. Idque eadem lege ^lia Sentia 
pirovisum est, et recte : valde e nim 
prospiciendum erat, ut egentes ho- 
mines, quibus alius heres extaturus 
non esset, vel ser%uim suum neces- 
sarium heredem haheant, qui satis- 
facturus esset creditoribus, aut, hoc 
eo non faciente, creditores res here- 
ditarias servi nomine vendant, nec 
injuria defunctus afficiatur. 
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Tit. YI. QUI QUIBUS EX CAUSIS MANUMITTERE NON 

POSSUNT. 

Non tamen cuicunque volei^ti It is not, however, every master 
manumittere licet. Nam is, qni who wishes’ that may inanmnit, for a 
in j&raudem creditornm mamimittit, manumission in j5:aud of creditors is 
nihil agit, quia lex ^lia Seiitia void, the lex Mlia Senticu restraining | 
impedit libertatem. the power of enfranchisement. 

Gai, i. 37. 

A person, as the third section informs us, manumitted his 
slaves in fraud of creditors, who knew that he was insolvent, or 
that by the manumission he would make himself unable to pay 
his debts ; and in such a case, as the Roman law held that liberty 
once given could not be revoked, the Ifix 8§7itui provided 

that the act of manumission was entirely void agit) : the 

freedom was considered never to have been given. The slave 
would indeed be treated as free until the creditors attacked the 
manumission as fraudulent ; but directly they did so successfully, 
he was exactly in the position in which he would have been if 
never enfranchised. If, however, though the master was insol- 
vent at the time of manumission, his debts were paid before the 
manumission was attacked, the creditors could no longer imj)ugn 
the manumission, and the slave was considered to have been free 
from the date 6f the manumission. Probably there was a time 
limited, beyond which creditors were not allowed to attack the 
manumission. We learn from the Digest that if the manumission 
was made in fraud of the Jisctis, it must be impugned within ten 
years ; and it is not probable that the private creditor would have 
KM a longer time allowed him. (Dig. xl. 9. 11.) 

1. Licet auteni domino, qini sol- 1. A master, who is insolvent, may, 
Vendo non est, in testamento ser- however, by his testament, institute a 
viun suum cum libertate heredem slave to be his heir, at the same time 
instituere, ut fiat liber heresque giving him his liberty, so that the 
ei solus et necessarius, si modo slave becoming free may be his only 
nemo alius ex eo testamento heres and necessary heir, provided that 
extiterit, aut quia nemo heres scri- there is no other heir under the same 
ptus sit, aut quia is, qui scriptus est, testament, which may hai)pen, either 
qualibet ex causa heres non extite- because no other person was instituted 
rit. Idque eadem lege Allia Sentia heir, or because the person instituted, 
provisum est, et recte : valde enim firom some reason or other, does not 
prospiciendum erat, ut egentes ho- become heir. This was wisely esta- 
mines, quibus ahus heres extaturus blished ' by the above-mentioned lex 
non esset, vel ser%uim suum neces- for it was very necessary 

sarium heredem habeant, qui satis- to pfowde that men in insolvent cir- 
facturus esset creditoribus, aut, hoc cumstances, who could get no other 
eo non faciente, creditores res here- heir, should have a slave as necessary 
ditarias servi noroine vendant, nec in order that he might satisfy 

injuria defunctus afiiciatur. their creditors ; or that if he failed to- 

do so, the creditors might sell the pro- 
perty forming part of the inheritance 
in the name of the slave, so as to pre- 
vent the deceased suffering disgrace. 

Gai. ii. 154. 
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Tlie heirs under a Roman testament accepted all the liabilities | 
of the deceased. When, therefore, the debts exceeded the value 
of the inheritance, the heir named in the testament would probably 
refuse the inheritance ; and if no one would accept the heirship, 
the creditors stepped in and had the estate sold for their benefit. 

As this was thought a great stigma on the memory of the deceased, 
a slave was frequently enfranchised by the testator and named 
heir ; and as the slave could not refuse to take the office upon 
him (being thence called Ueres necemirkiH)^ the sale of the effects, 
if necessary, was made in his name, and not in that of his master. 

Of course this could only take place when the slave was the sole 
heir. If there was any other heir, the slave would not be heir by 
necessity ; and hence, in the text, the expression solm ei necoa- 
mrim heres is used. A slave so emancipated became a Roman 
citizen. (Gai. i. 21.) 

2. Idemque juris est et si sine,. 2. The law is the same also when 
libertate servus heres institutus est. a slave is instituted heir, although ^ ' 

Quod nostra constitutio non solum his freedom be not expressly given 
in domino, qui solveifdo non eat, sed him ; for our constitution, in a new 
generaliter constituit nova liumani- spirit of humanity, decides not only 
tatis ratione, ut ex ipsa scriptura with regard to an insolvent master, 
institutionis etiam libertas ei com- but generally, that the mere insti- 
petere videatur, cum non est veri- tution of a slave implies the grant of 
simile, euni, quern heredenx sibi liberty. For it is highly improbable, 
elegit, si prtetermiserit libertatis that a testator, although ho has omit- 
dationem, servum remanere volti- ted an express gift of freedom, should 
isse et neminem sibi lieredem fore. have wished that tlio person he has 

selected as heir should remain a slave, 
and that he himself should have no 
heir. ' 

8. In fraudem autem creditormn 8, A person manumits in fraud of 
nianumittere videtur„qui vel jam eo creditors, who is insolvent at the 
tempore, quo manuinittit, solvendo time that ho manumits, or beconxes ■ ^ , 

non est, vel qui datis libertatibus de- so by the manumission itself. It has, ‘ 

siturus est solvendo esse. Prtevalu- however, been settled that unless the 
isse tamen videtur, nisi animum manumittor intended to commit a 
quoque fraudandi manumissor ha- fraud, the gift of liberty is not in- 
buit, non impediri libei:tatem, validated, although his goods are 
quamvis bona ejus creditoribus non insufficient for the payment of his 
sufiiciant: siope enini de facultati- creditors; for men often hope their 
bus suis amplins quam in his est circiunstances are better than they 
sperant homines. Itaquo tunc in- really are. The gift of liberty is then 
tellegimus impediri libertatem, cum invalidated only when creditors are 
utroque modo fraudantur creditores, defrauded, both by the intention of 
id est et consilio manumittontis et the manumittor, and in reality ; that 
ipsa re, eo qtiod bona non suffectura is to say, by the iiisuffciency of the 
sunt creditoribus. effects to meet their claims. 

D. xL 9, 10; xlii, 8. 16. 

Fraud/l^ interpretatio in jure civili non ex (vventu dun-- 

tamvt^ md ex consilio (jnoque desidGratur, (D. 1. 17. 79.) Gains 
informs us (i. ,47) that peregrini were prevented from emfranchis- I 
ing slaves in fraud of creditors, though the other provisions of the I 
lex JElia Seidia did not affect them*. 
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Tlie heirs under a Roman testament accepted all the liabilities | 
of the deceased. When, therefore, the debts exceexled the value 
of the inheritance, the heir named in the testament would probably 
refuse the inheritance ; and if no one would accept the heirship, 
the creditors stepped in and had the estate sold for their benefit. 
As this was thought a great stigma on the memory of the deceased, 
a slave was frequently enfranchised by the testator and named 
heir ; and as the slave could not refuse to take the office upon 
him (being thence called heres nGGemarim)^ the sale of the effects, 
if necessary, was made in his name, and not in that of his master. 
Of course this could, only take place when the slave was the sole 
heir. If there was any other heir, the slave would not be heir by 
necessity ; and hence, in the text, the expression solm d neeos- 
mrius heres is used. A slave so emancipated became a Roman 
citizen. (Gai. i. 21.) 


2. Idemque juris est et si sine,, 
libertate servus heres institutus est. 
Quod nostra constitutio non soluni 
in domino, qui solveifdo non est, sed 
generaliter constituit nova limnani- 
tatis ratione, ut ex ipsa scriptura 
institutionis etiam libertas ei com- 
petere videatur, cum non est veri- 
simile, euni, quern heredenx sibi 
elegit, si praetermiserit libertatis 
dationeni, servmn remanere volu- 
isse et neminem sibi lieredem fore. 


8. In fraudem autem creditorum 
nianumittere videtur,.qui vel jam eo 
tempore, quo manuinittit, solvendo 
non est, vel qui datis libertatibus de- 
siturus est solvendo esse. Praivalu- 
isse tamen videtur, nisi animum 
quoque fratidandi manumissor ha- 
biiit, non imj)ediri libertatem, 
quamvis bona ejus creditoribus non 
sufficiant: sap© enini de facultati- 
bus suis amplius quam in his est 
sperant homines. Itaquo tunc in- 
tellegimus impediri libertatem, cum 
utroque modo fraxidantur creditores, 
id est et consilio manumittontis et 
ipsa re, eo quod bona non suffectura 
sunt creditoribus. 


2. The law is the same also when / ^ . 

a slave is instituted heir, although ^ ■ 
his freedom be not expressly given 
him; for oixr constitution, in a new 
spirit of humanity, decides not only 
with regard to an insolvent master, 
but generally, that the mere insti- 
tution of a slave implies the grant of 
liberty. For it is highly improbable, 
that a testator, although ho has omit- 
ted an express gift of freedom, should 
have wished that the person he has 
selected as heir should remain a slave, 
and that he himself should have no 
heir. ' 

8, A person manumits in fraud of 
creditors, who is insolvent at the , , . ^ 

time that ho manumits, or beconxes ■ ^ , 

so by the mamxmission itself. .It has, ?"■- ‘ ’ 

however, been settled that unlesH the . 
manumittor intended to commit a 
fraud, the gift of liberty is not in- 
validated, although his goods are 
insufficient for the payment of his 
creditors; for men often hope their 
circmnstancos are better than they 
really are. The gift of liberty is then 
invalidated only when creditors are 
defrauded, both by the intention of 
the manumittor, and in reality ; that 
is to say, by the iiisuffciency of the 
effects to meet their claims. 


D.xLO, 10; xlii, 8. 15. 


Fraudts interpretatio semper m jure civili non ex eventu, dun-- 
taxatj sed ex consilio <ptoque desideratur, (D. 1. 17. 79.) Gains 
informs us (i. ,47) that peregrhii were prevented from emfranchis- I 
ing slaves in fraud of creditors, tkougli the other provisions of the I 
lex Mlia Sentia did not affect them*. 


I 
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4. Eadem lege ^lia Sentia do- 
mino minori annis viginti non aliter 
manmnittere permittitiir, qiiam si 
vindicta apiid ^nsBmm jnsta cansa 
manmnissionis ^dprobata faerit nia- 
numissi. 

Gai. 


4. By the same lex ^lid Sentia^ 
again, a master, under the age ofj 
twenty years, cannot manumit, ixnless^ 
by vindicta, and unless this proceeding 
in regard to the person inamiinitted 
has been approved of by the council 
on some legitimate ground 
i. 38. 


This G07isilmm was held on certain days at Rome, and in the 
provinces sat during a session, on the last day of which cases such 
as those referred to in the text were determined. (Gai. i. 20.) 


5. Justse autem nianumissionis 
causse sunt, veluti si quis patrem 
aut matrem aut filium filiamve 
aut fratrem sororemve natm-ales 
aut paedagogum, nutricem, educa- 
torem aut alumnum alunmamve 
aut cohactaneum manumittat, aut 
servum procuratoris habendi gratia, 
aut anciUam matrimonii causa, 
dum tamen intra sex menses uxor 
ducatur, nisi justa causa impediat, 
et qui manuinittitur procuratoris 
habendi gratia, ne minor septem 
et decern annis manumittatur. 


Gai. i. 19. 39 ; 


5. Legitimate grounds for manu- ' 
mission are such as these : that the 
person to be maninnitted is father or 
mother to the manumittor, his son or 
daughter, his brother or sister, his 
preceptor, his nurse, his foster-father, 
his foster-child of either sex, or his 
foster-brother; that the person is ;i 
slave whom he wishes to make his pro- 
curator, or female slave whom he in- 
tends to marry, provided the marriage 
be performed wit hin six month s, unless 
prevented by some jEwlm cause ; and 
provided that the slave who is to l)o 
made a proctuator, be not manumitted 
under the age of seventeen years. 

D. xl. 2. 11-13. 


The most common case of a person emancipating his father 
and mother, and other near relations, would be when a slave was 
made heir. Theophilus (paraphr. on this paragraph) gives as an 
instance of a person enfranchising his brother, the case of a man 
having a child by a slave and then a son by a legal marriage. The 
former would be the slave of the latter. 

If the marriage was in any way impossible, the minor would 
not he allowed to enfranchise his female slave ; and it was requisite 
that it should be he himself who intended to marry her. 

I A procurator (i.e. agj^xit) below the age of seventeen could not 
) represent his principaT in any action (D. iii. 1. 1. 3), and it is tin’s 
probably that makes Justinian here require that the slave should 
be seventeen years of age in order to be emancipated by a minor. 


‘ - ^ 6. Semel autem causa adprobata, 
^ vera sive falsa sit, non retra- 

■" ’ ctatur. 

7. Cum ergo certus modus ma- 
numittendi minoribus viginti aimis 
dominis per legem .®liam Sentiam 
constitutus sit, eveniebat, ut, qui 
qua^ordecim annos astatis exple- 
ye]^,,Hcet testamentum facere possit 
et in eo heredem sibi instituere lega- 
taque relinquere possit, tamen, si ad 
hue minor sit annia viginti, liber- 


6. The approval of a ground of 
manumission o nce giv en, whether the 
reasons on whicEfWisTased be true or 
false, cannot be retracted. 

7. Certain limits being thus as- 
signed by the lex JElia Sentia to the 
power of persons under the age of 
twenty to manumit slaves, the result 
was that any one, who had completed 
his fourtejenth ye ar, might make a 
testameni, institute an heir, and give 
legacies, and yet that no person, 
under twenty, could give liberty to 
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4. Eadem lege ^lia Sentia do- 
mino minori annis viginti non aliter 
mamimittere j^ermittitiir, qnam si 
vindicta apiid ^nsBrnn jnsta cansa 
manmnissionis ^dprobata faerit nia- 
numissi. 

Gai. 


4. By the same lex ^lid Sentia^ 
again, a master, under the age ofj 
twenty years, cannot manumit, miless^ 
by vindicta, and unless this proceeding 
in regard to the person inamiinitted 
has been approved of by the council 
on some legitimate ground 
i. 38. 


This Gonsilmm was held on certain days at Rome, and in the 
provinces sat during a session, on the last day of which cases such 
as those referred to in the text were determined. (Gai. i. 20.) 


5. Justse autem naanumissionis 
causse sunt, veluti si quis patrem 
aut matrem aut filium fiiiamve 
aut fratrem sororemve naturales 
aut paedagogum, nutricem, educa- 
torem aut alumnum alunmamve 
aut eohactaneum manumittat, aut 
servum procuratoris habendi gratia, 
aut anciUam matrimonii causa, 
dum tamen intra sex menses uxor 
ducatur, nisi justa causa impediat, 
et qui manuinittitur procuratoris 
habendi gratia, ne minor septem 
et decern annis manumittatur. 


Gai. i. 19. 39 


5. Legitimate grounds for manu- 
mission are such as these : that the 
person to be maninnitted is father or 
mother to the manumittor, his son or 
daughter, his brother or sister, his 
preceptor, his nurse, his foster-father, 
his foster-child of either sex, or his 
foster-brother; that the person is ;i 
slave whom he wishes to make his pro- 
cmator, or female slave whom he in- 
tends to marry, provided the marriage 
be performed wit hin six month s, unless 
prevented by someiawlmca^ ; and 
provided that the slave who is to l)o 
made a procmator, be not manumitted 
under the age of seventeen years. 

D. xl. 2. 11-13. 




The most common case of a person emancipating his father 
and mother, and other near relations, would be when a slave was 
made heir. Theophilus (paraphr. on this paragraph) gives as an 
instance of a person enfranchising his brother, the case of a man 
having a child by a slave and then a son by a legal marriage. The 
former* would be the slave of the latter. 

If the marriage was in any way impossible, the minor would 
not be allowed to enfranchise his female slave ; and it was requisite 
that it should be he himself who intended to marry her. 
i A procurator (i.e. ag)^) below the age of seventeen could not 
] represent his principaT in any action (D. iii. 1. 1. 3), and it is tin’s 
probably that makes Justinian here require that the slave should 
be seventeen years of age in order to be emancipated by a minor. 

6. The approval of a ground of 
manumission o nce giv en, whether the 
reasons on whicEftl^Tased be true or 
false, cannot be retracted. 

7. Certain limits being thus as- 
signed by the lex JElia Sentia to the 
power of persons under the age of 
twenty to manumit slaves, the result 
was that any one, who had completed 
his fourteenth ye ar, might make a 
testameS, institute an heir, and give 
legacies, and yet that no person, 
under twenty, could give liberty to 


6. Semel autem causa adprobata, 
,^j.^give vera sive falsa sit, non retra- 

ctatur. 

7. Cum ergo certus modus ma- 
numittendi minoribus viginti annis 
dominis per legem ^liam Sentiam 
constitutus sit, eveniebat, ut, qui 
qua^ordecim annos setatis exple- 
ye]^,,Hcet testamentum facere possit 
et in eo heredem sibi instituere lega- 
taque relinquere possit, tamen, si ad 
hue minor sit anniS' viginti, Hber- 
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tatem servo dare non poterat. Quod 
non erat ferendum, si is, cui totorum 
bonoriim in testamento dispositio 
data erat, uni servo libertatem dare 
non permittebatur. Quare nos si- 
militer ei quemadmodum alias res 
ita et servos suos in ultima vo- 
luntate disponere, quemadmodum 
voluerit, permittimus, ut et liberta- 
-tem eis possit . prusstare. Sed cum 
libertas insestimabilis est et ju-opter 
hoc ante vicesimum aetatis annum 
-antiquitas libertatem servo dari 
prohibebat : ideo nos, mediam quo- 
•dammodo viam eligentes, non aliter 
minori viginti annis libertatem in 
testamento dare servo suo concedi- 
mus, nisi septimum et decimum an- 
num impleverit et octavum deci- 
mum tetigerit. Cum enim anti- 
•quitas hujusmodi £etati et pro 
aliis postulare concessit, cur non 
■etiam sui judicii stj^ibilitas ita eos 
^djuvare credatur, ut'et ad libertates 
dandas servis suis possint prove - 
nire ? 


a slave. This seemed intolera})le : 
that a man, permitted to dispose of 
all his effects by testament, could not 
enfranchise one single slave. Wo 
therefore give him the power of dis- 
posing, by testament, of his slaves, 
as of all’ his other property, exactly 
as he pleases, so as to be able also to 
give them liberty. But as liberty is 
of inestimable value, and our ancient 
laws, therefore, prohibited any person, 
under twenty years of age, to give 
it to a slave, we adopt a middle 
course, and only ^ person, 

under twenty years of age, to confer 
freedom on his slaves by testament, 
if he has completed Ids seventeenth 
and entered on his eighteenth year. 
For since the ancient law permitted 
X^ersons at eighteen years of age to 
plead for others, why should not 
their judgment be considered sound 
enough to enable theni to give liberty 
to their own slaves 


G Ai. i. 40. 


The lex JElia 8entia required the manumission given by a. j 
minor to be given by the form of vincUota, This was held to ex- | 
elude the minor from giving it by testament. Manumission was 
something more than the disposal of a 'piece of ])roperty ; it was 
the creation of a citizen, and thus might consistently be denied to 
minors whose power of disposing of pro];)erty was unfettered. 
Justinian, nine years after the Institutes were- puldished, abolished 
the distinction he establishes in the text, and allowed the minor 
to give liberty by testament at any time when he could make a | 
testament at all, by a Novel (119. 2), containing the words mnd- f 
mus lit Ucentia mi7U)rthus m ij>so iami)ore^ m quo eis de 

reliqaci eorumv sahstimtia disponere perm/ittifm'^ etiam servos sa.os 
in idtimis volimtaiilnis mminmittere. 

Tit. VII, DE LEGE FURIA CANINIA SUBLATA. 


Lege Furia Caninia certus modus 
constitutus erat in servis testamento 
manumittendis. Quam quasi liber- 
tatibusimpedientem et quodammodo 
invidam^ toUendam esse censuimus, 
cuni satis fuerat inhumanum, vivos 
quidem licentiam habere totam suam 
familiam libertate donare, nisi alia 
causa impediat libertati, morientibus 
autem hujusmodi licentiam adimere. 

GAi.i.'42 


The lex Furia Caninia imx^osed a 
limit on tlie number of slaves who 
cnq],d hA_iam^.irnitted by^atfiJQ ^e*^: 
but we have thought right tolSbolish 
this law as invidiously placing obsta- 
cles in the way of liberty. It seemed 
very unreasonable to allow x>orHonH, 
in their lifetime, to manumit all their 
slaves, if there is no special reason 
to prevent them, and yet to flepi'ive 
the dying of the like power. :: 

46;C. vii. 8. 'V , 
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tatem servo dare non poterat. Quod 
non erat ferendum, si is, cui totorum 
bonoriim in testamento dispositio 
data erat, uni servo libertatem dare 
non permittebatur. Quare nos si- 
militer ei quemadmodum alias res 
ita et servos suos in ultima vo- 
luntate disponere, quemadmodum 
voluerit, permittimus, ut et liberta- 
-tem eis possit . prasstare. Sed cum 
libertas insestimabilis est et xu'opter 
hoc ante vicesimum aetatis annum 
-antiquitas libertatem servo dari 
prohibebat : ideo nos, mediam quo- 
•dammodo viam eligentes, non aliter 
minori viginti annis libertatem in 
testamento dare servo suo concedi- 
mus, nisi septimum et decimum an- 
num impleverit et octavum deci- 
mum tetigerit. Cum enim anti- 
•quitas hujusmodi £etati et pro 
aliis postulare concessit, cur non 
■etiam sui judicii stis.ibilitas ita eos 
^djuvare credatur, ut'et ad libertates 
dandas servis suis possint prove - 
nire ? 


a slave. This seemed intoleralde : 
that a man, permitted to dispose of 
all his effects by testament, could not 
enfranchise one single slave. _ \No 
therefore give him the power of dis- 
posing, by testament, of liis slaves, 
as of all his other propert}^ exactly 
as he pleases, so as to be able also to 
give them liberty. But as liberty is 
of inestimable value, and our ancient 
laws, therefore, prohibited any person, 
under twenty years of age, to give 
it to a slave, we adopt a middle 
course, and only jiermit a person, 
under twenty years of age, to confer 
freedom on his slaves by testament, 
if he has completed Ids seventeenth 
and entered on his eighteenth year. 
For since the ancient law permitted 
persons at eighteen years of age to 
j)lea(l for others, why should not 
their judgment be considered sound 
enough to enable theni to give liberty 
to their own slaves ‘? 


G Ai. i. 40. 


The lex JEUa Sentia required the manumission given by a, j 
minor to be given by the form of vincUota, This was lield to ex- | 
olude the minor from giving it by testament. Manumission was 
something more than the disposal of a piece of ])roperty ; it was 
the creation of a citizen, and thus might consistently be denied to 
minors whose power of disposing of property was unfettered. 
Justinian, nine years after the Institutes were puldished, abolished 
the distinction he establishes in the text, and allowed the minor 
to give liberty by testament at any time when he could make a | 
testament at all, by a Novel (119. 2), containing the words M/n.nl’- ] 
mm lit liamtia miimihm m ((ytufore^ in qua els de 

reliqiia eorumi suhstantia disponere perm/ittiim'^ etlani servos sn.os 
in uUimis volimtatihns mmiiimittere, 

' vV; 

Tit. VII, DE LEGE FURIA CANINIA SUBLATA, 


Lege Furia Caninia certus modus 
constitutus erat in servis testamento 
manumittendis. Quam quasi libcr- 
tatibusimpedientem et quodammodo 
invidam toUendam esse censuimus, 
€uni satis fuerat inhumanum, vivos 
quidem licentiam habere totam suam 
familiam libertate donare, nisi alia 
causa impediat libertati, morientibus 
autem hujusmodi licentiam adimere. 

Gai. i.'42‘ 


The lex Furia Caninia imposed a 
limit on tlio number of slaves who 

but we have thought right tolSbolish 
this law as invidiously placing obsta- 
cles in the way of liberty. It seemed 
very unreasonable to allow persons, 
in their lifetime, to manumit all their 
slaves, if there is no special reason 
to prevent them, and yet to flepiuve 
the dying of the like power. ^ 

46 ; C. vii. 8. V ^ 
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' T: The lex Fiiria Oanmia was made in the year A.p....„8j four 
years after the lex JElico Sentia, (Suet. Aug. 40.) Its object 
was to prevent the manumission of crowds of slaves enfranchised 
in order to gratify the vanity of testators, who wished their funeral 
train to be swollen with these witnesses to their liberality. It 
provided that the owner of two slaves might enfranchise both ; of 
ftom two to ten, half ; of from ten to Jhirty, one-third ; of from 
thirty to one hundred, one-fourth ; and of a larger number, one- 
fifth ; but in no case was the number enfranchised to exceed one 
hundred. The slaves to be manumitted were required to be de- 
signated by name. The citizenship was so worthless in the days 
of Justinian, that it mattered little how many slaves were made 
free ; but in the days of Augustus, the distinction made between 
the living and the dying master, which Justinian calls satis inliii- 
i/iamtm, was far from unreasonable. A master might well be 
trusted not to impoverish himself by reckless manumission during 
his life, and yet be denied the power of gratifying his vanity at 
the expense of his heir. 


Tit. VIII. DE HIS, QUI SUI VEL ALIENI JUKIS SUNT. 

Sequitur de jure personaruna alia We now come to another division 
tlivisio. Nam qiiaedam personae sui relative to the rights of persons ; for 
juris sunt, quaedam alieno jiiri sub- some persons are sid juris ^ some are 
jectae sunt: rursus earum, qusealieno subject to the power of others. Of 
jtui subjeetae sunt, aliae in potestate those, again, who are subject to others, 
i3arentum, alise in potestate domino- some are in the power of ascendants, A 
mm sunt. Videamus itaque de his, others in that of masters. -Let us, 
quse aheno juri subjeetae sunt : nam then, treat of those who are subject to- 
si cognoverimus, quae istae person® others ; for, when we have ascertained 
sint, simul intellegemus, qu® sui who these are, we shall at the same 
juris sunt. Ac prius dispiciamus time discover who are sui juris. And 
de his, qui in potestate dommorum first let us consider those who are in 
sunt. . the power of masters. 

Gai. i. 48. 51. 

Justinian now passes to the division of persons as members of 
a family. The head of a Roman family exercised supreme autho- 
lity over his wife, his children, his children’s children, and his 
slaves. (See Introd. sec. 40.) He was their owner as well as 
their master. He alone was sid juris^ and all the other members 
of the family were alleni juris^ for they belonged to him. The 
whole group, that is, the head and those in his power, were the 
The head was the ^ term not expressive 

|oP paternity (D. 1. 16. 195. 2), but merely signifying a person 
I who was not under the power of another, and who, consequently, 

I might have others under his power. An unmarried woman whose 
father was dead, was said to be a mat&i'familiaSy a term which, in 
this sense, is only the feminine form of patmfcimilias. She was 
sid juris, and might have slaves, though of course she could have 
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' t: The lex Fiiria Gamma was made in the year A.p._„8j four 
years after the lex JElioj Sentia. (Suet. Aug. 40.) Its object 
was to prevent the manumission of crowds of slaves enfranchised 
in order to gratify the vanity of testators, who wished their funeral 
train to be swollen with these witnesses to their liberality. It 
provided that the owner of two slaves might enfranchise both ; of 
ftom two to ten, half ; of from ten to .thirty, one-third ; of from 
thirty to one hundred, one-fourth ; and of a larger number, one- 
fifth ; but in no case was the number enfranchised to exceed one 
hundred. The slaves to be manumitted were required to be de- 
signated by name. The citizenship was so worthless in the days 
of Justinian, that it mattered little how many slaves were made 
free ; but in the days of Augustus, the distinction made between 
the living and the dying master, which Justinian calls satis inhii'- 
was far from unreasonable. A master might well be 
trusted not to impoverish himself by reckless manumission during 
Iiis life, and yet be denied the power of gratifying his vanity at 
the expense of his heir. 


Tit. VIII. DE HIS, QUI SUI VEL ALIENI JURIS SUNT* 

Sequitxir de jure personarum alia We now come to another division 
tlivisio. Nam qiiaedam personae sui relative to the rights of persons ; for 
juris sunt, quaedam alieno jiiri sub- some persons are sui juris, some are 
jectae sunt : mrsiis earum, quse alieno subject to the power of others. Of 
juri subjeetae sunt, aiise in potestate those, again, who are subject to others, 
j)arentum, aiise in potestate domino^ some are in the power of ascendants,,^ A 
nun sxmt. Videamus itaque de his, others in that of masters. -Let us, 
quae aheno juri subject© sunt : nam then, treat of those who are subject to- 
si cognoverimus, quae ist© person© others ; for, when we have ascertained 
sint, simul intellegemus, qu© sui who these are, we shall at the same 
juris sunt. Ac prius dispiciamus time discover who are sm And 

de his, qui in potestate dominorum first let us consider those who are in 
sunt. . the power of masters. 

Gai. i. 48. 51. 

Justinian now passes to the division of persons as members of 
a family. The head of a Roman family exercised supreme autho- 
lity over his wife, his children, his children’s children, and his 
slaves. (See Introd. sec. 40.) He was their owner as well as 
their master. He alone was sui juris^ and all the other members 
of the family w^ere alieni jurisj for they belonged to him. The 
whole group, that is, the head and those in his power, were the 
^amilda. The head was the a term not expressive 

|oP paternity (D. 1. 16. 195. 2), but merely signifying a person 
I who was not under the power of another, and who, consequently, 

I might have others under his power. An unmarried woman whose 
father was dead, was said to be a mat&i'familias, a term which, in 
this sense, is only the feminine form of paterfcLmilias. She wa^ 
sui juris, and might have slaves, though of course she could have 
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no power over persons freeborn. For if she married, her children 
were in her husband’s power, not in hers. (See Iiitrod. sec. 40.) 

The word familia was used in so many different senses, that 
it may be as well to collect them here, before entering on the 
subject of family relations. Familia is used to mean, — 1. All| 
]:)ersons of tlte blood of the same ancestor; 2. The head of the| 
family and all those in his power whether slaves or free ; 3. Alll 
connected by agnation (see Inti-od. sec. 44); 4. The slaves of one| 
man ; 5. The property of a paterfamilias^ of whatever sort. The 
word is fully explained in a fragment of Ulpian. (D. 1. 16. 195.) 

Gains, from whom much of this section is borrowed, says,— 
M'urs'us earvm persoyharum qiue alieno jvri subjected mmt^ alim 
in potestatoj alien m maim, alim in mancipio sunt (i. 49). The 
])ersons m mamt were those wives wdio passed through the parti- 
cular forms of marriage which placed a wife in the position of a 
daughter to her own husband; that is, the religious ceremony of 
confarreaMo, the fictitious sale coemptio, and urns, or cohabita- 
tion unbroken by an absence of three niglits in the year. (See 
Introd. sec. 46.) ^ Persons in mancApio were those sold by the 
head of their family, or by themselves, with tlie form of maiuApatio. 
(See Gai. i. 116-123, and Introd. sec. 42.) They were said to be 
sorvorwn loco (not servi) with reference to thes purchaser, but as 
to other persons they were free. Such sales were merely fictitious, 
except in tlie early days of Eome. • The subjection in mami had 
ceased before the time of Jusjiniaii, and he did away with the last 
traces of that in ma,ncipi6, (See Tit. 12. 6.) 

1. In potestate itaque dominorum 1. Slaves are in the power of mas- 
sunt servi. Qiue quidem potestas ters, a power derived from the law of 
juris gentium est : nam apud omnes nations : for among all nations it may 
perieque gentes animadvertere pos- be reiiiarked that masters have the 
sumus, dominis in servos vitse neeis- power of life and death over their 
que potestatem esse, et quodcum* slaves, and that evei'ything acquired 
que per servxnn adquiritur, id domino by the slave is acquired for the mas- 
adquiritur. tor. 

Gai. i. 52. 


The power of the master over liis slaves was spoken of as the 


d om inica potestas. The 
ascribed to the jus (jemlium. (I 

_ 2. Sed hoc tempore nullis ho- 
minibus, qui sub imperio nostro sunt, 
licet sine causa legibus cognita et 
supra modum in servos suos stevire. 
Nam ex constitutione divi Pii An- 
tonini qui sine causa servum suum 
occiderit, non minus puniri jubetur, 
quam qui servum alienum occi- 
derit. Sed et major asperitas do- 
minorum ejusdem principis consti- 
tutione coercetur. Nam consultus 
a quibusdam prsesidibus provin- 
eiarum de his servis, qtu ad gedem 
sacram vel ad statuas principum 


of this power has beem already 


2. But at the present day no per- ^ 
sons under our rule may xxse violence 
towards their slaves, without a reason 
recognised by the law, or over to an ex- 
treme extent. For, by a constitution of 
the Emperor Antoninus Pius, he who 
withoxit any reason kills his own slave, 
is to be punished equally with one who 
has killed the slave of another. The 
excessive severity of masters is also re- 
strained by another constitxition of the 
same emperor. For, when consxilted 
by certain governors of provinces 
on the subject of slaves, who fed for 
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no power over persons freeborn. For if she married, her children 
were in her husband’s power, not in hers. (See Iiitrod. sec. 40.) 

The word familia was used in so many different senses, that 
it may be as well to collect them here, before entering on the 
subject of family relations. Familia is used to mean, — 1. All| 
]:)ersons of the blood of the same ancestor; 2. The head of the| 
family and all those in his power whether slaves or free ; 3. Alll 
connected by agnation (see Introd. sec. 44); 4. The slaves of one| 
man ; 5. The property of a paterfamilias^ of whatever sort. The 
word is fully explained in a fragment of TJlpian. (D. 1. 1(5. 195.) 

Gains, from whom much of this section is borrowed, says,— 
liurs'us earum pefsoyiarum qiue alimo jvri subjectat mnty alke 
in potestatej alice m mami, alite in manoi/pio sunt (i. 49). The 
persons m manu were those wives wiio passed through the pai'ti- 
cular forms of marriage wiiich placed a wife in the position of a 
daughter to her own husband; that is, the religious cei’emony of 
eonfarreatioj the fictitious sale coemptio^ and usus^ or cohabita- 
tion unbroken by an absence of three niglits in the year. (See 
Introd. sec. 46.) ^ Persons in mancApio w^ere those sold by the 
head of their family, or by themselves, with tlie form of manmpatio. 
(See Gai. i. 116-123, and Introd. sec. 42.) They we^e said to be 
sorvoruin loco (not servi) with reference to tlu^. purchaser, but as 
to other persons they were free. Such sales were merely fictitious, 
except in the early days of Eonie. • The subjection in mam/u had 
ceased before the time of Jusjiniaii, and he did away with the last 
traces of that in manaipio, (See Tit. 12. 6.) 

1. In potestate itaque dominorum 1. Slaves are in the power of mas- 
sunt servi. Qiue qxiidein potestas ters, a power derived firoin the law of 
juris gentium est : nam apud omnes nations : for among all nations it may 
l>eraique gentes animadvertere poa- be reiiiarked that masters have the 
sumus, dominis in servos vitie neeis- power of life and death over thoir 
<|ue potestatem esse, et quodcum* slaves, and that everything ac(iuirod 
que per servxnn. adquiritur, id domino by the slave is ac(pxired for the mas- 
adquiritur. tor. 

Gai. i. 52. 


The power of the master over his slaves w’'as spoken of as the 
dpmmica potestas. The origin of this power has beem already 
ascribed to the jus (jemMum. (Tit. 3. 2.) 


_ 2. Sed hoc tempore nullis ho- 
minibus, qui sub imperio nostro sunt, 
licet sine causa legibus cognita et 
sxxpra modum in servos suos stevire. 
Nam ex constitutione divi Pii An- 
tonini qui sine causa servxxm suxim 
occiderit, non minus puniri jubetur, 
quam qui servum alienum occi- 
derit. Sed et major aspeiitas do- 
minorxxm ejusdem principis consti- 
tutione coercetur. Nam consultus 
a quibusdam prsesidibus provin- 
eiarum de his servis, qxu ad gedem 
sacram vel ad statuas principum 


2. Bxxt at the present day no per- 
sons under oixr rule may xxse violence 
towards their slaves, without a reason 
recognised by the law, or over to an ex- 
treme extent. For, by a constitution of 
the Emperor Antoninus Pius, he who 
withoxit any reason kills his own slave, 
is to be punished equally with one who 
has killed the slave of another. The 
excessive severity of masters is also re- 
strained by another constitxition of the 
same emperor. For, when consxilted 
by certain governors of provinces 
on the subject of slaves, who fed for 
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confagiiint, praecepit, nt si intole- 
rabilis videatur dominorum ssevitia, 
•cogantnr servos bonis condicioni- 
bus vender©, ut pretium dominis 
daretur : et recte ; expedit eniin 
rei pnblicae, ne quis re sua male 
ntatur, Cujus re scrip ti ad JElium 
Mareianmn emissi verba bsec sunt : 

Dominoram quidem potestatem 
in suos servos iUibatam esse opor- 
tet nec cuiquam liominnm jus 
suiim detrabi. Sed dominorum 
interest, ne auxilium contra saevi- 
tiam vel famem vel intolerabilem 
injimam denegetur his, qui juste 
deprecantur. Ideoque cognosce de 
querellis eorum, qui ex familia Julii 
Sabini ad statuam confugerunt, et 
si vel durius habitos, quam sequum 
est, vel infami injuria atfectos co- 
gnoveris, veniri jube, ita ut in pote- 
statem domini non revertantur. 
Qui Sabinus, si me® eonstitutioni 
fraudem fecerit, sciet, me admissum 
severius exsecuturum.’ 


refuge either to temples, or the statues 
of the emi^erors, he decided that if the 
severity of masters should appear 
excessive, they might be compelled 
to make sale of their slaves upon 
equitable terms, so that the masters 
might receive the value ; and this was 
a very wise decision, as it concerns the 
public good that no one should mis- 
use his own i^roperty. The following 
are the terms of this rescript of Anto- 
ninus, which was sent to .felius Mar- 
cianus. ‘ The power of masters over 
their slaves ought to be preserved un- 
impaired, nor ought any man to be de- 
prived of his- right. But it is for the 
interest of all masters themselves, 
that relief prayed on good grounds 
against cruelty, the denial of suste- 
nance, or any other intolerable injury, 
should not be refused. Examine, 
therefore, into the complaints of the 
slaves who have fled from the house 
of Julius Sabinu?, and taken refuge 
at the statue of the emperor; and, if 
you find that they have been too 
harshly treated, or wantonly disgraced, 
order them to be sold, so that they 
may not fall again under the power of 
their master ; and, if Sabinus attempt 
to evade my constitution, I would have 
him know, that I shall severely punish 
his disobedience.’ 


Gai. i. 53 ; D. i. 6. 2, 

fr The leq^ Cornelia de Sioanisj passed by Sylla, B.G. 81, made 
killing the slave 'of - another -person punishable as homicide, with 
death or exile (D. ix. 2. 23. 9); and the text tells ns that the 
provisions of this law were extended by the Emperor Antoninus 
Pius to the case of a master killing his own slave. The lex Fer 
trpnia (D. xlviii. 8. 11. 2), passed in the time of one of the early 
emperors, forbade masters to expose their slaves to contests with 
mid beasts. Hadrian required the sanction of a magistrate in afl 
cases before death was inflicted. (Spart. in Hadr. cap. 18; D. i. 
6. 2.) Constantine only permitted moderate corporal chastise- 
ment to be inflicted, and Justinian in the Code retains his enact- 
ment. (0. ix. 14.) 

Justinian does not notice the corresponding changes whicli the 
clemency of later times worked in the control of the master over 
€Ee slave’s property ; • according to the usage of these times this 
I property, called jpecnlium^ belonged in fact, though not in. law, 
f to the slave, and he often purchased his liberty with it. (Tacit. 
xiv. 42; D. XV. 1. 53.) 
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confagiiint, praecepit, nt si intole- 
rabilis videatur dominorum ssevitia, 
•cogantnr servos bonis condicioni- 
bus vender©, ut pretium dominis 
daretur : et recte ; expedit eniin 
rei pnblicae, ne quis re sua male 
ntatur, Cujus re scrip ti ad JElium 
Mareianmn emissi verba bsec sunt : 

Dominoram quidem potestatem 
in suos servos iUibatam esse opor- 
tet nec cuiquam liominnm jus 
suiim detrabi. Sed dominorum 
interest, ne auxilium contra saevi- 
tiam vel famem vel intolerabilem 
injimam denegetur his, qui juste 
deprecantur. Ideoque cognosce de 
querellis eorum, qui ex familia Julii 
Sabini ad statuam confugerunt, et 
si vel durius habitos, quam sequum 
est, vel infami injuria atfectos co- 
gnoveris, veniri jube, ita ut in pote- 
statem domini non revertantur. 
Qui Sabinus, si me® eonstitutioni 
fraudem fecerit, sciet, me admissum 
severius exsecuturum.’ 


refuge either to temples, or the statues 
of the emi^erors, he decided that if the 
severity of masters should appear 
excessive, they might be compelled 
to make sale of their slaves upon 
equitable terms, so that the masters 
might receive the value ; and this was 
a very wise decision, as it concerns the 
public good that no one should mis- 
use his own i^roperty. The following 
are the terms of this rescript of Anto- 
ninus, which was sent to .felius Mar- 
cianus. ‘ The power of masters over 
their slaves ought to be preserved un- 
impaired, nor ought any man to be de- 
prived of his- right. But it is for the 
interest of all masters themselves, 
that relief prayed on good grounds 
against cruelty, the denial of suste- 
nance, or any other intolerable injury, 
should not be refused. Examine, 
therefore, into the complaints of the 
slaves who have fled from the house 
of Julius Sabinu?, and taken refuge 
at the statue of the emperor; and, if 
you find that they have been too 
harshly treated, or wantonly disgraced, 
order them to be sold, so that they 
may not fall again under the power of 
their master ; and, if Sabinus attempt 
to evade my constitution, I would have 
him know, that I shall severely punish 
his disobedience.’ 


Gai. i. 53 ; D. i. 6. 2, 

fr The leq^ Cornelia de Sioanisj passed by Sylla, B.G. 81, made 
killing the slave 'of - another -person punishable as homicide, with 
death or exile (D. ix. 2. 23. 9); and the text tells ns that the 
provisions of this law were extended by the Emperor Antoninus 
Pius to the case of a master killing his own slave. The lex Fer 
trpnia (D. xlviii. 8. 11. 2), passed in the time of one of the early 
emperors, forbade masters to expose their slaves to contests with 
mid beasts. Hadrian required the sanction of a magistrate in afl 
cases before death was inflicted. (Spart. in Hadr. cap. 18; D. i. 
6. 2.) Constantine only permitted moderate corporal chastise- 
ment to be inflicted, and Justinian in the Code retains his enact- 
ment. (0. ix. 14.) 

Justinian does not notice the corresponding changes whicli the 
clemency of later times worked in the control of the master over 
€Ee slave’s property ; • according to the usage of these times this 
I property, called jpecnlium^ belonged in fact, though not in. law, 
f to the slave, and he often purchased his liberty with it. (Tacit. 
xiv. 42; D. XV. 1. 53.) 
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Tit. IX. DE PATRIA POTESTATE. 

In potestate nostra sunt liberi Our children, begotten in lawful 
nostri, quos ex justis nuptiis pro- marriage, are in our power, 
creaverimus. 

G-ai. i. 55. 

The patria potedas differed originally little, if at all, from 
the dommica potesias. If the sense of ownership was not so com- 
plete in the former, it was probably limited more by natiii*al feel- 
ing than by law. The father could s<^l, expose, or pat to death, 
his children, (Twelve Tables, No. 4 ; see Introd. sec.*^.) Time, 
liowever, ameliorated the position of the child, and all that was 
left was a power to inflict moderate chastisement (0. viii. 47. 31), f * 
and to sell at the time of birth in cases of extreme necessity. ' 
(C, iv. 43. 1.) Constantine condemned the father wlio killed his 
child to the punishment of a parricide. (0. ix. 17. 1.) The sale, 
of a child was m^genjn;al fi mid only formed tlie mode l)y 

which the child was released from the father’s power. 

Like that of the slave, the child’s property was only a 
linrib^ belonging s trict ly to the father ; and whatevei* tlie son in 
potedato acquired was acquired for the father, although the son 
could not make his father’s position worse, and the failier was not 
liable for the debts and engagements of the son. But u nder the 
early emp erors a ch ange was made, and the son haiTcomplete 
ownershipm property acquifSl fd -war ( cgst^rermt ^ pecnlimn) ; 
Constantine made a further exception of property acquired in 
employitients about the court (< rnad-cadm)bse (see 

Bk. ii. 9, and. Introd. sec. 41) ; and J ustinian only p erm itted. thp 
father to have the nsufa-Gt, du ring Aiis liff' ^f everything comiiiqr 
fd tlie in any waiy except from the father himself. (Bk. ii. 

^ ^ ; 

The meaning of justce nwpMm will appear in the next Title. 

Neither age nor marriage terminated the power of a father over 
his son. As we learn from Tit. 12. 4, the fiUusfamilim might 
rise to the higliest ])ublic dignities, even tliat of consul, and yet 
he would remain in the power of his father. If a daughter married 
m mmin^ she passed from her father’s power into that of her 
husband. Tlie modes in which the patria potestah' was ended are 
treated of in Tit. 12 of this Book. 

1. Nupti^ autem^ sive matrimo- 1. Marriage, or matrimony, is a 
nium est viri et mulieris conjunctio, joining together of a man and woman, 
individuam consuetudinem vitie con- carrying with it a mode of life in which 
tinens. . they are inseparable. 

D. xxiii. 2. 1. 

is properly the ceremonies attending the formation of I 
the legal tie, and matrimonium is the tie itself ; but the jurists I 
use the two terms quite indifferently, as, for instance, Modestinus 
says, ^ nuptice conjunctio mavis et femincB^ (D. xxiii. 2. 1.) 

The individua co^imepadq implied a community of rank 
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Tit. IX. DE PATRIA POTESTATE. 

In potestate nostra snnt liberi Onr children, begotten in lawful 
nostri, quos ex justis nnptiis pro- marriage, are in onr power, 
creaverimns. 

aAi.i. 55. 

The patria potedas differed originally little, if at all, from 
the dommica potestas. If the sense of ownershii^ was not so com- 
plete in the former, it was probably limited more by iiatii,i*al feel- 
ing than by law. The father conld sdl, expose, or put to deatli 
his children, (Twelve Tables, No. 4 ; see Introd. sec.*^.) Time, 
however, ameliorated the position of the child, and all that was 
left was a power to inflict moderate chastisement (0. viii. 47. 31), f * 
and to sell at the time of birth in cases of extreme necessity. ^ 
(C, iv. 43. 1.) Constantine condemned the father wlio killed his 
child to the punishment of a parricide. (0. ix. 17. 1.) The sale, 
of a child was formed tl ie mode l)y 

which the child was :released from the father’s power. ^ 

Like that of the slave, the child’s property was only a y/eo//- 
linrib^ belonging steictly to the father ; and whatever tlie son in 
'poicdate acquired was acquired for the father, although the son 
could not make his father’s position worse, and the failier was not 
liable for the debts and engagements of the son. But u nder the 
early empe rors a ch ange was made, and the son haJTcomplete 
owiiershipTn property acqmfecT fn war ( cmf'rerm; ' pecnliam) ; 
Constantine made a further exception of property acquirecliii 
employitients about the court (( rmd-cadronse vmidiam ') (see 
Bk. ii, 9, and. Introd. sec. 41) ; and ^ J ustinian only permi t^^ 
father to have the n«uIV_ri.Gt, du ringAiis of everythiug coming 
to' til e ^.1 in any waiy except from the father himself. (Bk. ii. 

■T ^.o:) ■ — ^ ^ ; 

The meaning of justfs ^luptim will appear in the next Title. 

Neither a.ge nor marriage terminated the power of a father over 
his son. As we learn from Tit. 12. 4, the fUusfamili(('.s might 
rise to the higliest ])ublic dignities, even tliat of consul, and yet 
he would remain in the power of his father. If a daughter married 
m mann^ she passed from her father’s power into that of her 
husband. Tlie modes in which the patria potestaif was ended are 
treated of in Tit. 12 of this Book. 

1. Nuptiae autem sive matrinio- 1. Marriage, or matrimony, is a 
nium est viri et nmlieris conjunctio, joining together of a man and woman, 
individuam consuetudinem viti© con- carrying with it a mode of life in which 
tinens. . they are inseparable. 

D. xxiii. 2. 1, 

Siiptm is properly the ceremonies attending the formation of I 
the legal tie, and mairimoniim'h is the tie itself ; but the jurists 1 
use the two terms quite indifferently, as, for instance, Modestinus 
says, ^ 'mqdice Htrnt conjunctio maris et (D. xxiii. 2. 1.) 

The individiia consii^fadq vHm implied a community of rank 
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and position, and of sacred and human law, cLivini et hmnw}vt jny 
commimicatio (D. sxiii. 2. 1), but not necessarily of propert" 
Marriage gave neither party any right over the property of the othe 
except when the wife„passed in mamiTYi^ and then all that slxo ha 
belonged to the husband. For the meaning pf individua coxupai 
Tacitus, Ann. vi. 10, ' apud Capreas mdividni ' (neyei^ parted). 

2. Jus autem potestatis, quod in 2. The power which we ha.'^e ov< 
liberos habemus, proprium est ci- our children is peculiar to the Gxtizei 
\ium Eomanorum ; nulli enim alii of Borne ; for no other people Have 
sunt homines, qui talem in liberos power over their children, sucH as v 
habeant potestatem, qualem nos ha- have over ours, 
bemus. 

GA1.L55. 


Gains mentions the Galatae as being reported to have Had 
similar institution. (See also Galatians iv. 1.) 


3. Qui igitur ex te et uxore tua 
nascitur, in tua potestate est : item 
qui ex filio tuo et uxore ejus na- 
scitur, id est nepos tuus et neptis, 
geque in tua sunt potestate, et pro- 
nepos et proneptis et deinceps_ ce- 
teri. Qui tamen ex filia tua nascitur, 
in tua potestate non est, sed in patris 
ejus. 


3. The child born to you and. yox\ 
wife is in your power. And so is th 
child born to your son of his wife, tha 
is, your grandson or granddauglater ; s 
are your great- ^andchildren, arfd a! 
your other desc^dants. 'But sl chil 
born of your daughter is not in you 
power, but in the power of its ow; 
father. 


If a woman, although she was not in the power of her husband 
had children, they were not ui her power; and hence, as sh 
could have no descendants in her power, it was said, mulier fmni 
lice Slice et caput et finis est, i.e.‘ her family ended.. with ^er sell 
(D, 1. 16. 195. 5.) 

Tit. X. DE NUPTIIS. 


Justus autem nuptias inter se ci- 
ves Bomani contrahunt, qui secun- 
dum prsecepta legum coeunt, mas- 
culi quidem puheres, feminse autem 
' viripotentes, sive patresfamilias sint 
sive filiifamilias, dum tamen filii- 
familias et consensum habeant 
parentum, quorum in potestate 
sunt. Kam boc fieri debere et 
civilis et naturalis ratio suadet in 
tantum, ut jussuin parentis praece- 
dere deTbeat. Unde qusesitum est, an 
furiosi filia nubere aut furiosi filius 
uxorem ducere possit? Oumque 
super filio variabatur, nostra pro- 
cessit decisio, qua permissum est 
ad exempliun filiae furiosi fihum 
^quoque posse et sine patris inter- 
ventu matrimonium sibi copulare 
secundum datum ex constitutione 
modum. 

C. V 


Boman citizens form the tie of law 
fol marriage with each other when the; 
are united according to law, the male' 
having attained the age of puberty, am 
thefemales amarriageable age, wHethei 
they Bxepatresfamilias onfiliifctiTi^'ilias 
but, if the latter, they must first oHtaii. 
the con sent of their ascendants .in whos^ 
po weFiShey "'Sf e.’^ For both rLatura" 
reason and the law require this consent ; 
so much so, indeed, that it ou^Ht tc 
precede the marriage. Hence the <iues- 
tiohlias arisen, whether the daxight ei 
of a madman could b e ma rrieck o£3 iis 
son niarry . And as opinions were 
diwcled aslo the"soh. we decided ifi ai 

Tcr^tEie of a madman miarry w 
ouPthe intervenSbun^f^ fath eir, 
cording to the mode'istablisEeSoy our 
constitution. 

. 4. 25. 


Roman law there were three modes oi 
forming Tne me of marriage: first, cQnfamatip, a religious cere- 
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and position, and of sacred and human law, divmi et hmnwivi 
commimicatio (D. xxiii. 2. 1), but not necessarily of property 
Marriage gave neither party any right over the property of the othe 
except when the wife, passed in mamtm^ and then all that site ha 
belonged to the husband. For the meaning pf individua coxupaot 
Tacitus, Ann. vi. 10, ^ apud Capreas individni ’ (neyei^parte.^). 

2. Jus autem potestatis, quod in 2. The power which we ha.'^e ov< 
liberos habemus, proprium est ci- our children is peculiar to the 
\ium Bomanorum ; nulli enim alii of Borne ; for no other people Have 
sunt homines, qui talem in liberos power over their children, sucH as v 
habeant potestatem, qualem nos ha> have over ours, 
bemus. 

Gai. i- 55. 


Gains mentions the Galatae as being reported to have Had 
similar institution. (See also Galatians iv. 1.) 


3. Qui igitur ex te et uxore tua 
nascitur, in tua potestate esfe : item 
qui ex filio tuo et uxore ejus na- 
scitur, id est nepos tuus et neptis, 
geque in tua sunt potestate, et pro- 
nepos et proneptis et deinceps_ ce- 
teri. Qui tamen ex filia tua nascitur, 
in tua potestate non est, sed in patris 
ejus. 


3. The child born to you and. yox\ 
wife is in your power. And so is th 
child born to your son of his wife, tha 
is, your grandson or granddaiiglater ; s 
are your great- m^andchildren, surfd a', 
your other desc^dants. But a* chil 
born of your daughter is not in you 
power, but in the power of its ow; 
father. 


If a woman, although she was not in the power of her husband 
had children, they were not In her power; and hence, as sh 
could have no descendants in her power, it was said, mulier jfcimi 
lice Slice et caput et finis est, i.e.' her family ended, with ^er sell 
(D, 1. 16. 195. 5.) 

Tit. X. DE NUPTIIS. 
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ad exempliun filiae furiosi filium 
^quoque posse et sine patris inter- 
ventu matrimonium sibi copulare 
secundum datum ex constitutione 
modum. 

C. V 


Boman citizens form the tie of law 
ful marriage with each other when the^ 
are united according to law, the male' 
having attained the age of puberty, am 
thefemales amarriageable age, wHethei 
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but, if the latter, they must first oHtaii. 
the c onsent of their ascendants .in whos^ 
power^ey For™ both rLatura" 

reason and the law require this consent ; 
so much so, indeed, that it ou^Ht tc 
precede the marriage. Hence the <iues- 
tiohlias arisen, whether the daxi^ht ei 
of a madman could b e ma rriech - oS ^iis 
son marry . And as opinions were 
diHcled as to the"soh. we decide cl ih ai 

Tuay tbLe s^ of a madman mia^ 

ouPthgluiiiervehtibh^^^ 

cording to the modeestatlishedBy our 

constitution. 

. 4. 25. 


formi^^ 


| Mlie8t times of Boman .k'vg there were three modes oi 
ot marriage : first, emfarreatio, a ” ' ' ' 
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mony, in which none but those to whom the jus sacrum was open 
eonld take part ; secondly, coemptiOj a fictitious sale, in which the 
wife was sold to the husband ; and lastly, usus, i.e. cohabitation 
with the intention of forming a marriage. (Gai. i. 110-114.) All 
three modes had the same effect on the position of the wife. She 
always passed in mamim viri, (See Introd. sec. 46.) This incident 
of marriage was attached to the marriage by mere pohabitatioii and i 
lapse of time,, on the analogy of the ownership which was acquired in ^ 
a thing by uninterrupted possession. It was, however, open to tlief 
wife to ^ break the use;' to prevent, that is, her husband gainhig* 
complete power over her by lapse of time : the law of the Twelve^. 
Tables declared that, if the wife absented herself from her hus- 
band for three nights in the year, the usus should be interrupted, 
and she should remain in her own familia^ and not pass into that 
of her husband. This was considered so much more advantageous 
to the wife, as by passing into the ma.nus she occupied the posi- 
tion of a daughter in the power of her husband, and all her 
property belonged to him, that, even in the latter days of tlie re- 
public, almost all marriages were formed without the wife passing 
into the mamis o/ her husband. In the time^jof ^usti 
never did so, and the whole distin^o^of"^3ie effect of diff'ermti 
modes of marriage had been long obsolete. The n' m)ticu wer e 
equally Judw wheth er the wife passed in m amim T3r iiot. i wife 
who ' did ^^t pass in manmn and who was not emancipated re- 


mained in the power of her father, and so she remained, except in 
regard to the sacred rites of her husband’s family, when, the 
marriage was by confarreaMo under a law passed in the time of 
Tiberius. (Gai. i. 136.) T he wife w ho -passed in manwm was 
termed a materfam^ius: the wife not inmoA 


d^matwyia until matrona came to be used for all married women 
(ORr^'op. c. 3 ; Aul. Gell. Nod. Attic. 18. 6.) 

At no time did these different modes of being m anned form part|j 
of the real tie of marriage ; tliey onl y decided, when tlie tie of inar- 
riag e_was formed, w hat position of Neithe r 

%ere the religions eai-p.n:i Qiii es nor tire nuptial rites anvtliing more l 


t han accessories Aif that jd nchCTea^^ the bixulin^ relatiou betwee n 

i t he part ies. T he tie itself was constitutolby the conseiit of 
^ pa.rties — b y theif^i^itentiQg^ man and w i fa^^^--^^^-^ ex* 

pr ised and manifested ; and the mode in whicli it was nocessaiy 

manifestation should take place was that the woman jlipuld ' 

pass into her hup^ hfl.nd’g A. man and wximJirrwere nof" 

^ ihirried because they lived together, unless they had the inten- 
tion to be married. Nuftias non concuhitus sad consensus faoit. 
(D. XXXV. 1. 15.) Neither was the mere expression of a consent 
sufficient to constitute a marriage. Tliere must be an imtuol or 
^ instructive p assing of the woman into the possession of the man. 

' The ordinary sign of this was that slie was received into tlie luis- 

band's house, i^dpmum dedmi ; but this was only the usual and 
most patent sign, an3 any other clear indication was accepted. lf‘, 
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manifestation should take place was that the woman jlipuld ' 

pass into her hup^ hfl.nd’g A. man and wximJirrwere nof" 

^ ihirried because they lived together, unless they had the inten- 
tion to be married. Nuftias non concuhitus sad consensus faoit. 
(D. XXXV. 1. 15.) Neither was the mere expression of a consent 
sufficient to constitute a marriage. Tliere must be an imtuol or 
^ instructive p assing of the woman into the possession of the man. 

' The ordinary sign of this was that slie was received into tlie luis- 

band's house, i^dpmum dedmi ; but this was only the usual and 
most patent sign, an3 any other clear indication was accepted. lf‘, 
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for example, fke parties were both personally present and formally 
CQnsentecl, the woman was taken to have placed herself, or been 
placed if she was m mamt, in the possession of the man (0. v. 
17, 11), and the marriage tie was formed; while, on the other 
hand, a maiTiage c ou lrl not be effected bv a m er e written consent 

between persons n o t present together, as by. letter fD. xx iii. 2. 5), 

wiSont the womahT^sing mto the man s possession by some 




separate dis tinct act, i 
^"iiTbrder that the 


' received int6~Eis'hon^ 


marriage mipit have the effect of jmtcB 
, it was necessary that three conditions should be fulfilled. 
II. There must be the consen t of the parties duly manifested; 

2. The parties must be puberes ^li^e. the man must be fourteen and 
the woman twelve years of age ; and 3. They must have the 

or legal power of contracting marriage, which may be 
regarded under three heads : — 1. Under the old law both parties 
were required to be ch^ens, or to have had so much of citizenship 
given them as would enable them to form justce miptue. Various 
changes were made on this head, which will be noticed under sec- . 
tion 11 of this Title. 2. They must not stand within the prohi- 
bited degrees of relationship ; what these were is discussed inTiEe' 
following paragraphs of this Title. 3. If under the power of any 
one, they must have obtained that person’s consent. The husband 
was oblige d, even though in . ,his_^ |3||i|ih ather’s power, to obtainJb is 
father’s a)nsent also (D. xxhi. 2'. l^^I) : otherwise the gran 3 fathead 
c ould hflv^evmt ual lv increased the number of the father’s fani ily- 
without consulting h im (D. i. 7. 7), which it was against the spirit 
of the law to allow, as no one could have a n^^ew sum 
on him by agna ti on against his will. (See Tit. 11. 7~!) 

The same reason had caused the doubt adverted to in the text, 
whether, even if the father was incapable of giving his consent, 
the son could introduce new members into his father’s family. 
This did not apply to the daughter, who could not introduce new 
members into her father’s lanodly. Justinian, in the Code, pre- 
scribed the mode in which marriage might be validly made either 
by the son or daughter of a madman. The son or daughter of 
the madman was to submit the proposed marriage to be approved, 
and the gift to the wife and the dgs to be fixed, by thepYc/ecitt^ itrbi 
at Constantinople, by the py}xeses or bishop of the city in the pro- 
vinces, in the presence of the curator of the madman and his prin- 
cipal relations. Marcus Aurelius had previously provided for the 
case of children of imbecile persons, dementes. (C. v. 4. 25.) 
Where the rights of the paterfamilias were not in question, as 
when the son was emancipated, it was not necessary to have the 
father’s consent. (D. xxiii. 2. 25.) 

I f the,,person s, whos e consent wa s necessarv^d id not give it. the 
marrkge was absolutel y^void^ and th erefore no subsequent consent 
^uCTrSifviL Thus Justinian savsTiere that the consent, iussium 
(a word denoting the authority of the paterfamilias) ^ must precede 
the marriage. It was not, however, necessary that the consent 
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for example, tlLe parties were both personally present and formally 
CQnsented, the woman was taken to have placed herself, or been 
placed if she was m mamij in the possession of the man (0. v. 
17, 11), and the marriage tie was formed; while, on the other 
hand, a maiTiage c ou ld not be effected by a m er e written consent 

het^; ^n persons n ot present togethe r, as by. letter (D. xx iii. 2. 5), 

w ithont the womanT passi ng ~mto the man's possession by some 
separate d islmct act, shell a_s lbeing Reived intd~his house./ 
^^liT'brder that the marriage might have the effect of jtistce 
it was necessary that three conditions should be fulfilled. 

II. There must be the consen t of the parties duly manifested; 
2. The parties must be '}mberes ^\e. the man must be fourteen and 
the woman twelve years of age ; and 3. They must have the cp%- 
niibium^ or legal power of contracting marriage, which may be~ 
regarded under three heads : — 1. Under the old law both parties 
were required to be citizens, or to have had so much of citizenship 
given them as would enable them to form justce Various 

changes were made on this head, which will be noticed under sec- 
tion 11 of this Title. 2. They must not stand within the prohi- 
bited degrees of relationship ; what these were is discussed iiTtli^ 
following paragraphs of this Title. 8. If under the power of any 
one, they must have obtained that person’s consent. The hushaud 
was oblige d, even thou gh in hia-g|m^f ather’s newer, to obtf^ji-n h i« 
Tafer’s (mnsent also ('D. xxhi. 2'. otherwise the 

c ould have event ual lv increased the number of the father’s fQ^mly- 
without consulting h im (D. i. 7. 71, which it was against the spirit 
ofThe law to allow, as no one could have a new 



0 J 3 . him by agna ti on against his will. (See ^lit. 11. 7^ 

The same reason had caused the doubt adverted to in the text, 
whether, even if the father was incapable of giving his consent, 
the son could introduce new members into his father’s family. 
This did not apply to the daughter, who could not introduce new 
members into her father’s lamily. Justinian, in the Code, pre- 
scribed the mode in which marriage might be validly made either 
by the son or daughter of a madman. The son or daughter of 
the madman was to submit the proposed marriage to be approved, 
and the gift to the wife and the dgs to be fixed, by the pxefeckis urU 
at Constantinople, by the jphxeses or bishop of the city in the pro- 
vinces, in the presence of the curator of the madman and his prin- 
cipal relations. Marcus Aurelius had previously provided for the 
case of children of imbecile persons, dementes. (C. v. 4. 25.) 
Where the rights of the ^paterfamilias were not in question, as 
when the son was emancipated, it was not necessary to have the 
father’s consent. (D. xxiii. 2. 25.) 

I f„the,,pePSons , whose consent was necessary^d id not give it. the 
mamage wa ^ absolutel y.^ void^ and th erefore no subsequent mnscut 
couI3" mtify^L Thus Justinian says here that the consent.^^g^6m 


(a word denoting the authoiity of the paterfamilias), must precede 
the marriage. It was not, however, necessary that the consent 
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ould be expressly given. If the 2 ^atGrfi:mjiMa,s 
riage and did not Qp-jj ose it, hi s . assent wa s.:Bresiiinec 

and iTTie^^ alDsent or a captive frr tliree ye ars, his" children 

might form a marriage which he could not afterwards disapprove of. 
(D. xxiii. 2. 9. 10). ^J£Jboth~^iL^th^ the parties were imoyhe/rt^ 
f) t the tim a--oil4;]ie m arriage, the mar riage ^ thmixy lLJ^ 
b ecame valid by their living together w ith the in taiitian...of being 
inaiTi edafter w as attained (D. xxiii, 2. 4.) 

1. Ergo Ith omn^s nobis iixores 
diicere licet : nam quamndam nu- 
ptiis abstinendumest. Inter eas enim 
personas, quas parentnm liberoriimve 
locum inter se optinent, nuptiiB 
contrahi non possunt, veluti inter 
patrem et filiam vel aviim et ne- 
ptem vel matrem et filiam vel aviam 
et nepotem et usque ad infinitum : 
et si tales persoiii^e inter se coierunt, 
nefarias atque incestas nuptias con- 
traxisse dicuntur. Et liiec adeo ita 
sunt, ut, quamvis pei^ adoptionem 
parentum liberorumve loco sibi esse 
cceperint, non possint inter se matri- 
monio jungi, in tantum, ut etiam 
dissoluta adoptione idem juris ma- 
neat : itaque earn, quiB tilii per ad- 
optionem filiaaut neptis esse coeperit, 
non poteris uxorem ducere, quamvis 
earn emancipaveris. 




1. We may not marry every woman 
without distinction : for with some, 
marriage is forbidden. Marriage can- 
not be contracted between persons 
standing to each other in the relation 
of ascendan t and, descendant, as be- 

tween a father and daughter, a grand- 
father and his granddaughter, a mother 
and her son, a grandmother and her 
grandson ; and so on, ad infinitum. 
And, if sucl]_p£amn^ together, 

t hey only c(^n tract a - jcnimmal Mid^- 
ceatuouB ma niagia; 


s^ndant s and descendants, who am 
only sohy adoption, cimn ot inte rmarry 
and eVeu after the adopti on is dissolved 
t he prohibition remain s. You cannot 
therefore, marry a woman who has been 
either your daughter or granddaughter 
by adoption, although you may have 
emancipated her. 

Gai. i. 58, 59. 






i 

(.f •* 


When two persons were related by being agnaM to each other, 
tliey were exactly in the same relative position, so far as i^egarded 
the power of marrying, as if they had been related in the same 
degree by blood. If the tie of ayriatio was dissolved by emanci- 
pation, the tie of blood, if any, would of course remain, and be a 
bar to marriage ; but if there was no tie of blood, that is, if one 
of the parties had entered the family by adoption, then, if the 
emancipated person had, while the agiuitio subsisted, occupied the 
position of ascendant or descendant to the other piersou, marriage 
was forbidden, but if that of a collateral, ^was_allpwed. 


; (■ 


2. Inter eas quoque personas, quju 
ex transverso gradu cognationis jun- 
guntur, est quaedam siinilis observa- 
tio, sed non tanta. Sane enim inter 
fratrem sororemque nuptige prohi- 
hitae sunt, sive ab eodem patro ea- 
demque matre nati fuerint, sive ex 
/uA€«.alterutro eorum. Sed si qua per ad- 
> soror tibi esse cmperit, 

' quanuliu quidem constat adoptio, 
sane inter te et earn nuptiae oonsistere 
non possunt : cum vero per emanei- 
pationein adoptio dissoluta sit, pote- 


2. There arc also restrictions, though 
not so extensive, on marriage between, 
collateral relations, A b roth er and 
si^er,are forbidden to marryj"wliether 
they are the children of the same father 
and mother, or of one of the two only. 
And, if a woman becomes youx sister 
by adoption, so long as the adoption 
subsists,' you certainly cannot marry 
her; but Jf the adoption is destroye d 
by^ eina ncipation . voiT^Yni^ marry 
her '•‘aswou^'ay also, Tr'you your- 
sell are emancipated. Hence it fol-^ 
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be expressly given. If the ^^aterf^mdlday 
rkge and did not Qp-jj ose it, hl ^ Sisent wa sjpxemgiej 
♦ and iTTie^^ ahsent or a captive fpr tliree ,^ ars. 

might form a marriage which he could not afterwards disapprove of. 
(D. xxiii. 2. 9. 10). ^J£Jboth~4M^^her the parties were imoyhe/rt^ 
at th e tim a--i3il^ m arriage, the mar riage ^ 

b ecame valid by their living together w ith the . intention of being 
inam edafter p ^^ w as attained^^^ffi^^ 2. 4.) 


1. Ergo Kk omn^s nobis iixores 
diicere licet : nani qnarundam nu- 
ptiis abstinendumest. Inter eas enim 
personas, quse parentnm liberoriimve 
locum inter se optinent, nuptiae 
contrahi non f)Ossunt, veluti inter 
patrem et filiam vel avum et ne- 
ptem vel matrem et filiam vel aviam 
et nepotem et usque ad infinitum : 
et si tales persoiii^e inter se coierunt, 
nefarias atque incestas nuptias con- 
traxisse dicuntur. Et hiec adeo ita 
sunt, ut, quamvis pei^ adoptionem 
parentum liberorumve loco sibi esse 
cceperint, non possint inter se matri- 
inonio jungi, in tantum, ut etiam 
dissoluta adoptione idem juris ma- 
neat : itaque earn, quiB tilii per ad- 
optionem filiaaut neptis esse coeperit, 
non poteris uxorem ducere, quamvis 
earn emancipaveris. 




„. 5 . 

1. We may not marry every woman 
without distinction : for with some, 
marriage is forbidden. Marriage can- 
not be contracted between persons 
standing to each other in the relation 
agc<sndan t and descendant, as be- 

tween a father and daughter, a grand- 
father and his granddaughter, a mother 
and her son, a grandmother and her 
grandson ; and so on, ad infinitum n 

And, if p^> vwnnji m i tA together, 

t hey only contract a- jcrimmal MidJn- 

c^tuoiiB ..^cuamck 

tCs^nda nts and descendants, who arp , 

l and even after the adopti on is dissolved 
t he prohibition remain s. You cannot 
therefore, marry a woman who has been 
either your daughter or granddaughter 
by adoption, although you may have 
emancipated her. 






Gai. i. 58, 59. 

When two persons were related by being arpyiti to each other, 
tliey were exactly in the same relative position, so far as regarded 
the power of marrying, as if they had been related in the same 
degree by blood. If the tie of (Kjnatio was dissolved by emanci- 
pation, the tie of blood, if any, would of course remain, and be a 
bar to marriage ; but if there was no tie of blood, that is, if one 
^ of the parties had entered the family by adoption, then, if the 
emancipated person had, while the cupbatio subsisted, occupied the 
position of ascendant or descendant to the ol'lier p)ersou, marriage 
was forbidden, but if that of a collateral, it w^jJJpwed. 

2. Inter eas quoque personas, qxim 
ex transverse gradxi cognationis jun- 
guntur, est qiiaedam similis observa- 
tio, sed non tanta. Sane enim inter 
fratrem sororemque nuptise prohi- 
hitae sunt, sive ab eodem patro ea- 
; r f * demque matre nati fuerint, sive ex 
; ^ ^ /^»^f.alterutro eorum. Sed si qua per ad- 
' \ sopr tibi esse emperit, 

quanuliu quidem constat adoptio, 
sane inter te et earn nuptiae oonsistere 
non possunt : curd vero per emanei- 
pationexn adoptio dissoluta sit, pote- 

« <.,.-/•/ 3- 'i!’ * ^ ii.// I" • 


2. There arc also restrictions, though ' 


not so extensive, on marriage between, 
collateral relations, A b roth er and 
si^er.are forbidden to marryj"wliether 
they are the children of the same father 
and mother, or of one of the two only, , 
And, if a woman becomes youx sister 
by adoption, so long as the adoption 
subsists, you certainly cannot marry 
her ; but Jf the adoption is destroye d j 
by eimncipation," " you” '"hiiy marry 


% 


her^ may also, Tf you your- 

sell are emancipated. Hence it fol-^ 
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ris eam uxorem clucere \ sed et si lows, t hat if a man would acloiiiL Jbji^ 
tu emancipatus fueris, nihil est im- son-in-l aw, h e ought first to einan ci-. 
pedimento nuptiis. Et ideo constat, pate his daughter ; a nd if he j s^nld^ 
si quis genermn adoptare velit, de- a rdopF~Mi^daiighter-in-Ia^^ ough i 
here etim ante filiam snam emanci- previously to emancip kth-Ii£IiQn> 
pare : et si qnis velit mirmn ado- 
ptare, debere eum ante filiiim eman- 
cipare. 

Gai. i. 60, 61; D. xxiii. 2. 17. 1. 

To adopt a son-in-law would be to make him brothei* by 
agnation of his own wife. The bar did not invalidate the previous 
marriage, but operated to restrain the adoption, until the daughter 
^ad been emancipated. 


^^^3. Eratris vel sororis filiam uxo- 
dueere non licet. Sed nec ne- 
ptem fratris vel sororis dncere quis 
potest, quamvis quarto gradu sint. 
Cujus enim filiam uxorem dncere 
.jHon licet, ejus neque neptem per- 
" hiittitur. Ejus vero mulieris, quam 
pater tuus adoptavit, fiham non 
’.videris impediri uxorem dueere, quia 
neque naturali neque civili jure tibi 
conjungitur. 


3. A man may not marry the 
daughter of a brother or a sister, nor 
the granddaughter, although she is in 
the fourth degree. For when we may 
not marry the daughter of any person, 
neither may we marry the grand- 
daughter. But there_.daeajcLot-app6ftr 
t o be any imp edi ment to marrying the 
d aughter of a 'woman whom 
fa ther has adopted ; for she is not con- 
nected with you, Sther by natural or 
civil law. 


■■ D. xxiii. 2. 12. 4. 

^ I I n the dir act -line eve ry deg ree re presents a gen eration. The 

son is in the first degree with respecrTcT his lather • Tlie'gra 
in the second with' respect to his grandfather. In the cpliateral 
line the generations are taken first up to, and then down from, the 
common ancestors. For instaTmft^ n. re in the fourth 

^ ; degree^ From either cousin to his father is one degree, frouTt^ 

, i fibther to the grandfather is another, from the grandfather to the 

; father of the other cousin is a third, and from that father to that 

; cousin is a fourth. 

‘ The marriage of a man with his brother’s daughter had been 

legalised in favour of Claudius and Agrippina (Suet, in GhmcL 26 ; 

. Gai. i. 62) ; but iDrohibited by Constantine (Cod. Theod. i. 2). 

Marriage with a sister’s daughter was never allowed. ' 

p , The children of a lawful marriage never followed the family of 

■ Eiother, and therefore, though she was adopted, remained as 

th^y ^ere before. But of course a daughter could not have mar- 
- . ried an adopted son’s son. 

• I ^ j 4. Duormn autem fratrum vel 4. The children .qf two brntbAra ^ 

if i I i *{sororam liberivel fiatris et sororis t wo sistie rs...or:. o f a-brother 
' ■ 1 1 ■ f'"' I possunt. %,y tngAiKp r 

' - ""I ' 1 ■ B. xxiii. 2. 3. 

I The marriage of first cousins, forbidden by preceding emperors, 

I liad again been legalised by Arcadius and Honorius. (0. v. 4. 19.) 

i . 5. Item amitam, licet adoptivam, 5. So, too, a man may not marry 

ijxorem dueere non licet, item ma- his p^mal aunt, even though she is 
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ris earn nxorem clucere : sed et si lows, t hat if a man would aclopt^h ^ 
tu emancipatus fueris, nihil est im- goikisblaw, h e ought first to einan ci- ^ 
pedimento nuptiis. Et ideo constat, pate his daughter ; a nd if he avoiiI cL. 
si qnis generum adoptare velit, de- a' cLopF~his daughter dn-Iaw^nSeoiighj i 
here etim ante filiam suam emanci- previously to emancip ata-liSIiQnl 
pare: et si qnis velit nnrmn ado- 
ptare, debere eum ante filinm eman- 
cipare. 

GAi.i. 60, 61; D. xxiii. 2. 17. 1. 



To adopt a son-in-law would be to make him brothei* by 
agnation of his own wife. The bar did not invalidate the previous 
marriage, but operated to restrain the adoption, until the daughter 
ad been emancipated. 




t:. 




,3. Eratris vel sororis filiam uxo- 
_^em dneere non licet. Sed nec ne- 
ptem fratris vel sororis dneere qnis 
potest, qnamvis quarto gradn sint. 
Cnjns enim filiam nxorem dneere 
.jHon licet, ejns neqne neptem per- 
>'■ ^'hiittitnr. Ejns vero mnlieris, qnam 
■ pater tuns adoptavit, fiham non 
^ 7 ,, ^videris impediri nxorem dneere, qnia 
■ “ ' neqne natnrali neqne civili jure tibi 
conjnngitnr. 


3. A man may not marry the 
daughter of a brother or a sister, nor 
the granddaughter, although she is in 
the fourth degree. For when we may 
not marry the daughter of any person, 
neither may we marry the grand- 
daughter. ^ But there^dikajoat-appear 
t o be any imn edi ment to marrying the 
d aughter of a 'woman whom, 
fa ther has ^dopted ; for she is not con- 
necied with yon, Sther by natural or 
ciyil law. 


D. xxiii. 2. 12. 4. 

I 1 11 the dir act. line eve ry degree represents a generation. The 
son is in the first degree with respecr to his lather • llie’gra 
in the second with' respect to Ms grandfather. In the cdlateral 
line the generations are taken first up to, and then down from, the 
common ancestors. For instenoc fir st nonsins n. rft in the fourth 





father of the other cousin is a third, and from that father to that 
cousin is a fourth. 

The marriage of a man with his brother’s daughter had been 
legalised in favour of Claudius and Agrippina (Suet, in GlcmcL 26 ; 
Gai. i. 62) ; bat ]prohibited by Constantine (Cod. Theod. i. 2). 
Marriage with a sister’s daughter was never allowed. 

The children of a lawful marriage never followed the family of 
^ mother, and therefore, though she was adopted, remained as 

th% were before. But of course a daughter could not have mrir- 
. an adopted son’s son. 


iff" 


'U 



4. Duorum autem fratrum vel 
isororum liberivel fiatris et sororis 
jjimgi possunt. 

D. xxiii. 2. 8. 


|bc 


v:. 


4. The children of two... brothers -or 4 -i' ^ 
and_.aister , ^ 


The marriage of first cousins, forbidden by preceding emperors, 
had again been legalised by ALreadius and Honorins. (0. v. 4. 19.) 

. 5. Item amitam, licet adoptivam, 5. So, too, a man may not marry 4 
ijxorem ducere non licet, item ma- bis p^<temal aunt, even though she is 


terteram, qnia parentum loco ha- so only by adoption ; nor his niaternal 
bentur. Qna ratione veriim est, annt ; because they are regarded as 
magnam quoque amitani et mater- being in the place of ascendants. For 
teram magnam prohiberi uxorem the same reason, no person may marry 
dncere. his great-aunt, either paternal or ma- 

ternal. 

Gai. i. 62 ; D. xxiii. 2. 17. 2. 


It was, of course, only possible to be in the same family witli 
an adopted aunt on the father's side. A mother’s sister by adop- 
tion would be in the family to which the mother belonged by 
birth, whereas the nephew w’-onld be in the family of the iatlier, 
and therefore adopiivam is added to amifam only, not to mater-- 
teram. 

Every person m the first degree from a common ancestor was ^ 
considered, so far as regarded marriage, in the position of that 
ancestor. Thus an aunt, being in the first degree from the grand- 
father, the common ancestor, was looked upon as standing in tlu.^ 
place of tliat grandfather (^‘pwreni/iH loro luthotiir)^ and could not 
therefore marry her nephew. A cousin would be in the second 
.^degree from the common ancestor, and therefore proximity would 
not be a bar to the anion. 


6. Aclhnitatis quoque venera- 
tione quarundam nuptiis absti- 
nere necesse est, Ut ecce privignam 
aut nurum uxorem ducere non licet, 
quia utrajque hliiB loco sunt. Quod 
scilicet ita accipi debet, si fuit 
nuriis aut privigna : nam si adhuc 
nurus est, id est si adhuc nupta 
est hlio tuo, alia ratione uxorem 
earn ducere non poteris, quia eadem 
duobus luipta esse non potest : item 
si adhuc privigna tua est, id est si 
mater ejus tibi nupta est, ideo earn 
uxorem ducere non poteris, quia 
duas uxores eodem tempore habere 
non licet. 


Gai 


6. There are, too, other marriages 
from which we must abstain, from 
regard to the ties created by marriage ; 
for example, a man may not marry liis 
wife’s daughter, or his son’s wife, for 
they are both in the place of daugliters 
to him; but this must be understood 
to mean those who have been our step- 
daughters or daughters -in-law ; for if 
a woman is still your daughter-in-law, 
that is, if she is still married to your 
son, you cannot marry her for another 
reason, as she cannot l)e the wife of 
two persons at once. And if your step- 
daughter is still your stepdaughter, 
that is, if her mother is still married 
to you, you cannot marry her, be(*.au 80 
a person cannot have two wives at the 
same time. 

. i. 63. 


is fgfv iYm.rriu,pB liP.hvv Afyj-.j^mk...p ArtfnY^ nf 

the main'ied pair and the^ld 


7. Socrum quoqiie et novercam 
prohibitum est uxorem ducere, (xuia 
matris loco sunt. Quod et ipsum 
dissoluta demum adfinitate procedit ; 
alioquin si adhuc noverca est, id 
■est si adhuc patri tuo nupta est, 
communi jure impeditur tibi nubere, 
quia eadem duobus nupta esse non 
potest : item si adhuc socrus est, id 
est si adhuc filia ejus tibi nupta est, 


7. Again, a man is forbidden to 
marry his wife’s mother, and Ms father’s 
wife, because they hold the place of 
mothers to him; a prohibition which 
can only operate when the affinity is 
dissolved; for if your stepmother is 
still your stepmother, that is, if she is 
still married to your father, she would 
be prohibited from marrying you by 
the common rule of law, which forbids 
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terteram, quia parentum loco ha- so only by adoption ; nor his maternal 
bentur. Qua ratione veriim est, aunt; because they are regarded as 
magnam quoque amitani et mater- being in the place of ascendants. For 
^ teram magnam prohiberi uxorem the same reason, no person may marry 
ducere. his great-aunt, either paternal or ma- 

ternal. ' ^ " 

Gai. i. 62 ; D. xxiii. 2. 17. 2. 


It was, of course, only possible to be in the same family witli 
an adopted aunt on the father's side. A mother’s sister by adop- 
tion would be in the family to which the mother belonged by 
birth, whereas the nephew w’-ould be in the family of the father, 
and therefore adoptivann is added to amitam only, not to mater- 
teram. 

Every person m the first degree from a common ancestor was ^ 
considered, so far as regarded marriage, in the position of that 
ancestor. Thus an aunt, being in the first degree from the grand- 
father, the common ancestor, was looked upon as standing in tlu.^ 
place of that grandfather (^‘pwreni/iH loro Jiahotiir)^ and could not 
therefore marry her nephew. A cousin would be in the second 
degree from the common ancestor, and therefore proximity would 
not be a bar to the anion. 


6. Aclfinitatis quoque venera- 
tione quarundaiu nuptiis absti- 
nere necesse est, Ut ecce privignam 
aut nurum uxorem ducere non licet, 
quia utrajque filiiB loco sunt. Quod 
scilicet ita accipi debet, si fait 
nuriis aut privigna : nam si adhuc 
nurus est, id est si adhuc nupta 
est filio tuo, alia ratione uxorem 
earn ducere non poteris, quia eadem 
duobus uupta esse non potest : item 
si adhuc privi^p;la tua est, id est si 
mater ejus tibi nupta est, ideo earn 
uxorem ducere non poteris, quia 
duas uxores eodem tempore habere 
non licet. 


Gai 


6. There are, too, other marriages 
from which we must abstain, from 
regard to the ties created by marriage ; 
for example, a man may not marry liis 
wife’s daughter, or his son’s wife, for 
they are both in the place of daugliters 
to him; but this must be understood 
to mean those who have been our step- 
daughters or daughters -in-law ; for if 
a woman is still your daughter-in-law, 
that is, if she is still married to your 
son, you cannot marry her for another 
reason, as she cannot l)e the wife of 
two persons at once. And if your step- 
daughter is still your stepdaughter, 
that is, if her mother is still married 
to you, you cannot marry her, be(*.au 80 
a person cannot have two wives at the 
same time. 

. i. 68. 


the married pair and the^kin_c^^^^^ 


7. Socrum quoqxie et novercam 
prohibitum est uxorem ducere, quia 
matris loco sunt. Quod et ipsum 
dissoluta demum adfinitate procedit ; 
alioquin si adhuc noverca est, id 
^ est si adhuc patri tuo nupta est, 
communi jure impeditur tibi nubere, 
quia eadem duobus nupta esse non 
potest : item si adhuc socrus est, id 
est si adhuc filia ejus tibi nupta est, 




7. Again, a man is forbidden to 
marry his wife’s mother, and Ms father’s 
wife, because they hold the place of 
mothers to him; a prohibition which 
can only operate when the affinity is 
dissolved ; for if your stepmother is 
still your stepmother, that is, if she is 
still married to your father, she would 
be prohibited from marrying you by 
the common rule of law, which forbids 
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ideo impedinntur nuptise, quia diias a woman to have two Imsbaiids at the 
iixores habere non potes. same time. So if yonr wife’s mother 

is still your wife’s mother, that is, if 
her daughter is still married to you, 
^ you cannot marry her, because you 
cannot have tw’-o wives at the same 
time. 

Gai. i. 63. 


The Institutes do not notice the marriage of a brother and 
sister-in-law. It was permitted up to the time of Constantine, 
who forbad it. (Cod. Theod. i. 2.) The prohibition was renewed 
by Valentinian, Theodosius, and Ainadius. (C. v. 5. 5.) 


8, Mariti tamen filius ex alia 
uxore et uxoris filia ex alio marito, 
vel contra, matrimonium recte con- 
Hrahunt, hcet habeant fcatrem so- 
roremve ex matrimonio postea con- 
tracto natos. 


9. Si uxor tua post divortium ex 
aho filiam procreaverit, hsec non est 
quidem privigna tua, sed Julianus 
htijusmodi nuptiis abstinere debere 
ait : nam nec sponsam filii nurum 
esse nec patris sponsam novercam 
esse, rectius tamen et jure facturos 
eos, qui hujusmodi nuptiis se absti- 
nuerint. 


8. The son of a husband by a former 
wife, and the daughter of a wife by a 
former husband, or the daughter of a 
husband by a former wife, and the son 
of a wife by a former husband, may 
lawfully contract marriage, even though 
they have a brother or sister born of 
the second marriage. 

9. The daui^hter of a divorced wife 
by a second husband is not your step- 
daughter; and yet Julian says we 
ought to abstain from such a marriage. 
For the woman betrothed to your son 
is not your daughter-in-law ; nor is the 
woman betrothed to you your son’s 
stepmother ; and yet it is more decent 
and more in accordance with law to 
abstain from such marriages. 


D. xxiii. 2, 12. 1, et seq. 


Th e c onstituted^ in no way a bindi ng tie.^ Tb.ey 

were ^ ^ law went, mufiial a tie. 

Spomalia sunt sponsio et repromissio nwptiariim futwrarum. (D. 
xxiii. 1. 1.) All that was necessary was, that the parties, and 
their respective patresfamilias^ should consent, and that the be- 
froth ed A ould have attained th^ age of seven years. Either party 
wishing to~renoOTce^h*e^ehgagemenf7which, by law, was always, 
permissible, could do so by announcing the wish in these words — 
conditione tua non utor^ and forfeiting the things.™given 

as^eam.esLjQr.. seciurit y t haJbuthe-pro mise shoul d Jbe^ hept, ifl any had 
beem.given. Hence it could only be custom foundecTon a respect 
for boni mores that prevented a father marrying his son’s betrothed, 
or a son his father’s. 


10. mud certum est, serviles ^ 10. It is certain that the relation- 
quoque cognationes impedimento ships of slaves are an impediment to 
esse nuptiis, si forte pater et filia aut marriage, if the father and daughter, 
firater et soror manumissi fuerint. or brother and sister, as the case may 

be, have been enfranchised. 

B. xxiii, 2, 14. 2, 

The union of slaves, corbkihm nwm was not recognised 
a s a marriage, but still the law did not permit natural ties to be 
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ideo impedinntiir nuptise, quia diias a woman to have two Imsbaiids at the 
iixores habere non potes. same time. So if yonr wife’s mother 

is still your wife’s mother, that is, if 
her daughter is still married to you, 
^ you cannot marry her, because you 
cannot have tw’-o wives at the same 
time. 

Gai. i. 63. 


The Institutes do not notice the marriage of a brother and 
sister-in-law. It was permitted up to the time of Constantine, 
who forbad it. (Cod. Theod. i. 2.) The prohibition was renewed 
by Valentinian, Theodosius, and Ancadius. (C. v. 5. 5.) 


^ . 8, Mariti tamen filius ex alia 

uxore et uxoris filia ex alio marito, 
vel contra, matrimonium recte con- 
Hrahunt, licet habeant fratrem so- 

V I roremve ex matrimonio postea con- 

. , . tracto natos. 


9. Si uxor tua post divortium ex 
aho filiam procreaverit, hsec non est 
quidem privigna tua, sed Juhanus 
hujusmodi nuptiis abstinere debere 
ait : nam nec sponsam filii nurum 
esse nec patris sponsam novercam 
esse, rectius tamen et jure facturos 
eos, qui hujusmodi nuptiis se absti- 
nuerint. 


8. The son of a husband by a former 
wife, and the daughter of a wife by a 
former husband, or the daughter of a 
husband by a former wife, and the son 
of a wife by a former husband, may 
lawfully contract marriage, even though 
they have a brother or sister born of 
the second marriage. 

9. The daui^hter of a divorced wife 
by a second husband is not your step- 
daughter; and yet Julian says we 
ought to abstain from such a marriage. 
For the woman betrothed to your son 
is not your daughter-in-law ; nor is the 
woman betrothed to you your son’s 
stepmother ; and yet it is more decent 
and more in accordance with law to 
abstain from such marriages. 


D. xxiii. 2, 12. 1, et seq. 


Thej;^6alia c onstituted^ in no_way a bindi ng tie.^ They 
were5_a^uJ^<3^~^ law mutlial ' pr oim&es-- -to^^^con ji®- 

Sioonsalia sunt sponsio et repromissio nwptiarmn futuramm. (D. 
xxiii. 1. 1.) All that was necessary was, that the parties, and 
their respective patresfamilias^ should consent, and that the be- 
froth ed A ould have attained the age of seven years. Either party 
wishing tbTrenoOTc^h'e^engagemenf^whrch, by law, was always, 
permissible, could do so by announcing the wish in these words — 
conditione tua non utor^ and forfeiting the i.e. thinga-given 

as..eam£di.jor„ secmiity:iihaJ^^ shoul d be kept, iflany had 

been givgB* Hence it could only be custom foundecTon a respect 
for honi mores that prevented a father marrying his son’s betrothed, 
or a son his father’s. 


10. mud certum est, serviles 10. It is certain that the relation- 
quoque cognationes impedimento ships of slaves are an impediment to 
esse nuptiis, si forte pater et filia aut marriage, if the father and daughter, 
firater et soror manumissi fuerint. or brother and sister, as the case may 

be, have been enfranchised. 

B. xxiii, 2. 14. 2. 

The union, of .slaves, contuhe ^’^'^'^im^ was not recognised — 

a s a marriage, but still the law did not permit na t u ral ties to be 




violated in tlie case of slaves, any more than in the case of the 
issue of concnhinagej or that of illicit commerce, (C. v. 4. 4.) 
Of course a manumission must have taken place, or there could 
be no question of 7iuptini ; but if slaves were freed, then, although 
competent to contract a marriage, they were 'bound by the ties of 
blood, and could not marry any one connected with them by close 
natural relationship. 


11. Sunt et aliae personae, quae 11. There are other persons also 
propter diversas rationes nuptias between whom marriage is prohibited 
■contrahere prohibentur, quas in li- for different reasons, which we have 
bris digestorum sen pandectarimi ex permitted to be enumerated in tlie 
veteri jure collectaruni enumerari books of the Digests or Pandects, 
permisimus. collected from the old law. 

D. xxiii. 2. 44. pr. and 1. 


The reasons referred to are not, like the preceding, founded on 
nearness of relationship or other tie, but on public or political 
grounds. The and pleht^ could not intermarry till the lex - 

Ccmuleia, (See Introd. sec. 9.) Nor the freeborn and freedmen 
till the lex Julia Foppiva. (D. xxiii. 2. 23.) Tin's law 

prohibited the marriage of senators with freedwomen, but allowed- 
that of other freeborn, forbidding at the same time all freeborn to ; 
marry actresses or women of openly bad character. (1). xxiii. 2. 41.)*^ 
Constantine extended the prohibition as regarded pe rsons of high. 
rank to marrying free^^ai^iiL.,Qf the lowest class, hnw/ileH ahjedatva ^ 
personce. (0. v. T77TJ) This was repealed by Justinian. (Nov. 
117. 6.) The guardian could not marry his ward before she was^« 
twenty-six years of age, unless beti'othed or given to him by hex" 
father. (D. xxiii. 2. (36.) The governor of a province could not,/ 1 ; 
while he held his office, marry a native of that province (I), xxiii. 

2. 38. 57), lest he should abuse his authoiuty. The ravislier could I 
not marry the woman he Molated. (C. ix. 13. 2.) Nor the adul- " 

, terer his accomplice. (Nov. 134.) Nor a Jew a Christian. (C. i, ’ 
9. 6.) 

While the distinction between Laimi (coloniaxli) and 
remained in force, a citizen had not conmiMwm^ and tlierefoi*e 
could not contract jiistce nuptiw^ with a Laima or a pemjrina 
unless he received permission from the emperor to conti’act junta ‘ 
muptice with such a person, a permission which GaiUvS tells us was 
often accorded to veterans. (Gai. i. 57; Ulp. Iteg, v. 4.) But 
t he unauthorise cf^monTol^ x citizen w ith a Latina or pmuirina was 
recognised as m(it nmo7mi7rh ^fhong^^ not as jmtai yiuptim. The 
yfe was termed^ in suc h a case miunia uxmL^ N one of the rules 
■of law as to patria potestan and don appliecP to such a union, but I 
the breach of the tie would be looked on as adultery. (D. xlviii.f 
5. 13. pr. 1.) 


12. Si adyersus ea, quse diximus, 12. If persons unite themselves in 
ahqui coierint, nec yir nec uxor contravention of the rules thus laid 
nec nuptise nec matrimonfum nec down, there is no husband or wife, no ^ 
dos intellegitur. Itaque ii, qui ex nuptials, no marriage, nor marriage \ 
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yiolatecl in tlie case of slaves, any more than in the case of the 
issue of concnhinagej or that of illicit commerce, (C. v. 4. 4.) 
Of course a manumission must have taken place, or there could 
be no question of 'iinptub ; but if slaves were freed, tlien, although 
competent to contract a marriage, they were 'bound by the ties of 
blood, and could not marry any one connected with them by close 
natural relationship. 


11. Sunt et aliae personae, quae 11. There are other persons also 
propter diversas rationes nuptias between whom marriage is prohibited 
■contrahere prohihentur, qtias in li- for different reasons, which we have 
bris digestorum sen pandectarimi ex permitted to be enumerated in tlie 
veteri jure collectarum enumerari boohs of the Digests or Pandects, 
permisimus. collected from the old law. 

D. xxiii. 2. 44. pr. and 1. 


The reasons referred to are not, like the preceding, founded on 
nearness of relationship or other tie, but on public or political 
grounds. The pcdren, and plehs could not intermarry till the lex * 
Canideia, (See Introd. sec. 9.) Nor the freeborn and freedmen 
till the lex Julia et^Papm Foppnm. (D. xxiii. 2. 23.) Tliis law ^ 
prohibited the marriage of senators with freedwomen, but allowed- 
that of other freeborn, forbidding at the same time all freeborn to ; 
marry actresses or women of openly bad chai-acter. (1). xxiii. 2. 41.)*^ 
Constantine extended the prohibition as regarded pe rsons of hiirh. < 
rank to marrying free^^ai^iiL.,Qf the lowest class, handle.^ ahjeofAuvn ^ 
personce. (0. v. This was repealed by Justinian. (Nov. 

117. 6.) The guardian coidd not marry his ward before she was^< 
twenty-six years of age, unless beti'othed or given to him by her 
father. (D. xxiii. 2. (36.) The governor of a province could not,/ J 
while he held his office, marry a native of that province (I), xxiii. 

2. 38. 57), lest he should abuse his authority. The ravisher could I 
not marry the woman he Holated. (C. ix. 13. 2.) Nor the adul- 
« terer his accomplice. (Nov, 134.) Nor a Jew a Christian. (C. i. ’ 

9. 6.) 

While the distinction between Laimi (cxloniaxd) and arr*.s* 
remained in force, a citisien had not cannulmm^ and tlierefore 
could not contract jaske nuptke, with a Laima, or a peregrina 
unless he received permission from the emperor to contract jmtiv 
muptim with such a person, a permission which GaiUvS tells us was 
often accorded to veterans. (Gai. i. 57; Ulp. Iteg, v. 4.) But 
t he unauthorise d^^mon '^^ i citizen w ith a Latina, ov per (Uirina was 
recognised as mat nmo7im7n^. 4hon^ not as judfu yiuptiaL The 
wife was termed in suc h a case imiiHia. N one of the rules 

few as to jjcdria potestm and cKFlppGKTto such a union, but I 
the breach of the tie would be looked on as adultery. (D. xlviii.f 
5. 13. pr. 1.) 

^ 12. Si adyersus ea, quse diximus, 12, If persons unite themselves in 
aliqui coierint, nec yir nec uxor contravention of the rules thus laid 
nec nuptise nec matrimonfum nec down, there is no husband or wife, no j. 
dos intellegitur. Itaque ii, qui ex nuptials, no marriage, nor marriage ^ 

, f • ' ^ 

f . . 
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eo coitu nascnntur, in potestate 
patris non sunt, sed tales sunt, 
quantum ad patriam potestatem 
pertinet, quales sunt ii, quos mater 
vulgo eoncepit- Nam nec hi patrem 
habere inteUeguntur, cum Ins etiam 
incertus est : unde sclent filii 
spurii appellaid, vel a Graeca voce 
quasi o-iTopdbrjv concepti, vel quasi 
sine patre fihi. Sequitur ergo, ut 
et dissolute tali coitu nec dotis ex- 
actioni locus sit. Qui autem pro- 
hibitas nuptias coeunt, et alias 
poenas patiuntm, quae sacris con- 
stitutionibus continentur. 




portion, and the children born in such 
a connection a Fe" not in the power nf 
t he father. For, withrT'egard to th*^ 
power of a father, they are in the 
position of children conceived in pro- 
stitution, who are looked upon as having 
no father, because it is uncertain who 
he is ; and are therefore called sptiriij 
either from a Greek word a-Tropd^Vy 
meaning ‘ at hazard,’ or as being sine 
]patre, without a father. On the disso- 
lution. therefc 


of ^uch a connec tion.. 
ere can be no claim mad a for th e ^ 
demand of am i arriage portion . Per- 
sons who contract prohibited marriages 
are liable also to foitlier penalties set 
forth in our imperial constitutions. 

Gai. i. 64 ; D. i. 5. 23 ; D. xxiii. 2. 52. 

Under the head of siaiprum the Romans included every union 
of the sexes forbidden joy morality. Different punishments 
awaited the guilty according to the degree of ^ crime implied in the 
union. (Cod. v. 5. 4.) But the law recognised and regulated in con- 
cuhinage (conmhinaiiis) a permanent cohabitation, though with- 
out the sanction of maniage, between parties to whose marriage 
there was no legal obstacle. In every case where such an obstacle 
existed, unless the obstacle was one merely founded on public 
policy, such as that of being governor of a province, who was not 
permitted to marry a native of that province, the law inflicted a 
punishment on parties cohabiting in defiance of law. During the 
later Empire, the chief incident of the Roman co nonhinat m^ 
which was so far restricted that a man could not have*Two**con«* 
cubines at once, or a wife and a concubine, was, that the children 
could be legitimatised, and so placed on a footing with the 
offspring of a legal marriage. (See next section.) IBetween the 
formation of such a union, and the contracting of a legal marriage, 
there seems to have been no difference except what rested in 
the intention of the parties. If two persons lived together, it w-as 
the intention with which they did so that decided whether the 
union was concubinage or marriage. Gonmhinam ex sola anvini 
destinatione cestimari oportet. (D. xxv. 7. 4.) If there was no 
affectio maritalis^ noJxjigntiQn, to treat the woman as a wife, she- 
was not a wife. Of course, practic^ally, the question of consent 
was seldom, if ever, left doubtful. Generally speaking, an instrii- 
mQnt fixing the am o unt settled resp"t^.¥veTynFw^ 

drawn up, and the consent was publicly giv en in the 
of friends . And as concubinasre a llislionouS 


A 


> 


^ ^ ^ 

‘ p resence of friends . And as concubinage was a 

tis.. presum]^ion in favour of marriage, when the woman 

ivrH honest parentage and of good character, was very strong. 

To_th^JHiiQm.jD concqbinaga„.j^^^ the incidents of marria ge 

N q, dos could be asked for, no donatio was made by the 
*,S§SL‘ powftT * of the father. • ' 
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cubines at once, or a wife and a concubine, was, that the children 
could be legitimatised, and so placed on a footing with the 
offspring of a legal marriage. (See next section.) Between the 
formation of such a union, and the contracting of a legal marriage, 
there seems to have been no difference except what rested in 
the intention of the parties. If two persons lived together, it w-as 
the intention with which they did so that decided whether tli^ 
union was concubinage or marriage. Gonmhmcm ex sola ariimi 
clestinatione cestimari oportet. (D. xxv. 7. 4.) If there was no 
affectio maritalis^ uo ii >4^tic)n to treat the woman as a wife, she- 
was not a wife. Of coui'se, practi(^ally, the question of consent 
was seldom, if ever, left doubtful. G enerally speaking, an instiui- 
the, am o unt settled resp"^tivelyn5^^ 
drawn up, and the consent was publicly given in the 
p resence of friend^ And as concubinage a "cusEbn^ 
tis.. presumption in favour of marriage, when the woman 

honest parentage and of good character, was very strong. 

attadhed . could be asked for, no donatio was made by the I 
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111 a legal marriage, without conventio in raaniim^ the marriage 
portion of the wife (dos) belonged to the husband during the 
continuance of the marriage. In early times his power over the 
ilos was unrestricted, but afterwards successive liraitatioiis of this 
power were introduced. (See Bk. ii. Tit. 7. 3; Tit. 8. pr.) ^ 
The settlement on the wife by the husband (donatio p'opter 
udqMas) belonged, during the marriage, to the wife, but was 

, managed by the husband. (See Bk. ii. Tit. 7. 3.) Divorc e was 
a 1 way s per mitted if either party ceased to wish, to preserve^ thii 
tie of marriage, which was onl y looked on as a contract j: esJimg on 

mutual conseifE T S. woman -in manu could not divorce herself from 

her husband, while a woman, not m manu, but in the foUdas of 17 
her father, might be divorced from her husband by her father, but*:::. 
Marcus Aurelius forbade the father to exercise his power except 
for some grave reasons. (Cod. v. 17. 5.) Unless, ^how b^Ji 

] iarties cmTsented,J :o a c livorce, heavy penalt ieg_wer© ^ to 

i ts being insisted o n j nyo n e alone, u nless" anj of the gr 
divorce es tablish edJby law, su^ as imnditct, 

(Co3rVri7. 8), c ouki be and, by the hx Julia de 

adult&nis^ the fact of repudp^on had to be established by tlie 
presence of seyeii»jritizens as witnesses, and a lihiMm reptidil. 
After the divorce either party might, after a fixed Interva,!, marry 
again, until, at a late period of l?,oman law, this power of rcmiarriage 
w^as curtailed by the Theodosian code. (Cod. Tli. iii. 16. 2.) 

13. Aliqiiando autem evenit, ut 13. It sometimes haxq)ons that 
liberi quiclem statim, ut nati sunt, children who at their birth wore not in ‘ 

in potestate parentum non fiant, the power of their father, are brouglit 
postea autem rediganfur in pote- under it afterwards. Such is the case 
statem. Qualis est is, qui, dum of a natural son, who is given to the 
naturalis fuerat, postea curise datus becomes subject to his : 

potestati patris subicitur. Nee non father’s i>owor. Again, a child 

is, qui a mxiliere libera proereatus, a Jree woman, with wlioin marriage 

cujiis matrimonium minime legi- was not xnoliibited by any law, but 
bus interdicton fuerat, sed ad with whom the father only cohabited, 
quam pater consuetudinem habue- will likewise become subject to the 
rat, jgostea ex nostra constitutione power of his father if at any time after- 
dotahbus instrumentis compositis, in wards dotal instruments are drawn 
potestate patris etHcitur : quod et up according to the provisions of our 
alii si ex eodem niatrimonio fuerint constitution. And this oonstittition 
procreatx, similiter nostra constitutio carries with it the same result as to 
praebuit. any other children who may bo sxibse- 

^ qnently born of the same marriage. 

Gai. i. 65 •; C. V. 27. 10. 

Q By legitimation the offspring of concubinage war© placed in 

the position of liberi leaitimL and this was effected in three ways : 

1. By oblation to the curia; 2. By the subseg^iient jmam 
the parents ; and 3. By a rescript of the emperor, a mode intro- 1 
duced by Justinian in the 74tli Novel. The curia was the ol ass! , 
from which, in provincial towns, the magistrates were eligib lB^ i 
^ Rb^ a member wa s a distinction^ but an onerous one, from tTia . 
expenses and burdens aftaclied to the position . In order to prevent 
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postea autem redigant.ur in pote- 
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Cai. i. 65 ; 


13. It sometimes happens that 
children who at their birth wore not in 
the power of their father, are broiiglit 
under it afterwards. Such is the case ! 
of a natural son, who is given to the I 
becomes subject to his 1 
father’s power. Again, a childj)()m (>fl 
8* woman, with wlioin marriage 
was not xholiibited by any law, but 
with whom the father only cohabited, 
will likewise become subject to the 
power of his father if at any time after- 
wards dotal instruments are drawn 
up according to the provisions of our 
constitTxtion. And this constitution 
carries with it the same result as to 
any other children who may bo sxibse- 
qnently born of the same marriage. 

C. V. 27. 10. 


By legitimation the offspring of concubinage war© placed in 
the position of liberi lea itimL and this was effected in three ways : 
1. By oblation to the mr%a\ 2. By the subseg^iient jmam^ oft 
the parents ; and 3. By a rescript of the emperor^, a mode intro- 1 
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tlie order decaying tlirougli unwillingness to incur the expenses 
attending it, Theodosius and Valentinian permitted citizens, whether 
themselves members of the curia or not, to present their children 

f iorn in concubinage to, and make them members of, the order 
Cod. V. 27. 3), by which they became legitimate, and the heirs of 
^heir father. This mode of legitimation, which could, of course, 
only be adopted when the parents were rich, did not, however, 
make the children complete members of the father’s family. 
I They became h is le gitiinatj^ children, but gained no new, rela tion- 
; ship or rifflit of succSion to an“otrielF member onis 'fainiiy. 

(C. V. 27. 9.) ^ — " - 

Constantine first established that natural children should be 


made legitimate by the subsequent marriage their parents. 

I required that at the "’"moment of con ce ption th e 

~ ^rents should have be en cap able of a legal marriage ; that jni 
2... i nstrument sett li ng the dos^mstf ^enhmi^^^ or, , at, least, 

at testing the marriag e (instrmnentum nu/ptlale)^ should b e dra^vn 
i up,'^'alTd:"iiTa±~Hjh^chi^^^ the l^gitimatipn^^^^ o 

If the mother was dead or had disappeared, and the marriage 
was thus impossible, Justinian enacted that the natural children 
(if there was no legitimate one) might, by an in ^perial rescript, be 
placed in the position they would have held if tEe^ marriage had 
taken place ; and this rescript might be given to the children after 
the father’s death, if the father, by his testament, expressed his 
wish to that effect. (Nov. 89. 9. 10.)* 

The readings of the last sentence of the text are very various, 
and Huschke inserts non before fiterint procreati ; but the meaning 
of the passage would then be so obscure that it seems necessary to 
retain the reading adopted in most texts. 


Tit. XI. DE ADOPTIONIBUS. 

Non solum tamen natuxales li- Not only are our natural children, 
teri secundum ea, quse diximus, in as we have said, in our power, but 
potestate nostra sunt, verum etiam those also whom we adopt, 
ii, quos adoptamus. 

Gai. i. 97, 

Before the time of Justinian, the effect of adoption (see In trod, 
sec. 42) was to pTac^'''ffiep^ adopted exactly in the position he 
would have held had he been born a son of the person adopting 
him. All the property of the adoptive son belonged to his adop- 
tive father. The adoptive son was heir to his adoptive father, if 
i ntesta te, bore his name (retaining, however, the name of his owiT 
gens with the change of -us into as Octavius, Octavianus), 

and shared the sacred rites of the family he entered. 

^ Nahirdes liheri is here opposed to adoptive not, as in the last 
Title, to legitimi. 
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1. Adoptio aiitem dtiobiis modis 
fit, axit principal! rescripto ant im- 
perio magistratus. Imperatoris an- 
€toritate adoptamns eos easve, , qni 
qnseve sni juris snnt. Quae species 
adoptionis dicitnr adrogatio. Im- 
perio magistratus adoptamns eos 
easve, qni qnaeve in potestate pa- 
rentnin snnt, sive primnin gradnm 
liberornni optineant, qnalis est filins 
filia, sive inferiorem, qnalis est nepos 
neptis, pronepos proneptis. 
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V 1. Adoption takes place in two 
ways, either by imperial rescrijit, orU 


by the anthority of the magistrat 
The imj 2 erial.mci^^ gives power to 
adopt persons of either sex who ai-(> 
sui juris ; and this species of adoption 
is QQliedimm)(jfatio7i. By the anthorh 
magist rate we may adopt per- 
sons ofj^ifer^ :5^in the power of an 
ascen'dairt,'’ wHefEeF^m the first degree, 
as sons and daughters, or in an inferior 
degree, as grandchildren or great- 
grandchildren. 


Gtai. i. 98, 99. 
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/ A public character was always attached in ancient lioniaii law 
to so important an alteration in families as adoption. (See Iiitrod. 
sec. 42.) The sanction of the curyr was probably necessary to 
its validity, when the family of a member of the cur ice was 
affected. If tlie person adopted was mi juru^ Iiis entry into a. 
new family (^arrcHfafdo) was jealously watched, as the jmniiliccs 
would never allow ft where there was any likelihood of tlie sacred 
rites of the family he quitted becoming extinct by liis departiire 
from it. The form of gaining the consent of the cnrku was even 
continued when the gutub were only represented by t hirty lictors, 
until the rescrip t of tlie empero r was substituted as a ineans of 
effecting arrogations. 

What were the forms of arrogation, when neither the person arro- 
gated nor the person arrogating belonged to the bo dy of th e e, 
we have no certain knowledge ; but we ma,y guess that arroga»tion 
was effected by a fictitious suit, in which the person arrogated was 
.claimed as the child of the arrogator, and let judgment go by default. : 

If the person adopted was under the x)ower of another, the 
person under whose power h© was had to release him from tha,t 
,,;^,^ ^j)ower, which he did by selling him (m<mcipatio) thi'eo several 
^ times, which destroyed his own patria pota^im (see Introd. sec. 
ahd then giving him up to the adopting parent by a fictitious 
process of law, called ‘ in j%ire cs^idoj in which he was claimed and 
acknowledged as the child of the person who adopted him, and 
pronounced to be so by the magistrate before wliom the proceeding 
was held (imperio maijUtTcdns). The word adopUo was common 
to both processes, both to arrogatio^ said by Gains to be derived 
from because the CQUgcnt of tlie person arrogating, of the 
person arrogated, and of the pojmlm^ was asked (G^i. i. 99), 
and to adoptio in its more limited sense of the adoption of a person ^ 

not sui juris. Foii..J]]ia.^ cer emo nies,, pr^ ^ required for tli e 
■^dq^ptio.mx£ja perso n cdierd jur is, j pstini^p substituted the sinrple 
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liis not declaring liis dissent — non contracUcente. (0. viii. 48. 11 ; 
Tit. 12. 8.) 


2. SecI liodie ex nostra consti- 
tiitione, cum filiusfamilias a patre 
naturali extranese personas in ado- 
ptionem datur, jura potestatis natn- 
ralis patris minime dissolvuntur nec 
qnidqiiam ad pafcrem adopthoim 
transit nec in potestate ejus ^ est, 
licet ab intestato jura successionis 
ei a nobis tributa sunt. Si vero 
pater naturalis non extraneo, sed 
avo filii sui materno, vel si ipse 
pater naturalis fuerit emancipatus, 
etiam paterno, * vel proavo simili 
mode paTerno vel materno lilium 
siium dederit in adoptionem : in hoc 
casu quia in tmam personam con- 
currunt et naturalia et adoptionis 
jura^ manet stabile jus patris ado- 
ptivi, et naturah vinculo copulatum 
et legitimo adoptionis mode coiistri- 
ctum, ut et in famiha et in potestate 
hujusmodi patris adoptivi sit. 


2. But now, by our constitution, 
when 0 , fili'iisfamilias is given in adop- 
tion by his natural father to a stranger, 
the power of the n a, tnraL fathe r is no t 
disserv ed : nough t passes to tE eladop- 
timJather.,.iiQr---is-^the jidopted^son-inr'' 
his power ,_gjtIi ough we -allA^ son 

tIi eiip3£ pf_£imcessiQxi-i^ 
father dyi Tig But if a natu- 

ral father should give his son in adop- 
tion, not to a stranger, but to the son’s 
maternal grandfather ; or, supposing 
the natural father has been emanci- 
pated, if he gives the son in adoption 
to the son’s paternal grandfather, or 
to the son’s paternal great-grandfather ; 
or if the natural father gives the son 
in adoption to the son’s maternal gi-and- 
father, then in these cases, as the 
rights of natur^ and adoption concur 
in the same person, the power of the 
adoptive father, knit by natural ties 
and strengthened “T)y a legarTrah of 
adoptioiC^ preserved unaiihmished, 
so that the adopted son is both in the 
family, and in the power, of his adop- 
th'e father. 


C. viii. 48. 10. 


/ The cliange made by Justinia n in the law of adoption (0. viii. 
48. 10) completely alteiecT its cjiaracter. It used sometimes to 

( happen under the old law, that a son lost the succession to bis own 
father by being aSopeHT'^nd to his adoptive father by a subsequent 
emancipation. Ju3tii^„aai wished to remedy this effectually. He 
therefore provided that the son given in adoption to a strang er, 
that is, any one not an ascendant, should be in the same position 
to his own father as before, but gain by adoption the succession to 
Hs adoptive father, if the adoptive father died intestate. The 
adoptive father was not, however, bound, like the natural father 
(Bk. ii. Tit. 18), to leave him a share of his property, if he made 
a will. In this kind of adoj)tion, which commentators have termed 
the adoptio minus plena^ the adoptive son still remained in the 
family of his natural ’.father ; and the only change which adoption 
caused was, chat he acquired a right of succession to his adoptive 
father, if intestate. (Bk. iii. Tit. 1. 14.) 

When the person to^hom the adoptive son was given, was 
one of his own ascendants, then the old law was permitted to regu- 
late the effects of the adoption, and the adoption in this case was 
what the commentators term q^doptio plena. The adoptive son 
entered the family of the ascendant, who became his adoptive 
father. A grandson was not naturally in the same family with 
his maternal grandfather, and could only enter the family of Ids 
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maternal grandfather by being adopted. If he had been born aftei‘ 
his father had been emancipated, he would not be in the same 
family with bis paternal grandfather, wdio might therefore wisli to 
adopt him. It was even possible that he might be adopted by his 
own father ; for if born before his father was emancipated, liis 
grandfather might have emancipated his father without emancipat- 
ing him, and then might afterwards have given him in adoption to 


^^is father. 

Cmn autem imputes per prin- 
^^n^le rescriptmii adrogatur, causa 
' ^ 'eoa[i>ita adrogatio permittitur et 
causa adrogationis, an 
^iTnoiiesta sit expediatque pupillo, et 
cum quibusdam condicionibus ad- 
rogatio fit, id est ut caveat adro- 
\ gator personiE publicae, hoc est 
tabiilario, si intra pubertatem pii- 
pillus decesserit, restituturmn se 
bona illis, qui, si adoptio facta non 
esset, ad successionem ejus venturi 
essent. Item non alftis emancipare 
eos potest adrogator, nisi causa 
cognita digni emancipatione fuerint 
et tunc sua bona eis reddat. Sed 
et si deeedens pater eum exbereda- 
verit vel vivus sine justa causa eixm 
emancipaverit, jubetur qiiartam par- 
tem ei suorum bonorum relinquere, 
videlicet praeter bona, quir ad patrem 
adoptivum transtulit et quoriun com- 
inodum ei adquisivit postea. 


3. When any one, under the age 
puberty, is arrogated by imperial re- — — (f 

script, the arrogation is only^aTTowecl q 
when in quir y lias been made into the ’ ’ 
circumstances of the case. It is asked, 
wbat is the motive leading to tlic arro- 
gation, and whether the arrogation is 
bonotuable and expedient for the ^ 
pupil. And the arrogation is always 
made under certain conditions: the, * ‘ 

arrogator is obliged to give securitvJitV ’ 

a 'fiublic bersori. tlla rls, angary, tha^t^ 
i f the pupil shoubF die wltKin the ag oT t 
o f I)uberf\', lie will fostoro all ttie I 

nei'tv to~1diosor wh o~ stic- / 

c eecled him if n(7"adoption had beeh .. 
nOTarde^ TSl oF,"^ain, can tlie arr()gator\ 
emancipate tlie po mm 
lesfe, on exaniinatioiT into ilid caseril v t '' 
la tt of~i8~w df thT^ .)fj 
emancipatidn*f "lxhd“"'thlm^ aTTo^*- 
tor must restore the property belong- 
ing to the person lie emancipates, i 
Also, i f the arrogator, on bis (leatk .— j ^ 
bed, lias disinherited his arrogated son. V. 


or, ciurmg nis Jiio. lias 


hmi without just cause, he is obliged 
tblrlve iip^^irr^ 

to miii at"Ilie’TimQ oflirr^ 
acqu ired for hiin afterwards . ^ 

Gai. i. 102 ; B. i. 7. IB ; I), xxxviii. 5. 18. 

Formerly neither women nor children under the age of puberty 
could be arrogated. Arroga tion was first pe r pvittp.d in tbi\.^ nixa4» of^ 
t he la tt er by Antoninus Pius T Ulp. Ji'eg. viii. 5), but only after strict 
inquiry had been made into the cii'CunustanceH of the case. When 
arrogation by imperial rescript was introduced, women also might 
ll^ J^XOgated. (f5! i. 21.) Besides the general inquiry which 
took place in every case of adoption, as to the ages of the parties^ 
and the possible injustice to other members of the family, to which 
the introduction of a new member might give rise, in the case of 
an im^mbes in quiry was made whether the character and circum- 

sta^gs of the priiposed arrogui^ warA anch tn umke jf, pmbfibU 

that the arrogation wou ld to thaqjteimn arrogati^ 

regulations were made, designed to protect the 
of ^ mimbes^ which were briefly as follows: — 1. If the 
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.t- mTogated son died before puberty, tlie arrogator bad^to restore the 
J- property of tlie"son to t^^soh’s natural heirs. 2. If the arrc^ated 
.. son was disinherited or was emancipated without good reason beiore 
^JL puberty, tKe*arrogated son received back all his own property, and 
also received one-fourth of the property of the arrogator, called the 
quart a JD. FvL or cmmia A7itQMna ^ as having been hrst required by 
that emperor. 3. tf the son was emancipated before puberty for a 
good reason, the son received his own property from the arrogator, 
but nothing more. 4, Lastly, if the arrogated son, on attaining 
puberty,, wished to rescind the arrogation, he w^as at liberty to do so, 
if he could show it was pr^u4|.Qial to him. Under Justinian arro- 
‘ ) gated persons and persons adopted by ascendants were treated^^a-s 
€ognati in the succession to the natural father (Bk. iii. Tit. 5. o) ; 
and, in the intestate succession to the arrogated son, the arrogator 
was postponed to the children and brothers and sisters of the arro- 
gated son (Bk. iii. Tit. 10. 2), and the arrogator had only the 
nsufrnct of the property of the arrogated son while the arrogated 
son was living. 

There is some little doubt when arrogation Tfas first made par 
Tescriptimi principale. However, XJlpian {Beg. viii. 5) expresses 
himself too plainly to admit of a doubt that in his time arrogation 
was made peFpopuhim (i.e. by the mrim represented by lictors), 
a,nd not by imperial licence. He farther adds, that arrogation was 
•only made at Eome (Beg. viii. 4), but, of course, when the system 
of permitting it by imperial rescript was adopted, place could have 
nothing to do with arrogation. 

The tahularii here spoken of were public notaries, who ke|>t 
public registers (tabidce)^ on which formal acts were recorded. 

4. Minorem natu non posse naa- 4. A younger person cannot adopt 
jorem adoptare placet : adoptioenim an older; for adoption imitates na- 
natnram imitatnr, et pro monstro ture; and it seems unnatural, that a 
est, ut major sit filius quam pater, son should be older than his father. 
Lebet itaque is, qui sibi per adroga- Any one, therefore, who wishes eitlier 
tionem vel adoptionem filium facit, to adopt or arrogate a son, should be 
plena pubertate, id est decern et the elder by the term of complete 
octo annis prsecedere. puberty, that is, by ei^teen years. 

D. i. 7. 15. 3 ; D. i. 7. 16 ; B. i. 7. 40. if" ’ 

As long as the required number of years intervened, there was 
no further positive rule as to age ; but it being in the discretion 
of the emperor to allow arrogation or not, there was generally a 
disposition to refuse it unless the person who wished to adopt was 
of such an age, or in such physical circumstances, as to make it 
improbable he should have children of his own. (D. i. 7. 15.) But 
unmarried persons might adopt. (D. i. 7. 30.) 

^ The legal age of puberty in males was fourteen ; hut eighteen 
was the age at which the body was considered to be folly developed 
in all cases, plena piihertas. 

5, Licet autem et in locum ne- 5. But a person may adopt another 
potis vel neptis vel in locum prone- as graMson or granddaughter, great- 
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l^otis vel proneptis vel deinceps grandson or great-granddaughter, or 
adoptare, quamvis filium quis non any ‘oilier descendant, although he has 
habeat. no son. 

It would have seemed, without express enactment, that a 
person, to have a grandson in his power, must have or have had a 
son, as the sons of his daughter would not be in his power. But,, 
as we know, the maternal grandfather might adopt. With respect 
to the degrees of marriage, it sometimes made an important 
difference whether a person was adopted as a son or grandson. 
The natural (i.e- non-adoptive) granddaughter, for instance, of tfiel 
person adopting would be cousin or niece of the person aidopted, ; 
according as he was adopted as a gsandson or son, and might marryj 
him in the one case, and not in the other. ■ 

6. Et tarn filium alienum quis 6. A man may adopt the son of 

in locum nepotis potest adoptare, another as his grandson, and the grand- 
quam nepotem in locum filii. son of another a^Iiis 

7. Sed si quis nepotis loco ado- 7. If a'man adopti"'a grandson to 

ptet, vel quasi ex eo filio, quern habet be the son of a son already adopted, 
jam adoptafcnm, vel qiiasi ex illo, or of a natural son in his power, the- 
quern naturalem in «ua potestate consent of this son ought first to be 
habet : in eo casu et filius consen- obtained, that he ina^'- not have a f 
tire debet, ne ei invito suus heres 8UU8 lieres given him against his will, i 
adgnascatur. Sed ex contrario si But, on the contrary, if a grandfather 
avus ex filio nepotem dat in ad- gives in adoption his grandson by a 
optionem, non est necesse filimn son, 'the consent of the son is not 
consentire. necessary. , 

D. i. 7. 6. 10, 11 ; D. xxiii. i. 16. 1. 

A grandson could be adopted either g^BexaJly, when lie was 
supposed to be the issue of a deceased son, and so was sui juris at 
the death of the grandfather ; or, specially as the son of a parti- 
cular son, in which case he came underThat son’s power when tlie 
grandfather died. The grandfather could at his pleasure dmii-\ 
nish , but coul d not add to, the ixumlSerl ffT ns : becau se | 
dfSe rwise the'^oiTw ould"^^ lutrod. sec. 

77j" Iorced on him ligamst Ms will , to tate a share of Ixis pro- 

pfe 


8. In plurimis autem causis ad- 8. He who is either adopted or ar- . 

similatur is, qui adoptatus vel adro- rogated is assimilated, in many j)oints, ^ ' 
gatus est, ei, qui ex legitimo matri- to a son born'* in lawful matrimony ;• 
monio natus est. Et ideo si quis per and therefore, if any one adapts by 
imperatorem sive apud proetorein imperial rescript, or if he adopts be- 
vel apud prsesidem provinciie non fore the prjotor or the ][)ram8 of a pro- | 
extraneum adoptaverit, potest eun- vince, any one is not, a stranger, | 
dem alii in adoptionem dare. he can afterwards give in adoption to 1 

another the person whom he has 
adopted. 

Gai. i. 105, 


The text says that t he adoptive son is assimil ated to the 
Mtural in j^ilurimis not altogether ; because, among 

otKm* differences, if the adoptive son left Ms adoptive family, he I 
ceased to have any relationship whatever to its members; but the I 



LIB. I. TIT. XL 


45 


potis vel proneptis vel deinceps grandson or great-granddanghter, or 
adoptare, quainvis filium qnis non any other descendant, although he has 
habeat. son. 

It would have seemed, without express enactment, that a 
person, to have a grandson in his power, must have or have had a 
son, as the sons of his daughter would not be in his power. But,, 
as we know, the maternal grandfather might adopt. With respect 
to the degrees of marriage, it sometimes made an important 
difference whether a person was adopted as a son or grandson. 
The natural (i.e. non-adoptive) granddaughter, for instance, of tlie-l 
person adopting would be cousin or niece of the person adopted,! 
according as he was adopted as a grandson or son, and might marry| 
him in the one case, and not in the other. 


6. Et tarn filium aliemun quis 
in locum nepotis potest adoptare, 
quam nepotem in locum filii. 

7. Sed si quis nepotis loco ado- 
ptet, vel quasi ex eo filio, quern habet 
jam adoptabum, vel quasi ex illo, 
*quem naturalem in «ua potestate 
habet : in eo casu et filius consen- 
tire debet, ne ei invito suus heres 
adgnascatur. Sed ex contrario si 
avus ex hlio nepotem dat in ad- 
optionem, non est necesse filimn 
co.usentire. 


6. A man may adopt the son of' 
another as his grandson, and the grand- 
son of another a^iis 

7. If a 'man adopts" a grandson to 

be the son of a son already adopted, 
or of a natural son in his power, the- 
consent of this son ought first to be 
obtained, that he ma3'- not have a f 
8UU8 heres given him against his will, i 
But, on the contrary, if a grandfather 
gives in adoption his grandsoii by a 
son, 'the consent of the son is not 
necessary. , 


D. i. 7. 6. 10, 11 ; D. xxiii. i. 16. 1. 


A grandson could be adopted either when lie was 

supposed to be the issue of a deceased son, and so was sui juris at 
the death of the grandfather ; or, s pecial ly as the son of a parti- 
cular son, in which case he came underThat son’s power when the 
grandfather died. The grandfather could his pleasure dmii- ’ 
nish , but coul d not add to'^hglaun^ s on’s mmily : because 

oTEer wise the ^ oiTwould^h 

77Fiorced o n him ligamst hi s will , Ids pirp- 




8. In plurimis autem causis ad- 8. He who is either adopted or ar- ^ 

similatur is, qui adoptatus vel adro- rogated is assimilated, in many points, ' 

gatus est, ei, qui ex legitimo matri- to a son born** in lawful matrimony ;• 
monio natus est. Et ideo si quis per and therefore, if auy one adopts py 
imperatorem sive apud praetorem imperial rescript, or if he adopts be- 
vel apud prsesidem provincue non fore the pr^tor or the^ of a pro- t 

extraneum adoptaverit, potest eun- vince, an^^ one not a stranger, | 

dem alii in adoptionem dare. he can afterwards give in adoption to I 

another the person whom he has 
adopted. 

Gai. i. 105. 


The text says that t he adoptive son is assimil ated to the 
Mtural in ^^lurimis ouim.‘?7''ahd nbf altogSher ; because, among- 
otEST differences, if the adoptive son left his adoptive family, he 
ceased to have any relationship whatever to its members; but the 
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? natural son was always cognatiis to liis own blood relations ; 

I although, by emancipation or adoption, he might cease to be 
agnatus to them. 

Under .^instinian’s legislation the person adopting a stranger 
had no pafria potestas over him at all, and therefore could not 
exercise such a power as that of giving his adoptive son in adop- 
tion to another person. If the adoption w as made bj imigrial 
. r escript, if, that is, it ^was aii arrogatio mJihajij^oh^ tlie afro - 
ga^ Imd votednH in*S Lcases^ 

( WTien once the tie of adoption was dissolved, all the relations 
; created by it were entirely at an end, except that marriage was 
forbidden between the person adopting and the person adopted. 

♦ (See Tit. 10. 1.) In omnifere jure, finita pairiH ndoptivi potestate, 
mdliim ex pristino jure reUnetur vei^tiginm. (D. i. 7. IS,) But the 
tie could never again be renewed between the same persons. (1). 
i. 7. 37. 1.) 

9. Sed et illud titriusqiie ado- 9. It is a rule common to both 
ptionis commune est, quod et hi, qui kinds of adoption, that persons, al- 
generare non possunt, quales sunt though incapabie of procreating, as, 
spadones, adoptare possimt, castrati for instance, impotent persons, may, 
autem non possimt. but those who are castrated, cannot, 

adopt. 

Gai. i. lOB. 


The distinction was drawn because it was considered as never 
pei'fectly certain that the former (spadones) would not at some 
time or other have children of their own. 


10. Feminse quoque adoptare . 10. Women, also, cannot adopt ; 

non possunt, quia nec naturales li- forthjy.hav'SjEqf eyen^h 
beros in potestate sua habent : sed dren in th eir po w er ; but by the Indn^ 
ex indulgentia principis ad solatimn g^^QLfhelejUip.erni;:»..a£_a„^^ 
iberorum amissorum adoptare pos- t he loss of th eir own chijdreiit^ 
sunt. alloweOcjSSpU^ 

Gai. i. 104 ; C. viii. 48. 5. 


"V^omen could not adopt, because the meaning of adoption wm 
I that the person adopted passed into the patria potestas of the 
I person adopting. The adoption mentioned in the text (which was 
permitted by a constitution of Diocletian and Maximian, 0. viii. 
48. 5), only placed the adopted children in the same relation to the 
woman as her own children would have held. Sh ^aine d nothing 
like patria votestas over them. 


11. Illud proprium est iBius ado- 
ptionis, quse per sacrum oraculumfit, 
quod is, qui liberos in potestate habet, 
si se adrogandum dederit, non solum 
ipse potestati adrogatoris subicitur, 
sed etiam hberi ejus in ejusdem hunt 
potestate tamquam nepotes. Sic 
enim et divus Augustus non ante 
Tiberium adoptavit, quam is Germa- 
nicum adoptavit : ut protinus ado- 


11' Ado ption bvii he rfiSfiript nf fib^ 
e mperor h astBis peculj fl,ri f, y . Jf pAv , 
s on, hayin g clnldrcrL...jiridfir Viia pp^yoy.^ 
s hould give hhns.eh:_in arrogatiomm ntl 
only does he submit himself to the ! 

hifl fibTI ■> I 

^en are also in the arrogafor’s powSc, 
b eu^_considered his CTandolia{^rei^ 

It was lor this reason that Augustus ^ 
did not adopt Tiberius untE Tiberius 
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? natural son was always cognatm to liis own blood relations ; 

I although, by emancipation or adoption, he might cease to be 
agnatus to them. 

Under ^Jjistinian’s legislation the person adopting a stranger 
had no patria ggotestas over him at all, and therefore could not 
exercise such a power as that of giving his adoptive son in adop- 
tion to another person. If the adoptio n was made bj imperial 
. r escript, if, that is.Jj[ijems_j m.^aringatio ii^Ji^^ the am )- 

g^t'or li ad the ■patria votestaH ijUaTI' cas es^ 

^ When once the tie of adoption was dissolved, all the relations 
; created by it were entirely at an end, except that marriage was 
forbidden between the person adopting and the person adopted, 
♦ (See Tit. 10. 1.) In omnifere jure^ finita iicdriM adoptivi potestah^ 
nidliim ex pristino jure reUnoMir vediginm, (D. i. 7. IS.) But the 
tie could never again be renewed between the same persons. (1). 
i. 7. 37. 1.) 

9. Sed et illud titriusque ado- 9. It is a rule common to both 
ptionis commune est, quod et hi, qui kinds of adoption, that persons, al- 
generare non possunt, qnales sunt though incapabie of procreating, as, 
spadones, adoptare possunt, castrati for instance, impotent persons, may, 
autem non possimt. but those who are castrated, cannot, 

adopt. ;; 

Gai. i. lOB. 

The distinction was drawn because it was considered as never 
perfectly certain that the former (spadones) would not at some 
time or other have children of their own. 


10. Feminse quoque adoptare . 10. Women, also, cannot adopt; 

non possunt, quia nec naturales li- fgo^thjy.hav'ieli^f ey^ own^chll- 

beros in potestate sua habent : sed dre n in th eir po w er! bTirby thq^^^^^ 
ex indulgentia principis ad solatimn ge nce oT the"" empe ror , . as a 
iberorum amissorum adoptare pos- the loss of their own children, thev are 
sunt. alIpweOdI3opf^ 

Gai. i. 104 ; C. viii. 48. 5. 


Women could not adopt, because the meaning of adoption wm 
I that the person ado^^ted passed into the patria potestas of the 
f person adopting. The adoption mentioned in the text (which was 
permitted by a constitution of Diocletian and Maximian, 0. viii. 
48. 5), only placed the adopted children in the same relation to the 
woman as her own children would have held. She gained nothing 
like patria yotestas over them. 


11. Illud proprium est Dlius ado- 
ptionis, quse per sacrum oraculumfit, 
quod is, qui liberos in potestate habet, 
si se adrogandum dederit, non solum 
ipse potestati adrogatoris subicitur, 
sed etiam liberi ejus in ejusdem hunt 
potestate tamquam nepotes. Sic 
enim et divas Augustus non ante 
Tiberium adoptavit, quam is Germa- 
nicum adoptavit : ut protinus ado- 


11. Ado ption bv the rfianript. nf t.1> A 
emp e r o r>a.8 il:d3 ,p,eoidianJiy. X f a.pm- 
son. having nTn'Idl-fl-n nn/lo». Vii'a pAnro^. 
shoold mve him$elf in ajrn(r».tion..»A tt 
only does ^ su bmit himself to the\ 
power of the arrogator. bnt bis ohir J 
^en are^SQ in the arrogafor’s niw 
b eihg^ jionsmered his ^ahfcliii^em 
It' was foF^his reason that A j 

did not adopt Tiberius until Tmerius 
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ptione facta incipiat Germanictis had adopted Germaniciis ; so that 
Augusti nepos esse. directly the adoption was made, Gcr- 

maniciis became the grandson of 
Augtistns. 

Gai. i. 107. 


This is said to be an incident of ar rogatioii on br, because wheji 
a person not siii jurif^ was adopted, liisclnldren were not in his 
power, and so he could not transfer them to the power of his 
adoptive father ; into which they only came after the death of tlie 
person in whose power their own natural father was. 

All the property of the person arrogated became, before Jus- 
tinian’s time, the property of the arrogator. (See Bk. iii. Tit. 10.) 
The adoptive son, as he was previously in the power of his natural 
father, had no property to x^ass. 


12. Apud Catonem bene scri- 
ptnm refert antiquitas, servi si a 
domino adoptati sint, ex hoc ii)so 
posse liberari. Unde et nos eruditi 
in nostra constitntione etiam eum 
servum, quern domimis, actis inter- 
venientibiis, filium suum nomina- 
verit, liberum esse constituimus, 
licet hoc ad jus filii accipiendum ei 
non sufficit. 


12. Cato, as we learn from tlio 
ancients, has with good reason writ- 
ten, that when adopted by 

their masters, are therel)y made frek 
In accordance with which opinion, we 
have decided by one of our constitu- 
tions, that a slave l ojwhQnrJ^niaster 
by a solemn de ejd gives t h e title o f so n 
IS thereby made"*6ee, althgugh does 
eby t b e 'r lgh tEJiiL^ 


C. vii. 6. 10. 


It is doubtful whetlier slaves could be adopted, so as to become 
members of the family of the person adopting them. Aulus Gel- 
lius (Nod. Attic, v. 1.9) says tliat tlie majority of the ancient jurists, 
including Sabinus, held that they could. Tlieopliilus says Onto 
was of the contrary opinion. They certainly becarne freednien, 
and nevei' ingenw\ by adoption ; even a freedman never became 
ingenuus by adoption (D. i. 7. 46), and he conld only be adopted 
by his patron (D. i. 7. 15), and on a good ground, such as the 
patron having no children. ((1 viii. 48.) „ , , . I I 


T \ 


Tit. XII' QUIBUS MOULS JUS POTES^IWHS SOLVrrUE. 


Videamus nunc, quibus modis ii, 
qui alieno juri subjecti sunt, eo jure 
liberantur. Et quidem servi (xuem- 
admodum potestate liberantur, ex his 
intellegere possumus, quae de servis 
manumittendis superiiis exposuimus. 
Hi vero, qui in potestate parentis 
sunt, mortuo eo sui juris fiunt. Sed 
hoc distinctionem recipit, Nam mor- 
tuo patre sane omnimodo filii filiieve 
sui juris efficlunta. Mortuo vero 
Bvo non omnimodo nepotes nex)tes- 
que sui juris fiunt, sed ita, si post 


Let us now iiKpiirc in what ways 
persons in the power of others 
treed from it. How slaves are freed 
from the i)owor of their masters may 
1)G learnt from what we have already 
said with regard to manumissioh. 
Those who are in the power of an 
ascendant become sm Juris at his 
death ; amle, however, which admTts of 
a^distinction. For when a father dies, 
his sons and daughters become un- 
doubtedly mi juris ; but when a grand- 
father dies, his grandchildren do not 
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ptione facta incipiat Germaniciis had adopted Germanicus ; so that 
Augusti nepos esse. directly the adoption was made, Gcr- 

inaniciis became the grandson of 
Augustus. 

Gai. i. 107. 

This is said to Tbe an incident of ar rogation on br^ because wheji 
a person not sui pvrk was adopted, his cliildren were not in his 
power, and so he could not transfer them to the power of his 
adoptive father ; into which they only came after the death of the 
person in whose power their own natural father was. 

All the property of the person aiTOgated became, before Jus- 
tinian’s time, the property of the arrogator. (See Bk. iii. Tit. 10.) 

The adoptive son, as he was previously in the power of his natural 
father, had no property to pass. 

12. Apud Catonem bene scri- 
ptum refert antiquitas, servi si a 
domino adoptati sint, ex hoc ipso 
posse liberari. ITnde et nos eruditi 
in nostra constitutione etiam eum 
servum, quern dominus, actis inter- 
venientibus, filixun suum nomina- 
verit, liberum esse constituimus, 
licet hoc ad jus filii accipiendum ei 
non sufficit. 

C. vii. 6. 10. 

It is doubtful whether slaves could be adopted, so as to become 
members of the family of the person adopting them. Aulus Gel- 
lius {Nod, Attic, V. 19) says tliat tlie majority of the ancient jurists, 
including Sabinus, held that they could. Tlieopliilus says Cato 
was of the contrary opinion. They certainly became freednien, 
and nevei' ingenui, by adoption ; even a freedman never became 
ingenuus by adoption (D. i. 7. 46), and he could only be adopted 
by his patron (D. i. 7. 15), and on a good ground, such as the 
patron having no children. (0. viii. 48.) . I I 


12. Cato, as we learn from tlio 
ancients, has with good reason writ- 
ten, that when adopted by 

their masters, are therel)y made frek 
In accordance with which opinion, we 
have decided by one of our constitu- 
tions, that 

by a solemn de ed gives t h e title of sgn 
IS thene^ mad J free, although bo’ dnes 


Tit. XII” QUIBUS MODIS JUS POTES^TAJT.S SOLVrrUE. 


Videamus mine, quibus modis ii, 
qui alieno juri subjecti sunt, go jure 
liberantur. Et quidem servi (j[ueni- 
admodum potestate liberantur, ex his 
intellegere possumus, quae de servis 
manumittendis superius exposuimus. 
Hi vero, qui in potestate parentis 
sunt, mortuo eo sui juris hunt. Sed 
hoc distinctionem recipit, Nam mor- 
tuo patre sane omnimodo filii filiieve 
sui juris effiejuntur. Mortuo vero 
Bvo non omnimodo nepotes neptes- 
que sui juris hunt, sed ita, si post 


Let ns now iiKxuire in what ways 
persons in the power of others 
treed from it. How slaves are freed 
from the power of their masters may 
1)G^ learnt from what we have already 
said with regard to manumission. 
Those who are in the power of an 
ascendant become Juris at his 
d^h ; a rule, however, which admits of 
a distinction. For when a father dies, 
his sons and daughters become un- 
doubtedlj mi juris ; but when a grand- 
father dies, his grandchildren do not 
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mortem avi in potestatem patris sni necessarily become sm jtiris, but only 
recasnri non sunt : itaque, si mori- if on the grandfather’s death they da 
ente avo pater eorum et vivit et in not fall under the power of their father, 
potestate patris sui est, time post Therefore, if their father is alive at 
obitum avi in potestate patris sui the death of their grandfather, and 
hunt : si vero is, quo tempore avus was in his power, then, on the grand- 
moritur, aut jam mortuus est aut father’s death, they become subject to- 
exiit de potestate patris, tunc hi, the power of their father. But, if at 
•quia in potestatem ejus cadere non the time of the grandfather’s death , 
possunt, sui juris hunt. their father is either dead, or has al- 

ready passed out of the grandfather’s, 
power by emancipation, then, as they 
cannot fall imder the power of their j. 
father, they become sui per is. 

Gai. i. 124-127. 

The modes in which the patrla fotedas was ended , were — 

\ 1. The death of the parent; 2. The parent or son suffering loss of 
freedom or of citizenship ; 3. The son attaining certain dignities 
; 4. Emancipation. All these modes are treated of in this Title. 

1. Cum autem is, qui ob aliquod 1, If a man, convi cted of 

'• maleficium in insulam deportatur, i s depoi^ct' -to a n island, E edoses the- T" 
civitatem amittit, sequitur ut, quia whence it 

eo modo ex numero civium Roma- follows, that the children of a person 
norum tollitur, perinde acsi mortuo thus removed from the list of Roman 
eo desinant liberi in potestate ejus citizens cease to be under his power, 
esse. Pari ratione et si is, qui in exactly as if he was dead. Equally, 
potestate parentis sit, in insulam if a son is deported, does he cease to 
deportatus fuerit, desinit in pote- be under the power of his ascendant, 
state parentis esse. Sed si ex indul- But, if by the favour of the emperor 
gentia principalirestituti fuerint, per any one is restored, he regains his 
omnia pristinum statum recipiunt. former position in every respect. 

Gai. i. 128. 

The patria potestas belonging exclusively to citizens, and 
being necessarily exercised over citizens, when a parent or son lost 
the rights of citizenship, or, as it was termed, underwent a media 
capitis deminutio (see Tit. 16. 2), the patria potestas was necessarily 
at an end. (Ulp. Reg. x. 3.) The punishment of deportatio m 
insulam consisted in the condemned being confined within certain 
local bounds, whether really those of an island, or of some pre- 
scribed space of the mainland, and being considered as civilly 
iigad, deportatus pro mortuo hahekir (D. xxxvii. 4. 10. 8), and 
looked on as peregrinus., not as a civis. (Ulp. Beg. x. 3.) If the 
condemned was recalled, and by the pardon of the emperor all the 
effects of his punishment were done away, he was said to be resti-- 
tut^i^ntegrum : he then resumed all his civil rights, andwas 
placed as exactly as possible in the position which he would have 
held had he never been deportatus. (Cod. ix. 51. 1.) 

The subject of capitis deminutio is resumed in Title 16 in 
connection with the position of agnati with regard to tutorships. 

2. Relegati autem patres in in- 2. A father who is merll^lSt2d. 
sulam in potestate sua liberos reti- to an island, still retains his crnldren 
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necessarily become std juris, but only 
if on the grandfather’s death they da 
not fall under the power of their father. 
Therefore, if their father is alive at 
the death of their grandfather, and. 
was in his power, then, on the grand- 
father’s death, they become subject to- 
the power of their father. But, if at 
the time of the grandfather’s death, 
their father is either dead, or has al- 1 
ready passed out of the grandfather’s. I 
power by emancipation, then, as they I 
cannot fall imder the power of theirl 
father, they become suijtcris, 

Gai. i. 124-127. 

The modes in which the jjcdria potedas was ended . were — 

\ 1. The death of the parent; 2. The parent or son suffering loss of 
I freedom or of citizenship ; 3. The son attaining certain dignities 
‘ 4. Emancipation. All these modes are treated of in this Title. 

1. Cum autem is, qui ob aliquod 1, If a man, cfyi vintftd r>f s gine eriTn 

'• maleficium in insulam deportatur, i^ depoi^ cT to an Tslan d. helose s T" 
civitatem amittit, sequitur ut, quia whence it 

eo modo ex numero civium Boma- follows, that the children of a person 
norum tollitur, perinde acsi mortuo thus removed from the list of Boman 
eo desinant liberi in potestate ejus citizens cease to be under his power, 
esse. Pari rations et si is, qui in exactly as if he was dead. Equally, 
potestate parentis sit, in insulam if a son is deported, does he cease fca 
deportatus fuerit, desinh in ^ pote- be under the power of his ascendant, 
state parentis esse. Sed si ex indul- But, if by the favour of the emperor 
gentia principalirestitufci fuerint, per any one is restored, he regains his 
omnia pristinum statum recipiunt. former position in every respect. 

Gai. i. 128. 

The patria jiotestas belonging exclusively to citizens, and 
being necessarily exercised over citizens, when a parent or son lost 
the rights of citizenship, or, as it was termed, underwent a media 
capitis demmutio (see Tit. 16. 2), the patria potestas was necessarily 
at an end. (Ulp. Reg. x. 3.) The punishment of deportatio m 
insulam consisted in the condemned being confined within certain 
local bounds, whether really those of an island, or of some pre- 
scribed space of the mainland, and being considered as civilly 
iigad, deportatus pro mortuo hahekir (D. xxxvii. 4. 10. 8), and 
looked on as peregrinus., not as a oivis. (Ulp. Reg. x. 3.) If the 
condemned was recalled, and by the pardon of the emperor all the 
effects of his punishment were done away, he was said to be •resti’- 
tutus^i^ntegrum : he then resumed all his civil rights, andwas 
placed as exactly as possible in the position which he would have 
held had he never been deportatus. (Cod. ix. 51. 1.) 

The subject of capitis deminutio is resumed in Title 16 in 
connection with the position of agnati with regard to tutorships. 

2. Belegati autem patres in in- 2. A father who is merll^lStSd. 
sulam in potestate sua liberos reti- to an island, still retains his cEldren 
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mortem avi in potestatem patris sui 
recasuri non sunt : itaque, si mori- 
ente avo pater eorum et vivit et in 
potestate patris sui est, tunc post 
obitum avi in potestate patris sui 
hunt : si vero is, quo tempore avus 
moritur, aut jam mortuus est aut 
exiit de potestate patris, tunc hi, 
■quia in potestatem ejus cadere non 
possimt, sui juris hunt. 
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nent; et e contrario liberi relegati in his power; and, conversely, a child 
in potestate parentnm remanent, who is relegated still remains in the 

power of his father. 

D. xlviii. 22. 4. 

The relGcjcutus was merely forbidden to leave a certain spot, j 
and his civil status in no way altered. (See Ovid, Trist. v. 11.) I 

3. Poenie serviis effectns filios 3. A^dieii a man becomes a ‘ 
in potestate habere desinit. Servi of punishmen t,’ he ceases to hayeTCus 
autem poenae efficiimtur, qni in sons in ins power. Persons become 
metallnm damnantur et qni bestiis ‘ slaves of punishment ’ who are con- 
snbicmntnr. demned to . the mines, or exposed to 

wild beasts. 

D. xlviii. 19. 17. 19. 


A slave had no legal power over liis children ; in whatever 
way, therefore, a father became a slave, he lost his power over his 
children. When a person was sentenced to work in tlie niiiies, or 
to contend with wild beasts in the arena, piinislnnents only inflicted 
for very great crimes, he became, b}^ the mere operation of liis 
sentence, a slave. !But as thea-e ,was_no .slaye- ^he 

cQu-ldJ 5 ^~-consix^^ it was sanl th at _ lie ,becamo the Blav e. .afjl^ I 
punisl imen t 


4. Filiusfamilias si militaverit, 
vel si senator vel consul fuerit factus, 
manet in patris potestate. Militia 
enim vel consnlaria dipiitas patris 
potestate filinni non liberat. Sed 
ex constitntione nostra snmma pa- 
triciatus dignitas illico ah imperia- 
libus codieillis praistitis a patria 
potestate liberat. Qnis enim patia- 
tnr patrem qiiidem posse x>or eman- 
eipationis modnm sme potestatis 
nexibns hlmm relaxare, imx^erato- 
riam autem eelsitudinem non ^'aloro 
euni, quern sil)i patrem elegit, ab 
aliena eximore potestate ? 


4. A son, though he becomes a 
s oldi er, a senator, or a consul, still 
remains in tlio' power of liinather, 
from which neitlrer military Rer\'i<ie 
nor consular dignity can tree liim. 
But by our constitution the supremo 
dig nity o f t he uatri ciate frees the so u 
from th(r’p()Woi*ur"hi8 
diatoly bix tlio' grant ' of llio" Tiiiperial 
patent. For how can it be tolerat(id 
that a father should be tiblo to eman- 
cipate his sonirom the tie of liis jiower, 
and that the majesty of the emperor 
should not ho able to release.^ from the 
power of another, one whom lio had 
chosen to bo a hither of tlie states ? 


1). i. 7. 3 ; G. xii. 3. 5. 


Under the old Roman law no child was relcjuscd from a father^s 
power, by having any dignity or office, except that of a. Jlmnm 
dialis^ or a vestal virgin. ^ Persons holding either of these oficeH, 
without undergoing any mpitis demmuMo, or c;i‘a.si)ig to be menn- 
bers of their father’s family, became mi juris. conferred 

the privilege on those enjoying thi^ dignity of tlio patriciate, and 
at a later period of bis legislation enla.rged tbe ninnljer of dignitioB 
to which this incident was attached ; and the child was freed from 
the power of his father hy being made a bishop, a consnl, qujestor 
of the palace, pigtoriffi.,,pj^fect, or ; 

and, in general, all those whose dignity exempted them from the| 
burdens of Jhe were freed from the*]p5^r of their father i 

. E 



LIB. I. TIT. XII. 


49 


nent; et e contrario liberi relegati in his power; and, conversely, a child 
in potestate parentnm remanent. who is relegated still remains in the 

power of his father. 

D. xlviii. 22. 4. 

The relecjcutus was merely forbidden to leave a certain spot, j 
and his civil status wsis in no way altered. (See Ovid, Trist. v. 11.) I 

3. Poenie servns effectiis filios 3. AVlien a man becomes a ‘ 
in potestate habere desinit. Servi of punishmen t,’ he ceases to havidius 
autem poenae efficiimtur, qni in sons in ins power. Persons become 
metallnm damnantur et qni bestiis ‘ slaves of punishment ’ who are con- 
snbicmntnr. demned to . the jnines, or exposed to 

wild beasts. 

D. xlviii. 19. 17. 19. 


A slave had no legal power over liis children ; in wliatevei- 
way, therefore, a father became a slave, he lost liis power over his 
children. When a person was sentenced to work in tlie iniiies, or 
to contend with wild beasts in the arena, punishments only inflicted 
for very great crimes, he became, b}^ the mere operation of liis 
sentence, a slave. !But as there^was_ 3 ia>jiimte-^^ 
cQu-ldJ5^~-consix^^ itwas sai^ th at^he ,becanu^ the slav e. .aCjlm i 
punia hmen t (servus 


4. Filinsfamilias si militaverit, 
vel si senator vel consul fuerit factns, 
manet in patris potestate. Militia 
enim vel consularia dipiitas patris 
potestate filiuni non liberat. Sed 
ex constitutione nostra summa pa- 
triciatus dignitas illico ah imperia- 
libus codicillis praistitis a patria 
potestate liberat. Qnis enim patia- 
tur patrem qiiidem posse per eman- 
eipationis modum sme potestatis 
nexibus hlmm relaxare, hnperato- 
riam autem eelsitudinem non ^'aloro 
eum, quern silii patrem elegit, ab 
aliena eximore potestate ? 


4. A son, though he becomes a 
soldier, a senator, or a conmil, still 
remains in tlie power of limatlier, 
from which neitlicr military Rer\'i<ie 
nor consular dignity can Iroo liim. 
But by onr constitution the siipremo 
dig nity of t he natri ciate frees tlie so u 
from tli^pbwoi*oFhi8 
diatoly bix tlio' grant ’ of llio" Tiiiperial 
patent. For how can it be tolerat(id 
that a father should be tiblo to eman- 
cipate his soniroin the tie of liis power, 
and that the majesty of the emperor 
should not bo able to roloase from the 
power of another, one whom ho had 
chosen to be a father of the state ? 


1). i. 7. 3 ; G. xii. 3. 5. 


Under the old Roman law no child was rekuused from a father^s 
power, by having any dignity or oflice, excopit that of a. jlwmen 
dialis, or a vestal virgin, ^ Persons hobling either of these offices, 
without undergoing any aiipUis cUmvinuiio^ or c;i‘a.siiig to be mem- 
bers of their father’s family, became mi juris, conferred 

the privilege on those enjoying the dignity of tlio patriciate, and 
at a later period of his legislation enhtrged the mimlier of dignities 
to which this incident was attached ; and the child was freed from 
the power of his father by being made a bislj^, a cpuBnl, qmestor 
of the palace, prae toria n prasfect, or • 

and, in general, all those whose dignity e xempte d them from the| 
burde ns of t he cAtria were freed from the"^8WSr of their father.! 

. E 



50 


LIB. I. TIT. XII. 


(Nov. 31 ; C. X. 31. 66.) When under Justinian’s legislation a 
child was released by attaining a. dignity, he still, as in the older 
law, remained a member of his father’s family, and enjoyed all his 
rights of succession and agnation. (Nov. 81. 2.) 

I Constantine changed the meaning of p africius ^ by making it 
|a title of the highest honour conferred on persons who enjoyed the 
chief place in the emperor’s esteem. The power of making 
2 MtriGii was, in general, used very sparingly by the emperors, and 
hence the title became an object of ambition even to foreign 
princes. 


5. Si ah hostibus captus faerit 
i^arens, quamvis servus hostium fiat, 
tamen pendet jus liberorum propter 
jus postliminii: quia hi, qui ab ho- 
stibus capti sunt, si reversi fiierint, 
omnia pristina jura recipiunt. Id- 
chco reversus et liberos habebit in 
potestate, quia postliminium fingit 
eum, qui captus est, semper in civitate 
fuisse : si vero ibi decesserit, exinde, 
ex quo captus est pater, filius sui 
juris fuisse videtur. Ipse quoque 
filius neposve si ab hostibus captus 
fuerit, similiter dicimus propter jus 
postliminii jus quoque potestatis 
parentis in suspenso esse. Dictum 
est autem postliminium a limine 
et POST, et eum, qui ab hostibus 
captus in fines nostros postea per- 
venit, postliminio reversum recte 
dicimus. Nam limina sicut in domi- 
bus finem quendam faciunt, sic et 
imperii finem limen esse veteres 
voluerunt. Hinc et limes dictus est 
quasi finis qiiidam et terminus. Ab 
eo postliminium dictum, quia eodem 
limine revertebatur, quo amissus 
erat. Sed et qui victis hostibus 
recuperatur, postliminio rediisse ex- 
istimatur. 


5. If an ascendant is taken prisoner, 
although he becomes the slave of the 
enemy, yet his paternal xDOwer is only 
suspended, owing to the jus ^^ostU- 
for captives, when they return, 
are restored to all their former rights. 
Thus, on his return, the father will 
have his children in his power : for 
the postliminium supposes that the 
captive has nf^ver been absent. If, 
however, a prisoner dies in caj)tivity, 
the son is considered to have been 
sui juris from the time when his father 
was taken prisoner. So, too, if a son, 
or gi’andson, is taken prisoner, the 
jiower of the ascendant, by means of 
the jzos 'postliminii, is only in suspense. 
The term postliminium is derived from 
post and limen. We therefore say of a 
person taken by the enemy, and then 
retiuming into our territory, that he is 
come back by postliminiwm. For, 
just as the threshold forms the bound- 
ary of a house, so the ancients have 
termed the boimdary of the empire a 
threshold. Whence limes, also, is de- 
rived, and is used to signify a boundary 
and limit. Thence comes the word 
postliminium, because the prisoner re- 
turned to the same limits whence he 
had been lost. The prisoner, also, who 
is retaken on the defeat of the enemy, 
is considered to have come back by 
postlimmium. 


Gai. i. 129 ; D. xHx. 15. 29. 3 ; D. xlix. 15. 26. 


By the property taken in war, and retaken 

from the enemy, was restored to the original ownens (see Bk. ii. 
Tit. 1. 17); and captives, on their return to their own country, 
Vere re-established in all their former rights. When the captive 
returned, all the time of his captivity was, in the eye of the law, 
blotted out, and he was exactly in the position he v/ould have 
held if he had not been taken captive. (D. xlix. 15. 21. 6.) The* 
manner of his return was quite immaterial. Nihil interest qno- 
modo captivus reversus est. (D. xlix. 15. 26.) When the father 
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although he becomes the slave of the 
enemy, yet his paternal power is qn^ 
suspended, owing to the jus ^^ostU- 
for captives, when they return, 
are restored to all their former rights. 
Thus, on his return, the father will 
have his children in his power : for 
the postliminium supposes that the 
captive has npver been absent. If, 
however, a prisoner dies in captivity, 
the son is considered to have been 
sui juris from the time when his father 
was taken prisoner. So, too, if a son, 
or gi’andson, is taken prisoner, the^ 
power of the ascendant, by means of 
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post and limen. We therefore say of a 
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By tbe property taken in war, and retaken 

from tbe enemy, was restored to the original ownerKS (see Bk. ii. 
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manner of his return was quite immaterial. Nihil interest qno-^ 
mode eaptivus reversus est. (D. xlix. 15. 26.) When the father 


LIB. I. TIT. XII. 


51 


returned, he resumed all his rights over his property, and his 
f atria lootestas over his children ; when a child returned, he re- 
gained his rights of succession and agnation, and at the same time 
he fell again under the patria potestas of his father. (D. xlix. 

15. 14.) If the captive did not return from captivity, the law 
considered him to have died at the moment of his captivity com- 
mencing, a point important with regard to testaments (see Bk. ii. 

Tit. 12. 5) ; and also as making children sai juri^^ and giving 
them allproperty acquired by them, from the time of the parent's 
captivity. Gains says that in his time this point in favour of the 
children was not established (Gai. i. 129) ; but, at any rate, it was 
so wh^u .Ulpian wrote. (D. xlix. 15. 18.) 

' 6. jPr^Bterea emancipatione quo- G. Children, also, ceaRCto be under 
que (lesinunt liberi in potestate the power of their ascendants by email- 
parentum esse. Sed ea emancipatio ci imtion . Formerly einaimjpation was ■ ‘ ^ 
antea quideni vel per antiqiiam legis eftoctal, either by adoptmg the pro- 

observationein procedebat, quai per cess of the ancient law, consisting of 1 1 ' 

imaginarias venditiones et interce- ima^iary sales, each followed by a i ^ 

dentes mannmissiones celebrabatur, mamiinission, or by imperbil«J^<w4cript ; I V 

vel ex imperiali rescriijAo. Nostra but we, in our wisdom, lywe 

autem providentia et hoc in melius dneed a reforni on this point by one of 

per constitutionem roformavit, ut, our constitutions. Tlie old iictitious 

lictione pristina explosa, recta via process is now done away with, and ^ ’ 

apud competentes judices vel magi- ascendants may now H<i>J>Gur directly ]>o- vj . * . 

stratus parentes intrent et filios fore" a proper judge s or lilii'gistrato, andl .j 
suos vel hlias vel nepotes vel ne- free from thoir power llicir chil(lr^jl),| 
ptes ac deinceps sua rnanu dimit- or grandchildren, or other descendants, 
terent. Et tunc ex edicto proetoris And then, itcbording to tlie praytonan 
in hujus lilii vel hliie, nepotis vel edict, the ascendant has the same nglits 
neptis bonis, qni vel qiue a parente over tlie goods of those wlioni ho 
manumissus vel manumissa fucrit, emancixiates, as tlie j^atron lias ovov the 
eadem jura pnestantur parenti, (xute goods of his freedman. And hirther, 
tribnuntur patrono in bonis liberti : if the children emancipated, whether 
et praiterea si inqinbes sit lilius vel sons or daughters or other descen- 
filia vel ceteri, ipse parens ex manu- dants, are within the ng(3 of X)uborty, 
missione tutelam ejus nanciscitur. the ascendant, hy the auaiicipation, 

liecomes their tutor. 

Gai. i. 132, 134; I), xxxvii. 12. 1 ; 1). xxvi. 4. 3. Tff; C. viii, 41), o, G, (i 

We have no ti'ace of any otlier of in 

early tim.es, tlian that of emancij)ation . Tn the law of tli(‘. ^Ihvidve 
Tables we find it laid down, patar Jlllwn /cr venimuhdt (stdls), 

Jilkis a patro liher vMo' The father might sell hiB son, and 1u^ 
would then be in the mt mydtm mh of tlu’> |)urcliaH(n' ; l)utj when the | 
Xmrehaser freed Ixim, tlie son would fall again under luB fatliei’n I 
power. This miglit liappen over and, over again ; but the ^fwalve. 

Tables, whether making a new enactment, or sanctioning an old 
custom, declared that after a third sale the father’s power was ex- 
tinguished for ever. This may perhaps have been or igina lly in- 
tended as a kind of c heck on the father abusing lus qiower of 
selling his son, and liave I)e.en afterwards used as a irieaius ol‘ 

‘giving freedom by a fictitious sale ; or it may have been i^xx)r(>ssly 
enacted in the Twelve Tables to extinguish all doubts wlu^tluvr the 
custom of freeing from a father s power by three sales was valid. 
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In. tlie form tlie fictitious sale took in tke times of historical cer- 
tainty, the father three times sold his son to a fictitious purchaser, 
who, between the first and the second sale, and also between the 
second and the third, manumitted the spn^i.e. discharged him from 
his power as a master which he had acquired by the sale. After the 
third sale, the son was in the manGvpmm of the fictitious purchaser, 
and if this purchaser had manumitted him, he would have been 
the son’s patron. But as the father generally wished to be the 
patron of his son, the relation giving him, among other things, 
the right of succeeding to the son if intestate and childless, the 
purchaser, instead of manumitting him, resoJd.(rem6^?^c^|?^Y/ri^ him 
then himself nianumitted him, and becameTiis”’ 
patron. In cases where the fictitious purchaser manumitted the. 
third time, he was considered as a trustee for the father of all the 
rights of patronage. Originally, an express contract was made, 
ccmi/racta jidticia^ to bind the purchaser to remancipate or to 
manumit, reseiwing the rights of patronage to the father, as the 
case might be ; but in later times the purchaser was considered 
bound by an implied contract, and the pr^torian edict, as we learn 
from the text, secugcad to the father in^ all cases the rights of 
patronage. *" 

Ss the law of the Twelve Tables spoke only of a son, it was 
considered by a strict interpretation of the term, ' son,’ that one 
sale instead of three was sufficient in the case of a daugliter or 
grandchild. ^ (Gai. i. 134, 135 k) 

Anastasius (a.d. 503) introduced the 

i trom the power of the father. The emperpr issued, in cases 
where he thought it proper, a x^^cr^ autli^sn^^, the emaimipa- 
j^^d this rescript being registered.. by a magistrate, the con- 
Jsent of tib^hild, ii of age, being declared, and the Tinal peniiis- 

... .given, the process was complete. 

(C. vm. 49. 5.) ' ^ 

^ Justinian, in giving the g’reatest possible facility to emancipa- 
tion, preserved all the efiects which the process had had under the 
old system of fictitious sales. Both under his system and that of 
Anastasius, a child could be emancipated which was 

not possible in the times when the old forms of manumission were 
strictly observed. 

7. Admonendi autem sumus, li- 
berum esse arbitrium ei, (^^ui filirim 
et ex eo nepotem vel neptem in 
potestate habebit, filium quidem de 
potestate dimittere, nepotem vero 
yel neptem retinere: et ex diverse 
filium quidem in potestate retinere, 
nepotem vero vel neptem manu- 
mittere (eadem et de pronepote vel 
pronepte dicta esse intellegantm’) 
vel omnes sui juris efficere- 

Gtai. i 


7. It is also to be observed, that a 
p^'son having in liis power a son, 
and by that son a grandson or grand- 
daughter, may emancipate his son, 
and retain in his power his grandson 
or granddaughter; or, conversely, he 
may emancipate his grandson or 
granddaughter, and retain his son in 
his power ; and the same may be un- 
derstood as said of a great-grandson, 
or a great-granddaughter : or he 
make them all swi juTis, I 

. 133. 
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In tlie form tlie fictitious sale took in the times of historical cer- 
tainty, the father three times sold his son to a fictitious purchaser, 
who, between the first and the second sale, and also between the 
second and the third, manumitted the spn^i.e. discharged him from 
his power as a master which he had acquired by the sale. After the 
third sale, the son was in the mancipmm of the fictitious purchaser, 
and if this purchaser had manumitted him, he would have been 
the son’s patron. But as the father generally wished to be the 
patron of his son, the relation giving him, among other things, 
the right of succeeding to the son if intestate and childless, the 
purchaser, instead of manumitting him, r^o]d.(rema?icijx. 6 ri/;) him 
to the father, who then himself nianumitted him, and becameTus" 
patron. In cases where the fictitious purchaser manumitted tlie. 
third time, he was considered as a trustee for the father of all the 
rights of patronage. Originally, an express contract was made, 
c^)ntmda jiditcia^ to bind the purchaser to remancipate or to 
manumit, reseiwing the rights of patronage to the father, as the 
case might be 3 but in later times the purchaser was considered 
bound by an implied contract, and the pr-^torian edict, as we learn 
from the text, secj^jcad to the father in all cases the_r^hta. of 
patronage. 

As the law of the Twelve Tables spoke only of a son, it was 
considered by a strict interpretation of the term, ^ son,’ that one 
sale instead of three was suflScient in the case of a daughter or 
grandchild. (Gai. i. 134, 135 6 .) 

Anastasius (a.d. 503) introduced a the 

i child from the power of the father. The empergr issued, in cases 
I where he thought it proper, a x^script au{ 1 mn^^^, e mancip a- 
1 tion ; and this rescript being registere.cl.by a magistrate, tlie con- 
jsent of thejghild, if of age, being declared, ancl the 'final perniis- 
Ision of the emperor being ffiven, the process was complete. 

^ (C. viii. 49. 5.)"^^ 

J nstinian, in giving the greatest possible facility to emancipa- 
tion, preserved all the effects which the process had had nnder the 
old system of fictitious sales. Both under his system and that of 
Anastasius, a child could be emancipated in. hi^ absencp . whicli was 
not possible in the times when the old forms of manumission wm*a 
strictly observed. 

7. Admonencli autem sumus, li- 7. It is also to be observed, that a 
berum esse arbitriiim ei, qui filium psi^'son having in his power a son, 
et ex eo nepotem yel neptein in and by that son a grandson or grand - 
potestate habebit, filinm quidem de daughter, may emancipate his son, 
potestate dimittere, nepotem _ vero and retain in his power his grandson 
yel neptem retmere : et ex diverse or granddaughter ; or, conversely, he 
filium quidem in potestate retinere, may emancipate his grandson or 
nepotem vero vel neptem manu- granddaughter, and retain his son in 
niittere (eadem et de pronepote vel his power ; and the same may be un- 
pronepte dicta esse intellegantm’) derstood as said of a great-grandson, 
vel omnes sui juris efficere. or a great-granddaughter : or he niaj^ 

make them all sui juris, I 

Gai. i. 138. 
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8. Sed et si pater Jilmm, quern 
ill potestate liabet, avo vel proavo 
naturali secmidum nostras consti- 
tutiones super his habitas in ado- 
ptionem dederit, id est si hoc ipsum, 
actis intervenientibus, apud com- 
petenteni judicem manifestavit, 
priBsente eo, qui adoptatur, et non 
contradicente nec non eo, qui ado- 
ptat, solvitur quidem jus potestatis 
patris naturalis, transit autern in 
liiijusmodi parentem adoptivum, in 
cujus persona adoptionem plenis- 
simam esse antea diximus. 


8. If a father has a son in his 
power, and gives him in adoption to 
the son’s natural., grandfather or great- 
grandfather,. m conformity with our 
constitutions enacted on this subject, 
that is, if he declares his intenjiq|i in 
a formal act before a competerLiTjudge, 
in the jiresence and without the dis- 
sent of the person adopted, and also 
in the presence of the person who 
adopts, then the right of paternal 
power is extinguished as to the natural 
father, and passes from him to the 
adoptive father ; with regard to whom, 
as wc have before observed, adoption 
preserves all its elfects. 


C. viii. 47. 11. 


The adoptive father could not acquire any ;p(dria by 

fictitious sales ; he could only extinguish that of the natural father. 
In order to gain it himself, he had recourse to another fictitious 
process, callec U'/t 'pvm ccK.sm . lie claimed the cliild as liis before 
a magistrate, iird natural father notwithstanding the claim, 


the child was given into the 
father. For the change made by 
see Tit. 11. 1, 2. 

9. Illud autem scire oportet, quod, 
si nurus tua ex filio tuo conceperit 
et jfilium postea omancipaveris vel 
in adoptionem dederis piiegnante 
nuru tua, nihilo minus (piod ex ea 
nascitur, in potestate tua nascitur : 
quod si post emancipationem vel 
adoptionem fnerit (ionceptum, patris 
sui emancipati vel avi adoptivi 
potestati subicitur ; et quod neque 
naturales liberi neque adoptivi jill^^^ 
pnene mode possunt cogefe pbrentem 
de potestate sua cos dimittere. 

Gai. i. 1B5, IB 


patria potestai^ of the. a.doptive 
Justinian in the law of adoption, 

9. It must be oliserved, that, if 
your daughter-in-law concoivos by your 
son, and if during her pregnancy you 
ema ncinate y our son, or give him in 
adoption, tlie” chll d will be boim in 
your power; but if the cliild is con- 
ceived subsequently to the emanci- 
pation or adoption, he is born in the 
power of his emancipated fathe.i.', or 
his adoptive grandfathei’. Children, 
natural or adoptive, have no moans, j 
or almost none, of (‘-ompelling their I 
parents to free them from their power. ] 

; D. i. 7. Bl, BB. 





''Jlie rights of a child were always determined by reference to 
the mpnient of .coBceptioi^^^ not of birth, when he was born m junto I 
matrimonio^ because he tlien followed the condition of his father. I 
But wlien he followed the condition of his mother, as lie did when 
he was born out of judum matrlmowimn^ reference was had to 
the time of his birth (Gai. i. 80), or, in the later law, to the time 
of hiscon^pfi^, of liis bi rth, or to any intermediate time, as 
might be most favourable to him. (See Tit. 4. pr.) p 

The alluded to in the words nepue ullo pcene 

mode only occurred where the father attempted to make a base 
u se of his p ower over his children, or ab an(^oned them (C. xi. 40. n 

6 ; viii. 52. 2) ; or when a person, arrogated under the age of ^ 

puberty, on attaining that age, compelled his adoptive father to 
emancipate him. (D. i. 7. 83.) 
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8. Sed et si pater Jilmm, quern 
ill potestate liabet, avo vel proavo 
naturali secmidum nostras consti- 
tutiones super his habitas in ado- 
ptionem dederit, id est si hoc ipsum, 
actis intervenientibus, apud com- 
petenteni judicem manifestavit, 
priBsente eo, qui adoptatur, et non 
contradicente nec non eo, qui ado- 
ptat, solvitur quidem jus potestatis 
patris naturalis, transit autern in 
liiijusmodi parentem adoptivum, in 
cujus persona adoptionem plenis- 
simam esse antea diximus. 


8. If a father has a son in his 
power, and gives him in adoption to 
the son’s natural, grandfather or great- 
grandfather,. iir conformity with our 
constitutions enacted on this subject, 
that is, if he declares his intenjiq|i in 
a formal act before a competenFjudge, 
in the jiresence and without the dis- 
sent of the person adopted, and also 
in the presence of the person who 
ado^its, then the right of paternal 
I)ower is extinguished as to the natural 
father, and passes from him to the 
adoptii’^e father ; with regard to whom, 
as we have before observed, adoption 
preserves all its effects. 


C. viii. 47. 11. 


The adoptive father could not ac(|uire any by 

fictitious sales ; he could only extinguish that of the natural father. 
In order to gain it himself, he had recotirse to another fictitious 
process, calle d Jit 'pvm cei<Hio . lie claimed the child as liis before 
a magistrate, and tile natural father notwithstanding the claim, 
the child was given into the patria ]:Kjtest(u of the. a-doptive 
father. For the change made by dustinian in the law of adoption, 
see Tit. 11. 1, 2. 


9. Illud autem scire oportet, quod, 
si nurus tua ex filio tuo conceperit 
ot jfilium postea omaneipaveris vel 
in adoptionem dederis piiEgnante 
mum tua, uihilo minus (piod ex ea 
nascitur, in potestate tua nascitur : 
quod si post emancipationem vel 
adoptionem fuerit (ionceptum, patris 
sui emaucipati vel avi adoptivi 
potestati subicitur ; et quod neque 
naturales liberi neque adoptivi 
pneno mode possunt c()g(n'e parentem 
de potestate sua cos dimittere. 

Gai. i. 1B5, 18 


9. It must l)e ol)served, that, if 
your daughter-in-law conceives by your 
son, and if during her pregnancy you 
ema ncinate y our son, of give him in 
adoption, the” child will be bom in 
your power; but if the cliild is con- 
ceived subsequently to the omanci- 
l)ation or adoption, he is born in the 
X)ower of his emancipated fathei.', or 
his adoptive grandfathei’. Children, 
natural or adoptive, have no moans, 
or almost none, of (‘-ompelling their 
parents to free them from their power. 1 

; D. i. 7. 81, 88. 



llie rights of a child were always determined by reference to 
the moinent of .coiiccpti^ not of birth, when lie was born m junto I 
matrmumio^ because he tlien followed the condition of his father, I 
But wlien he followed the condition of his mother, as did when 
he was born out of judum reference was had to 

the time of his birth (Gai. i. 80), or, in the later law, to the time 
of hisconce p i^. ' of liis bi rth, or to any intermediate time, as 
might be most favourable to him. (See Tit. 4. ^ 

The alluded to in the words neque ullo ptmte " 

7mdo only occurred where the father attempted to make a base 
u se of Ms po wer over his children, or ab andoned them (C. xi. 40. n 

6 ; viii. 52. 2) ; or when a person, arrogated under the age of ^ 

puberty, on attaining that age, compelled his adoptive father to 
emancipate him. (D. i. 7. 83.) 
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Tit. XIII. DE TUTELIS, . 


Transeamns nunc ad aKam clivi- 
sionem. Nam ex liis personis, quse 
in potestate non sunt, quaedam vel 
in tutela smit, vel in curatione, q^uae- 
dam neutro jure tenentur. Yidea- 
mus igitur de his, quae in tutela vel 
in curatione sunt : ita enim intel- 
legemus ceteras personas, quae neu- 
tro jure tenentur. Ac prius di- 
spiciainuvS de his, quae in tutela 
sunt. 

Gai. i. 


Let us now proceed to another 
division. Of those who are not in 
the power of an ascendant, some 
are under a tutor, some under a 
curator, some under neither. Let us 
treat, then, of those persons who are 
under a tutor or curator ; for we shall 
thus ascertain who are they who are 
not subject to either. And first of 
persons under a tutor. 

142 , 143 . 




This is rather a subdivision of persons sid juris than another 
division of persons generally. There were some persons who 
were exempt from the f atria potestas, and yet required constant 
protection and assistance. When this arose j^om youth , or, in the 
J old law of Eome, from the incapacity supposed always to attach 
to feniales {prompter arvimi lev^atem^ Gai. i. 144), the protector 
I was^called a tutor ; when it arose from mental incapacity, he was 
I called a mmtor. The two offices greatly resembled each other ; 
but there "was one leaditig distinction between them. The tutor 
! was said to be given to the person (Tit. 15. 4) ; he not only ad- 
! ministered the property of the pupil, but he also supplied what 
I was wanting to complete the pupil’s legal character. The curator 
I was said to be given to the property : his duty was exclusively to 
I see that the person under his care did not waste his goods. (See 
Introd. sec. 43.) 


1. Est autem tutela, ut Servius 1. Tutelage , as Servius has defined 
definivit, jus a'c pot^tas in capite it, is STa uffioritv and power over a 
libero ad tuendum eum, qui propter free jjerspn, g iven and permitted by 
setatem se defendere nequit, jure the ciyn „iaw, in order to protect on© 
civili data ac perijji&sa. whose tender years prevent him de- 

“ fending himself. 

D. xxvi. 1. 1. 


I 



By a free person is meant here one sui juris. The power of 
a tutor (potestas) was either given (data) by the civil law, when it 
devolved on the next of kin , or allowed ('permissa) by that law, 
when it was conferred^lDv ti^ament. 


2. Tutores autem sunt, qui earn 
vim ac potestatem habent, exque 
re ipsa nomen ceperunt. Itaque 
appeUantm tutores quasi tuitores 
atque defensores, sicut aeditui di- 
. cuntur, qui sedes tiientur. 


2. Tutors are those who have this 
authority and power, and they take 
their name from the nature of their 
office ; for they are called tutors, as 
being nr otector s {tuitowa) and de- 
fender^; just as those who have lEe 
care of the sacred edifices are called 
cdditui. 
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Tit. XIII. DE TUTELIS, . ‘ 


Transeauins nunc ad aKam clivi- 
sionem. Nam ex his personis, quae 
in potestate non sunt, quaedam vel 
in tutela smit, vel in curatione, q^uae- 
dam neutro jure tenentur. Yidea- 
mus igitur de his, quae in tutela vel 
in curatione sunt : ita enim intel- 
legemus ceteras personas, quae neu- 
tro jure tenentur. Ac prius di- 
spiciamuvs de his, quae in tutela 
sunt. 

Gai. i. 


Let us now proceed to another 
division. Of those who are not in 
the power of an ascendant, some 
are under a tutor, some under a 
curator, some under neither. Let us 
treat, then, of those persons who are 
under a tutor or curator ; for we shall 
thus ascertain who are they who are 
not subject to either. And first of 
persons under a tutor. 

142, 143. 






This is rather a subdivision of persons sui juris than another 
division of persons generally. There were some persons who 
were exempt from the patrict potestas, and yet required constant 
protection and assistance. When this arose j^om youth , or, in the 
J old law of Eome, from the incapacity supposed mways to attach 
4 to feniales {propter animi levWatem^ Gai. i. 144), the protector 
I was'called a tutor ; when it arose from mental incapacity, he was 
V called a cumtor. The two offices greatly resembled each other ; 
1 but there was one leadihg distinction between them. The tutor 
! was said to be given to the person (Tit. 15. 4) ; he not only ad- 
! ministered the property of the pupil, but he also supplied what 
I was wanting to complete the pupil’s legal character. The curator 
I was said to be given to the property : his duty was exclusively to 
I see that the person under his care did not waste his goods. (See 
Introd. sec. 43.) 

1.^ Est autem tutela, ut Servius 1. Tutelage , as Servius has defined 
definivit, jus a'c potegtas in capite it, is SETa fflioritv and power over a 
libero ad tuendum eum, qui propter free jjerson, g iven and permitted by 
setatem se defendere nequit, jure the ciyn^law, in order to protect on© 
civili data ac periiji&sa. whose tender years prevent him de- 

fending himself. 

D. xxvi. 1. 1. 


I 



By a free person is meant here one sui juris. The power of 
a tutor (potestas) was either given {data) by the civil law, when it 
devolved on the next of kin , or allowed \pGTmissa) by that law, 
when it was confeireSHBytestament. 


2. Tutores autem sunt, qui earn 
vim ac potestatem habent, exque 
re ipsa nomen ceperunt. Itaque 
appeUantm tutores quasi tuitores 
atque defensores, sicut seditui di- 
. cimtur, qui sedes tuentur. 


2. Tutors are those who have this 
authority and power, and they take 
their name from the nature of their 
office ; for they are called tutors, as 
being nr otector s {tuitows) and de- 
fe nderg, ; just as those who have lEe 
care of the sacred edifices are called 
cdditui. 
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3. Permissimi est itaque parenti- 
bus, liberis impnberibns, qtios in 
potestate babent, testamento tntores 
dare. Et hoc in filio iiliaque omni- 
modo procedit ; nepotibns tamen 
neptibusqiie ita demiim parentes 
possimt testamento tntores dare, si 
post mortem eorum in patris sui 
potestatem non sint recasuri. Ita- 
qne si filing tnns mortis tnse tem- 
pore in potestate tna sit, nei^otes 
ex eo non poternnt testamento tno 
tntorem habere, qnamvis in pote- 
state tna fnerint ; scilicet qnia mor- 
tno te in patris sni potestatem re- 
casnri s^mt. 


3. Ascendants may give tutors by 
testament to snch of their children as 
have not attained th e age of puberty, 
and are un d er their powe r. Arid tms 
without any distinction in the case of 
all sons and daughters. But grand- 
fathers can only give tutors to their 
gi'andchildren when these will not fixll 
xmder the power of their father on the 
death of the grandfather. Hence, if 
your son is in your power at the time 
of your death, your grandchildren by 
that son cannot have a tutor appointed 
them by your testament, although 
they were in your power ; because, at 
your decease, they will fall under the 
power of their father. 


Gai. i. 144, 146. 


The law of the Twelve Tables said, ‘ Uti legassit supG'V peonnia 
tnielavG sum roi^ ita jus estoJ None but the head of the family 
could appoint a tutor by testament, and for none but children, or 
descendants in his ''power, who were included in the term ma '/’e.s*. | 
Further, he could only appoint a tutor for those who, on his death,! f - 
became sni jivris^ and were under age. .. j ' 

4. Cum autem in compluribus 4. Po^humous chikh'en, as in ix 5 

aliis causis postumi pro jam natis other resects, so also in this respect, f:.' ’ ' 
habentur, et in hac causa placuit are considered as already born before 
non minus postumis quam jam natis the death of their fathers ; and tutors 
testamento tntores dari posse, si may be given by testament to posihu- . ' 
modo in ea causa sint, ut, si vivis mous c^haldren, as well as to c hild ren ' ’ ■ ' 
parentibus nascerentur, sui et in aheady boxi^ provided that the^'pbst- 
potestate eorum fierent. humous children, had they been born 

in the lifetime of their ascendant, 
would have been^5?£j' AcrecZc,?, and in 
their ascendant’s powS’.' " ' ' 

Gai. i. 14V. 


It was a maxim of Roman law that nothing could be giv^ii 
by testament to an mi , a(, u-tain person, and J^iidsthumoiis child was 
’ loohed dh m this light, so much so that he could not be heir, nor 
take a legacy, nor have a tutor appointed by will ; afterwards this 
was so far modified tha t as regard ed the chief of his family he 
yvas looked on as ii born injbhe fathm*!s... (prM jam naio 

‘JiMeEoEirJJ that is, tlie ascendant might make him heir, disin- 
herit him, give him a legacy, or appoint a tutor for him. 

It was not until the time of Justiman that the posthumous 
c hild of a stranger was capaHe^df^taE under a testamentT^See 
note on Bk. ii. Tit. 13. 1.) The words in compluribus causis are ex- 
tracted from Gains ; Justinian left no point of difference between thel 
posthumous child anaSmdaild bom in its father’s lifetime. (0. vi.| 
|48.) The proper meaning of posthumus is ^ born after the death 
iof ajiexson.’ Under special legislation it received the artificial sensei 
|of ‘ born after the date of a testamen t.’ (Bk. ii. Tit. 13. 2.) * 
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3. Permissimi est itaque parenti- 
bus, liberis impnberibns, qiios in 
potestate babent, testaniento tutores 
dare. Et hoc in filio iiliaque omni- 
modo procedit ; nepotibns tamen 
neptibusqiie ita demiim parentes 
possimt testamento tutores dare, si 
post mortem eorum in patris sui 
potestatem non sint recasuri. Ita- 
que si dlius tims mortis tiise tem- 
pore in potestate tua sit, nepotes 
ex eo non poterunt testamento tuo 
tutorem habere, quamvis in pote- 
state tua fuerint ; scilicet quia mor- 
tuo te in patris sui potestatem re- 
casuri sxmt. 

G Ai. i. 


3. Ascendants may give tutors by 
testament to such of their children as 
have not attained th e age of pubei^^ty, 
and are un d er their powe r. Arid tms 
without any distinction in the case of 
all sons and daughters. But grand- 
fathers can only give tutors to their 
gi'andchildren when these will not Ml 
xmder the power of their father on the 
death of the grandfather. Hence, if 
your son is in your power at the time 
of yoiu: death, your grandchildren by 
that son cannot have a tutor appointed 
them by your testament, although 
they were in your power ; because, at 
your decease, they will fall under the 
power of their father. 

144, 146. 




The law of the Twelve Tables said, ‘ Uti legassit super peeunia 
tnielavG sum rei, ita jus estoJ None but the head of the family 
could appoint a tutor by testament, and for none but children, or 
descendants in his ''power, who were included in the term siia '/’e.s*. | 
Further, he could only appoint a tutor for those who, on his death, i f , ,, 
became sui jitris^ and were under age. ..j 


4. Cum autem in compluribus 
aliis causis postumi pro jam natis 
habentxir, et in hac causa placuit 
non miiuis postumis (piam jam natis 
testamento tutores dari posse, si 
modo in ea causa sint, ut, si vivis 
parentibus nascerentur, sui et in 
potestate eorum fierent. 


4. Po^humous children, as in many 
other resects, sd" als6 in this respect, 
are considered as already born before 
the death of their fathers ; and tutors 
may be given by testament to posihu- 
mous (iuldren, as well as to c hild ren 
ahmdy boxJ. 1 , provided that the''"pbst- 
Immous children, had they been born 
in the lifetime of their ascendant, 


would have been and in 

their ascendant’s poweE ' 

Gai. i. 147. 






It was a maxim of Roman law that imthin^ could be giy^ 
by testament to an u nge rtain person, and ^ “pdsthiTmous child was 
loohed dh in this light, so much so that he could not be heir, nor 
take a legacy, nor have a tutor appointed by will ; afterwards this 
was so far modified that as regard ed the chief of his family he 

yms looked^ mx as bprn in jbhe lifeti^ie- (p:o jam nato 

li.i'iJjieEaEwFyj that is, tlie ascendant might make him heir, disin- 
herit him, give him a legacy, or appoint a tutor for him. 

It was not until the time of Justiman that the posthumous 
c hild of a strang er was capaEfe^oFtaEn^ under a testamentT^See 
note on Bk. ii. Tit. 13, 1.) The words in compluribus cmisis are ex- 
tracted from Gains ; Justinian left no point of difference between thel 
posthumous child andthe*dSld born in its father’s lifetime. (0. vi.} 
|48.) The proper meaning of 'posthumus is ^ born after the dc^th 
lof ajiexson.’ Under special legislation it received the artificial sensei 
|of ‘ born after the date of a testamen t.’ (Bk. ii. Tit. 13. 2.) I 
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By tlie term sui hevedes were meant those persons wliOj on 
the death of the head of the family, having no one above them in 
the line of ascent, became siii juris ^ and were the necessary lieirs 
of the deceased, if intestate. (See Introd. sec. 77.) 

5. Sed si emancipato filio tutor 5. But, if a father gives a tutor ])y 
a patre testamento datus fuerit, testament to his emancipated son, tlie 
confirmandus est ex sententia prse- appointment must he confirmed by the 
sidis omnimodoj id est sine inqni- sentence of the 2 ^r 6 eses in all cases, that 
sitione. is, without inquiry. 

D. xxvi. 3. 1. 

The emancipated child, not being in the power of his father, 
could not, strictly speaking, be subject to the fathei’’s directions as 
to his tutor ; but a magisti*ate had power to cany out an appoint- 
ment of a tutor in a testament if there was only this technical ob- 
jection to be surmounted. The wishes of a father were considered 
so sure an indication to the magistrate of the fittest person to be 
tutor, that they were always carried out without examining into 
the suitability of the appointment (sine v^(pdsitiAyn>(.i)^ unless 
some change in the position of the tutor since tlie making of tlie 
testament made him obviously unfit for the office. (D. xxvi. 8. 9.) 

A father could appoint by testament a tutor for his illegiti- 
mate children if he left them property; and the mother, tlie 
p atihn , and indeed a str ange r who instituted as heir an infimt sni 
might appoint a tutor by testament, and the magistrate 
j carried out the appointment, but in these cases not until he had 
i examined all the circumstances of the case. (.D. xxvi. 2. 4. and 
3. 4.) The husband might also by testament appoint a tutor to 
hia^wife m manu^ or give her the option of fixing on a tutor. 
(Gai.1. 148-154.) 


Tit. XIV. QUI DAEI TUTOKES TESTAMENTO 
POSSUNT. 

Dari autem potest tutor non Not only a paterfamilias may be 
solum paterfamilias, sed etiam appointed ' tutor, but also a filiiisfa- 
filiusfamilias. miUas. 

The officaxifJiutor was looked on as in some respects a public 
pn^, as the tutor supplied what was wanting to the ]:^rs()na ^ a 
citizen ; and a filiusfamiliccs was always capable of holding" any 
public office. (iX i. 6. 9.) 

Any one could be made a tutor by testament with whom thAm 
was the te^amenti fadiof p. xxvi. 2721)7Qr71u words, any 

one wEohad the rights of citizens hip sufficiently to enable him 
to go through the peculiar forms of Roman law. 

Women could not be appointed tutors according to the old law, 
but the emperors would confirm the power of a mother named by 
testament tutor of her children. (D. xxvi. 1. 18.) 
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1. Seel et servus proprius testa- 1. A man may also by testament 
mento enm libertate recte tutor appoint as a tutor his own slave, at 
dari potest. Seel sciendum est, emn the same time giving him his liberty, 
et sine libertate tutorem datum tacite But it must be observed that if a 
et libertatem directam accepisse vi- slave is appointed tutor without an 
deri et per hoc recte tutorem esse, express gift of liberty, he is still held 
Plane si per errorem quasi liber to receive by implication a direct free- 
tutor datus sit, aliud dicendum est. dom, and thus can legally be tutor. 

Servus autem alienus pure inutiliter If, however, it is by mistake, and from 
datur testamento tutor : sed ita cum the testator supx>osing him to be free, 
liber orit utiliter datur. Proprius that he is appointed tutor, the de- 
autem servus inutiliter eo modo cision would be different. The ap- 
datur tutor. pointment of a slave belonging to 

another person as tutor is ineffectual, 
if unconditional; but is valid when 
made with this condition, ‘ when lie 
shall be free.’ If, however, any one 
appoints his own slave with such a con- -p" 
dition, the appointment is void. • 

D. xxvi. 2. 32. 2. 

:^ A slave wa.s inea^iable of holding anv legal office .^ It was there- 
fore necessary to erfrancliise him in order tljat lie miglit become u 
tutor. K* the appointment was made witliout express enfranchise- 
ment, it was the opinion of Paul (D. xxvi. 2. 32) that tlie appoint- 
ment implied enfranchisement, and this as if given by tlie testator 
himself and not entrusted to bis heir to give (fidol- 

a)mmdssarla). Valerian and Gallian, however, decided subse- 
quently by a rescript (0. vii. 4. 9), that it was only a liherttM 

whicli such an appointment carried with it. I 

Jiistinian liere restores the autliority of tlie former opinion. 

''.I''l ie ap-pointinent-..of thft slum, of n,notherL 

lihrrtm jubicimimvlmiria^ on th e heir 

t o pvirchase,.m id-nmiaiif;vipnite ^the.^ s wlio could then discFarge 

t he oriic ajC)£44:v^^ (D. xxvi. 2, 10. 4.) If the Iieir was not able 
to purcliase the slave, tlien the slave could not act as tutor until he 
gained his freedom in some other way. Even if the tevStator had 
not used the words cum Uher erlt^ or some corresponding expres- 
sion, he was presumed to have intended to use them, unless a con- 
trary intention appeared. (D. xxvi. 2. 10. 4 ; Cod. vii. 4. 9.) If 
a testator said of his own slave that he was to be tutor when free, 
this showed that the testator, wlio had the power to enfranchise 
him, did not choose to exercise it; and as he thus voluntarily made U 

his own appointment vqid, the law would not help him. ] ^ , j, li 

2. Furiosus vol minor viginti 2. If a madman or a person under f : 

quinque annis tutor testamento the ago of twenty-five years is by tes- ii; %|; 

datus tutor erit, cum compos mentis tament appointed tutor, the one is to |; 

ant major viginti quimpio annis begin to act when he becomes of sound ' 

faerit/actus. mind, and the other when he has com- i 

l)leted his twenty-fifth year. 

D. xxvi. 1. 11 ; xxvi. 2. 32. 2. 

Meanwhile the magistrate would appoint another tutor. (See ! 

Tit. 20.) . ^ 
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quinque annis tutor testamento the ago of twenty-five years is by tes- ii; ^ | 

datus tutor erit, cum compos mentis tament appointed tutor, the one is to | 

atit ^ major viginti quimpie annis begin to act when he becomes of sound ' | 
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pleted his twenty-fifth year. 
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Meanwhile the magistrate would appoint another tutor. (See 
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3. Ad certum tempus vel ex 
certo tempore vel sub condicione vel 
ante heredis institiitionem posse dari 
tntorem non dubitatur. 


3. There is no doubt that a tutor 
may be appointed either until a certain 
time, or from a certain time, or con-^ 
ditionally, or before the institution of 
an heir. 


The old law regarded the naming of the pei’sons designed to 
take as Eeirs under the testament^" as 'the base of the testament, 

^ I and passed over every declaration of the“testator's wishes placed 

before this as out of due order and entirely void. The Proculians 
(GtAI. ii. 231) thought this ought not to be extended to the 
appointment of a tutor, and Justinian did away with the doctrine 
altogether. (See note on Bk. ii. Tit. 14. pr.) 

# 

4. Certffi autem rei vel causae 4. A tutor cannot be ai^pointed for 
tutor dari non potest, quia personje, a particular thing or business, as it is 
non causae vel rei datur. to a' person, and not for a business or a 

thing, that a tutor is appointed. 

D. xxvi. 2. 12. 14. 

I The tutor had to take charge of the wlmle interests^pJLih^^ 
pjroil, and complete his persona^ and therefore "to’ appoint him to 
take charge of his interest in any one matter only was inconsis- 
tent with the nature of his office, and such an appointment was 
void. (D. xxvi. 2. 13.) If, however, the property of the pupil 
was situated in provinces far apart from each other, a separate 
tutor might be appointed to take care of his interests in each 
province. (D. xxvi. 2. 15.) 


I 


5. Si quis fihabus suis vel filiis 
tutores dederit, etiam postumse vel 
postumo videtur dedisse, quia filii 
vel filise appellatione et postumus et 
postuma continentur. Quid, si ne- 
potes sint, an appellatione filiorum 
et ipsis tutores dati sunt? Dicen- 
dum est, ut ipsis quoque dati vide- 
antur, simodo liberos dixit. Ceterum 
si fihos, non continebuntur : aliter 
enim filii, aliter nepotes appeUan- 
tur. Plane si postumis dederit, tarn 
filii postumi quam eeteri liberi con- 
tinebuntur. 



5. If any one appoints a tutor to 
his son^s^.„pK..4f‘'Ughters, he is held also 
to appomt him as tutor to hisjqst^ 
humous children ; because, under the 
appellatidh of sonhr daughter, a j)ost- 
humous son or daughter is included. 
But if there are grandchildren, are 
they included in the appointment of a 
tutor to sons ? We answer that under 
an appointment to children, grand- 
children Se included, but not under 
an appointment to sons ; for son and 
grandson are quite distinct words. 
But, if a testator appoints a tutor to 
those who are posthumous, the term 
obviously includes all posthumous chil- 
dren, whether sons or grandsons. 

. -/< ^-rl 0.'. : ' ■ ' 




Tit. XV. DE 


n 


Quibus autem testam^ 


LEGITIMA ADGNATOKUM TUTELA. 

if 

^ — fcam®;o tutor/ They to whom no tutor has been 

datus non sit, his ex lege duodecim appointed hy testament, have their 
tabularum ad^ati sunt tutores, qui agna^U as tutors, by the law of the 
X.... 1 .. X. . Twelve Tables, and such tutors are 

called ‘ legaljuio*^’ 

G-ai. i. 155 ; D. xxvi. 4. 1. 


vocantur legitimi. 
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Quibus autem testam^ 
datus non sit, his ex lege duodecim' 
\ tabularum ad^ati sunt tutores, qui 
vocantur legitimi. 


ADGNATOKUM TUTELA. 

They to whom no tutor has been 
appointed by testament, have their 
agnOfU as tutors, by the law of the 
Twelve Tables, and such tutors are 
called ‘ le gal Ji utQJgsJ' 


GtaiA. 155; D. xxvi. 4. 1. 
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Tvtoraa legiilmi means tutors appointed by a law, that is, 
by the law of the Twelve Tables, or according to some inference 
from its provisions, as in the case of patrons. (See Tit. 17.) Legal ’ 
must be here understood as equivalent to ‘ ]; ^ y yjrtue of . a law.’ 


1. Sunt antem adgnati per virilis 
sexns cognationem conjuncti, quasi 
a patre cognati, veluti irater eodem 
patre natiis, fratris filius neposVe 
CK eo, item patruus ot patrui filius 
iieposvo ex eo. At qui per feminini 
HCXUB personas cognationo jungun- 
tur, non sunt adgnati, sed alias 
jiaturali jure cognati. Itacpie amitae 
tuie filius non est tibi adgnatus, sed 
eognatus (et inviceni scilicet tu illi 
eodem jure conjungeris), (piia qui 
naacuntur, patris, non matris fa- 
miliam sequuntur. 


ar e those who 4a.re related t 
to eacS! otherth rou^h males, that 
are related throu gh the fathe r, as, for * 
instance, a brother by the^sMI^lilTI^ ^ 
or the son of such a' brother, or the 
son of such a son, or, again, a father’s 
brother, or a father’s brother’s son, or 
the son of such a son. But those who 
are related to us through females are j 
not agnati, but merely cognati^ byj 
natural relationship. Thus the son of 
a father’s sister is relaied to you not 
by agnation, but by cognation, and 
you are also related to him by cogna- 
tion ; as children belong to the family 
of their father, and not to that of their 
mother. 


G Ai. i. 150. 


'^riie law gave the rights of relationship, such as inheritance 
and appointment as tutors, to the agnati only. All persons, re- 
lated by ties, , of blood, were (‘ oanaU to each other. Within this 
larger circle the m embers of any one family were agna,U to each 
other. (See Introd. sec. 44, 45.) A family, in thi'a sense, con - 

sisted of all persons related to eaoh o-^ei\ by having a common 

ancestor^ in whos e power, if lie was^^ye, . they would all be. A 
brolduvr axul sister, lor instance, wei’e agnati^ and a nephew and 
aunt, by the fatlier’s side. For if the grandfather were alive all 
would be in liis power. But the tie was dissolved by the sister 
or aunt marrying m mxmuim (see Introd. sec. 46) ; and as the 
children of females would be in the power of t]ie husband, they 
could never be a>g'mti to their mother’s agnati^ excep)t by adop- 
tioxi ; and lienee it is diere said that agna.fi are related tbrongh 
B y the 11 8th No vel Justinian abol isherl this dis-t 
tinction. betw een^/:j!/rj7 ta/;^ and ccmiaMj and ■thB „n.earBst- m..blood was| 
thencefortli fhi\ (Nov. 118. 4, 5.) 


2 . Quod autem lex ab intestato 
vooat ad tutelani adgnatos, non hanc 
habet significationem, si omnino non 
fecerit testamentum is, qui potorat 
tutores dare, sed si quantum adtute- 
1am pertinet, intestatus decesserit. 
Quod tunc quoque accidere intelle- 
gitur, cum is, qui datus est tutor, 
vivo testatore decesserit. • 


ii. The law calling the agnati to be 
tutors i n case of intestacy do es not 
refer merely to the case ofa person 
who might have appointed a tutor, 
dying without having made any testa- 
nient at all, but also to that of a person 
dying intestate only so far as regards 
the appointment of a tutor, and this in- 
cludes the case of a tutor nominated 
by testament dying in the lifetime of 
■ the testator. 


D. xxvi. 4. 6. 
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ancestor, in whose iio wer, if he ^ wasTaliye, ..tliey would all be. A 
bK)13i(U’ and sister, for" instance, wei’e iujruiti^ and a nephew anxl 
aunt, by the fatlier’s side. For if the grandfather were alive all 
would be in lus power. But the tie was dissolved by the sister 
or aunt marrying m (see Introd. sec. 46) ; and as the 

children of females would be in the power of t]ie husband, they 
could never be aijnati to their mother’s agnatij except by adop- 
tion ; and lienee it is diere said that mjnafi are related 
II^eii^liLy. B y the 11 8th Nov el Justinian nbolished this dis-i 
tinction betw eeiwji/rjv mi/ii and comiati^ and the„ n.earBs1ii n._blood was| 
tKencefQrt]| tb(>> hLiim Jjujtd4mu(s. (Nov. 118. 4, 5.) 


2 . Quod autem lex ab intestato 
vooat ad tutelani adgnatos, non lianc 
habet significationem, si omnino non 
fecerit testamentum is, qui potorat 
tutores dare, sed si quantum adtute- 
1am pertinet, inteatatus decesserit. 
Quod tunc quoque accidere intelle- 
gitur, cum is, qui datus est tutor, 
vivo testatore decesserit. • 


2. The law calling the agnati to be 
tutors i n case of intestacy do es not 
refer merely to the case oFaT person 
who might have appointed a tutor, 
dying without having made any testa- 
ment at all, but also to that of a person 
dying intestate only so far as regards 
the appointment of a tutor, and this in- 
cludes the case of a tutor nominated 
by testament dying in the lifetime of 
■ the testator. 


D. xxvi. 4. 6. 
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It was necessary to state expressly tliat the testament was 
good as far as it went, and that the law remedied its deficiency by 
making the agnati tutors, because it was a maxim of Eoman law 
that a man could not die partly testate and ^paj'tly intestate. (See 

3. Sed adgiiationis qiiidem jus 3. The right of agnation is ordi- 
omnibus modis capitis deminutione narily taken away universally by ^ 

plerumque periinitur : nam adgnatio deminufio, for agnatioi Li s , a t erm of ' 
juris est nomen. Cognationis vero ciyilj law ; but the right of coghatioE 
jus non omnibus modis commutatur, is^ nul lost in every case by cajpitis 
quia civilis ratio civilia quidem jura deminutio, for althoiigh civil law may 
corrumpere potest, naturalia vero destroy civil rights, it cannot destroy 
non utique. natural rights. 

aAi. i. 158. 

I The tie of agnation being created by law, could also be dis- 
polved by it : not so that of cognation, which was a tie of nature. 
But the law could take away the legal rights attaching to the 
natural tie ; and this it did in the case of the maxima and of 
the media capitis demmitUo. (See next Title, 6^ 

A constitution of Theodosius and Arcadius provided that the 
mother, if she has not remarried, and undertakes not to remarry, 

I may have the tiitela of her children given her. (0. v. 85. 2.) And 
Justinian, by the 118th. Novel, extended this to the grandmother, 
as well as the mother, if there was no testamentary tutor. 

Tit. XVI. DE CAPITIS MINUTIONE. 

Est autem ca]iitis deminutio prio- Cajoitis demimitio is a change of 
ris status commutatio, eaque tribus statiia^ which may happen in three 
modis accidit ; nam aut maxima est ways : for it may be the greatest capitis 
capitis deminutio aut minor, quam deminutio^ or the less, also called the 
quidam mediam vocant, aut minima, middle, or the least. 

Gai. i. 159. 

The status of a Roman citizen was composed of three elements : 
Tria s%mt quee liahemus : lihertatem, civitatem^ familiam (D. iv. 
5. 11). The citizen was free, he had his position as a civis^ ]ie 
had his position in a family. Gaputj ox'iginally signifying the 
mention made of the citizen in the registers of the census, meant 
the sum of the legal capacities of a picrsona^ the possession of 
which gave him his status ; and if a citizen changed his staf/us^ 
that is, if he lost his liberty or his civic rights, or changed Ms 
family position by adoption or emancipation, he underwent wliat 
was termed a capitis deminutio^ this capitis demmuMo being tei^med 
maxima^ media, or minima, according to which of the three ele- 
ments of status it was that was piimarily affected. 

1. Maxima est capitis deminutio, 1. The greatest is,' 

cum aliquis simul et civitatem et when a man loses both his citizenship 
libertatem amittit. Quod accidit in and his liberty ; as they do who by a 
his, qui servi pcenee efficiuntur atro- terrible sentence are made * the slaves 
citate sententise, vel liberti ut in- of punishment ; ’ or ffeedmen, con- 
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It was necessary to state expressly tliat the testament was 
good as far as it went, and that the law remedied its deficiency by 
making the agnati tutors, because it was a maxim of Eoman law 
that a man could not die p artly testate and,, (See 
note on 

3. Sed adgnationis qiiidem jus 3. The right of agnation is ordi - 1 
omnibus modis capitis deminutione narily taken away universally by 
plerumque perirnitur : nam adgnatio dewnutio, for ' 

juris est nomen. Cognationis vero ciyilj law ; but the right of coghatioE 
jus non omnibus modis commutatur, is not lost in every case by ca^^itis 
quia civilis ratio civilia quidem jura deminutio, for althoiigh civil law may 
corriunpere xiotest, naturalia vero destroy civil rights, it cannot destroy 
non utique. natural rights. 

aAi. i. 158. 

I The tie of agnation being created by law, could also be dis- 
solved by it : not so that of cognation, which was a tie of nature. 
But the law could take away the legal rights attaching to the 
natural tie ; and this it did in the case of the maxima and of 
the media oaintis demmutio. (See next Title, 6^ 

A constitution of Theodosius and Arcadius provided that the 
mother, if she has not remarried, and undertakes not to remarry, 

I may have the tiitela of her children given her. (0. v. 35. 2.) And 
Justinian, by the 118th. Novel, extended this to the grandmother, 
as well as the mother, if there was no testamentary tutor. 


Tit. XVI. DE CAPITIS MINUTIONE. 

Est autem cajiitis deminutio prio- Cajntis demimiiio is a change of 
ris status commutatio, eaque tribus staitis^ which may happen in three 
modis accidit ; nam aut maxima est ways : for it may be the greatest capitis 
capitis deminutio aut minor, quam deminutio, or the less, also called the 
quidam mediam vocant, aut minima, middle, or the least. 

Gai. i. 159. 

The status of a Roman citizen was composed of three elements : 
Tria sunt guce luihemus : lihertatem^ civitatem^ familiam (D. iv. 
5. 11). The citizen was free, he had his position as a dvis^ ]ie 
had his position in a family. Gaputj ox’iginally signifying the 
mention made of the citizen in the registers of the census, meant 
the sum of the legal capacities of a persona^ the possession of 
which gave him his status ; and if a citizen changed his 
that is, if he lost his liberty or his civic rights, or changed Ms 
family position by adoption or emancipation, he underwent wliat 
was termed a capitis deminutio^ this capitis demmutio being tei^med 
maxima^ media^ or minima^ according to which of the three ele- 
ments of status it was that was piimarily affected. 

1. Maxima est capitis demmutio, 1. Tbe greatest is, 

cum aliquis simul et civitatem et when a man loses both his citizenship 
libertatem amittit. Quod accidit in and his liberty ; as they do who by a 
his, qui servi pcenee efficiuntur atro- terrible sentence are made * the slaves 
citate sententise, vel liberti ut in- of punishment ; ’ or ffeedmen, con- 
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grati circa patronos condemnati, demned for ingratitude towards tlieir 
vel qui ad pretiiim participandum x:)atrons ; or tliose who suffer tliem- 
se venumdari x^assi sunt. selves to he sold in order to S’liare 

the price obtained. 

Gai. i. 160 ; D. xxviii. 3. 6. 6 ; xxv. 3. 7. 1. 

See Tit. 12. 3 ; Tit. 3. 4 note. 

2. Minor sive media est ca^ntis 2. The less or middle cajpitis dend- . 
deininutio, cum civitas quidem amit- nutio is, when a man loses his citizen- 
titur, libertas vero retinetur. Quod ship, but retains his liberty ; as is the 
accidit ei, cui aqiia et igni inter- case when any one is forbidden the use 
dictum fuerit, vel ei, qui in insulam of ffre and water, or is dex)orted to an 
dej)ortatus est. island. 

Gai. i. 161. 

In tliis kind of ca^nti^ demmutio^ as well as in tlie preceding, 
tlie position in the famiilia was lost, its rights belonging only toj 
citizens. In this lesser kind, freedom is xireserved ; but the x^erson 
who undergoes the change of status becomes a stranger, pmigrmiis 
fit. (Ulp. Rog. 10. 3.) I t was a maxim of Roman law, that no 
one could cease t o Ibe a citizen against his will . Oivitaderyh nemo 
mu[uam ullo ]>02ynl^i jus.m amittit mviMs. (Cic. pro Bom. 29.) 
Odioi^de mned was therefore denied the necessaries of life, u ntil 
he was driven to witlidraw himself frmn— the c ity^ M autem v.t 
essot fammdmrh., no% ademptione c-ivitaMsj seel tecti^ et aqiica et 
ig'nis faciehani. (CiC. ^oro Bom. 30.) The apim 

et mterdidflo thus became a form by which a sentence of 
perxietiial banishment was inflicted.* The deportatw in insulam 
supersedod this form. (D. xlviii. 29. 2.) The x^©i’son who was 
banished was confined to certain limits, out of which he could not 
stir without rendering himself punishable with death. This must 
be kajit distinct from smix)le relegation which was also an exile ^ 
within x^PP'SCPibed limits, but did not in any way affect the siatirs.] 
(D. xlviii. 22. 7. See lit. 12. 1 and 2.) 

3, Minima cax)i,tis deminufcio est, 3. The least caqntis dGminutio is, 
ciuu et civitaB ot libertas retinetur, when a person’s s sis changed with- 
sod status hominis commutatur. out forfeiture either of citzenship or 
Quod accidit in liis, qui, cum sui liberty; as wlien a x^erson 
juris fuerunt, caq)erunt alieno juri comes subject to the power of another, 
subjeoti esse, vel contra. or a person ciUerd jurifi becomes sid 

j'loris. 

Gai. i, 162. 

The skdtis was changed (commutatur) by the change of family 
position ; but the person who underwent this form of capitis demi- 
nutio had after it all the three elements of status. Whether 
the minima capitis demin^w involved a degradation or merely | 
a change has been much debated by commentators, Savigiiy (see It 
Posted Oavits, p. 428) was of opinion . that capitis d&minntio 
always involved a degradation. The French commentators take]^ 
the other view, that there, was merely a change implied, and they 
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grati circa patronos condemnati, clemned for ingratitude towards tlieir 
vel qui ad pretiiim x:)articipanduin x:)atrons ; or tliose who suffer tliem- 
se venumdari passi sunt. selves to be sold in order to S’liare 

the price obtained. 

Gai. i. 160 ; D. xxviii. 3. 6. 6 ; xxv. 3. 7. 1. 

See Tit. 12. 3 ; Tit. 3. 4 note. 

2. Minor sive media est caintis 2. The less or middle cajpiUs demi- . 
deminutio, cum civitas quidem amit- nutio is, when a man loses his citizen- 
titur, libertas vero retinetur. Quod ship, but retains his liberty ; as is the 
accidit ei, cui aqua et igni inter- case when any one is forbidden the use 
dictum fuerit, vel ei, qui in insulam of fire and water, or is deported to an 
deportatus est. island. 

Gai. i. 161. 

In tliis kind of m.pith demhmtio^ as well as in tlie preceding, 
tlie position in the famiilia was lost, its rights belonging only toj 
citizens. In this lesser kind, freedom is preserved ; but the person 
who nndergoes the change of status becomes a stranger, jmreijrhvm 
fit, (Ulp. Reg, 10. 3.) It was a maxim of Roman law, that no 
one could cease to I be a citizen against his will . (Jwitad£m nemo 
unijitam ullo 'po2yu^h jussu amittit mvitus, (Cic. pro Bom. 29.) 
Ili e con dem ned was therefore denied the necessaries of life, u ntil 
lie was driven to witlidraw himself frmiL - the c ity^ Id mitem ut 
essot fadmdmn^ no7i, ademptione (dvitaMs^ sed tect}\ et aqiim et 
ig'nis faciehani. (CiC. pro Bom. 30.) The aqim 

et ignis mimxlietio tlms became a form by which a sentence of 
perpetual banishment was inflicted.* The deportatio m insulam 
stipersedod this form. (D. xlviii. 29. 2.) The person who was 
banished was confined to certain limits, out of which he could not 
stir without rendering himself punishable with death. This must 
be kept distinct from simple relegatio., which was also an exile ^ 
within prescribed limits, but did not in any way affect the status. \ 
(D. xlviii. 22. 7. See Tit. 12. 1 and 2.) 

3, Minima capitis deminutio est, 3. The least cajntis dGinimitio is, 
cum et civitaB ot libertas retinetur, when a person’s s /is is changed with- 
Hod status liominis commutatur. out forfeiture either of citzenship or 
Quod accidit in liis, qui, cum sui liberty; as wlien a person wiy/z^'isbe- 
juris fuerunt, caq)erunt alfeno juri comes subject to the power of another, 
subjeoti ease, vel contra. or a person alieni jurifi becomes mi 

fioris, 

Gai. i. 162, 

The status was changed (commutatur) by the change of family 
position ; but the person who underwent this form of Ga2yitu demi- 
nutio had after it all the three elements of status. Whether 
the minima capitis demwiMdw involved a degradation or merely | 
a change has been much debated by commentators, Savigiiy (see 
Posters Oaius, p. 128) was of opinion . that capitis deminutio 
always involved a degradation. The French commentators take Ip. 
the other view, that there, was merely a change implied, and they 
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have, perhaps, if not the better arguments, the clearer authorities 
. , on their side. Thus TJlpian says the minima capitis deminutio 
takes place salvo statu. (D. xxxviii. 17. 1, 8.) What is said 
in the Digest of change of family by arrogation and emancipation 
f must be extended to adoption. (D. iv. 5. 3.) In old times, the 
'■ wife who passed in manmn viri^ or the freeman who was given 
»; in manc/ipioy underwent this minima capitis deminutio, (Gai. 
i. 162.) 

After the words vel contra^ at the end of this paragraph, some 
texts have the following words : veluti si filiusfamilias a p>(^tre 
emancipatus fiieritj est capite deminutus. The addition is pro- 
bably owing to some writer having perceived that it was only in 
• the case of emancipation that it was true that when a person 
became sui juris he was capite minutus. There was no change 
of family when a son became sui juris on the death of his father. 

The person who underwent th e minima capitis deminutio' 
was, in the _ eves of the law ^ ^ pew perso n’ He could not, there- 
fore, until the praetor pe rmitted an ^aetio n ag ains t him , be s^cl^ 
fdiFclebts -pre^mislW^ntiiicted ." {D. iv. 5. S*) -A-nd we shall 
Vsee, in the Second Book, that in the old law a usufruct was extin- 
« guish.ed by the minima capitis deminutio of the usufructuary. 

' (Bk. ii. Tit. 4. 3.) The capite minutus also, as we shall see in 
the Third Book (Tit. 1. 9 and 10. 1), for feited his place i n int es- 
. . , tate succession, except so far as he was EelpeTTy^ie praetor, or 
; by legislation. 

4. ServLis aiitem manuinissus 4. A slave who is 
capite non niiniiitiu’, quia nulhun to be cayite minutus . he has_ 

caput liabnit. no ‘ ca.jpuV 

, f ' D. iv. 5. 3. 2. 

\K f-''" - 

. ^ 5. Quibtis autem dignitas magis 5. Those whose dignity rather thair 

' qiiam status permutatur, cainte non their is changeardo not undergoj 

minimntur : et ideo senatu motos a capitis deminutio, and so persons re-| 
capite non minui constat. moved from the senatorial dignityj 

undergo none. 

D, i. 9. 3. 

Even infamia^ during the Empire at^ any rate, did not pro- 
duce a capitis deminutio. (D. 1. 16. 103.) 

^ 6. Quod autem dictum est, manere 6. In saying that the right of cog- i 

- cognationis jus et post capitis demi- nation remains in spite of a capitis 
^ nutionem, hoc ita est, si minima de7nimttio, we weve speaking only of 
^ capitis deminutio interveniat : ma- the least deminutio, after which the 
net enim^ eognatio. ^ Nam si maxi- cognation subsists. For, by the greater 
ma capitis deminutio jncurrat, jus as, for example, if one of the 

quoque cognationis perit, ut |)uta cognati becomes a slave, the right of 
servitute alicujus cognati, et ne qui- cognation is wholly destroyed, so as 
dem, si manumissus fuerit, recipit not to be recovered even by manumis- 
cognationem. ^ Sed et si in insulam sion. So, too, the right of cognation 
deportatus quis sit, eognatio solvitur. is put an end to by deportation to an 

island. 

D. xxxviii. 8. 5. 7. 
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have, perhaps, if not the better arguments, the clearer authorities 
on their side. Thus Ulpian says the minima oaiyitis deminutio 
takes place salvo statu. (D. xxxviii. 17. 1, 8.) What is said 
in the Digest of change of family by arrogation and emancipation 
f must be extended to adoption. (I), iv. 5. 3.) In old times, the 
^ wife who passed in manum virij or the freeman who was given 
1 in mandpio^ underwent this minima capitis deminutio. (Gai. 
i. 162.) 

After the words vel contra^ at the end of this paragraph, some 
texts have the following words : veluti si filiusfamilias a patre 
emancipatus fiierit^ est capite demimitus. The addition is pro- 
bably owing to some writer having perceived that it was only in 
• the case of emanci]Dation that it was true that when a person 
became sui juris he was capite minutus. There was no change 
of family when a son became sui juris on the death of his father. 

The person who underwent th e minima capit is^ depiinutio' 
was, in the -eves o f the law, a ne w person. He could not, there- 
fore, until the pra3tor pe rmitted an ^tio n ag ain st him 7 be siied^ 
fdiFclebts previmislW^ntfacted . {D. iv. 5. 2.) And we shair 
^see, in the Second Book, that in the old law a usufruct was extin- 




guish.ed by the minima capitis deminutio of the usufructuary. 
(Bk. ii. Tit. 4. 3.) The capite minutus also, as we shall see in 
the Third Book (Tit. 1. 9 and 10. 1), forfeited hi s place in int^s^ 
tate succession, except so far as he w’^as EelpednBy Hie pT^etor, or 
bfl'egislation. 


4. Servus ^ aiitem maniiinissus 4. A slave who is 
capite non niinuitiu’, quia nulhiin ngteaiTto be ca j i te oninutiifi. hp. 
caput liabuit. no ‘ cajput: 

D. iv. 5. 3. 2. 

, 5. Quibus autem dignitas magis 5. Those whose dignity rather thair 

qiiam status pennutatur, capite non their status is changecf, do not undergoj 
minimntur : et ideo senatu motos a capitis demimotio^ and so persons re-| 
capite non minui constat. moved from the senatorial dignityj 

undergo none. 

D, i. 9. 3. 


Even infamia^ during the Empire at^ any rate, did not pro- 
duce a capitis deminutio. (D. 1. 16. 103.)* 


^ 6. Quod autem dictum est, manere 

cognationis jus et post capitis demi- 
' -nutionem, hoc ita est, si minima 
V ^ capitis demmutio interveniat : ma- 
net enim eognatio. Nam si maxi- 
ma capitis deminutio jncurrat, jus 
quoque cognationis perit, ut puta 
servitute alicujus cognati, et ne qui- 
dem, si manumissus fuerit, recipit 
cognationem. Sed et si in insulam 
deportatus quis sit, eognatio solvitur. 


6. In saying that the right of cog- 
nation remains in s|)ite of a capitis 
deminutio., we were speaking only of 
the least deminutio, after which the 
cognation subsists. For, by the greater 
demmutio, as, for example, if one of the 
cognati becomes a slave, the right of 
cognation is wholly destroyed, so as 
not to be recovered even by manumis- 
sion. So, too, the right of cognation 
is put an end to by deportation to an 
island. 


D. xxxviii. 8. 5. 7. 
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See Tit. 15. 1. A cliaiige of tlie civil family by adoption 
or arrogation never dissolved the natural tie of cognatio^ or 
destroyed its attendant civil riglits ; but these v^ere destroyed by | 
a sentence which involved the loss of the dviim. And if the! 
dvitchs was once lost and then regained, the restored, or rather 
new, dvis was in all respects the founder of a new family, ex- 
cepting when he was restikitus in integrum^ that is, restored by 
the emperor to the same position that he had formerly held. (See 
Tit. 12. 1.) 

7. Cum autem ad adgnatos tiitela 7. The right to be tutor, which be- 
pertineat, non simiil ad omnes per- longs to the agnati, does not belong to 
tinet, sed ad eos tantum, qui X)roxi- all at the same time, but to the nearest 
miore gradu sint, vel, si ejusdern in degree only ; or if there are many 
gradus sint, ad omnes. in the same degree, then to all in that 

degree. 

Gai. i. 164. 


The principle of the law was, that those persons should have f 
the burden of the tutelage who had tlie hope of the succession. ! 
(Tit. 17. pr.) The Clearest in degree of the agnati were therefore 
the tutors in case of intestacy. Tlie nearest in degree might, 
however, happen to "be a woman or an infant, and then, although 
this person was the next in succession to the inheritance, it was 
necessary to go a step further off to find the tutor. (D. xxvi. 4. 
1 . 1 .) , .. . ■, 

r-- / Tit. XVII. DE LEGITIMA PATRONORUM TUTELA. 


Ex eadem lego duodecim tabula- 
rum libertoruin et libertarum tu- 
tela ad patronos liberoscxue eorum 
pertinet, qim et ipsa legitiina tu- 
tela vocatiir : non quia nominatim 
oa lege de hac tutela cavetur, sed 
<piia perinde accepta est per in- 
terpretationem, atque si verbis legis 
introducta esset. Eo enim ipso, 
quod hereditates libertoruin liber- 
tarumque, si intestati decessisseiit, 
jusserat lex ad patronos liberosve 
eorum pertinere, crediderunt veteres, 
voluisse legem etiam tutelas ad eos 
pertinere, cum et adgnatos, quos 
ad hereditatem vocat, eosdem et tu- 
tores esse juasit et (piia x-ilerunique, 
ubi successionis est emolumentmn, 
ibi et tutelffi onus esse debet. Ideo 
antein dixiinus plerumqiie, quia, si a 
femina impubes manumittatur, ipsa 
ad hereditatem vocatur, cum alius 
est tutor. 


Gai. L 165 ; 


By the same law of the Twelve 
Tables, the tutelage of treedmen and , 
freedwomeh belongs to their patron s, 
and to the children of their palroiis ; 
and this tutelage, too, is called legal 
tutelage : not that the law contains any 
exju’ess xiro vision on the subject, but 
because it has been as firmly esta- 
blished by interpretation, as if it had 
been introduced by the express words 
of the law. For as the law had ordered 
that(patrons and their children should 
succeM to the inheritance of their 
fceedmenlor Iroedwomen who should 
die intestate, the ancients were of 
opinion that the intent of the law was 
thajthe tutelage also belonged to them h 
seeing that the law, which calls agncm 
to the inheritance, also appoints them, 
to be tutors, because in most cases,! 
where the advantage of the successionl | 
is, there also ought to be the burden|\ 
of the tutelage. We say ‘ in most r 
cases,’ because, if a person below the 
age of puberty is manumitted by a 
female, she is called to the inheritance, 
while another person is tutor. 

). xxvi. 4. 1. 1. B. 
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See Tit. 15. 1. A change of tlie civil family by adoption 
or arrogation never dissolved the natural tie of cognatio^ or 
destroyed its attendant civil rights ; but these v^ere destroyed by | 
a sentence which involved the loss of the civitas. And if the! 
civitas was once lost and then regained, the restored, or rather 
new, civis was in all respects the founder of a new family, ex- 
cepting when he was restikitus in integrum^ that is, restored by 
the emperor to the same position that he had formerly held. (See 
Tit. 12. 1.) 


7. Cum autem ad adgnatos tiitela 
pertineat, non simiil ad omnes per- 
tinet, sed ad eos tantum, qui x)roxi- 
miore gradn sint, vel, si ejnsdem 
gradns sint, ad omnes. 


7. The right to be tutor, which be- 
longs to the agnati, does not belong to 
all at the same time, but to the nearest 
in degree only ; or if there are many 
in the same degree, then to all in that 
degree. 


Gai. i. 164. 


The principle of the law was, that those persons should have i 
the burden of the tutelage who had tlie hope of the succession. ! 
(Tit. 17. pr.) The Clearest in degree of the agnaii were therefore 
the tutors in case of intestacy. Tlie nearest in degree might, 
however, happen to "be a woman or an infant, and then, although 
this person was the next in succession to the inheritance, it was . 
necessary to go a step further off to find the tutor. (D. xxvi. 4. 

.f' . ^ ^ ■ /f 

" Tit. XVII. DB LEGITIM A PATRONORUM TUTELA. 




Ex eadem lego duodecim tabula- 
rum libertoruiii et libertarum tu- 
tela ad patronos liberoscxue eorum 
pertinet, qua) et ipsa legitima tu- 
tela vocatiir : non quia nominatim 
oa lege de hac tutela cavetur, sed 
<piia perinde accepta est per in- 
terpretationem, atque si verbis legis 
introducta esset. Eo enim ijiso, 
quod hereditates libertorum liber- 
tarumque, si intestati decessisseiit, 
jusserat lex ad patronos liberosve 
eorum pertinere, crediderunt veteres, 
voluisse legem etiam tutelas ad eos 
pertinere, cum et adgnatos, quos 
ad hereditatem vocat, eosdem et tu- 
tores esse juasit et qxim x-ilerunique, 
ubi successionis est emolumentmn, 
ibi et tutelffi onus esse debet. Ideo 
autem diximus plerumqiie, quia, si a 
femina impubes manumittatur, ipsa 
ad hereditatem vocatur, cum alius 
est tutor. 


Gai. i. 165 ; 


By the same law of the Twelve 
Tables, the tutelage of freedmen and , 
freedwomeh belongs to their patron s, 
and to the children of their jmffons ; 
and this tutelage, too, is called legal 
tutelage : not that the law contains any 
exju’ess ^iro vision on the subject, but 
because it lias been as firmly esta- 
blished by interpretation, as if it had 
been introduced by the express words 
of the law. For as the law had ordered 
that(patrons and their children should 
succeM to the inheritance of their 
fceedmonlor Iroedwomen who should 
die intestate, the ancients were of 
opinion that the intent of the law was 
thaj^he tutelage also belonged to them | 
seeing that the law, which calls agncm 
to the inheritance, also appoints them, 
to be tutors, because in most cases,! 
where the advautage of the successionl f 
is, there also ought to be the burden|\ 
of the tutelage. We say ‘ in most r 
cases,’ because, if a person below the 
age of jiuberty is manumitted hy a 
female, she is called to the inheritance, 
while another person is tutor. 

). xxvi. 4. 1. 1. B. 
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Tke law gave tke patron the right of succession to the inheri- 
tance of the freedman ; and as the right of succession was connected 
with the tutelage in the case of the agnati^ it seemed natural to 
connect the two in the case of the patron. 


Tit. XVIir. DE LEGITIMA PAEENTUM TUTELA. 


Exemplo patronorum recepta est 
et alia tutela, quse et ipsa legitima 
vocatuT. Nam si quis filiiim aut 
filiam, nepotem aut nepteiii ex filio 
et deinceps impuberes emancipave- 
rit, legitimus eorum tutor erit. 


In imitation of the tutelage of 
I)atrons, there is, too, another kind 
which also is said to be legal: for if 
any one emancipates, below the age of 
puberty, a son, or a daughter, or a 
grandson, or a granddaughter, being 
the issue of a son, or any other de- 
scendant, he is their legal tutor. 


Gai. i. 175. 


This has already been stated in Title 12. 6. (See note to that 
paragraph.) 





r. 

Tit. XIX. DE EIDUCIARIA TUTELA. 


Est et alia tutela, qu£e fidueiaria 
appeUatur. Nam si parens filium 
vel filiam, nepotem vel neptem et 
deinceps impuberes manumiserit, 
legitimam nanciscitur eorum tute- 
.1am : quo defimcto, si liberi virilis 
sexus extant, fiduciarii tutores filio- 
rum suorum vel fi:atris vel sororis 
et ceterorum efficimitur. Atqui pa- 
trono legitimo tutore mortuoj liberi 
quoque ejus legitimi sunt tutores : 
quoniam filius quidem defuncti, si 
non esset a vivo patre emancipatus, 
X)ost obitum ejus sui juris efiieeretur 
nec in fratrum potestatem recideret 
ideoque nec in tutelam, libertus * 
autem si servus mansisset, utique 
eodem jure apud liberos domini post 
mortem ejus futurus esset. Ita 
tamen ii ad tutelam vocanto, si 
perfect® ®tatis sint. Quod nostra 
constitutio generahter in omnibus 
tutelis et curationibus observari 
praecepit. 


D. xxvi. 4. 3, 


There is another kind of tutelage 
called fiduciary ; for if an ascendant 
emancipates, below the age of ];)iiberty, 
a soir br a daughter, a grandson .or 
a granddaughter, or any other de- 
scendant, he is their legal tutor ; but 
if, at his death, he leWSflSiap jhh- 
dren, they become the fiduciarv iuiors 
of then* own sons, or brother, or sister, 
or other descendants of the decreased. 
But when a imtron , who is a legal 
tutor, dies, his chilclren also become 
legal tutors ; thr“f^’'a'gnn:*™crf ""this ' dis- 
tinclioh being that a son, who has not 
been , emancipated in his father’s life-| 
time, becomes sui juris at the deatl| 
of his father, and does not fall under 
power of his brothers, nor, therefore, 
under their tutelage ; while the freed- 
nian, had he remained a slave, would 
also have been, after the death of his 
master, the slave of his master’s chil- 
dren. These persons, however, are not 
called to be tutors unless of. full age, a 
rule which by our constitution applies 
generally to all tutors and curators. 

4 ; G. V. 30. 5. 


When it is said that the sons become the fiduciary tutors of 
their own sons, reference is made to the case of the grand sons 
having beei tBma^ by the g randfather 
'''Tlm^rson who emancipated the clild succeeded to all the 
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nec in fratrum potestatem recideret 
ideoque nec in tutelam, libertus * 
autem si servus mansisset, utique 
eodem jure apud liberos domini post 
mortem ejus futurus esset. Ita 
tamen ii ad tutelam vocantm*, si 
perfectae aetatis sint. Quod nostra 
constitutio generahter in omnibus 
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The’^rson who emancipated the cliild succeeded to all the 


LIB. I. TIT. XX. 


65 


rigMs of a patron over the child ; if, as was usual (see Tit. 12. 6, 
note), it was the father, then, as being the patron, he was included 
in the terms of the law of the Twelve Tables, and was a tutor 
legitimus (Gai. i. 172 ; D. xxvi. 4. 3-10) ; if it was not, he was 
a tutor jichmiarius (Gai. i. 166), a tutor bound to the father by 
a timst. In the case of a slave, the children of a patron succeeded 
to the rights of patronage ; but this did not extend to the case 
of emancipated children : the children not emancipated were not 
the patrons of those who were. They were not tutors, therefore, 
by the law of the Twelve Tables, and the word fiidmiarii is 
borrowed from its more proper usage to express their position, 
and is in this case merely opposed to legitimi, (D. xxvi, 4. 4.) 
The reason given in the text for their being only tutor es Jidnciariij 
viz., that the emancipated infant would have been mi juris if 
he had not been emancipated, is manifestly an imperfect one. 
For it would not be necessarily true when a grandfather emanci- 
pated his grandson ; supposing his father were living and in the 
power of the grandfather, the grandson would not on the grand- 
father’s death becoii^e sid juris^ if he were not emancipated. Jf 
the father of the emancipated child left no other children above 
the age of puberty, the -nearest (ugnaitus^ as, for instance, the 
father’s brother, was the tutor^ and lie, too, was called the hiior 
JicluciarkiH. (Theoph. Tarojplii) 

The perfecta cetas was the age of twenty-five years. 

Tit. XX. DE ATILIANO TUTORS VEL EO, QUI EX LEGE 
.JULIA ET TITIA DABATUR. 

Si cni millus omnino tutor iiierat, If any one had no tutor at all, one 
ei dabatur in urbe quideni Borna a used to be given him, in the city of Borne 
prostore urbano et majore parte tri- by the p rcetor urb anus, and a inajaritv 
bunormn plebis tutor ex lege Atilia, of th^xi.ESH^'ISrtHe^ plebs, under the 
in provinciis vero a praesidibus pro- l ex Afllia ; in the provinces, by the 
vinoiarum ex lege Julia et Titia. j)rcesides imder the lex Julia et Titia, 

G ai. i. 185. 

The date of the lex Atilia is unknown, but it must have been 
in existence in the year of the city 557, when Livy (xxxix. 9) says 
of a liberta^ ^Post patroni mortem^ quia m nuUvus manu erat^ tutoro 
a tribmvis et prevti/re petitod And as the necessity for some means 
of appointing a tutor, where one was not appointed by testament 
or law, must have been early felt, the hx Atilia^ or one similar to 
it, must probably have existed long before the time of which Livj^ 
speaks. The date of the lax Julia et Tiiia was probably 
A.u.G. As there were ten tribunes, the majority would be at least 
six. 

The term tutoz datives is used by Justinian (Cod. i. 3. 52) to 
i express a tutor given by the magistrate ; this term being used by 
Gains (i. 154) to express tutors given by testament. 

1. Sed et si testamento tutor sub 1. Again, if a testamentary tutor 
condicione aut die certo datua fuerat, had been appointed conditionally, or 
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power of the grandfather, the grandson would not on the grand- 
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the age of puberty, the -nearest (upudns^ as, for instance, the 
father’s brother, was the tutor^ and lie, too, was called the tutor 
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in provinciis vero a praesidibus xiro- l ex Atilia ; in the provinces, by the 
vinoiarum ex lege Julia et Titia. pnenides imder the lex et Titia, 

G Ai. i. 185. 

The date of the Atilia is unknown, but it must have been 
in existence in the year of the city 557, when Livy (xxxix. 9) says 
of a liherta^ ^Post patroni mortem^ (pda in riullius manu erat^ tutoro 
a tribmvis at pnvtijra puitltod And as the necessity for some means 
of appointing a tutor, where one was not appointed by testament 
or law, must have been early felt, the hx AMlia, or one similar to 
it, must probably have existed long before the time of which Livj^ 
speaks. The date of the lax Julia et Titia was probably 
A.u.G. As there were ten tribunes, the majoidty would be at least 
six. 

The term tutor, dativus is used by Justinian (Cod. i. 3. 52) to 
i express a tutor given by the magistrate ; this term being used by 
Gains (i. 154) to express tutors given by testament. 

1. Sed et si testamento tutor sub 1. Again, if a testamentary tutor 
condicione aut die certo datus fuerat, had been appointed conditionally, or 
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gnamdiii condicio ant dies x:jendel>at, 
iisdem legibns tutor dari poterat. 
Item si pure datus fuerat, quamdiu 
nemo ex testamento heres existebat, 
tamdiu ex iisdem legibus tutor pe- 
tendns erat, qui desinebat tutor esse, 
si condicio existeret aut dies veniret 
aut her^s existeret. 


from a certain Jinie, then until tlie 
completion oTTEe condition or arrh^al 
of the time fixed, another tutor might 
be appointed under the same laws. 
Also, if a tutor had been given un- 
conditionally, yet, as long as no one 
had“a^epted the inheritance, as heir 
by the testament, another tutor might 
under the same laws be axipointed for 
the interval. But his office ceased 
when the condition was accom|)iished,, 
when the time arrived, or the inheri- 
tance was entered ux:)on. 

Gai. i. 186; D. xxvL 2. 11. 

If the wishes of the testator were declared to any extent re- 
specting the'^^appbintment of a tutor, this entirely excluded the 
tu to;r§B and every deficiency in the declaration was reme- 

died by the interposition o£ the magistrate. (D. xxvi. 2.11.) 

ISTo testament took effect until an heir entered on the inheifi- 
jance. (See Introd. sec. 76.) If it was known that a testament 
existed appointing a tutor, this excluded thj^ agnati from being 

tutors ; but the tutor under the testament did not commence his 

tutela until the testament took effect. Meantime a tutor apxDointed 
by the magistrate took care of the pupil. 

2. If, again, a tutor was taken pri- 
soner by the enemy, application could 
be made, under the same laws, for 
anojher tutor, whose office ceased 

when the first tutor returned from 

captivity; for on his return he re- 
sumed the tutelage by the jus 
liminii. 




' 2, Ab hostibus quoque tutore 

capto, ex his legibus tutor j)eteba- 
tur, qui desinebat esse tutor, si is, 
qui eaptus erat, in civitatem rever- 
sus fuerat : nam reversus recipiebat 
tutelam jtue postliminii. 


Gai. i. 187. 


For an account of the jus 'postlwiinii^ see Title 12. 5. 


3. Sed ex his legibus pupillis 
tutores desierunt dari, posteaqiiam 
prime consules pupillis utriusque 
sexus tutores ex inquisitione dare 
coeperunt, deinde prietores ex con- 
stitutionibus. Nam supra scriptis 
legibus neque de cautione a tutoribus 
exigenda rem salvam pupillis fore, 
neque de compellendis tutoribus ad 
tutelie administrationem quidquam 
cavetm\ 


3. But tutors have ceased to be 
axDpointed under these laws, since they 
have been appointed to pupils of either 
sex, first by .th© csonsnls, after inquiry/- 
into the case, and subsequently fey lb4 
pr^tors under imj^erial constitutions^ 
For the above-mentioned laws required 
no security from the tutors for the 
safety of the pupils’ property, nor did 
they contain any provisions to compel 
them to discharge the duties of the 
office. 


The power to appoint tutors was given by Claudius to the 
consuls (Suet, m Claud. 23), and transferred by Antoninus Pius 
f (JuL. Oapit. in Vit. M. Anton, 10) to the praetors. 

V* -4. Bedhoe jm'entimur, ut Eomse 4. Under our present system tutors 

i » quidem prsefectus urbis vel praetor are appointed at Eome.by the praefect 
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If the wishes of the testator were declared to any extent re- 
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every deficiency in tlie declaration was reme- 
died % the interposition o£ the magistrate. (D. xxvi. 2. 11.) 

I No testament took effect until an heir entered on the inheil- 
ftance. (See Introd. sec. 76.) If it was known that a testament 
existed appointing a tutor, this excluded th]^ agnati from being 
tutors ; but the tutor under the testament did not commence his 
tutela until the testament took effect. Meantime a tutor appointed 
by the magistrate took care of the pupil. 

' 2. Ab hostibus quoque tutore 2. If, again, a tutor was taken pri- 

capto, ex his legibus tutor j)eteba- soner by the enemy, application could 
tur, qui desinebat esse tutor, si is, be made, under the same laws, for 
qui captus erat, in eivitatein rever- ano^er tutor, whose office ceased 
sus fuerat : nam reversus recipiebat when the first tutor returned from 
tutelam jme postliminii. captivity; for on his return he re- 

sumed the tutelage by the jus pos/;- 
liminii. 

Gai. i. 187. 


For an ’account of tliQ jus see Title 12. 5. 


.. , 3. Sed ex Ms legibus pupillis 

.U** tutores desierunt dari, posteaquam 
primo consules pupillis utriusque 
sexus tutores ex inquisitione dare 
coeperunt, deinde prsetores ex con- 
stitutionibus. Nam supra seriptis 
legibus neque de cautione a tutoribus 
exigenda rem salvam pupillis fore, 
neque de compellendis tutoribus ad 
tuteM administrationem quidquam 
cavetm'. 


3. But tutors have ceased to be 
appointed under these laws, since they 
have been appointed to pupils of either 
sex, first by . the , conoids, after inquiry/- 
into the case, and subsequently by tjb£ 
pr^tors under imperial constitutions. 
For the above-mentioned laws required 
no security from the tutors for the 
safety of the pupils’ property, nor did 
they contain any provisions to compel 
them to discharge the duties of the 
office. 
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The power to appoint tutors was given by Claudius to the 
consuls (Suet, m Glmid. 23), and transferred by Antoninus Pius 
\ (JuL. Oapit. m Vit. M, Anton, 10) to the praetors. 

f 4. Bed hoe jm'entimur, ut Eomse 4. Under our present system tutors 
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secimdum siiam jurisdictionem, in of the city, or the praetor, according to 
provinciis. antem praesides ex inqui- his jurisdiction, and, in the provinces, 
sitione tutores crearent, vel magi- by the ^yrcesides, after inquiry ; or by 
stratus jussu priesidum, si non sint an’ihfelTor magistrate, at the command 
magnse pupilli facilitates. of the ])rceses, if the property of the 

pupil is only small. 

D. xxvi. 5. 1. 

The 'prmfeot'us %iYhis was, from the time of Augustus, an officer 
who had the superintendence of the city and its police, and power 
to decide on both ffiyil and cximinal cases, his civil jurisdiction 
extending one hundred ..miles from the city, his criminal jurisdic- 
tion evidently extending over the whole of Italy. (D. i. 12.) As 
he was considered the direct representative of the emperor, mncJi 
that previously belonged to the prcetor nrhamm fell gradually into 
his hands. TIiq prcefectun uThis appointed tutors in cases where i 
pupils of higher rank and larger fortune were concerned; thel 
proitor, when the pupils were of humbler station and smaller for- i 
tune ; and this it is which is referred to in the words sGoimdwn 
suam jurwdlcMonem. 

In the provinces* the appointed; but until Justinian 

altered the law (see next paragraph), not only could municipal 
magistrates not appoint without the authority of the prcssen^ but 
no one could be authorised by the prceses unless he was a magis- 
trate. (D. xxvi. 5. 8.) ' : ^ * ’ 

5: Nos autem per coustitutionem 5. But by one of our constitutions, ^ 
nostram et Imjusmodi clihienltates to do away with the difficulties to 
hoiiiinmn resecantes nec exspecta^ which these provisions as to . different 
jussione pnesidum, dispo%uimus, m persons gave rise, and to avoid the ne- 
facultas pupilli vel adulti usque ad cessitj'’ of waiting for the order of the 
quingentos solidos valeat, defensores prcescs^ we have enacted, that if the 
civitatum (una cum ejusdem civitatis property of the pupil or minor does not 
i religiosissimo antistite vel apud alias exceed five hundred soUdi, tutors or 
pubiicas persoiias) vel niagistratus, curators shall be appointed by the 
vel juridicum Alexandrime civi- of the city (acting in conjunc- 

tatis tutores vel curatores creare, "Tion witli the holy bishop, or before 
legitima cautela secundum ejusdem other imblic persons), or by the magis- 
constitutionis normam pra?.standa, trates, or, in the city of Alexandria,, 
videlicet eorum periciilo, qui earn by the judge ; but legal security must 
accipiant. be given according to the terms of the- 

same constitution, that is to say, at the 
risk of those who accept it. * 

C.i.4. 80. 

The constitution of Justinian provided that, where the fortune 
of the person requiring a tutor or curator did not amount to more 4^ 

than 500 solidi (the aureus^ li, 6cZ. of English money, after the 5 2"'^ 
time of Alexander Severus was called a soUdm)^ a local magistrate, 
without the authorisation of the prceses^ could appoint, not making 
a formal examination into the position and character of the tutor 
or curator (mqmsitio)^ but merely taking a money security for the 
faithful performance of his duties. 

Sifacultas pupilli^ &c. This is an ambiguous translation of 
the clause in the Code : ir£VTaf€o<rlmj ^(^pvcrmv /cal pLovov 

ra TTspiovcTLa^ sci] t&v vscov, 
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secimdum siiam jurisdictionem, in of the city, or the praetor, according to 
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trate. (D. xxvi. 5. 8.) 

5: Nos autem per coustitutionem 
iiostram et Imjusmodi diffienltates 
hominiun resecautes nee exspectaji^ 
jussione priesidum, dispo%uimus, m 
facultas pupilli vel adulti usque ad 
quingentos solidos valeat, defensores 
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pubiicas persohas) vel magistratus, 
vel juridicum Alexandriiiic civi- 
tatis tutores vel curatores creare, 
legitima cautela secundum ejusdem 
constitutionis normam prasstanda, 
videlicet eorum x)ericulo, qui earn 
accipiant. 
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The defensor was- a magistrate appointed for two years out of 
the decnriones of a city. His principal business was to act as a 
check on the prceses^ and he had besides a limited civil and criminal 
jurisdiction. 

6. Impuberes autem in tutela esse 6. It is agreeable to the law of 

nattirali jure conveniens est, ut is, nature, that persons under the agea)f 
qui perfectae ®tatis non sit, alterius puberty should be under tutelage, so 
tutela regatur. ' that persons of tender years may be 

under the government of another. 

Gai. i. 189. 

Gains, in his Institutes, after the words extracted from him in 
the text, proceeds to' contrast with the tutelage of minors, which 
is an institution natural and necessary in all communities, the 
tutelage_of wqms 3 ;L, which he considers founded on no reasonable 
|basis. The original reason of this tutelage was probably the inca- 
ipability of women to share in the proceedings of the^M^ria, and 
Itheir being supposed unfit to go through solemn forms. In default 
of a testamentary tutor appointed by the father of the woman if she 
was in his power, or by the husband if she wa^ in manu — and it may 
be mentioned that the husband could by testament either appoint 
a tutor to his wife in mann^ or give her the option of choosing one 
(Gai. i. 148 et seq,) — ^the nearest agnatus was the tutor, women 
being either alieni juris^ or else under a tutor all their lives ; the 
tutor being allowed in certain cases to transfer his ofiice (Gai. i. 
168), and the woman being allowed to demand a substituted tutor 
in place of one absent. (Gai. i. 173.) The lex Atilia and the lex 
Julia et Titia applied to women. (Ulp. Beg. 11. 18.) The lex 
Pajpia Poppcea exempted from tutelage women who had three 
children (Gai. i. 145), and a lex Claudia (a.d. 45) suppressed the 
tutelage of the agnati altogether in the case of women of free, bij^th, 
leaving only the tutelage of ascendants and patrons. (Gai. i. 157.) 
This modified tutelage of women existed in the time of Ulpian 
(Reg. 11. 8), but had fallen into desuetude in the time of Justinian. 
While the -butelage of women lasted, the woman above puberty (see 
Gai. i. 190 et seq.) managed her own affairs, and the tutor was only 
called in to give his auctoritas on occasions of moment, the prastoi* 
interposing to force a tutor to give his authority when necessary, 
but the prastor would not adopt this course where the tutor was 
an ascendant or patron, unless some very strong reason existed. 

7. Cum igitur pupiUorum pupilla- 7. As tutors administer the affairs 

rumque tutores negotia gerunt, post of their pupils, they may be compelled 
piibertatem tutelae judicio rationem to account, by the actio tutelce^ when 
reddiint. their pupils arrive at puberty. 

Gai. i. 191. 

The modes by which the faithful discharge of his duty by a 
tutor was insured are given in the 24th Title. 

Tit. XXI. ' DE AUCTORITATE TUTOEUM. ^ 

• !' I i' r ' 

A _A.uotoritas autem tutoris in qui- In some cases it is necessary that 

busdam causis necessaria pupillis est, the tutor should authorise the acts of 

. ... 
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in quibusdam non est necessaria. Ut the pupil, in others not. When, for 
ecce si quid dari sibi stipulentur, instance, the pupil stipjilates for some - 
non est necessaria tutoris auctoritas : thing to be given him, the authorisa- 
quod si aliis pupilli promittant, ne- tion of the tutor is not requisite ; but 
cessaria est: namque plaeuit, me- if the pupil makes the promise, it is 
liorem quidem suam condicionem requisite; for the rule is, that pupils 
lieere eis facere etiam sine tutoris may make their condition better, even 
auctoritate, deteriorem vero non without the authorisation of their 
aliter quam tutore auctore. Unde in tutor, but not worse unless with the 
his causis, ex quibus mutuae obli- tutor’s authorisation. And therefore 
gationes nascuntur, in emptionibus in all cases of reciprocal obligation, as 
\'enditionibus, locationibus conduc- in contracts of buying, selling, letting, 
tionibus, mandatis, depositis, si tu- hiring, bailment deposit, if the tutor 
toris auctoritas non interveniat, ipsi does not authorise the pupil to enter 
quidem, qui cum his contrahunt, into the contract, the person who con- 
obligankir, at invicem pupilli non tracts with the pupil is bound, but the 
obligantur. pupil is not bound. 

D. xix. 1. 13. 29. 

The duties of the tutor were twofo ld : to administer the affairs i 
of the pupil, and to interpose what was termed his authority. It * 
is to the second head^orKfsTimctions that this Title refers. 

There were many things in which the Roman law, in its 
stricter times, did not allow one person to represent another. Much 
tliat to us seems only to belong to private life was bound up with 
political and public duties and rights. (See Introd. sec. 43.) The 
law could not contemplate one beneath the age of puberty acting 
as if he was a member of the or any one else coming for- 

ward to fill for him his place in the list of citizens. No one could 
bring actions of strict law in another name, or go through, for 
another, the fictitious process of m j'ure_ cessio^ or through the 
forms of manumission and adoption, or perform for another any of 
those acts to which a solemn ceremony was attached, such as 
mancipation or stipulation. (D. xL 2. 24 ; D. xlvi. 4. 13. 10.) It 
was necessary that a minor should himself go. through the forms 
and repeat the word s requisite for the validity of such transactions ;|i 
but it was also necessary that the tutor should be present and givel 
his sanc^lj. The auctoritas of the Tutor was the complementf 
(midontas is derived from aiujeo') to the symbolical forms throughi 
which the child went. (See Introd. sec. 43.) It represented they 
intention or the mental act on wliich those forms ultimately rested. * 
If the child could not speak (imfans from /ctri), no such forms 
could be used ; if he could speak, but could scarcely understand 
the import of what he said, or, in technical language, if, being still 
inf anti proooimns^ he had as yet little or no mtellectus (Gai. iii. 
109), the tutor could but very rarely, by interposing his sanction, 
give legal validity to words uttered without understanding, /it 
was only when the act would confer a very gi’eat and very cffear 
benefit on the child, that this was allowed and although the tutor 
was, to a certain extent, permitted to act for an infant, it was not until 
a very late period of Roman law that a constitution of Theodosius 
and Valentinian, A.i). 426 (G. vi. 30. 18. 2), permitted a tktor to 
enter on an inheritance in the name of an infant. (D. xxix| 2. 9.) 
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But when the child had entered on his .eighth year, and was now 
pithertati ^oroximm or approaching thereto, he ^vas considered to 
jhave mtelleotus^ but not judiciuon (Theoph. Paxapli. on Bk. iii. ^ ^ 

1 19. 9) ; that is, he understood the meaning of the form, but could 
mot decide for himself whether it was to his advantage to go through 
• the act or not. This want of^ judgment the tutor supplied ; and 
in every case where theTutor gave his sanction, the act was legally 
valid. Supposing, however, a pupil acted without the aiidorita^ 

I of the tutor, what was the consequence ? In the case of contracts 
I the pupil acting without authorisation took every benefit, but sus- 
Jtainecl no injury from the contract ; because while his tender years 
' shielded him, the person with whom he contracted, having by the 
agreement made a formal expression of his will, must abide the/^'^ ' 
event. But when it is said that a pupil took every benefit of the''^' ' " ^ 

contract, it must not be understood that he could continue to enjoy 
at pleasure the advantages of another’s property without giving 
anything for the enjoyment. The original owner might reclaim 
the property ; and if a profit was being derived from its possession 
might take that profit to himself. (D.xxvi. 8*. 5. 1.) Only he could 
never make the pupil restore or refund anything that was once 
gone ; and while a pupil could always disclaim an executory con- 
tract made to his disadvantage, he could always, through the inter- 
vention of his tutor, enforce one that promised to benefit him. 

(Bk. ii. Tit. 8. 2.) In other cases, however, the act of the pupil 
without authorisation was altogether invalid, because there was 
a risk involved ; and^ although it might practically happen that 
the act would have been advantageous to the pupil, the law 
guarded him against the risk by making his act invalid. What 
these cases were is learned from the next paragraph. 

1. Neque tamen hereditatem 1. Pupils, however, cannot, without 
adire neque bonorum possessionem the^ authorisation of the tutor7^htGr| 
petere nec^ue hereditatem ex fidei- on an inheritahce, demand the pos-l 
commisso suscipere aliter ])ossunt session of goods, or take an inherit-! 
nisi tutoris auctoritate, quamvis ance given by a fideicommimim^ even® 

lucrosa sit neque ulliim damnum though to do so would be to thtdr 

habeat. ^i?^? could involve them in no 

rish. 

D. xxvi. 8. 9. 11. 


^ The hereditas was the legal succession to the property of the 

deceased, the lonorium possessio here spoken of was an interest in 
the property of a deceased person, accorded by the prgetor (Bk. 
iii. Tit. 9), and the hereditas e^Jid^eicommisso was a succession 
received through the intervention of a trustee appointed by the 
testator. (See Introd. sec, 76.) 

2. ^ Tutor autem statim in ipso 2. A tutor who wishes to authorise 
j r,. ^ vu. negotio prassens debet auctor fieri, any act, which he esteems advan- 
si hoc pupiUo prodesse existima- tageous to his pupil, should do so 
verit. Post tempus vero aut per once whi le the busi ness is go ing on, ^ 
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epistulam iiiterposita aiictoritas nihil and in persqp, for his antliorisation is ^ 
agit. ofndT etfect if given afterwards or by 

letter. 

D, xxvi. 8. 9. 5. 

3. Si inter tntorem pupiliiimve 3. When a suit is to be commenced 
judicium agendum sit, quia ipse between a tutor and his pupil, as the 
tutor in rem suam auctor esse non tutor cannot give authority with regard 
potest, non prastorius tutor, ut olim, to his own cause, a_cuy|^D i% and not, 
constituitur, sed curator in locum as formerly, a pnetonS^ tutor, is ap- 
ejus datur, quo interveniente judi- pointed, with whose intervention the 
cimn peragitur et eo peracto cura- suit is carried on, and who ceases to 
tor esse desinit. be curator when the suit is deter- 

mined. 

Gai. i. 184. 

Although the person who assisted the pupil in an action in 
which the tutor was concerned -did exactly what the tutor did for 
the I 3 upil in any other action, and thus, as having to authorise the 
proceedings, might be spoken of as a tutor (Ulp. Meg, 11. 24), 
yet, as he was giveu for a pax'ticular pin-pose, which tutors were 
not (see Tit. 14. i“^“'”it““*was very natural that he should, in pre- 
ference, receive the name of curator. 

Subsequently the 72nd |irover(cap. 2) provided that, if the 
pupil became at any time the debt or of the tutor, another tutor 
should be added to protect the pupil. 


Tit. ^XXII. QUIBUS MODIS TUTELA FINITUR. 


Pupilli pupillieque cum puberes 
esse coeperint, tutela liberantur. 
Pubertatem autem veteres quidem 
non solum ex annis, sed etiarn ex 
habitu corporis in masculis aestimari 
volebant. Nostra autem majestas 
dignum esse castitate temporiim 
nostrormn bene putavit, quod in 
feminis et antiquis impudicum esse 
visum est, id est inspectionem habi- 
tudinis corporis, hoc etiam in mas- 
culos extendere. Et ideo sancta con- 
stitutione promulgata, x)ubertatem 
in masculis post quartum decimum 
annum completurn illico initium 
accipere disposuimus, antiquitatis 
normam in femininis personis bene 
positam suo ordine relinquentes, xit 
post duodecimum annum completurn 
viripotentes esse credantur. 


Pupils, both male and female, ’are * 
freed from tutelage wh en they attain ' 
the , age q£ puberty. The" ancients 

JucTged b? puberty in males, not only 
by their years, but also by the de- 
velopment of their bodies. But we, 
from a wish to conform to the purity 
of the present times, have thought it 
Xiroper, that what seemed, even to 
the ancients, to be indecent towards 
females, namely, the inspection of the 
body, should be thought no less so 
towards males ; and, therefore, by our 
sacred constitution we have enacted, 
that pube rty in inalcs should be con- 
sider^ to' commence immediately on 
the completion of their fourteenth 
year ; while, as to femalfig^ we have 
preserved the wise rule adopted by the 
ancients, by which they are esteemed 
fit for marriage on the oampletion of 
their tw elfth ye ar. ~ 


Gai. i. 196 ; 0. v. 60. 3. 

X We learn from Gains and XJlpian {Meg. 11. 28) that the Pro- I 
»» culi an s were in favour of a particular ag e being fixed as thaF*of I 
puberty; the Sa binian s wished to letit be decided by nature. I 
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epistulam iiiterposita aiictoritas nihil and in person, for his authorisation is ^ 
agit. ofncT etfect if given afterwards or by 

letter. 

D, xxvi. 8. 9* 5. 

3. Si inter tntorem pupiliiimve 3. When a suit is to be commenced 
judicium agendum sit, guia ipse between a tutor and his pujjil, as the 
tutor in rem suam auctor esse non tutor cannot give authority with regard 
potest, non prastorius tutor, ut olim, to his own cause, a_cuji;’.fii]p r. and not, 
constituitur, sed curator in locum as formerly, a prsBmnSuitor, is ap- 
ejus datur, quo interveniente judi- pointed, with whose intervention the 
cium peragitur et eo peracto cura- suit is carried on, and who ceases to 
tor esse desinit. be curator when the suit is deter- 

mined. 

Gai. i. 184. 

Although the person who assisted the pupil in an action in 
which the tutor was concerned -did exactly what the tutor did for 
the I3npil in any other action, and thus, as having to authorise the 
proceedings, might be spoken of as a tutor (Ulp. Reg, 11. 24), 
yet, as he was giveu for a particular piirpose, which tutors were 
not (see Tit. 14. i".]7riFVas very natural that he should, in pre- 
ference, receive the name of curator. 

Subsequently the 72nd IToveT (cap. 2) provided that, if the 
pupil became at any time the debt or of the tutor, aaiother tutor 
should be added to protect the pupil. 


Tit. XXIL QUIBUS MODIS TUTELA PINITUR. 


Pupilli pupillieque cum puberes 
esse coeperint, tutela liberantur. 
Pubertatem autem veteres quidem 
non solum ex annis, sed etiarn ex 
babitu corporis in inasculis aestimari 
volebant. Nostra autem majestas 
dignuin esse castitate temporiim 
nostrormn bene putavit, quod in 
feminis et antiquis impudicum esse 
visum est, id est inspectionem habi- 
tudinis corporis, hoc etiam in mas- 
culos extendere. Et ideo sancta con- 
stitutione promulgata, pubertatem 
in masculis post quartum decimum 
annum completurn illico initium 
accipere disposuimus, antiquitatis 
normam in femininis personis bene 
positam suo ordine relinquentes, xit 
post duodecimum anmnn completurn 
viripotentes esse credantur. 


Pupils, both male and female, are 
freed from tutelage wh en they 
the , age q£ puberty, ThP" anSSits 
JucTged ol puberty in males, not only 
by their years, but also by the de- 
velopment of their bodies. But we, 
from a wish to conform to the purity 
of the present times, have thought it 
X^roper, that what seemed, even to 
the ancients, to be indecent towards 
females, namely, the inspection of the 
body, should be thought no less so 
towards males ; and, therefore, by our 
sacred constitution we have enacted, 
that pT^rty^m^ina^ should be con- 
sider^ to' commence immediately on 
the completion of their fourteenth 
year ; while, as to femalgg^ we have 
preserved the wise rule adopted by the 
ancients, by which they are esteemed 
fit for marriage on the oampletion of 
their tw elfth ye ar. 


Gai. i. 196 ; C. v. 60. 3. 

( We learn from Gaius and Ulpian {Reg. 11. 28) that the Pro- I 
culians were in favour of a particular ag e being fixed as thaF*of I 
puberty ; the Sa binian s wished to letit be decided by nature. I 
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Justinian here decides in favour of the former. All agreed, how- 
ever, that the age could in no case be taken as later than eighteen 
years> 


1. Item finitur tutela, si adrogati 
sint adhiic impiiberes vel deportati : 
item si in servitutem pupillns redi- 
gatiir, lit ingratus a patrono, vei ab 
hostibus faerit eaptus. 


' 1. Tutelage is also determined, if 
the pupil, before attaining the age of 
puberty, is either arrogated, or suffers ‘t- 
deportation, or is reduced to slavery ^ 
as guilty of ingratitude on the demand y 
of his patron, or if he becomes a cap* *7 
tive. 

D. xxvL 1. 14. ^ 


The inibertati i)roQGimiis was considered liable to criminal 
punishment (Bk. iv. Tit. 1. 18; C. ix. 47. 7), and he might be 
made a slave for ingratitude towards his patron. If he returned 
from captivity, the tutelage would recommence. (See Tit. 20. 2.) 

2. Sed et si usque ad certain con- 2. Again, if a person is appointed 
dicionem datus sit testamento, ^eque by testament to be tutor until a con- 
evenit, ut desinat esse tutor exi- dition is accomplished, he ceases to be 
stente condieione. tutor on the accomplishment of the 

condition. 

D. xxvi. 1. 14. 5. 


8. Simili mode finitm* tutela 8. .Tutelage ends also by the death 
morte vel tutorum vel pupillorum. of the tutor, or of the pupil. 

D. xxvii. 3. 4. 

4. Sed et caj^itis deminiitione 4. When, again, a tutor, by a caintiB 
% r"‘ i tutoris, per quam libertas vel civitas demimtio^ loses his liberty or his 
^ ejus amittitur, omnis tutela perit. citizenship, his tutelage is wholly 
Minima autem capitis deminutione at an end. But if he undergoes 
tutoris, veluti si se in ado]3tionem only the least ca^ntis demmutio, as 
dederit, legitima tantum tutela when a tutor gives himself in adoption, 
perit, ceter^e non pereunt. Sed then only legal tutelage is ended, and ? 
pupilli et pnpillae capitis deminiitio, not the other kinds ; but any capitis ^ 

Hcet minima sit, omnes tutelas deminutio of the pupil, even the least, * 
tollit. always puts an end to the tutelage. 

D. iv, 5. 7 ; D. xxvi. 4. 2. 

The Mela legitima belonged to the nearest of the agiiati in ^ 
right of his position in the family ; but a tutor appointed by tes- 
I tament or by any special means had a charge committed to him 
I personally, and his change of family could not alter this. 

The minima deminntio eapitis suffered by the pupil would 
I make him under the power of the arrogator; and as he would be 
I no longer siii jziris, he could no longer have a tutor. 

4' 5. Pr^terea qui ad certum tern- 5. A tutor, again, who is appointed 

. ' pus testamento dantur tutores, finite by testament to hold office during a 
^ ^ eo, deponunt tutelam. certain time, lays down his office when 

the time is expired. 

D. xxvi. 1. 14. 3. '• 

6. Desinunt autem esse tutores, 6, They also cease to be tutors 
J qui vel removentur a tutela ob id, who are removed from their office on 
” ^ quod suspeeti visi sunt, vel ex justa suspicion, or who excuse themselves 
causa sese excusant et onus admi- on good grounds from the burden of 


I Justinian here decides in favour of the former. All agreed, how- 
I ever, that the age could in no case be taken as later than eighteen 
I years> 


1. Item finitur tutela, si adrogati 
sint adhiic impuberes vel deportati : 
item si in servitutem pupillns redi- 
gatiir, tit ingratus a patrono, vel ah 
hostibus faerit captus. 


' 1. Tutelage is also determined, if 
the pupil, before attaining the age of 
puberty, is either arrogated, or suffers ‘t- 
deportation, or is reduced to slavery ^ 
as guilty of ingratitude on the demand ,, 
of his patron, or if he becomes a cap* 
tive. 


D. xxvi. 1. 14. 


The i)romimus was considered liable to criminal 

punishment (Bk. iv. Tit. 1. 18; C. ix. 47. 7), and he might be 
made a slave for ingratitude towards his patron. If he returned 
from captivity, the tutelage would recommence. (See Tit. 20. 2.) 


2. Sed et si usque ad certain con- 2. Again, if a person is appointed 
dicionem datus sit testamento, leque by testament to be tutor until a con- 
evenit, ut desinat esse tutor exi- dition is accomplished, he ceases to be 
stente condieione. tutor on the accomplishment of the 

condition. 

D. xxvi. 1. 14. 5. 


8. Simili modo finitur tutela 8. .Tutelage ends also by the death 
morte vel tutorum vel pupillorum. of the tutor, or of the pupil. 

D. xxvii. 3. 4. 


4. Sed et capitis deminutione 
r" ' i tutoris, per quam libertas vel civitas 
ejus amittitur, omnis tutela perit. 
Minima autem capitis deminutione 
tutoris, veluti si se in adojitionem 
dederit, legitima tantum tutela 
perit, ceter^e non pereunt. Sed 
pupilli et pnpillae capitis deminiitio, 
Hcet minima sit, omnes tutelas 
tollit. 

D. iv, 5. 7 ; 


4. When, again, a tutor, by a 
deminutio, loses his liberty or bis 
citizenship, his tutelage is wholly 
at an end. But if he undergoes 
only the least capitis deminutio^ as 
when a tutor gives himself in adoption, 
then only legal tu'^elage is ended, and f 
not the other kinds ; but any capitis^ 
deminutio of the pupil, even the least, * 
always puts an end to the tutelage. 

D. xxvi. 4. 2. 


The kotela legitima belonged to the nearest of the agyiati in 
right of his position in the family ; but a tutor appointed by tes- 
j tament or by any special means had a charge committed to him 
I personally, and his change of family could not alter this. 

The minima deminntio eapitis suffered by the pupil would 
I make him under the power of the arrogator; and as he would be 
} no longer sid juris, he could no longer have a tutor. 

5. Prseterea qui ad certum tern- 5. A tutor, again, who is appointed 
pus testamento dantur tutores, finite by testament to hold office during a 

^ eo, cleponunt tutelam. certain time, lays down his office when 

theTimeTs expired. 

D. xxvi. 1. 14. 8. '• 

6. Desinunt autem esse tutores, 6. They also cease to be tutors 
J qui vel removentur a tutela ob id, who are removed from their office on 

quod suspeeti visi sunt, vel ex justa suspicion, or who excuse themselves 
causa sese excusant et onus admi- on good grounds from the burden of 
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nistrandiB tiitelse tlepcyniint secim- the tutelage, and rid themselves of it 
diim ea, quae inferiiis pro}Donemns. according to the rules we shall give 

hereafter. 

D. xxvi. 1. 14. 4. 

At the end of the tutelage the pupil could bring an action to 
make the tutor account {actio tutelce directa) ; the tutor could * 
bring one to procure indemnification for all losses he had sustained I 
(actio tiitelcc contraria). (Bk. iii. Tit. 27. 2.) In each case the ) 
action could be brought by and against their respective heirs. In 
the same way there was* an action for similar purposes against 
and in behalf of a curator (actio utilis, curationit^ causa- (M^recta 
vel contraria)^ which could be brought only when the curatorship 
ceased. / . , , 

Tit. XXIII. DE CURATORIBUS. 

Masculi puheres et feininae viri- Males arrived at the age of puberty, f ” 
potentes usque ad vicesimum quin- and females of a marriageable age, 
turn annum completum curatores receive curators, until they have com- 
accipiunt ; qui licet puberes sint, pleted their twenty-fifth year ; for, 
adhuc tamen hujus sStatis sunt, ut although they ha\'e attained the age of 
negotia sua tueri non possint. puberty, they are still of an age wliich 

makes them unfit to protect their own 
interests. 

Gai. i. 197. 

/ / 

* ' ■ The law of the Twelve Tables provided for the appointment 
' of curators in the case of madmen an^ pi’odigals, but did not 
make any provision for the protection of young persons who had 
attained the age of puberty. The first enactment on the subject, 
of which we have any knowledge, is the lex Pladoria^ or, as it is 
often written, Lmtoria^ passed before the time of Plautus (PseiaL 
act i. sc. 3 : Lex me perdit quinavicenaria I metinmt credere 
omnes)^ which, fixing the time of the perfecta> cetas at twenty-five 
years, provided that any one ovex’^aching a person under that 
age should be liable to a criminal prosecution and to infamy (Crc. 
de Nat. Deor. 3. 30 ; de Off. 3, 15) ; and, possibly, it permitted the 
, appointment of curators in cases wliere a good reason for the ap- 
. 1 pointment was given. The lex Pladoria^ however, applied only to ^ 
ca§ea^.^raiid. The prmtQx subsequently provided a i^emedy . 
which was a gi*eat protection to persons under twenty -five years 
who came before him, by directing, in all cases where they had 
been prejudiced, restitutio iu integrum i that is, that the appli- 
cant should be placed exactly in the position in which he would 
have been had not the dealings to his prejudice taken place. The c 
minor had not to px’ove fraud. Finally, Marcus Aure lius ordei’ed M ^ 
that c urators should be given in all case s, without" inqiiiiy, on 
the application of the^puhes. This seems the most probable and 
consistent account of the matter, which has been the subject of 
much dispute among commentators. The chief authority is J ulius 
Capitolinus, in Vita M. Atirel. Anton, cap. 10, who says : De 
curatoribus vero^ quum cmte non nisi ex lege Lcetoria vel propter 
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nistrandiB tiitelse tlepcyniint secim- the tutelage, and rid themselves of it 
diim ea, quae inferius pro}poneinns. according to the rules we shall give 

hereafter. 

D. xxvi. 1. 14. 4. 

At the end of the tutelage the pupil could bring an action to 
make the tutor account {actio tutelce directai) ; the tutor could j 
bring one to procure indemnification for all losses be bad sustained I 
(^acUo kitelco contraria). (Bk. iii. Tit. 27. 2.) In each case the / 
action could be brought by and against their respective heirs. In 
the same way there was* an action for similar purposes against 
and in behalf of a curator (ctctio utilise curatiomf< causa (Urocta 
vgI contmria)^ which could be brought only when the curatorship 
ceased. ^ . , 


Tit. XXIII. DE CURATORIBUS. 

■(fi 

Masculi puheres et feininae viri- Males arrived at the age of puberty, f 
potentes usque ad vicesimum quin- and females of a marriageable age, ' 
turn annum completum curatores receive curators, until they have com- 
accipiunt ; qui licet puheres sint, pleted their twenty-fifth year ; for,^ 
adhuc tamen hujus aJtatis sunt, ut although they ha%'e attained the age of 
negotia sua tueri non possint. puberty, they are still of an age which 

makes them* unfit to protect their own 
interests. 



Gtai. i. 197. 

The law of the Twelve Tables provided for the appointment 
of curators in the case of madmen and pi’odigals, but did not 
make any provision for the protection of young persons who had 
attained the age of puberty. The first enactment on the subject, ^ 
of which we have any knowledge, is the lex Plcetona, or, as it is 
often written, Lmtoria^ passed before the time of Plautus (Pseud. 
act i. sc. 3 : Lex me perdit quinamoenaria I metmmt credere 
omnes), which, fixing the time of the perfecta cetas at twenty-five 
years, provided that any one ovex’^aching a person under that 
age should be liable to a criminal prosecution and to infamy (Cic. 
de Nat. Beor. 3. 30 ; de Off. 3. 15) ; and, possibly, it permitted the 
appointment of curators in cases wliere a good reason for the ap- ^ 
pointinent was given. The lex Pladoria^ however, applfed only to ^ ^ i 

ca§ea.j)l,-£^ The prmtgx subsequently provided a i^emedy . 
which was a gi’eat protection to persons under twenty-five years 
who came before him, by directing, in all cases where they had 
been prejudiced, a restitutio m integrum ; that is, that the appli- 
cant should be placed exactly in the position in which he would 
have been had not the dealings to his prejudice taken place. The ^ 
minor had not to piwe fraud. Finally, Marcus Aure lius ordei'ed M " 

that c urators should be given in all case s, without” inqiiiiy, on 
the application of This seems the most probable and 

consistent account of the matter, which has been the subject of 
much dispute among commentators. The chief authority is J ulius 
Capitolinus, in Vita M. Atirel. Anton, cap. 10, who says : Be 
curatoribus vero, quum a/nte non nisi ex lege Lcetoria vel propter 
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lasciviam vel propter clementimn darentiir^ itct statuit [iL Anto- 
nmus]j ut om 7 ies adulti curatorem acciperent non redditis causw, 

1. Dantur autem ciiratores ab 1. Curators are appointed by the 
iisdem magistratibus, a quibus et same magistrates who appoint tutors, 
tutores. Sed curator testamento A curator cannot be appointed by tes- : 
non datur, sed datus confirmatur tament, but if appointed he may be; 
decreto praetoris vel praesidis. confirmed in his office by a decree of; 

the praetor or the 
Gai. i. 198 ; B. xxvi. 3. 1. 3. 

. The magistrates wlio appointed tlie curator’s were, therefore, 
at Eome, the prcefectiis urbis or the prastor ; in the provinces, the 
prceses or municipal magistrate. (See Tit. 20. 4.) A curator 
could not be appointed by testament, because it was not certain 
that the adolescens would require one. If he did require one, it 
was natural that the person named in the testament of the father 
' should be selected by the magistrate as the most proper person. 

' 2. Item inviti adulescentes cura- 2. No adolescent is obliged to re- 

/ tores non accipiunt prgeterquam in ceive a ^curatoF a^inst his w ill, xmless 
, / litem : curator enhn et ad certam in case of a lawfsurOSF a cxirator may 
■ ' causam dari potest. he ai^pointed for a particular special 

pxirpose. 

' ' ' D. xxvi. 6. 2. 5. 


/ 

■i. 



A person who had attained the age of puberty was not obliged 
to have a curator ; but, practically, he w^as almost sure, if he had 
much property, to apply for one, as it was part of his tutor’s duty 
to urge him to do so (D. xxvi. 7. 5. 5), and he could not, at the age 
of fourteen, be fit to manage his own affairs. There were two 
other cases, besides that mentioned in the text, in which a curator 
was given against the will of the adolescent for whom he was 
' appointed. When a debtor wished to pay a debt owed to the 
adolescent (D. iv. 4. 7. 2), or the tutor to settle his accounts witli 
him (0. V. 31. 7), a curator was appointed to watch the interests 
of the adolescent, and thus to make the payment and settlement 
indisputably valid; for if the adolescent was” left to himself, 
and suffered any damage, the praetor would order a reditutio in 
^ integrum. The curator, once a ppointed, held his office until the 
adolescent attained the age of t wenty-fiv e, and the minor could 
not alienate, and perhaps could not contract, without tbe sanction 
of his curator ; but if an adolescent who had a curator was thought 
capable of managing his affairs, he might, by the special grant of 
the emperor, have a dispensation (ve^}ia wtatis) from waiting for 
the full age ; but it was requisite, to obtain this, that a man 
should be .twenty, and a woman eightej^n years of age. (D. iv. 
4. 3 ; C. ii. 45.) 

f Fiiriosi quoque et prodigi, licet 3. Madmen and prodigals, although 
majores viginti quinque annis sint, past the age of twenby-five, are yet 
tameii in curatione simt adgnatorxim placed under the curatorship of their 
ex lege duodecim tabularum. Sed by the law of the Twelve Tables. 

Solent Bomae praefectus urbis vel But, ordinarily, curators are appointed 
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lasciviam vel propteT derfienticom darentiir^ itct statuit \j\L jin-to- 
nimis]^ ut om^ies adulti curatorem acciperent 7ion redditis causis, 

1. Dantiir autem ciiratores ab 1. Curators are appointed by the 
iisdem magistratibus, a quibus et same magistrates who appoint tutors, 
tutores. Sed curator testamento A curator cannot be appointed by tes- : 
non datur, sed datus confirmatur tament, but if appointed he may be; 
decreto praetoris vel praesidis. confirmed in his office by a decree of ; 

the praetor or the 
Gai. i. 198 ; D. xxvi. 3. 1. 3. 

. The magistrates wlio appointed the curatoi’s were, tliereforej 
at Eome, the pi'cefectus urbis or the prastor 5 in the provinces, the 
prceses or municipal magistrate. (See Tit. 20. 4.) A curator 
could not he appointed by testament, because it was not certain 
that the adolescens would require one. If he did require one, it 
was natural that the person named in the testament of the father 
' should be selected by the magistrate as the most proper person. 

'' ' 2. Item inviti adulescentes cura- 2. No ado lescen t is obliged! to re- 

/' tores non accipiunt pra3terquam in ceive a'^curatoFa ^inst his w ill, miless 
, / litem : curator enhn et ad eertam in case of a law^suit^”f'5F a curator may 
: ' ' causam dari potest. be appointed for a particular special 

purpose. 

D. xxvi. 6. 2. 5. 


/ 

X 


A person who had attained the age of puberty was not obliged 
to have a curator ; but, practically, he w^as almost sure, if he had 
much property, to apply for one, as it was part of his tutor’s duty 
to urge him to do so (D. xxvi. 7. 5. 5), and he could not, at the age 
of fourteen, be fit to manage his own affairs. There were two 
other cases, besides that mentioned in the text, in which a curator 
was given against the will of the adolescent for whom he was 
appointed. When a debtor wished to pay a debt owed to the 
adolescent (D. iv. 4. 7. 2), or the tutor to settle his accounts witli 
him (0. V. 31. 7), a curator was appointed to watch the ^ 
of the adolescent, and thus to make the payment and settlement 
indisputably valid; for if the adolescent wa!s”left to himself, 
and suffered any damage, the praetor would order a rediintio m 
^ integrum. The curator, once a ppointed^ held his ofl&ce until the 
adolescent attained the age of t wenty-fiv e, and the minor could 
not alienate, and perhaps could not contract, without tbe sanction 
of his curator ; but if an adolescent who had a curator was thought 
capable of managing his affairs, he might, by the special grant of 
the emperor, have a dispensation (ve^^ia wtatis) from waiting for 
the full age ; but it was requisite, to obtain this, that a man 
should be .twenty, and a woman eighte<^n vears of age. (D. iv. 
4. 3; 0. ii. 45.) 


i t Furiosi quoque et prodigi, licet 
majores viginti quinque annis sint, 

' tamen in curatione sunt adgnatorum 
ex lege duodecim tabularum. Sed 
Solent Bomae praefectus urbis vel 


8. Madmen and prodigals, although 
past the age of twenby-five, are yet 
placed under the curatorship of their 
agnati by the law of the Twelve Tables. 
But, ordinarily, curators are appointed 
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praetor et in provinciis prgesides ex for them, at Borne by the pnefect of 
inqiiisitione eis dare curatores. the city or the prtetor, ih the pro- 

vinces by the prces^es, after inquiry 
into the circnmstances has been made. 

D. xxvii. 10. 1. 

The words of the law of the Twelve Tables with regard to 
the furiosus were : 8i furiosiis est^ agnatoriim gantilmmqiie m so 
jpeamiaqae ejns potestas esto. (Cic. de hivent. ii. 50.) The 'jwoduf m 
was first inteKlicted by the magistrate ; and this, TJlpian says, was 
recognised by custom even before the date of the Twelve Tables : 
Lege XII, Tahidcunmi pTodigo mterdieitur honor itm suorum adnvini- 
stratio ; quod morihiis ah initio mter dictum est. (D. xxvii. 10. l.pr.) 

He was then placed under the curatorship of the agnate. Hence 
Horace says : 

Inter dicto hiiie omne adimat jus 
Prietor, et ad sanos abeat tutela propinqnos. 

Sat. ii. 3. 218. 

"While, however, the prodigiis was interdicted, tlie furlusiis was 
not, and what he did was valid if he was not mad at the particular 
time when he did it. The form of tlie interdiction of the prodigin^ 
is given by Paul: Quando tihi hona paterna avitaque 'acquit ia 
tua disqjerdi^, liberoi<(pw turn ad cgestatevi qicrduois, oh earn rem 
tihi cere commcrcioque intenlico. (Serit. iii. 4. a. 7.) The agnates 
were, however, the (Mratores legiUmi of the qyrodigas^ under the 
law of the Twelve Tables, only when the goods he was wasting 
had come to him as the successor ah inteduto of an ascendant. 
(Ulp. Reg. xii. 3.) But the prmtor , extended the interdiction of 
prodigi to all cases where there was a prodigal waste of goods, 
just as he extended the curatorshij) of fiiriod to other forms of 
madness or incapacity (see next paragi'aph) ; and the magistrate 
appointed the curator in alj cases which came under eitlier head 
of this extension of the law Hby the prmtor. The text furtlier 
tells us that, although the legal curatorship of the agnate w^as 
still recognised in the cases of f ariosi and prodigi wasting goods 
under an intestate succession to an ascendant, yet in practice tlie 
magistrate ; and even before this practice grew 

up, the magisti'ate, if he thought an agnate havin g the legal right 
to be curator \infit, would give the practical administration of the 
property to some one else. (D. xxvii. 10. 13.) /: 

4. Set! et meute captis et sur- 4. Persons who are of unsound is 
dis et mutis et qui morbo perpetuo mind, or who are deaf, dumb, or sub- . 
laborant, quia rebus suis superesse jeet to any incurable malady, since , 
non possunt, curatores dandi sunt. they are unable to manage their own 

afiairs, must be placed under curators. 

D. xxvii. 10. 2. 

The word furiosi^ that is, the mad as opposed to tlie imbecile, 
in the law of the Twelve Tables, was taken strictly, and there was 
no legal curator for any one suffering under any other form of 
mental malady. 

The reason. why the blind are not included is given by Paul : 
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praetor et in provinciis pr^esides ex for them, at Borne by the prefect of 
inqiiisitione eis dare curatores. the city or the prtBtor, in the pro- 

vinces by the prces^^es, after inquiry 
into the circumstances has been made. 

D. xxvii. 10. 1. 

The words of the law of the Twelve Tables with regard to 
the furiosus were : 8i fiiriosiis est^ agnatorum genUlmmgtiG m so 
jpGCuniaqice ejus potestas esto. (Cic. de hivent. ii. 50.) The pTodjiguH 
was first inteKlicted by the magistrate ; and this, TJlpian says, was 
recognised by custom even before the date of the Twelve Tables : 
Lege XII, Tahidarum pTodigo mterdicitur honor iim siiorum adrnini- 
stvatio ; quod morihiis ah initio mterdicUmi est. (D. xxvii. 10. l.pr.) 
He was then placed under the curatorship of the agnate. Hence 
Horace says : 

Inter dicto huie omne adimat jus 
Prietor, et ad sanos abeat tutela propinquos. 

Sat ii. 3. 218. 

'While, however, the prodigiis was interdicted, tlie fur logins was 
not, and what he did was valid if he was not mad at the particular 
time when he did it. The form of tlie interdiction of the 'prodigiu^ 
is given by Paul: Quando tihi hona paterna avitaque noquit ia 
tua disperdis, liber 0 i<que turn ad egestatevi perduoisj oh earn rem 
tihi core commeroiaqiie intercUco. (Serit. iii. 4. a. 7.) The agnates 
were, however, the curatores legitimvi of the qyrocligas^ under the 
law of the Twelve Tables, only when the goods he was wasting 
had come to him as the successor ah intestato of an ascendant. 
(Ulp. Reg. xii. 3.) But the extended the interdiction of 

prodigi to all cases where there was a prodigal waste of goods, 
just as he extended the curatorship of furiosi to other forms of 
madness or incapacity (see next paragraph) ; and the magistrate 
appointed the curator in all cases which came under eitlier head 
of this extension of the law Hby the praetor. The text furtlier 
tells us that, although the legal curatorship of the agnate w^as 
still recognised in the cases of furiosi and prodirfi wasting goods 
under an intestate succession to an ascendant, yet in practice tlie 
magistrate ; and even before this practice grew 

up, the magisti'ate, if he thouglit an agnate havin g the legal right 
to be curator unfit, would give the practical administration of the 
property to some one else. (D. xxvii. 10. 13.) 

4. Set! et meute captis et sur- 4. Persons who are of unsound 
dis et mutis et qui morbo perpetuo mind, or who are deaf, dumb, or sub- 
laborant, quia rebus suis superesse jeet to any incurable malady, since 
non possunt, curatores dandi sunt. they are unable to manage their own 

afiairs, must be placed under curators. 

D. xxvii. 10. 2. 

The word furiosi^ that is, the mad as opposed to tlie imbecile, 
in the law of the Twelve Tables, was taken strictly, and there was 
no legal curator for any one suffering under any otJier form of 
mental malady. 

The reason. why the blind are not included is given by Paul : 
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CccGO curcdor clari non -potest^ quia ipse sibi procuratorem 
mstituere potest. (Sent. iv. 12 . 9.) 

5. Interdum a-utem et pupilli 5. Sometimes even pupils receive 
curatores accipiunt, ut pnta si le- curators; as, for instance, when the 
gitimus tutor non sit idoneus, legal tutor is unfit for the office ; for a 
quia habenti tntorem tutor dari non person who already has a tutor cannot 
j)otest. Item si testamento datus have another given him ; again, if a 
tutor vel a pr^etore vel a praeside tutor appointed by testament, or by 
idoneus non sit ad administrationem the praetor or prceses, is unfit to admi- 
nec tamen fraudulenter negotia ad- nister the affairs of his pupil, although 
ministrat, solet ei curator adjungi. there is nothing fraudulent in the way 
Item in locum tutormn, qui non in he administers them, it is usual to 
perpetuum, sed ad tempus a tutela appoint a curator to act conjointly 
excusantur, solent curatores dari. with him. It is also usual to assign 

curators in the place of tutors excused 
for a time only, and not permanently. 

D. xxvi. 1. 13 ; D. xxvi. 2. 27 ; D. xxvi. 5. 15 and 16. 


6. Quodsi tutor adversa vale- 6. If a tutor is prevented by ill- 
tiidine vel alia necessitate impe- ness or otherwise from administering 
ditur, quo minus negotia pupilli ad- the affaii-s of his pupil, and his pupil 
mimstrare possit, et pupillus vel is absent, or an infant, then the praetor 
absit vel infans sit, quern velit, acto- or prceses of the^ province will, at the 
rem periculo ipsius praetor vel qui tutor’s risk, appoint by decree some 
jDrovinciae praserit, decreto consti- one to be the agent o f the pupil on the 
tuet. nomination oftfS?futor. 


D. xxvi. 7. 24. 


Tixis agent is to be distinguished from a curator. He is merely 
a person who acts under the „tuto r^,and for whom the tutor is 
responsible. If the pupil was present, and past the age of infancy, 
he, with the authorisation of the tutor, could appoint the agent, 
and there would be no necessity for the confirmation of a magis- 
trate ; hence the words et piipillm vel absit vel infans sit. 

The uncertain duration of mental incapacity made the person 
entrusted with the care of one suffering under it be termed a 
curator, not a tutor ; otherwise the sufferer might be as incapable 
of going through legal forms as an infant. An adolescent and a 
pTodigus could go through all the forms of law, and therefoi'e 
there was no necessity, in their case, for the curator having an 
auctoritas. If they went through the prescribed forms, they 
were legally bound, whether the curator consented or not ; but 
unless the curator consented, the praetor would always interpose 
and relieve them from any consequences that might be prejudi- 
i cial; and so they were not really bound, unless with the curator's 
I consent. 


Tit.' XXIV. DE ^ATISDATIONE TUTORXJM VEL ^ ‘ 7, ,4 
^ ^-'7 J ■ OURATORUM. 


I f ^ famen pupillonim pnpilla- 
' IrSmve et eorum, qui quaeve in cura- 
^ tione sunt, negotia a tutoribus cura- 
toribusve consumantur vel demi- 
nuantur, curat prastor, ut et tutores 
,, et curatores eo nomine satisdent. 


To prevent the property of pupils 
and persons placed under curators 
being wasted or destroyed by tutors 
or curators, the praetor se es that tu- 
tors and curators gfve'security against 
such conduct. But thi# is not always 


Gccgo curator clari non potest^ quia ipse sibi procuratorem 


instituere potest. (^SentAv. 12. 

5. Interdum a-utem et pupilli 
curatores accipiunt, ut puta si le- 
gitimus tutor non sit idoneus, 
quia habenti tutorem tutor dari non 
l^otest. Item si testamento datus 
tutor vel a pr^etore vel a praeside 
idoneus non sit ad administrationem 
nec tamen fraudulenter negotia ad- 
ministrat, solet ei curator adjungi. 
Item in locum tutormn, qui non in 
perpetunm, sed ad tempus a tutela 
excusantur, solent curatores dari. 


D. xx\d. 1. 13 ; D. xxau. 


'•) 

5. Sometimes even pupils receive 
curators; as, for instance, when the 
legal tutor is unfit for the office ; for a 
person who already has a tutor cannot 
have another given him ; again, if a 
tutor appointed by testament, or by 
the praetor or presses, is unfit to admi- 
nister the affairs of his pupil, although 
there is nothing fraudulent in the way 
he administers them, it is usual to 
appoint a curator to act conjointly 
with him. It is also usual to assign 
curators in the place of tutors excused 
for a time only, and not permanently. 
1. 27 ; D. xxvi. 5. 15 and 16. 


6. Quodsi tutor adversa vale- 
tudine vel alia necessitate impe- 
ditur, quo minus negotia pupilli ad- 
ministrare possit, et pupillus vel 
absit vel infans sit, quern velit, acto- 
rem periculo ipsius praetor vel qui 
provinciae pr^erit, decreto consti- 
tuet. ■ 


6. If a tutor is prevented by ill- 
ness or otherwise from administering 
the affaii’S of his pupil, and his pupil 
is absent, or an infant, then the praetor 
or presses of the^ province will, at the 
tutor’s risk, appoint by decree some 
one to be the pupil on the 

nomination ofmPfutor. 


D. xxvi. 7. 24. 


Tixis agenti is to be distinguished from a curator. He is merely 
a person who acts under the tutor,., and for whom the tutor is 
responsible. If the pupil was present, and past the age of infancy, 
he, with the authorisation of the tutor, could appoint the agent, 
and there would be no necessity for the confirmation of a magis- 
trate ; hence the words et pupillm vel absit vel infans sit. 

The uncertain duration of mental incapacity made the person 
entrusted with the care of one suffering under it be termed a 
curator, not a tutor ; otherwise the sufferer might be as incapable 
of going through legal forms as an infant. An adolescent and a 
‘prodiejus could go through all the forms of law, and therefoi'e 
there was no necessity, in their case, for the curator having an 
auctoritas. If they went through the prescribed forms, they 
were legally bound, whether the curator consented or not ; but 
unless the curator consented, the praetor would always interpose 
and relieve them from any consequences that might be prejudi- 
Icial; and so they were not really bound, unless with the curator's 
I consent. > 

Tit.' XXIV. DE SATISDATIONE TUTORUM VEL^/ j,, 
■ OURATORUM. 


i.f. 


Se tamen pupillonim piipilla- 
.ve et eorum, qui quaeve in cura- 
tione sunt, negotia a tutoribus cura- 
toribusve consumantur vel demi- 
nuantur, curat prastor, ut et tutores 
et curatores eo nomine satisdent. 


To prevent the property of pupils 
and persons placed under curators 
being wasted or destroyed by tutors 
or curators, the praetor se es that tu- 
tors and curators gfvFsecurity against 
such conduct. But thi# is not always 


Sed hoc non est x^^rpetuiim : nam 
tutores testamento dati satisdare 
non co^itnr, quia fades eorum et 
diligentia ab ipso testatore probata 
est ; item ex inquisitione tntores 
vel curatores dati satisdatione non 
onerantur, quia idonei electi sunt. 


necessary ; a testamentary tutor is 
not compelled to give security, as liis 
fidelity and diligence have been re- 
cognised by the testator. Aiid tutors 
and curators appointed upon inquiry 
are not obliged to give security, be- 
cause they have been chosen as being 
proper persons. 


Gai. i. 199, 200. 


A patron and a father, when tutors, were ordinarily, though 
not as a matter of right, exempt from the necessity of giving 
cantion.. (D. xxvi. 4. 5. 1.) This necessity, therefore, only fell 
on tutores or curatores legitimi^ and those appointed by inferior 
magistrates j those appointed by higher magistrates being only 
appointed after inquiry, which rendered .the giving security need- 
less. (See Tit. 20. 4.) The persons who became sureties (for 
the security demanded was always the guarantee of third persons) 
■went through the form of fidejussio, (See Bk. iii. Tit. 20.) The 
pupil or the person requiring a curator asked the surety whether 
he guaranteed the safety of the property, Fide jvhesne rem 
salvam fore ? And he answered, Fide juheo. If the pupil or 
minor could not go through the ceremony, his slave, or, if he 
had no slave, or his means did not suffice to buy one, a public 
slave, went through the form for him ; and, when the rule that 
one free person could not represent another was relaxed, a free 
person might go through the form for him. (D. xlvi. 6. 2.) 

Besides the guaraiUtee taken for the fidelity of the tutor and 
curator, and the general liability of the whole of the tutor’s or 
curator’s property to make good any losses incurred through their 
neglect, a constitution of Constantine having subjected their., 
property to a tacit liypo^c in favour of the ]mpil or minor (0.' 
V. 37. 20), those entrusted to their care had a further protection , 
in the necessity under which Qie tutor and curator were to make 
an inventory of all the property of the pupil or the person requir- 
ing a curator (D. xxvi. 7. 3. 2), and after the publication of the 
78th Novel, by the tutor or curator being obliged to pledge himself 
by oath that he would act as a ^ bonus paterfandUas ’ would act. 
(Nov. 78, cap. 7.) ■ ■ ■ ■ ■ v: 


1. Sed et si ex testamento vel in- 
quisitione duo pluresve dati fiierint, 
potest unus offerre satis de indem- 
nitate pupilli vel adnlescentis et 
contutori vel concuratori pneferri, 
ut solus administret, Vel ut contutor 
satis offerens prasponatur ei et ipse 
solus administret. Itaque per se 
non potest petere satis a contutore 
vel eoncuratore suo, see! offerre 
debet, ut electionem det contutori 
suq, utrum velit satis accipere an 
satis dare. Quodsi nemo eorum 
satis offerat, si quidem adscriptum 
fiierit a testatore, qtiis gerat, ille 


1. If two or more are appointed by 
test^p.ent, or by a magistrate, after 
inquiry, as tutors or curators, any of, 
them, by offei'ing security for the in- 
demnification of the pupil or adoles- 
cent, may be preferred to his co-tutor 
or CO -curator, so that he may either 
alone administer the property, or may 
oblige his co-tutor or co-curator to 
give security, if he wishes to obtain 
the preference and become the sole 
administrator. Thus he cannot di- 
rectly dexnaxid security from his co- 
tutor or co-curator; he must offer it 
himself, and so give his co-tutor or 
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Sed hoc non est X3erpetuiim: nam necessary; a testamentary tutor is 
tutores testamento dati satisdare not compelled to give security, as his 
non coguntur, quia fades eoruni et fidelity and diligence have been re- 
diligentia ah ipso testatore x^robata cognised by the testator. x\nd tutors 
est ; item ex inquisitione tutores and curators appointed upon inquiry 
vel curatores dati satisdatione non are not obliged to give security, be- 
onerantur, quia idonei electi sunt. cause they have been chosen as being 

proper persons. 

Gai. i. 199 , 200 . ‘ 

A patron and a father, when tutors, were ordinarily, though 
not as a matter of right, exempt from the necessity of giving 
cantion.. (D. xxvi. 4. 5. 1.) This necessity, therefore, only fell 
on tutores or curatores legitimi^ and those apxDointed by inferior 
magistrates ; those axDpointed by higher magistrates being only 
appointed after inquiry, which rendered . the giving security need- 
less. (See Tit. 20. 4.) The persons who became sureties (for , 

the security demanded was always the guarantee of third persons) 
went through the form of Jidejussio, (See Bk. iii. Tit. 20.) T.he 
pupil or the person requiring a curator asked the surety whether 
he guaranteed the safety of the proxDerty, Fide jvhesne rem 
salvam fore ? And he answered, Fide juheo. If the pupil or 
minor could not go through the ceremony, his slave, or, if he 
had no slave, or his means did not suffice to buy one, a X3ublic 
slave, went through the form for him ; and, when the rule that 
one free xoerson could not represent another was relaxed, a free 
person might go thi'ougli the form for him. (.D. xlvi. 6. 2.) 

Besides the guarOiiitee taken for the fidelity of the tutor and 
curator, and the general liability of the whole of the tutor’s or 
curator’s x^i'operty to make good any losses incurred through their 
neglect, a constitution of Constantine having subjected their., 
property to a tacit liyx^o^c in favour of the ]3upil or minor (0. ^ , 

V. 37. 20), those entrusted to their care had a further protection ., 
in the necessity under which Qie tutor and curator were to make y 
an inventory of all the proxierty of the pupil or the -peTBon I'equir- 
ing a curator (D. xxvi. 7. 3. 2), and after the publication of the 
78th Novel, by the tutor or curator being obliged to pledge himself 
by oath that he would act as a ‘ Imms ].KderfamiMas ’ would act. 

(Nov. 78, cap. 7.) Wi ■ ■ ■■ " ■ r/- v: ;■/ 

1. Sed et si ex testamento vel in- 1. If two or more are ax)X)ointe(l by 
quisitione duo x^uresve dati fuerint, test^jnent, or by a magistrate, after y 
potest unus oiferre satis de indem- inquiry, as tutors or curators, any of / 
nitate pupilli vel adulescentis et them, by offei’ing security for the in- . 
contutori vel concuratori demnification of the pupil or ad'oles- 

Tit solus administret, vel ut contutor cent, may be x^i'c^lbrred to his co-tutor 
satis offer ens prasponatur ei et ix^se or co -curator, so that he may either \ 
solus administret. Itaque s® alone administer the property, or may 
non potest petere satis a contutore oblige his co-tutor or co-curator to 
vel eoncuratore suo, see! offerre give secxxrity, if he wishes to obtain 
debet, ut electionem det contutori the preference and become the sole 
suq, utrum velit satis aceix^ere an administrator. Thus he cannot di- 
satis dare. Quodsi nemo eorum rectly dexnaaid security from his co- 
satis offerat, si quidem adscriptum tutor or co-curator; he must offer it 
fuerit a testatore, qtiis gerat, file himself, and so give his co-tutor or 
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co-curator the choice to receive or to 
give security. If no tutor offers se- 
curity, then the one, if any, appointed 
by the testator to manage the property 
shall manage it ; but if no tutor is so 
appointed, then the administration 
will fall to him whom a majority of 
the tutors shall choose, as is provided 
by the pnetorian edict. If the tutors 
disagi-ee in their' choice, the pnetor 
must interpose. And in the same way, 
when several are appointed after in- 
quiry by a magistrate, the majority of 
those appomted is to determine which 
of them shall administer. 

D. xxvi. 2. 17. 19. 1 ; D. xxvL 7. 3. 1. 7, 8, 9. 

As it was generally most convenient that one tutor alone 
should act, although all continued responsible (D. xxvi. 7. 3. 2. 6), 
it was necessary that the tutor who did act, tutor onerarvm 
(opposed to tutores lionorarii^ those who did not act), should give 
security to the co-tutors. If he did not, he could be compelled, 
by the means described in the text, either to# do so or to allow 
some other co-tutor to take his place. Sometimes the tutelage 
was apportioned by the magistx’ate among the different tutors, 
and each had a separate duty to perforin, for which lie alone was 

2. It should be observed that it is 
not only tutors and curators who are 
responsible for their administration to 
pupils, minors, and the other persons 
w'e have mentioned, but, as a last 
safeguard, a siibsidiary action may be 
brought against the magistrate who 
has accepted the security as sufficient. 
The subsidiary action may be brought 
against a magistrate who has wholly 
omitted to take security, or has taken 
insufficient security ; and the liability 
to this action, according to the re- 
sponses of the jurisprudents, as well 
as the imperial constitutions, extends 
also to the heirs of the magistrate. 

D. xxvii. 8. 1. 11, 12. 4. 0. 

The heirs of the magistrate were only liable where the negli- 
gence of the magistrate had been very great. (D. xxvii. 8. 6.) 

Advlfns^ in its strict legal sense, meant one who has reached 
' th.e age of puberty but not the jyerfeda adas. 

^ ^ 3. Quibus constitutionibus et 3. The same constitutions also ex- 

ilLud exprimitur, ut, nisi caveant pressly enact, that tutors and cma- 
tutores vel curatores, pignoribus tors who do not give security, may be 
captis coerceantur. compelled to do so by seij^ure of their 

/ ‘ goods as pledges. 

C, V. 35. 2. 

The magistrate would order a portion of their property to be 
seized, and retained until they gave security (Theophil. Pm^aphr.} 


responsible. (D. xxvi. 7. 3. 9.) 

2. Sciendum autem est, non so- 
him tutores vel curatores pupillis 
et adultis ceterisque personis ex 
administratione teneri, sed etiam 
in eos, qxii satisdationem acci- 
piunt, subsidiariam actionem esse, 
,qu^ ultimum eis praesidium possit 
^ '^fterre. Subsidiaria autem actio 
I datm’ in eos, qui vel omnino a tuto- 
** ribus vel curatoribus satisdari non 
- curaverint, aut non idonee passi 
. V 'essent caveri. Quse quidem tarn ex 
prudentium responsis quam ex con- 
stitutionibus imperialibus et in liere- 
des eoruin extenditur. 


gerere debet : quodsi non fuerit 
adscriptum, quern major pars ele- 
gerit, ipse gerere debet, ut edicto 
] 3 rastoris cavetur. Sin autem ipsi 
tutores dissenserint circa eligendum 
eiim vel eos, qui gerere debent, 
praetor partes suas interponere de- 
bet. Idem et in pluribus ex inqui- 
sitione datis probandum est, id est 
ut major pars eligere possit, jxer 
quern administratio fieret. 
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gerere debet : qiiodsi non fuerit 
adscriptum, qnem major pars eie- 
gerit, ipse gerere debet, iit edicto 
] 3 rastoris cavetur. Sin autem ipsi 
tutores dissenserint circa eligendum 
eiim vel eos, qiii gerere debent, 
praetor partes siias interponere de- 
bet. Idem et in pluribns ex inqui- 
sitione datis probandum est, id est 
nt ma.ior pars eligere possit, per 
quern administratio fieret. 


co-curator the choice to receive or to 
give security. If no tutor offers se- 
curity, then the one, if any, appointed 
by the testator to manage the property 
shall manage it ; but if no tutor is so 
appointed, then the administration 
will fall to him whom a majority of 
the tutors shall choose, as is iirovided 
by the pnetorian edict. If the tutors 
disagi’ee in their' choice, the prietor 
must interpose. And in the same way, 
when several are appointed after in- 
quiry by a magistrate, the majority of 
those appomted is to determine which 
of them shall administer. 


D. xxvi. 2. 17. 19. 1 ; D. xxvL 7. 3. 1. 7, 8, 9. 


As it was generally most convenient that one tutor alone 
should act, although all continued responsible (D. xxvi. 7. 3. 2. 6), 
it was necessary that the tutor who did act, tutor onevarvm 
(opposed to tutores honor arii^ those who did not act), should give 
security to the co-tutors. If lie did not, he could be compelled, 
by the means describe in the text, either to ♦do so or to allow 
some other co-tutor to take his place. Sometimes the tutelage 
was apportioned by the magistrate among the different tutors, 
and each had a separate duty to perforin, for which lie alone was 
responsible. (D. xxvi. 7. 3. 9.) 


2. Sciendum autem est, non so- 
hmi tutores vel curatores pupillis 
et adultis ceterisque personis ex 
administratione teneri, sed etiam 
in eos, qui satisdationem acci- 
piuiit, subsidiariani actionem esse, 
' , qup ultimum eis praesidium possit 
^fferre. Subsidiaria autem actio 
I datur in eos, qui vel omnino a tuto- 
** ribus vel curatoidbus satisdari non 
curaverint, aut non idonee passi 
■essent caveri. Qirae quidem tarn ex 
prudentinm responsis quam ex con- 
stitutionibus imperialibus et in here- 
des eornm extenditur. 


2. It should be observed that it is 
not only tutors and curators who are 
resiionsible for their administration to 
pupils, minors, and the other persons 
w'e have mentioned, but, as a last 
safeguard, a subsidiary action may be 
brought against the magistrate who 
has accepted the security as sufficient. 
The subsidiary action may be brought 
against a magistrate who has wholly 
omitted to take security, or has taken 
insufficient security ; and the liability 
to this action, according to the re- 
sponses of the jurisprudents, as well 
as the iniiierial constitutions, extends 
also to the heirs of the magistrate. 


D. xxvii. 8. 1. 11, 12. 4. C. 


The heirs of the magistrate were only liable where tlie negli- 
gence of the magistrate had been very great. (D. xxvii. 8. 6.) 

^ Adidins^ in its strict legal sense, meant one who has reached 
' th.e age of puberty but not the jyerfeda adas. 

•^jr , 

' ^ 3. Quibus constitutionibus et 3. The same constitutions also ex- 
ihud exprimitur, ut, ihsi caveant pressly enact, that tutors and cma- 
tutores vel curatores, pignoribus tors who do not give security, may be 
captis coerceantur. compelled to do so by seij^ure of their 

‘ goods as pledges. 

C, V. 35. 2. 

The magistrate would order a portion of their property to be 
seized, and retained until they gave security (Theophil. Pm^afliT.y 
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4. Neque aiitem prasfectiis tirbis 4. Neither the prsefect of the city, 
iieque praetor neqiie praises pro- nor the prsetor, nor the iwceses of a 
vineite neque quis alius, ciii tutores province, nor any one else to whom 
dandi jus est, hac actione tenehi- the appointment of tutors belongs, 
tur : sed hi tantummodo, qui satis- will be liable to this action, but only 
dationein exigere solent. those whose ordinary duty it is to 

exact security. 

D. xxvii. 8. 1. 1. 

The words of the text, which are borrowed from Ulpian, do . 
not - quite accurately describe the law under J ustinian, as the ; 
municipal magistrates, whose business it was to take security, ' 
could in* some cases appoint tutors (Tit. 20. 5), and they were ' 
always liable to this action. 


Tit. XXV. DE BXCUSATIONIBUS TUTORUM YEL 
OURATORUM. 


Excusantur auteiii tutores vel 
curatores variis ex causis: ]Dlerum- 
que autem propter liberos, sive in 
potestate sint sive emancipati. Si 
enim tres liberos quis superstites 
Rom^e habeat vel in Italia quattuor 
vel in provinciis quinque, a tutela 
vel cura possuiit excusari exemplo 
ceteroruin munerum : nam et tute- 
lain et curam placuit piiblicuin 
munus esse. Seel adoptivi liberi 
non prosunt, in adoptionein autem 
dati natiirali patri prosunt. Item 
nepotes ex filio prosunt, ut in locum 
patris suecedant: ex filia non pro- 
sunt. Filii autem superstites tan- 
tum ad tutelae vel curie muneris 
exousationem prosunt : defuncti non 
prosunt. Sed si in hello amissi 
sunt, qusesitum est, an prosint. Et 
constat, eos solos prodesse, qui in 
aeie amittuntur : hi enim, (^uia pro 
re publica ceciderunt, in perpetuum 
per gloriam vivere intelleguntur. 


Tutors and curators are excused on 
different grounds ; most fre<pf<sfvt^^ 
accoimt of the munber of their children, 
whether in theirpSwer or emancipated. 
For any one who ' at Rome has three 
chilchen living, in Italy four, or in the 
provinces five, inay'^ he excused from 
being tutor or curator as from other 
offices, for the office of both a tutor 
and a curator is considered a public 
one. Adopted children will not avail 
the adopter ; thougli given in adoption, 
they are reckoned in favour of their 
natural father. Gra ndchild ren by a 
son may be reckoned m 
so as to take tKe'placFoF'tlieir father, 
hut not grandchildren by a daughter. 
It is only those children wdio are livmg 
that can be reckoned to excuse aiiy one 
from being tutor or curator, and not 
those who are dead. It has been 
questioned, however, whether those 
who have i^erished in war may not he 
reckoned; and it has been decided, 
that those wlm may, but 

they only, for glory renders those 
immortal who have fallen for their 
country. 


D. xxvii. 1. 2. 2, &c. ; D. xxvii. 1. 18. 

It was considered a matter of public policy that tutors or 
cui’ators should act when their assistance was necessary, and there- 
fore tho sgLwho were ap pointed were obliged t o accept the office, 
unless they“'cod0rT^ any valid reason TorT^^ 

This Title gives a number of grounds on which a j)erson appointed 
tutor or curator was excused from holding the oiffice. These 
grounds of excuse may he classed with tolerable accuracy under 
four heads. Tutors and curators were excused as — 1. Having 
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rendered a service to tlie public, or being engaged in tbe discbarge 
of some public duty (pr. and paragraphs 1, 2, 8, 14, 15); 
{2. Being in a position adverse to the pupil or adult (paragraphs 4, 
9, 11, 12, 19) ; 3. Being incompetent to sustain the burden of the 
office (paragraphs 6, 7, 8, 13) ; 4.. Filling or having filled similar 
offices (5, 18). 

It was the lex Paput Popptea that first introduced exemption 
on the ground of the number of the children. 

Grandchildren by the daughter were not reckoned, as, other- 
wise, they would have been reckoned by two different persons, 
their maternal grandfather and their father or paternal grandfather. 

1. Item divus Marcus in seme> 1. The Emperor Marcus declared 
stribus reseripsit, eum, q^ui res fisci by rescri}pt in his that a per- 

. administrat, a tutela veleura, quam- son engaged in administering the pro- 
diu administrat, excusari posse- perty of the jfiscus is excused from being 

tutor or curator while his administra- 
tion lasts. 

D. xxvii. 1. 41. 

Augustus and Tiberius held a council of senators every six 
months for the discussion of affair’s (Suet. "^Aug. 35) ; and we 
gather from the text that the practice was also adopted by Marcus 
Aurelius, who published the records of the councils under the 
name of Semestria. 


2. Item qui rei pubHcse causa ab- 
sunt, a tutela et cm’a excusantur. 
Sed et si faerimt tutores vel cm'a- 
tores, deinde rei publicae causa abesse 
coeperiuit, a tutela et cura excusan- 
tur, quatenus rei publicse causa ab- 
simt, et interea curator loco eormn 
datnr. Qui si reversi fuerint, reci- 
piunt onus tutela, nec anni ha- 
bent vacationem, ut Papinianus 
responsorum libro quinto scripsit; 
nam hoc spatium habent ad novas 
tutelas vocati. 


2. Persons absent on the service of 
the state are excused from being tutors 
or curators; and if those who have 
already been appointed either as tutors 
or curators should afterwards be ab- 
sent on the public service, they are 
excused during their absence on such 
serwce, and meanwhile a curator is 
appointed in their place. On their 
return, they must again take upon them 
the burden of tutelage ; and, according 
to Papinian’s opinion, expressed in the 
fifth book of his answers, are not en- 
titled to the privilege of a year’s dis- 
pensation, which is only allowed them 
when they are called to a new tutelage. 


D. xxvii. 1. 10. pr. and 2. 


The meaning of the text is that, if they had commenced liokl- 
ing the office of tutor before their absence, they were obliged to 
resume it immediately on their retiiim. If, when they returned, 
a new tutelage was imposed on them, they might delay for a year 
to enter on its duties. 

b', ' 3. Et qui potestatem aliquam 3. By a rescript of the Emperor 
' habent, excusare se possunt, ut divus Marcus, all persons invested with any 
Marcus reseripsit, sed coeptam tu- public authority may excuse theiu- 
telam deserere non possiint. selves ; but they cannot abandon tbe 

office of tutor, which they have already 
midertaken. 

D. xxvii. 1. 17. 5. 
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ing the office of tutor before their absence, they were obliged to 
resume it immediately on tbeir return. If, when they returned, 
a new tutelage was imposed on them, they might delay for a year 
to enter on its duties. 

* .. 3. Et qui j)otestatem aliquam 3. By a rescript of the Emperor 

' habent, excusare se possunt, ut divus Marcus, all persons invested with any 
Marcus reseripsit, sed coeptam tu- public authority may excuse theiu- 
telam deserere non possunt. selves ; but they cannot abandon tbe 

office of tutor, which they have already 
undertaken. 

B. xxvii. 1. 17. 5. 
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Qui jpotestatem aliqiiam hahent : i.e. §11 .magistrates, including 

municipal magistrates. Potestas is here probably contrasted with 
dignitas^ which was not a ground of excuse. (.D, xxvii. 6. 15. 2.) 

4. Item propter litem, qnam cum 4. No tutor or curator can excuse 

pupillo vel adult 0 tutor vel curator himself by alleging a law- suit with the 
habet, excusare se nemo potest : nisi pupil or minor ; unless the suit em- 
forte cle omnibus bonis vel liereditate braces the whole of his property, or is 
controversia sit. for an inheritance. 

D. xxvii. i. 21. pr. 

Justinian afterwards, in the 72nd Novel (c. 1), decided that 
no creditor or debtor of the pupil or minor should be allowed to 
become tutor or curator. 

5. Item tria onera tutelse non 5. Three tutelages or ciiratorsliips, 

affectata3 vel curse pr^estant vaca- if unsolicited, serve as an excuse from 
tionem, quamdiu administrantur : ut filling any other such office while the 
tamen pluriuin pupiilorum tutela holder continues to discharge the 
vel cura eorundem bonorum, veluti duties. But the tutelage of several 
firatrnm, pro una computetur. pupils, or the ciiratorship' of property 

* belonging at once to several persons, as 

where the pupils or minors are brothers, 
is reckoned as one only. 

D, xxvii. 1. 3. 15, 15. 

6. Seel et propter paupertatem 6. Poverty also is a sufficient ex- 

excusationem tribui tarn divi ffiatres cuse, when it can be proved to be such 
quam per se divus Marcus rescripsit, as to render a man incapable of the 
si quis imparem se oneri injuncto burden imposed upon him, according 
possit docere. to the rescripts given both by the im- 

perial brothers together, and by the 
Emperor Marcus singly. 

D. xxvii. 1, 7. 



Marcus Aurelius Antoninus and Lucius Verus were the divi 
fmtres. * 

• 

7. Item propter adversam vale- 7. Ill-health, also, if it prevents a 
tudinem, propter quam nee suis man from attending to his own affairs, 
quidem negotiis interesse potest, affords a ground of excuse, 
excusatio locum habet. 

8. Similiter eum, qui litteras ne- 8. So, too, a person who could not 

sciret, excusandum esse, divus Pius read was to be excused, according to 
rescripsit : quam vis et imperiti litte- the rescript of the Emperor Anto- 
rarum possunt ad administrationem ninus Pius ; yet persons who cannot 
negotiormn sufficere. read may have business capabilities. 

B. xxvii. 1. 6. 19. 

The magistrate would have to decide whether the property was 
so small, and the position of the pupil or minor so humble, that 
this ignorance wonld be no bar. 

9. Item si propter inimioitiam 9. If it is through enmity that the 
aliquem testamento tutorem pater father appoints by testament 'any one 
dederit, hoc ipsum praestat ei excu- as tutor, this circumstance itself will 
sationem : sicut per contrarium non. afford a sufficient excuse ; just as, on 
excusantur, qui se tutelam patri the other hand, they who have pro- 
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the rescript of the Emperor Anto- 
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pupiUomm 

miserunt. 


admimstratnros pro- mised tlie father of the pupils to fill 
the of&ce of tutor, cannot be excused. 

D. xxvii. 1. 6. 17. 


10. Non esse autem admitten- 
excusationem ejus, qui hoc solo 
utitur, quod ignotus patri pupil- 
lorum sit, divi fratres rescripserunt. 


mitten- 10. That the tutor was unknown to 
doc solo the father of a pupil is not of itself to 
Xnipil- be admitted as a sufficient excuse, as 
oserunt. is decided by a rescript of the impe- 
rial brothers. 

D. xxvii. 1. 15. 14. 


11. Inimicitia3, quas quis cum 11. Enmity against the father of 
patre pupiUorum vel adultorum the pupil or minor, if it is of a deadly 
exercuit, si cap)itales fuerunt nec character, and no reconciliation has 
reconciliatio intervenit, a tutela so- taken place, is usually considered as 
lent excusare. an excuse from being tutor. 


D. xxvii. 1. 6. 17. 


12. Item si quis status contro- 12. So, too, he whose status has 
versiam a pupdlormn patre passus been called in question by the father 
est, excusatur a tutela. of the pupil, is excused from the office 

of tutor. 

•r 

That is, if the deceased has attempted to show that the person 
appointed tutor was a slave. 


18. Itemmajorseptuagintaannis 
a tutela vel cura se potest excusare. 
Minores autem viginti et quinque 
annis olim quidem excusabantur : a 
nostra autem constitutione prohiben- 
tur ad tutelam vel curam adspirare, 
adeo ut nec excusatione opus fiat. 
Qua constitutione cavetur, ut nec 
pux)illus ad legitimam tutelam voce- 
tur nec adultus : cum erat incivile, 
eos, qui alieno auxilio in rebus suis 
administrandis egere noscuntur et 
sub aliis reguntur, aliorum tutelam 
vel curam subire. 

D. xxvii. 1. 2. ] 

14. Idem et in milite observan- 
dum est, ut nec volens ad tut else 
munus admittatur. 

15. Item Eom® grammatici,rhe- 
; tores et medici et qui in patria sua 

id exercent et intra numerum sunt, 
a tutela vel cura habent vacationem. 


13. Persons above seventy years of “ " 
age may be excused from being tutors 
or curators. Persons under the age of 
twenty- five were formerly excused, but, 
by our constitution, they are now pro- 
hibited from asx')iring to these offices, 
so that excuses are become tmneces- 
sary. This constitution provides that 
neither pupils nor minors shall be called 
to a legal tutelage. For it is absurd 
that persons who are themselves go- 
verned, and are known to need assist- 
ance in the administration of their own 
affairs, should become the tutors or 
curators of others. 

10. 7; C. V. 80. 5. J 

14. The same rule holds good alsol 

as to military persons. They cannot, I 
even though they wish it, be admittecll 
to the office of tutor or curator. 'i 

15. Grammarians, rhetoricians, and 
physicians at Borne, and those also 
who exercise such professions in their 
own country, and are within the num- 
ber authorised, are exempted from 
being tutors or curators. 


D. xxvii. 1. 6. 1. 


It was Antoninus Pius who fixed the number which each city 
was to have. (D. xxvii. 1. 6. 2.) The largest provincial city was 
not allowed to have more than te^physicians, five gramm arians, 
t and five rhetoricians. ^ 
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It was Antoninus Pius who fixed the number which each city 
was to have. (D. xxvii. 1, 6. 2.) The largest provincial city was 
not allowed to have more than te^physicians, five gramm arians, 
and five rhetoricians. ' 
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Philosophers were also excepted (D. xxvii. ]. 6. 5); jurispru*- 
dents who were members of the council of the emperor (xxvii. 
1. 80); and all derwi (0. i. 3. 52). 


16. Qui aixtem se vnlt exeiisare, 
si plmes habeat excusationes et de 
qiiibusdam non probaverit, aliis nti 
intra tempora non prohibetnr. Qui 
exctisare se volunt, non appel- 
lant : seel intra dies (pxinquaginta 
contimios, ex quo cognoverunt, ex- 
cusare se debent (cixjuscumque ge- 
neris sunt, id est qiialitercumque 
dati fuerint tutores), si intra centesi- 
mum lapidem sunt ab eo loco, ubi 
tutores dati sunt : si vero ultra cen- 
tesimum habitant, dinumeratione 
facta viginti millium diurnorum et 
amplius triginta dierum. Quod ta- 
inen, ut Scievola dicebat, sic debet 
computari, ne minus sint quain quin- 
quaginta dies. ^ 


16. If a person wishes to excuse 
himself, and has several excuses, even 
supposing some are not admitted, there 
is nothing to prevent him employing 
others, provided he does so within the 
j)rescribed time. Those who wish to 
excuse themselves are not to appeal, 
but whatever kind of tutors they may 
be, that is, however they may have 
been appointed, must offer their ex- 
cuses within the fiffy days next after 
they have known of their a]ppointment, 
if they are within a himdred miles of 
the xfface where they were appointed. 
If they are at a greater distance, they 
are allowed a day for every twenty 
miles, and thirty days besides ; but in 
calculating the time, as Scaevola pointed 
out, a minimum of fifty days must al- 
ways be allowed. 


D. xxvii. 1. 21. 13. 


If he lived anywhere within four hundred miles, he would, 
reckoning a day for each twenty miles, and thirty days besides, 
fall short of fifty days, and therefore the rule was laid down as 
stated in the concluding sentence of the text. If he did not excuse 
himself within the appointed time, he could not afterwards escape 
the charge. 

Dies oontinui are opposed to dies iitiles^ the days on which | 
legal business could be done ; dies oontmui meaning the sue- | 
cessive days, of whatever kind. 

The ordinary rule was that persons called to a public office had, 
in order not to serve, to appeal to a higher magistrate than the one 
appointing them. 

17. Datus autem tutor ad uni- 17. The tutor who is appointed m 
versum patrimonium datus esse considered as api)ointGd for the whale 
creditxir. patrimony. 

D. xxvii. iJil. 2. 


The tutor was appointed for the whole patrimony; but if 
it was situated in very different parts, he might apply to have 
other tutors aiopointed to act in the different localities. (D. xxvii. 

1 . 21 . 2 .) . 


18. Qui tutelam alicujus gessit, 
invitus curator ejusdem fieri non 
compeUitm, in tantum ut, licet 
pater, qui testaniento tutorem de- 
derit, adjecit, se eimdem cura- 
torem dai'e, tamen invitum eum 


18. A person who has discharged 
the ofiSlce of tutor is not compelled 
against his will to become the curator 
of the same person; so much so, that ^ , , , , \ i 

although the father, after appointing a 
tut(W by testament, adds that he also 

a 2 
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invitus curator ejusdem fieri non 
compellitm, in tantum ut, licet 
pater, qui testaniento tutorem de- 
derit, adjecit, se eimdem cura- 
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the office of tutor is not compelled 
against his will to become the curator 
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curam suscipere non cogendum, divi appoints the same person to be curator, 
Severus et Antoninus rescripserunt. the person so appointed, if unwilling, 

cannot be compelled to take the office 
of curator ; so it has been decided by 
the rescript of the Emperors Severus 
and Antoninus. 


It is Antoninus Oaracalla who is here meant. 

19. lidem rescripsermit, maritum 19. The same emperors have de- 
uxori suae curatorem datum excusare cided by rescript, that a husband 
se posse, licet se immisceat. appointed as curator to his wife may 

excuse himself fcom the office, although 
he intermeddles with her affairs. 

D. xxvii. 1. 1. 5. 

The husband not only might excuse himself from, the curator- 
ship of his wife, but in the time of Justinian he could not fill the 
office (0. V. 34. 2); neither could the wife’s curator marry her 
(C. V. 6). 

It was the ggjiieiraJjcule that a tutor or curator who intermeddled 
with the affairs of the pupil or adult renounced the right of offering 
excuses. 


20. Si quis autem falsis allega- 20. If any one has succeeded by false 

tionibus excusationem tutelas meruit, allegations in getting himself excused 
non est liheratus onere tutelae. firom the office of tutor, he is not dis- 

charged from the burden of the office. 

D. xxiii. 2. 60. pr. 

5-» •’ ' ' ' J 

Tit. XXVI. DE SUSPEOTIS TUTORIBUS ET 
CUEATOEIBUS. 

Sciendum est suspeeti crimen e It is to be observed that the right | 
lege duodecim tabularum descen- of accusing a suspected tutor or curator \ 
dere. is derived from the law of the Twelve j 

Tables. 

D. xxvi. 10. 1. 2. 


1. Datum est autem jus remo- 
vendi suspectos tutores Bomae prse- 
tori et in provinciis praesidibus 
earum et legato proconsulis. 

D. xxvi. 

— t 2, Ostendimus, q.ui possunt de 
suspecto cognoscere : nunc videa- 
mus, qui suspeeti fieri possunt. Et 
■quidem omnes tutores possunt, 
sive testamentarii sint sive alterius 
generis tutores. Quare et si legiti- 
mus sit tutor, accusari poterit. Quid 
si patronus ? Adhuc idem ent di- 
cendum : dummodo meminerimus, 
famse patroni parcendum, licet ut 
suspectus remotus fuerit. 

D» XX 


1. T he right o f removing suspected i 
tutors belwQp^ Borne to the prffitor ; j 
in the provinces to the prmsides, or to ! 
the legate of the proconsul. 

10. 1. 3, 4. 

2. We have shown what magis- 
trates may take cognisance of sus- 
pected perso.ns : let us now inquire, 
wh^l^pirsons may become s usp ected. 
Ali tutors may be^ihe sb^^^^ether 
testamenta.ry or others ; thus even 
a 'legal tutor may he accused. But 
what is the case with a patron ? He, 
too, may be accused; but wei must 
remember, that his reputation must 
be spared, although he be removed as 
suspected. 

i. 10. 1. 5. 
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The descendants could not bring an action to which infamy 
attached against an ascendant. They and the Ubertus could only 
call for the interference of the law to protect their property, not to| 
punish the tutor with infamy. (D. xxxvii. 15. 5.) And in the case 
of all legal tutors it was customary, except in very bad cases, not 
to remove them, but to j oin a curator with them. (D. xxvi. 10. 9.) 

By famce parcenclum is meant that the grounds of the decision for 
their removal were not to be expressed. 

8. Conseqiiens est, iit videamus, 8. Let us now inquire, 
qui possint susj)ectos i^ostulare. Et suspected j)ersons may be accused, 
sciendum est, quasi piiblicam esse Now 'ah accusatibn of this sort is in a 
hanc actionem, hoc est omnibus measure j^ublic, that is, it is open to 
patere. Quin immo et mulieres admit- all. Nay, by a rescrii)t of the Em- 
tuntur ex rescripto divorum Severi perors Severus and Antoninus, even 
et Antonini, sed hie solie, quie pie- women are admitted to he accusers ; 
tatis necessitudine ductae ad hoc buTbiily those who are irresistibly in- 
procedunt, ut puta mater: nutrix duced to do so through feeliiif^s of 
quoque et avia possunt, potest et affection ; as a motlier, a n urse , or a 
soror: sed et si qua mulier fiierit, grandmother, or a "^ster, wlKnoiay all 
cujus prietor propensam in pietatem become 'accusers. Biirt he prtet or will 
mentem intellexerit non* sexus vere- admit a ny w oman to malStll^Trccus^^ 
cuiidiam egredientem, sed pietate tion, in 'whomTi'§fecogi^^ 
productam non continere injuriam that, bent on the fulfilment of duty and 
pupillorum, admittit earn ad accu- not overstepping the modesty of the 
sationem. sex, but animated by dutiful affection, 

cannot endure that the pupil should 
suffer haain. 

D. xxvi. lb. 1. 6, 7. 

The action is called qtuisi pnhlica^ because on the one hand it 
had the private object of securing the pupiFs interests, and on the 
other had, like public actions, criminal consequences, and might 
be brought by a person not intei'ested in the private result. 

Women, as a general rule, could not institute public actions. 

(D. xlviii.2. 1.) . 

4. Impuberes non possunt tutores 4. No person below the age of pu- 

suos suspectos postulare : puberes berty can bring an accusation against 
autem curatores suos ex consilio ne- his tutor as suspected ; but those who 
cessariorum suspectos possunt argu- have attained that age may, under the 
ere : et ita divi Severus et Antoninus advice of their near relations, accuse 
rescripserimt. their curators. Such is the decision 

given in a rescript of the Emperors 
Severus and Antoninus, 

D. xxvi. 10, 7. pr. 

- "r >' ,■ ./ , 

5. Suspectus est autem, etqui non 5. A tutor is suspected who does /r . 

ex fide tutelam gerit, licet solvendo not faithfully execute his trust, " i 

est, ut Julianus quoque scripsit. though perfectly solvent, as Julian/^ j r y f . 
Sed et antequam incipiat gerere writes, who also thinks that even be- 

tutelam tutor, posse eum quasi su- fore he enters on his office, a tutor 
spectum removeri, idem Julianus may be removed as suspected ; and a 
scripsit et secundum eiim consti- constitution has been made in accord- 
tutum est. ance with this opinion. 

B. xxvi. 10. 8. 

Ulpian says that a tutor could not be smpectm before 
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on liis office, and that if there was any reason to think him an im- 
proper person beforehand, the magistrate would forbid him to 
assume the administration. (D. xxvi. 10. 3. 5 and 12.) Justi^ 
d^ides in opposition to this. 

6. Siispectus aiitem reniotus, si 6. A suspected person, if removed 
quidem ob dolum, famosiis est : si on account of fraud, is infamous, but 
ob culpam, non asque. not so if for neglect only. 

C. V. 40. 9 ; D. xxvi. 10. 8. 18. 


For the meaning of the word infamila see In trod. sec. 48. 

7. Si quis autem suspectus postil- 7. If an accusatiqu is brought 

latiu', quoad cognitio finiatur, inter- against any one as suspected, his ad- 
dicitur ei administratio, ut Papiniano ministration, according to Papinian, 
visum est. is suspended wliile the accusation is 

pending!’" 

D. xlvi. 8. 14. 1. 

8. Sed si suspecti cognitio sus- 8. If a process is commenced against 

cepta fiierit posteaque tutor vel a tutor or curator, as suspected, and he 
curator decesserit, extingiiitur co- dies while it is going on, the process is 
gnitio suspecti. at an end. 

( The action to force the tutor or curator to give in his accounts 
would be brought against the heirs of tlie tutor or curator. But 
the suspeoti cogivitio could not, as its ol)ject was to remove tlie 
tutor or curator, not to recover money from him. ^Phe crimhon 
suspecti could only be brought against a person actiuilly tutor or 
curator, and was at an end if the office came to an end, not only by- 
death, but in any way. (D. xxvi. 10. 11.) 

9. Si quis tutor copiam sui non 9. If a tutor fails to present him- 
faciat, ut alimenta pupillo decernan- self in order that a certain amount of 
tur, cavetur epistula divorum Severi maintenance may be fixed on for his 
et Antonini, ut in possessionem bono- pupil, it is provided by a rescript of the 
rum ejus pupillus mittatur ; et quie Emperors Severus and Antoninus, tliat 
inora deteriora futura sunt, dato the pupil shall be put into the possession n 
curatore distrahi jubentur. Ergo of the effects of the tutor, and that, after ( 
lit suspectus removeri poterit, qui a cmator lias been appointed for the 
non priest at alimenta. purpose, any portion of these effects 

> ■’ r' which would be deteriorated in value by 
^ delay, may be sold. Therefore a tutor 

who does not afford maintenance to liis 
pupil may be removed, as suspected. 

D. xxvi. 10. 7. 2 and 10. 8. 14. 

The pr^tor generally determined the amount to be annually 
expended oh the ma intena nce and education of the pupil (the 
word alimenta must be taken veiy widely^ wlien it was not deter- 
mined by the testament of the father. The tutor had therefore to 
attend before the magistrate to state what amount the fortune of 
the pupil would bear ] and if he wilfully neglected to do this, and 
absented himself, he was treated like a defaulting debtor absenting 
himself, and the pupil was put in possession of his goods. 
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absented himself, he was treated like a defaulting debtor absenting 
himself, and the pupil was put in possession of his goods. 
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10. Sed si (jiiis prassens negat, 10. But if the tutor appears, and 

propter inopiam alimenta posse de- alleges that maintenance cannot be de- 
cerni, si hoc per mendacium dicat, creed in consequence of the smallness 
remittendum eum esse ad prsefectum of the pupil’s estate ; then, if he says 
urbis puniendum placuit, sicut ille this falsely, he shall be handed over 
remittitur, qui data pecunia mini- to the prefect of Jhe city, to be pun- 
■sterium tutelse redemit. ished, just as*"’a person is handed 

over who has i^urchaserd a tutelage by 
bribery. 

D. xxvi. 10. 3. 15. 

The praetor had no criminal jurisdiction, and therefore persons 
were sent for punishment to the '^rcefectus iirhis, (D. i. 12. 1.) 
In the provinces the ]prceses could punish, as well as remove, the 
tutor. 

11. Libertus quoque, si fraudii- 11. Also a freedman, who is proved 
lenter gessisse tutelam filiorum vel to have been guilty of fraud, when 
nepotum patroni xorobetur, ad prae- acting as tutor to the son or grandson 
fectum urbis remittitur puniendus. of his patron, is handed over to the 

prsefect of the city to be punished. 

^ D. xxvi. 10.2. 

12. Novissime sciendmn est, eos, 12. Lastly, it must be known that 

qui fraudulenter tutelam vel curam they who are guilty of fraud in their 
administrant, etiamsi satis offerant, administration, must be removed, al- 
removendos a tutela, quia satisdatio though they offer sufficient security, 
propositum tutoris malevolum non For giving security makes no change 
inutat, sed diutius grassandi in re in the dishonest intentions of the tutor, 
familiari facultatem praestat. but only procures him a longer oppor- 

tunity of injurmg the estate. 

D. xxvi. 10. 5. 6. 

A person is considered thus open to suspicion whose general 
■ ' ' character and conduct warrant the suspicion. But a zealous and 
honest man, as we learn in the next paragraph, is not to be removed 
on suspicion because he is poor. 

13. Suspectum enim eum puta- 13. We also deem every man sus- 

mus, qui moribus talis est, ut su- pected, whose conduct is such that we 
Bpectus sit : enimvero tutor vel cura- camiot but suspect him. But a tutor 
tor, quamvis pauper est, ffdelis or curator who is laithM and diligent, 
tamen et diligens, removendus non is not to be removed, as a suspected 
-est quasi suspectus. person, merely because he is poor. 

D. xxvi. 10. 8. - 
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Tit. I. DE EEKUM DIVISIONE. 


HavinGt treated in the first book of the law relating to persons, 
the Institutes now proceed to treat of the law relating to things — 
that is, they pass from persons who exercise rights to things over 
which rights are exercised. Rights may hS divided into those V 
which we have in or over things as against all the world, and : 
sithose which we have against particular persons. (See Introd. 
sec. 61.) The second book of the Institutes, and the first portion 
of the third, treat of the former class, and of the mode in which 
they are acquired. 

The most proper mode of treating the law of things would 
be, perhaps, first to inquire of what divisions things themselves 
are susceptible ; next, to divide rights o ver things {pim in rom) 
according to the extent of the right ; and laSIy, to treat of the 
mode in which those rig hts are acquired. To a certain extent 
this mode of dividing the subject is adopted in the Institutes, but 


/ 


nor very distinctly or expressly. Things themselves may be 


divided, generall y, by making the basis of division either the re- 
|lation in which they stand to persons, or something ,ihhe.rent, 
Ithe njature of the things. Things divided in the first way may be 
divided according as they are the subject of the rights of all m en 
or nqjcnen on the one hand, and of pax^ticular men on tlS**^!©!*, 
the latter class receiving modifications according to the character 
in which particular men hold them. This division of things is 
treated of in the first sections of this Title. The most prominent 
distinction inherent in things is that of things cqrporeal and 
things incorporeal, and this is treated of in the second Title. 
There are other divisions of things (see Introd. secs. 52-60) which 
are referred to in the Institutes, but not expressly noticed. 

A person may have the whole m m. of . all r%hts over a Jhing, 
when in Roman law he was Said to have the domimum- T^se 
ri^s of the dominus were summed up in the jim utendi, thatTs, 
mSfeng use of the thing ; the jus fruendi^ that is, reaping the 
fruits and profits ; and the jus abutendi^ that is, consuming the- 
thing, if capable of consumption. Or any qne of theju/ra in rem 
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may be separated from the rest and enjoyed by different persons. 

(See Introd. sec. 64.) These fragments of the dominium^ called ^ ;/ 
se rvit udes, are treated of in the third and three folio wiiig Titles. ^ 
Or a person may have a right o^raTaTthing in the ownership of 
another, limited by the extent to which he has a claim against the 
owner, as a creditor has over the thing given him in pledge as a 
security for the debt. This right, generally termed in Roman 
law the jus jrignoris^ is not spoken of expressly in the Institutes, 
but a brief sketch of the law on the subject will be found in the ^ 
conclusion of the notes to the fifth Title. 

The Institutes then recur to t he modes by which the awnerr 

slnpja Jhing&.is. acquire^^ the subject is divided accgrding as 

^ ownership is acquired in a particular thing, or in a tmiuersitas^ ■ 
/. rerum^ that is, the aggregate of rights possessed by a particular'^"' 
^pqrspn. Two of the principal modes of acquiring particular things, ^ 

' / occupation, that is, being the first person to appropriate an unappro- 
priated thing, and tradition, that is, the owner ha nding over the 
thing to another person with the ^mtention of transferring the owner- C 
ship, and the transferee receivingTlienbliLing with the intention of 
becoming owner of it, have been treated of in the first Title, as 
^ also have certain subordinate modes, ejj, accession, when an 
owner acqumes by the natural increment of the thing owned, and 
specification, when a new thing is created, and belongs to the 
creator, even though the materials belonged to another person. 

All these are said to be modes of acquiring things f /./re riaturaM. 

Two modes of acquiring particular things jure civili are then 
5 noticed. (1.) The sixth Title treats of usuccqnon^ the process by ^ 
which the law attached the legal ownership after a certain length 
^ of possession. (2.) The seventh Title treats of certain cases in 9 ’ 
which gift, might be looked on as a different mode of conferring 
ownership from tradition. This ends the discussion of the modes ia 
of acquiring tlie ownership in particular things. The eigh th and ^ 
ninth Titles speak of certain res triction s on alienation, and of one''^!^ 
;^Ierson acquiring ownership through other persons. In the tenth 
Title the Ihstitutes prb’ceed to discuss the modes of acquiring a 
• universitas re/nm. The two chief modes are, the gift of a n here - 1 
(^iteTlB^testament, and the sijccession to an herewUa2^'"i^ case of| 
intestacy.. The subject of testaments occupies the remainder of 
the second book, ahd..,that of succession to an intestate occupies 
the first nine Titles of the third book. Some minor modes of 
acquiring a universitas rerum^ of which arrogatioii is the most 
important, are then noticed ; and with the twelfth Title of the 
third book the treatment oi jura m rem^ aiidT^TST the modes of 
ac^iiring ownership in them, is brought to a conclusion. This 
treatment of the modes of acquisition is subject to the incou~| 
venience noticed by Gaius (ii. 191), that legacies, which are al 
mode of acquiring specific things, are treated of as coming under 
the acquisition of a universitas rerum by testament. 

Pr^ionsly to the legislation of Jnstiman, there .had been two 
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, Mother modes of acquisition ju7^e civili^ applicable both in the case 
:;of particular things and in that of a imiversitas rermi^ which are 
treated of by Gaius at considerable length. (Gai. ii. 18-37. See 
. also UlpiaNj Beg. 19. 2.) These were m ancip ation, the process 
‘ by which res ^nancipi were conveyed from one Eoman citizen to' 
^another (see Introd. sec. 59), and i n jure cessio. The cessio in 
jure was a fictitious suit, in which the person *who was to ’ acquire ^ 
the thing claimed (vindicahat) the thing as his own, the person 
who was to transfer it acknowledged the justice of the claim, and 
the magistrate pronounced it to be the property (addicebat) of the 
claimant. Mancipation and eessio^ies in jm^e had become obso- 
lete before the time of Justinian. Ulpian {Beg. 19. 2) also notices 
two others, adjiidicatmie, i.e. by property held in common being 
f ‘ judicially marked out, so that the portions were owned in seve- 
ralty (Bk. iv. Tit. 6. 20 ; and Tit. 17. 4, 5, 6, 7), and lege, by 
some special statute, as when legacies devolved under the lex 
Pwpia Poppcea. (Bk. ii. Tit. 20. 8, note.) 

The explanation of the term possession, wliich occurs frequently 
in this Title, may be conveniently deferred nintil we‘ reach the 
sixth Title. 

. ^ t," '1 I '■ 

Siiperiore libro de jure persona- In the preceding book wo have 
rum exposuimus : modo videamus de treated of the law of persons. Let us 
rebus, quae vel in nostro patri- now speak of things, which either are 
monio vel extra nostrum patri- in our patrimony, or not in our patri- 
monium habentur. Quasdain enim rnony. For some things by the law of 
nattuali jure communia smit om- nature are common to all ; some are 
niimi, qu‘cEdam publica, quaedam uni- public ; some belong to corporate 
versitatis, quaBdam nullius, pleraque bodies, and some belong to no one. 
singulorum, quae, variis ex causis Most things are the property of indi- 
cuique adquiiumtur, sicut ex sub- vidiials, who acquire them in different 
jectis apparebit. -ways, as will ai)pear hereafter. 

Gai. ii. 1 ; D. i. 8. 2. 

Under the word 9*{?csy.thing, is included ^vhatever is capable of 
being the subject of a right J The principal division of Gaius is 
, into things divmi juris and htmani juris. Here the principal 
division is according as things are m nostro patrimonio, that is, I 
capable of private ownership ; or extm nostrum patrmhoniim'h, that 'I- 
I is, not capable of private ownership, and either belonging to all 
h I men {co77imnnes')^o the state {pithlimi), to no mien {nuUins), or 
I to^ bodies of men {imiversitatis). The words bona and pecmvia, 
i it may be observed, are only used of things m nostro pairimonio. 




1 


Et quidem naturali jure com- • 
fnnania sunt omnimn hsec : aer et aqua 
profluens et mare et per hoc litora 
maris. Nemo igitur ad litus maris 
aeeedere prohibetur, dum tamen 
villis et monumentis et jedificiis abs- 
tineat, quia non sunt juris gentium, 
sicut et mare. 


6 






1. By the law of nature these things 
are common to manldnd — the m*, run- 
ning w^er, the s^a, and conseqiiently 
the shores of the'l;ea. No one, there- 
fore, isTbrbidden to approach the sea- 
shore, provided that he respects habi- 
tations, monuments, and buildings, 
which are .not, like the sea, subject only 
to the law of nations. 


B. i. 8. 2. 1 : D. i. 8. 4. 
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1. By the law of nature these things 
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ning w^r, the s^a, and consequently 
the shores of the'l;ea. No one, there- 
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{jOf tilings tliat are common to all any one may take siicli a 
portion as lie pleases.) Thus a man may inliale the air, or float 
his ship on any part of the sea. As long as he occupies any por-i 
tion, his occupation is respected; but directly his occupation 
ceaseSj the thing occupied again becomes common to all. The 
sea-shore, that is, the shore as far as the waves go at furthest, 
was considered to belong to all men. For the purposes of self- 
defence any nation had a right to occupy the shore and to repel 
strangers. Individuals, if they built on it, by means of pile^ ' or 
otherwise, were secured in exclusive enjoyment of the portion 
occupied ; but if the building was taken away, their occupancy 
was at an end, and the spot on which the building stood again 
became common. (D. i. 8. 6.) . 

2. Flumina aiitem omnia et por- 2. All rivers and ports are public ; 
tiis piiblica sunt : ideoque jus pi- hence the right of tishing in a port, or 
seandi omnibus commune est in in rivers, is common to all'men. 
portibus fluminibusque. , 

D. i. 8. 4. 1 ; D. xlvii. 10. IB. 7. 
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The word puhlhiis is sometimes used as equivalent to ami- 
mivnis^ but is properly used, as here, for what belongs to the 

S le. Things public belong to a particula,r pe ople, but may be | 
and enjoyed by all men. Roads, puKc places, and buildings, | 
might be added to those mentioned in the text. The particular 
people or nation in whose territory public things lie may permit 
all the world to make use of them, but exercises a special jurisdictibiv| 
to prevent any one injuring them. In this light even the shore of i 
the sea was said, though not very strictly, to be a res puhlim : it 
is not the property of the particular people whose territory is 
adjacent to the shore, but it belongs to tliem to see that none of 
the uses of the shore are lost by the act of individuals. Oelsus 
says, Litorci in quw fopulus Romcmus imqMrmm habei popuM 
Eoma7ii esse arhitnyr (JD. xliii. 8. 3), where, if we are to bring 
this opinion of Oelsus into harmony with the opinions of other 
jurists, we must understand ^popull Ilommvi esse ’ to mean ‘ are 
subject to the guardianship of the Roman people.’ 


3. Est autem litus maris, quate- 3. The sea-shore extends to the limit 
mrs hibernus liuctus maximus ex- reached hy the greatest winter Hood, 
currit. 

D. 1. 16. 96. 


Oelsus ascribes this definition to Cicero, wlio apparently bor- 
rowed it from Aquilius. (Cic. Top. 7.) ^ 

4. Eiparum quoque ubus publi- 4. The public use of the banks of a ^ 
•cus est juris gentium, sicut ipsiiis river is part of the law of nations, just 
fluminis: itaque navem ad eas ap- as is that of the river itself. All persons, 
pellere, fanes ex arborilms ibi natis therefore, are as much at liberty 
religare, onus aliquid in his repo- to bring their vessels to the bank, to 
nere cnilibet liberum est, sicuti per fasten ropes to the trees gi*owing there, 
ipsiim liumen navigare. Sed pro- and to place any part of their cargo 
prietas earum iUorum est, quorum there, as to navigate tlie river itself. 
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was considered to belong to all men. For the purposes of self- 
defence any nation had a right to occupy the shore and to repel 
strangers. Individuals, if they built on it, by means of pile^ ' or 
otherwise, were secured in exclusive enjoyment of the portion 
occupied; but if the building was taken away, their occupancy 
was at an end, and the spot on which the building stood again 
became common. (D. i. 8. 6.) . . ? ,p 

^ / p -i* 

2. Flumina aiitem omnia et por- 2. All rivers and ports are public ; ‘ 

tus publica sunt : ideoque jus pi- hence the right of tishing in a port, or y - ^ r 

seandi omnibus commune est in in rivers, is common to all ‘men. u: Uxn 

portibus fluminibusque- , ,• . / r /, 

D. i. 8. 4. 1 ; D. xlvii. 10. 18. 7. ' 

The word puhlhus is sometimes used as equi.valent to com- 
muiiisy but is properly used, as here, for what belongs to the 

S le. Things public belong to a iDarticulor pe ople, but may be j 
and enjoyed by all men. RoadsTpuKIc places, and buildings, | 
might be added to those mentioned in the text. The particular 
people or nation in whose territory public things lie may peiunit 
all the world to make use of them, but exercises a special jurisdictibif| 
to prevent any one injuring them. In this light even the shore of I 
the sea was said, though not very strictly, to be a res pvhlica : it 
is not the property of the particular people whose territory is 
adjacent to the shore, but it belongs to tliem to see that none of 
the uses of the shore are lost by the act of individuals. Oelsus 
says, Litorco m quw po'piilus Romcmvus imperimn habet pojndi 
Rommvi esse arlritror (JD. xliii. 8. 3), where, if we are to bring 
this opinion of Oelsus into harmony with the opinions of other 
jurists, we must understand ^popmli Ilommvi c.s,s*e ’ to mean ‘ are 
subject to the guardianship of tlie Roman people.’ 

3. Est autem litus maris, quate- 3. The sea-shore extends to the limit 
nus hibernus liuctus maximus ex- reached hy the greatest winter Hood, 
currit. 

D. 1. 16. 96. 


Oelsus ascribes this definition to Cicero, who apparently bor- 
rowed it from Aquilius. (Cic. Top. 7.) 


4. Riparum quoque ubus publi- 
•cus est juris gentium, sicut ipsius 
fluminis: itaque navem ad eas ap- 
pellere, funes ex arboribus ibi natis 
religare, onus aliquid in his repo- 
nere cuilibet liberum est, sicuti per 
ipsiim iiumen navigare. Sed pro- 
prietas earum iUorum est, quorum 


4. The public use of the banks of a 
river is part of the law of nations, just 
as is that of the river itself. All persons, 
therefore, are as mnch at liberty 
to bring their vessels to the bank, to 
fasten ropes to the trees gi*owing there, 
and to place any part of their cargo 
there, as to navigate the river itself. 
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prasdiis hserent : qua de causa arbo- But the bjunks of a river are thej^xo- . 
res quoque in iisdem natse eorimdem perty of those whose land they adjoin ; 
sunt. and consequently the trees growing 

on them are also the property of the 
same persons. 

D. i. 8. 5. 


The banks of rivers belonged^ to the proprietors of the adja- 
cent lands; butltheuse of them^ for the purposes of navigation 
or otherwise/was open to all.,- The proprietors, therefore, could 
alone reap the profits of the soil ; but if they attempted to exer- 
cise their rights so as to hinder the public use of the bank they 
would be restrained by an interdict of the prastor. (See Introd. 
sec. 107.) 

5. Litorum quoque usus publicus 5. The public use of the sea-shore, ^ 

juris gentium est, sicut ipsius mans : too, is part of the law of natTSosT^ is 
et ob id quibuslibet liberum est, that of the sea itself; and therefore 

casani ibi iniponere, in qua se reci- any person is at liberty to i)lace on it, 

plant, sicut retia siecare et ex mare a cottage, to which he may retreat, or 
deducere. Proprietas autem eorum to dry his nets there, and haul them ^ j 
potest intellegi nullius esse, sed ejus- from the sea ; for the shore's may be 
dem juris esse, cujus et mare et quie said to be the property of no man, i 

sul^acent mari, terra vel harena. but are subject to the same law as the I 

sea itself, and the ground or sand be- 
neath it. j 

D. i. 8. 5. pr. and 1. I 

The shores over which the Roman people had power were not I 

the property of the Roman people, although it belonged specially j 

to the Roman people to see that the free use of them was not i 

hindered. (See note to paragraph 2.) j 


6. Universitatis sunt, non singu- 6. Among things belonging to a 
loriim, veluti quse in civitatibus sunt corporate body, not to individuals, 
theatra, stadia et similia et si qua are, for instance, city t jieat res. race- 
alia sunt communia civitatium, course, and other similar [)laces T)q- 

longing in common 

P. i. 8. 6. 1. 

Universitas is a corporate body created by the state, such as 
municipalities or the guilds {ppllecjvi) of different trades ; for 
instance, the collegkm j)hTorum. ■ . '' 

Both the state and corporate bodies might have property which 
they held exactly like individuals; as, for instance, the agri 
vectigales, or slaves and lands belonging to a collegium. Such 
things 'were not universitatis in the sense in which the words ai'O 
used here. They were, like the property of individuals, in nostro 
patrimonio, the state or corporation being looked on as any other 

) owner. But some imiversitat^j such as mm ficip alities, had things 
which they owned fo r the use of the public ; and it is these things 
that a,re here spoken of as res universitatis. 

7. y Tu^iu s atitem sunt res sacrse 7. Things sac red, religious, and 
et religiosae et sanctse: quod enim hallowed, bel ong to n o one rfor that 
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divini juris est, id nullius in bonis which is subject to divine law is not 
est. the property of any one. 

Gai. ii. 9. 

Bes mdlius are either things unappropriated by any one, in 
which sense things common, or nn occlap iecr lands, or wild animals, , 
are res nullius ; or they are things to which a religious ch aracter 
prevents any human right of property attaching. 

8. Sacra sunt, quae rite et per • 8. Things are sacred which have -S ^ * 

pontifices Deo consecrata sunt, veluti been duly consecrated by th e pontiffs, 
sedes sacrje et dona, quae rite ad as sacred buildings aiidofferings, pfo- 
ministeriuin Dei dedicata sunt, quse perly dedicated to the service of God, 
etiam per nostram constitutionem which we have forbidden by our con- 
alienari et obligari prohibuimus, ex- stitution to be sold or mortgaged, 
ceptacausaredemptioniscaptivorum. except for the purpose of purchasing! o-ao, a. 

Si quis vero auctoritate sua quasi the freedom of captives. But, if any} • 

sacrum sibi constituerit, sacrum non one by his own authority makes any- 
est, sed ijrofanum. Locus autem, thing as it were sacred to himself, it is 

not sacred, but profane. But ground 
on which a sacred edifice has once 
been erected, continues to be sacred, 
even after the building has been de- 
stroyed, as Pai:)inian also writes. 

D. i. 8. 6. 3 ; C. i. 2, 21. 

‘The clistiiictiou between res sacrce and religiosce^ in the older 
pagan law, was that the former were things dedicated to the celes- 
tial gods , the latter were things abandoned to the infernal — 
cSIsmanibus. (Gai. ii. 4.) In order that a thing should be^' 
mcm, it was necessary that it should be dedicated by a pontiff andf 
with the authority of the pejople, afterwards of the senate^lTnally|» 
of the emperor, (D. i. 8. 9. 1.) (Things consecratecTwere by lawl. 
inaliejiaible.) The support of the poor in a time of famine (0. i. 2. ! 

21), and tffterwards the payment of the debts of the church . 

(Nov. 120. 10), sufficed, as well as the release of captives, as: 
reasons for the sale of consecrated moveables ; but immoveables^ 
were always inalienable. 

“ 


in quo sacrae ^edes aedificatae sunt, 
etiam diruto aedificio, adhuc sacer 
manet, ut et Papinianus scripsit. 


9. Beligiosum locum unusquis- 
que sua voluntate facit, dum mor- 
tuum infert in locum suum. In 
communem autem locum purum in- 
vito socio ipferre non licet : in com- 
mune vero sepulcrum etiam invitis 
ceteris licet inferre. Item si alienus 
usushuctus est, proprietarium placet, 
nisi consentiente usuffuctuario, lo- 
cum religiosum non facere. In alie- 
num locum, eoncedente domino, licet 
inferre: et licet postea ratum ha- 
buerit, quam illatus est mortuus, 
tamen religiosus locus fit. 


9. Any man at his i)leasure makes 
a place religious by burying a dead 
body in his own ground ; but it is not 
permitted to bury a dead body in land 
hitherto pure, which is held in common, 
against the wishes of a cop roprie tor. ^ 
But when a sepulchre is held m com- • 
mon, any one coproprietor may bury 
in it, even against the wishes of the 
rest. So, too, if another person has 
the usufruct, the proprietor may not, 
withouF’the consent of the usufruc- 
tuary, render the place religious. But 
a dead body may be laid in a place be- 
longing to another person, with the . 
c onsent of jhe own er : and even if the ^ 
owner only ratifies the act after the 
dead body has been buried, yet the 
place is religious. 

Gai. ii. 6 ; D. i. 8. 6. 4 ; D. xi. 7. 
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9. Any man at his i)leasure makes 
a place religious by burying a dead 
body in his own ground ; but it is not 
permitted to bury a dead body in land 
hitherto pure, which is held in common, 
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owner only ratifies the act after the 
dead body has been buried, yet the 
place is religious. 

Gai. ii. 6 ; D. i. 8. 6. 4 ; D. xi. 7. 
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.“Directly the body or bones of a dead person, whether slave or 
free, were buried, the ground in which they were buried became 
relijjiosus^ although previously pure, that is, neither saoer^ reli- 
giosusy nor sanchis (D. xi. 7. 2. 4), provided that the person 
burying the body was the owner of the soil or had the consent of 
the owner. 

Although the place was a res mdlnis^ yet there could be a 
special ..kind, of . property in it. There were tombs and burial- 
places in which none but certain persons, as, for instance, members 
of the same family, could be buried ; and this kind of interest in . 
a locus religiosus was transmissible to heirs, or even to purchasers 
of a property, if the right of burying in a particular place was 
attached, as it might be, to the ownership of that property. (D. 
xviii. 1. 24.) 

10. Sanstae qiioque res, veluti 10. Hallowed things also, as the 
mmi et portse, qnodammodo divini walls and gate§,..o£a city, are to a cer- 
juris sunt et ideo nullius in bonis tamHegree subject to divine law, and 
sunt. Ideo autera muros sanctos therefore are not part of the property 
dieimus, quia poena capitis consti- of any one. Tlv^ walls of a city are 
tuta sit in eos, qui aliquid in muros said to be hallowed, inasmuch as any 
deHquerint. Ideo et legum eas par- offence against them is punishe d capj^ 
tes, quibus pcenas constituimus ad- taU^ so, too, those parts of laws by 
versus eos, qui contra leges fecerint, punishments are established 

sanctiones voeamus. against transgressors, we term ^sanc- 

tions. 

Gai. ii. 8 ; D. i. 8. 8 ; D. i. 8. 9. 8 ; D. i. 8. 11. 





lies sanctce are those things which, without being sacred, are 
protected against the injuries of men (sanciimi est rpiod ah injti.ria 
homimim defensiim atqiie munitum est^ D. i. 8. 8) by having a 
severe penalty attached to the violation of their security. 


11. Sin^^Tiorum autem hominum 
l^dtis modis res fiimt : quarundam 
/ 5 ehim rerum dominium nancisgimur 
jure natnxali, quod, sicut diximus, 
appeUatur jus gentium, quarundam 

jure civili. Commodius est itaque a 

- ; j vetustiore jure incipere. Palam est 
autem, vetustius esse naturale jus, 
quod cum ipso genere hxunano rerum 
natura prodidit : civilia enini jura 
tunc coeperunt esse, cum et civitates 
condi et magistratus ereari et leges 
r scribi coeperunt. 


11. Things become the property of 
individuals ui various ways ; of some 
we acquire the ownership by natm’al 
law, which, as we have observed, is 
termed the law o f nations ; of others 
by the c ivil Taw . It wilfbe most con- 
venient f^ be^n with the more ancient 
law; and it is very evident that the' 
law of nature, established by nature- 
at the origin of mankind, is the more- 
ancient, for civil laws could then only 
begin to exist, when states began to- 
be founded, magistrates to be created, 
and laws to be written. 


D, xli. 1. 1, 


We now proceed to inquire how property is acquired in par- 
ticular things. It is acquired either by natural or civil modes. 
The natural mode first treated of is occu pation, of which there are 
tgg essential elements; that the thing, the property in which is 
jr acquired, should be a res nullius, that is,(a thing capaVilA r.F 
. appropriated 1 - but not yet approp riate^ aud^hat the person acquir- 
i ng ilshould bring t h e , t bi ng- i n tg Kis p ossession. thaFiiTgkajig. 


? -H' 
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tions. 

Gai. ii. 8 ; D. i. 8. 8 ; D. i. 8. 9. 3 ; D. i. 8. 11. 
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11. Singuiorum autem hominum 
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appeUatur jus gentium, guarundam 
jure civili. Commodius est itague a 
vetustiore jure incipere. Palam est 
«autem, vetustius esse naturale jus, 
guod cum ipso genere hxunano rerum 
natura prodidit : civilia enini jura 
tunc coeperunt esse, cum et civitates 
condi et magistratus ereari et leges 
scribi coeperunt. 


11. Things become the property of 
individuals ui various ways ; of some 
we acguire the ownership by natm’al 
law, which, as we have observed, is 
termed the law o f nations ; of others 
by the c ivil Taw . It wilf be most con- 
venient fo*Te^n with the more ancient 
law; and it is very evident that the' 
law of nature, established by nature- 
at the origin of mankind, is the more- 
ancient, for civil laws could then only 
begin to exist, when states began to- 
be founded, magistrates to be created, 
and laws to be written. 


D. xli. 1. 1, 


We now proceed to inquire how property is acquired in par- 
ticular things. It is acquired either by natural or civil modes. 
The natural mode first treated of is occupation, of which there are 
essential elements; that the thing, the property in which is 
|f acquired, should be a res mtUiuSy that is,^a thing onpablA nP 
^ approprialkd^but not vet appropumt^ anclAhat the person acquir- 
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power, and d ^SQ witli tlie intention of j,Qj4P^ g it -a£ L.]iis property ) 
Xiyro Mio liaV^li). 


12. Ferae igitnr bestiae et volucres 
et pisces, id est omnia animalia, quae 
in terra mari caelo nascmitur, simul- 
atque ab aliquo capta fueriiit, jure 
gentium statim illius esse incipiunt : 
quod enim ante nullius est, id natu- 
rali ratione occupanti conceditur. 
Nec interest, feras bestias et volii- 
cres utrum in suo fundo quisque 
capiat, an in alieno : plane qui in 
alienum fundum ingreditur venandi 
aut aucupandi gratia, potest a do- 
mino, si is in'oviderit, proliiberi, ne 
ingrediatur. Quidquid autein eorum 
ceperis, eo usque tuum esse intelle- 
gitur, donee tua custodia coercetur : 
cum vero evaserit custodiam tuam 
et in naturalem libertatem se rece- 


12. Wild beasts, birds, fish, that is, 
all animals, which live either in the 
sea, the air, or on the earth, so soon- as 
they are taken by any one, immedi- 
ately become by the law of nations the 
property of the captor ; for natural 
reason gives to the first occupant that 
winch had no previoiis owner. And 
it is immatejiad whether a man takes 
wild I5easts"'"df birds upon his own 
g^ round , or on that of another. Of 
course any one who enters the ground 
of another for the sake of hunting or 
fowling, may be prohibited by the pro- 
prietor, if he perceives his intention 
of entering. Whatever of this kind 




you take is regarded as your property, 
so long as it remains in your keepings 
perit, tuum esse desinit et rinsus (but when it has escaped and recovered 
occupantis fit. Natm’alem autern ^ natural liberty, it ceases to be yours, \ 
libertatem recipere intellegitiir, cum and again becomes the property of hinr 

who captures it. It is considered to 
have recovered its natural liberty, if it 
has eitFer escaped o ut of you y sight s 
or. if, although not out of sight, it 
yet could not be j)ursued without great 
djffigjLilty. 

D. xli. 1. 3 pr. and 1 ; J). xli. 1. 3. 2 ; I), xli. 1. 5. 


vel oculos tuos effugerit vel ita sit 
in conspectu tuo, ut difficilis sit ejus 
persecutio. 


Gai. ii. 07 ; D. xli. 1. 1. 1 ; 


Directly the thing ceases to be in the power of the occupant, 
the property in it is lost, and it is exactly as if it had never been 
seized or occupied. What is meant by being in the power of the 
occupant must vary according to the nature of the thing occu- 
pied. Several examples are given in this and the following 
paragraphs. . 

13. It has been asked, whether, if I 

you have wounded a wild beast, so I 

that it could be easily taken, it imme- I 

diately becomes your property. Some 
have thought that it does become yoiys.^ 
di rectly you wound it, and that it "cony 
tiifuestoDey^iirs while you continue^ f 
to inirsue it, buPthat if you cease to 
ptirstig^t, it then ceases to be yours, 
and again becomes the property of the 
first person who captxiros it. Others- 
have thought that it does not become q 
your properjxjaaSjm^ | . 

it. We confirm this latter opinion, | ^ 

Because many accidents may happen iJ .twh c 

to prevent your capturing it. 

D. xli. 1. 5. 1. 

Gains, in this passage of the Digest, informs ns that the former - 
opinion was that of Trebatius. 


13. Illud quaesitum est, an, si 
fera bestia ita vulnerata sit, ut capi 
possit, statim tua esse intellegatur. 
Quibusdam placuit, statim tuam esse 
et eo usque tuam videri, donee earn 
persequaris; quod sidesierispersequi, 
desinere tuam esse et rursus fieri oc- 
cupantis. Alii non aliter putave- 
runt tuahn esse, quam si ceperis. 
Sed posteriorem sententiam noscon- 
firmamus, quia multa accidere so- 
lent, ut earn non cai')ias. 
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power, and d g^SQ with tlie intention of lioldinp ; it as,l iis pro]iertv) 
{pro slio halj^ll). 
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which had no previoiis owner. And 
it is immatejiad whether a man takes 
wild 1beastF'"df birds upon his own 
,^ yronnd , or on that of another. Of 
course any one who enters the ground 
of another for the sake of hunting or 
fowling, may be prohibited by the pro- 
prietor, if he perceives his intention 
of entering. Whatever of this kind 
you take is regarded as your property, 
so long as it remains in your keeping, 

riusus n)nt when it has escaped and recovered 
its natural liberty, it ceases to l>e yours,\ 
and again becomes the property of hinr 
who captures it. It is considered to 
have recovered its natural liberty, if it 
has either escaped o ut of y pip- 
or. if, although not out of sight, it 
yet could not be pursued without great 
djffigiLilty. 

Gax. ii. 07 ; D. xli. 1. 1. 1 ; D. xli. 1. 3 iir. and 1 ; I), xli. 1. 3. 2 ; D. xli. 1. 5. 

Directly the thing ceases to be in the power of the occupant, 
the property in it is lost, and it is exactly as if it had never been 
seized or occupied. What is meant by being in the power of the 
occupant must vary according to the nature of the thing occu- 
pied. Several examples are given in this and the following 

* O b*" 

13. It has been asked, whether, if 
you have wounded a wild beast, so 
that it could be easily taken, it imme- 
diately becomes your property. Some 
have thought that it does become yoi^rs.^ 


12. Ferae igitur bestiae et volucres 
et pisces, id est omnia animalia, quae 
in terra mari caelo nascuntur, simul- 
atque ab aliquo capta fueriiit, jure 
gentium statim illius esse incipiunt : 
quod enim ante nullius est, id natu- 
rali ratione occupanti conceditur. 
Nec interest, feras bestias et volu- 
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14. Apium qiioque natiira fera 
€st. Itaque quae in arbore tua con- 
sederint, antequam a te alveo inclu- 
dantur, non magis tuae esse intelle- 
guntiir, qnam volucres, quae in tua 
arbore nidum feeerint : ideoque si 
alius eas incluserit, is earum dominus 
erit. Favos quoque si quos hae 
feeerint, quilibet eximere potest. 
Plane Integra re, si provideris in- 
gredientem in fundiun tuum, potes 
eum jure prohibere, ne ingrediatur. 
Examen, quod ex alveo tuo evolave- 
rit, eo usque tuum esse intellegitur, 
donee in conspectu tuo est nec dif- 
iicilis ejiis persecutio est : alioquin 
oeeupantis fit. 


14. Bees also are wild by nature. 
Therefore, bees that swarm upon your 
t£ ee, imtil you have hiyeT them, are 
no more considere d to be your pro- 
perty_iha i]Lthe'^.M whic ET)mrd their 
nests on your tree : so if anyone else 
hov^ them he becomes their owner. 
Any one, too, is at liberty to take the 
honeycombs the bees may have made. 
But of course, if, before anything has 
been taken, you see any one entering on 
your land, you have a right to prevent 
his entering. A swari^ which ba,s 
flownirom your hive is still considered 
yours as lo ng as it 

may easilv.J be.-^iim3iT:ed ^ otherwise it 
becomes the property of the first per- 
son that takes it. 


D. xli. 1. 5. 2-4. 


It is said that the owner of the land, if he wished to secure 
the bees for himself, must prevent any one entering integm re ; 
^because if the bees are once taken, they belong to the person who 
^ , c although the owner of the land may have an action 

‘’'against the person entering against his will. 


;; 








- li r ■ 
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15. Pavonum et columbarum fera 
natura est. Nec ad rem pertinet, 
quod ex consuetudine avolare et 
revolare solent : nam et apes idem 
faeiunt, quarum constat feram esse 
naturam i.eervos quoque ita quidam 
mansuetos habent, ut in silvas ire 
et redire soleant, quorum et ipsorum 
feram esse naturam nemo negat. In 
his autem animalibus, quse ex con- 
suetudine abire et redire solent, 
talis regula comprobata est, ut eo 
usque tua esse inteUegantur, donee 
animum revertendi habeant: nam 
si revertendi animum habere desie- 
rint, etiam tua esse desinunt et fiunt 
occupantium. Eevertendi autem 
animum videntur desinere habere, 
cum revertendi eonsuetudinem dese- 
ruerint. 


GAi.ii.68; 

^fA. 16. Gallinarum et anserum non 

f l » #8st fera natura ; idque ex eo possu- 

j'liyLL intellegere, quod aliae sunt' 

r* ■ l^^v^-^'^gallmse, quas feras vocamus, item 
, alii anseres, quos feros appellamus. 
Ideoque si anseres tui aiit galiinse 
tuse , aJi'quo casu turbati -turbatseve 
.evolaverint, licet conspectum tuum 
veffugerint, quocumque tamen loco 



15. Peacocks , too, and pigeons are 
natoahiTwird : nor doe& it 
^ gerence th at t he.wja.r.eJn of 
fi roig out and t hen 

Fees, which without doubt are natii- 
rahy^ild, do so too. Some persons 
have so tame, that they will go 
into me woods, and re^ilarly return 
again; yet no one denies that deer 
are naturally wild. But, with respect 
t o animals which are in the hoFif. 


going and returgihg. the rule hn,« Kaati 
ad-o^^, that thejLS iim 
a s long as_ they have. Jh 6 h^|fggtiog of 
returning, b ut if they cease to have 
t^is inlentionTlt he y cease to be yoii^, 
and become ...the . 


personJi haLt a lges . tham , These anima ls 
are supposed to hav e lost themiintion, | 
when3nev have. Ilostr the^Ektyff ”o f 


r etyrning. 
D. x£ 1. 55. 


16- But fowls and geese a re not 
naturally wTH, which we^ learn 
horn there being particular kinds of 
fowls and geese which we term wild. 
And therefore, if yom' geese or fowls 
should be frightened, and take flight, 
they are still regarded as yours wher- 
ever they may be, although you may 
have lost sight of them ; and whoever 
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sint, tiii tu£eve esse intelleguntur : et detains sucli animals with a view to his 
qni hicrancli animo ea animalia reti- own profit, commits a theft, 
net, fortiim committere intellegitur. 

D. xli. 1. 5. 6. It ' , 

17. Item ea, quae ex hostibus 17. The things we take frSm our 
capimus, jure gentium statim nostra enemies become immediately ours by 
fiunt : adeo quidem, ut et hberi the law of nations, so that even free- 
homines m servitutem nostram de- men thus become our slaves ; but if 
dueantur, qui tamen, si evaserint they afterwards escape from us, and 
nostram potestatem et ad suos re- return to their own peo]ple, they regain 
versi fuerint, pristinum statum re- their former condition, 
cipimit. 

Gai. ii. 69 ; D. xli. 1. 5. 7 ; D. xli. 1. 7. pr. 

I The moveables of an enemy were always looked on as res >. 
millms] the first person who took them became the owner. Prac- 
tically, of course, things taken in war did not belong to the par- 
tic ular soldier who took them, unless in very exceptional cases”, 
because* Ee took them as one of a large body, who by their exer- i 
tions all contributed, directly or indirectly, to the capture. The^ 
army, again, did but represent the state ; and though moveables 
were generally given up to the soldiers and divided among them,| 

]and taken in w^ar was claimed by the state, whose servants the| 
soldiers wei’e and in whose behalf they fought. 

Just as the freeman, who had been made a prisoner and a 
slave, regained his siatas when he returned to his own country 
by the jus jpostUminii (see Bk. i. Tit. 12. 5), so everything that 
returned to its former state of being free from any owner, was 
said to do so by a process analogous to the jus postUmmii, 

Marcian, for example, speaks in the Digest (i. 8. 6. pr.) of a person 
building on a shore, and, after having said that the soil is only 
his while the building remains, goes on, alioquin cedificio dila/psoj 
quasi jure postUmmii revertitnr locus in qjristinam causam. 

We have no mention here, which we might expect to have, 
of the mode by which things retaken in war returned to their 
owners, nor what things did so return. We know that the things 
that did return were said to do so by posUim mium ; Pomponius 
says, quum dim s'peoiGS postliminii sinij“ M^vut nos rovortamur 
aut aliquid reoipia/mus, (D. xlix. 15. 14.) Generally speaking, j£. 

/ the, propert/V of individuals was captured by an enemy and retaken . 

I it was prm da. t hat is, was the sp oil of ,w ar, and bejongod A '"v* ‘ « 

] to^^lhe state, n ot to its form^u* owner. Bu t there were ceri^n 
fmngs to which a jus post liminhi attached, and which, if retaken, 
referfed to their origmarbwner, and did not form part of the 
prceda. These things, so far as we know them, were land, slaves.| , p ^ 
. horses, mules, and.jhips used in war. (Oic. Toqo, 8 ; D, xlfx. 15. 2.)' 


18. Item lapiUi, gemmEB et cAtera, 18. 1?recious stones, too, gems, and 
quae in litore inveniuntur, jure na- other things, found upon the sea-shore, 
turali statim inventoris fiunt. become immediately by natural law 

^ the property of the finder. 

D. i. 8. 3. 
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In tlie next section Justinian leaves tlie subject of acquisition 
by occupation, but afterwards speaks of matters that properly 
belong to it, of islands rising in the sea (paragr. 22), and things 
found which have been intentionally abandoned by their owners i 
(paragr. 47, 48). 

19. Item, ea, qii3& ex animalibns 19. So, too, all the offspring of ani- 
dominio tiio subjeetis nata sunt, mals of which you are the owner, be- 
eoclem jure tibi adquirmitur. come by the same law your property. 

D. xli. 1. 6. 

From the 19th to the 37th paragraph inclusive, may be taken 
together as bearing more or less on the subject of accession. The 
Latin word acocggio .^al ways mea^ps an Tncrease_niv a ddS^i^^ some - 
thing previously belonging to us. but commentators have used the 
word accession not only for the increase^ itself, but also for th e 
} mode in which the increase becomes our property . 

“ > First, there is the instance and in the 

^ 35th section of the pi’oduce of animafs and the fruits of lands 
: - 4 belonging to us. They are really part of that which originally 
' " ' belonged to us. The owner of the wheat-seed is potentially the 
owner of the blade and the ear ; the owner of the animal is 
potentially the owner of its young. ■ 

^;^Again, a thing may be an accessio^ an actua l gain or increase 
to our property, which was in theory of hiw^hut not in fact, ours 
» already. This is the case with an island in a river, an instance 
given in paragraph 22. The bed of the river becomes jpuhlicm 
by the mere fact of the river flowing over it ; if any portion of 
the bed is dried so as to form an island, that portion ceases to be 
public, and, becoming private, is presumed to be a part of the ad- 
jacent land. It is something not newly acquired, but restored to 
us n^btpre ; have been temporarily deprived of it, and again 
resume our rights over it. 

v Hf- Again, a person who uses materials sometimes only gives them 

a new form, sometimes makes witli them a new thip g, different 
from the materials themselves. When he does the latter, the 
thing he makes, the nova specieH^ as the jurists termed it, becomes 
his by the fact of his making it. The thing did not exist, and he 
has made it to exist, and it belongs to him by a title not dissimilar j 
to that of occupation : it is a new thing, which he is the first to! 
get into his power. To take an instance given in paragraph 25, 
a man who makes wine out of another’s grapes has made something 
_ ne|v of a kind distinct from the grapes themselves, and the wine 
^"belongs to him. This gpecifi^ ^^tjon niay be, perhaps, regarded as 
a distinct mode of acquisition.*" , 

Again, when two things belongii^ to different owners are 
united so as to become integral portio^ of a common whole, but 
one portion is subordinate and inferior to the other, we have to 
ask whether the owner of the greateF^ecame the owner of the 
less. The Roman jurists answered this by asking whether the 
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/ 4 belonging to us. They are really part of that which originally 
' ' belonged to us. The owner of the wheat-seed is potentially the 
owner of the blade and the ear ; the owner of the animal is 
potentially the owner of its young. ' 

J|;^Again, a thing may be an accessio^ an actua l gain or increase 
to our property, which was in theory of hvSTT^^ i^C)t in fact, ours 
' ' already. This is the case with an island in a river, an instance 

given in paragraph 22. The bed of the river becomes publicus 
by the mere fact of the river flowing over it ; if any portion of 
the bed is dried so as to form an island, that portion ceases to be 
public, and, becoming private, is presumed to be a part of the ad- 
jacent land. It is something not newly acquired, but restored to 
us by. n^tpre ; iiave been temporarily deprived of it, and again 
resume our rights over it. 

7. Again, a person who uses mateiials sometimes only gives them 
a new form, sometimes makes witli them a new thipg . different 
from the materials themselves. When he does the .latter, the 
thing he makes, the nova specieH^ as the jurists termed it, becomes 
his by the fact of his making it. The thing did not exist, and he 
has made it to exist, and it belongs to him by a title not dissimilar! 
to that of occupation : it is a new thing, which he is the first to! 
get into his power. To take an instance given in paragraph 25, 
a man who makes wine out of another’s grapes has made something 
_ ne|v of a kind distinct from the grapes themselves, and the wine 
'^'belongs to him. This gpecifi^ ajaon may be, perhaps, regarded as 
a distinct mode of acquisition.*"^^"'''* ’* '^ i, • j 

^ Again, when two things belongii^ to different owners are 
united so as to become integral portion® of a common whole, but 
' one portion is subordinate and inferior to the other, we have to 
ask whether the owner of the greater~%ecame the owner of the 
less. The Roman jurists answered this by asking whether the 
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two tilings could after their union he separated from each other. 
If this was physically possible, each owner of the respective por- 
tions continued to be owner ; but if not, t he owne ^Q£^t]y^^,.,.j^^^^^ 
important or principal thing became the owne^r ‘oTtlie less irnpor- 
tSiif or accessory thing, for which he gave compensation. 




20. Praeterea q[nod per alluvio- 
nem agro tuo flxmien adjecit, jure 
gentium tibi adquiritiir. Est autem 
alluvio incrementum latens. Per 
alluvionem autem id videtur adjici, 
quod ita paulatim adjieitiir, ut intel- 
legere non possis, quantiun quoquo 
momento temporis adjiciatur. 

Gai. ii. 70: 


20. Moreover, the alluvial soil 
added by a river to your land becomes 
yours by the law of nations. Allu zu, 
yion is n -n i^^^pA^^^A ptiMeincrea so..^-^^^ 
that is added by alluvion, which is 
added so gradually that no one can 
perceive how much is added at any 
one moment of time. 

D. xli. 1. 7. 1. 




The deposit of earth gradually formed by alluvion upon the 
bank of a river is inseparable from the native soil of the bank ; 
and the owner of the latter acquires the former by right of acces- 
sion. 

An exception was made in the case aqri that is," 

lands beiong i ng to the state by ri.£yht of conquest, an4,j:ra.nted..^^^ 
sold in nlots. If these plots wSeTnIarged by alluvion, the in- 
crease did not become the property of the owner of the plot. (D. 
xli. 1.16; xliii. 12. 1. 6.) The reason seems to be that the particles 
deposited by alluvion were considered public as forming portion of 
the current of the stream, the waters of which were public, and 
when these particles were deposited by the side of a plot granted 
or sold by the state, they were not allowed to enlarge the' plot of 




which the state had already determined the proper size. 


21. Quodsi vis fluminis partem 


21. But if the violence of a river 


aliquam ex tuo prtedio detraxerit et . should bear away a portion of your 




vicini prjcdio ax)pulerit, palam est 
eani tuam permanere. Plane ** si 
longiore tempore fundo vicini liiese- 
rit arboresque, (pias secum traxerit, 
in enm fmiduni radices egerint, ex 
eo tempore videntur vicini limdo 
adquisitae esse. 

Gai. ii. 71 ; 


land, and miite it to that of your 
neighbour, it undoubtedly still con- 
tinues yours. If, however, it remains 
for a long time miited to your neigh- 
bour’s land, and the trees.^ Ad]dushr4t- 
swe pt away with it, takeroot in liis 
ground, these trees hx)mTEat3imeT^ 

D. xli. 1. 7. 2. 




When a large mass of earth is carried to th.e side of a river 

bank, it is quite possible ip detach it, and consequently the mass 

remains the property of its former owner ; but if it becppaes in- 
separable in the manner described in the textj then the property 
in it is changed. 

VidG7htuT acfiidsitm (for which is found videtur acquisita in the 
Digest (Florentine MS.) ) includes the trees themselves as well as 
the soil of the fragment. , 4., ,,V 

22. Insula, quae in mari imta est, 22. "When an isl^d is formed-in , , 

quod raro accidit, occupantis lit : t ho sea, which rarely happens, it is ri 
nullius enim esse creditur. At in the pr ^ertjv of the first occupan t ; " ' 

3 ^ /K... /-:> ,i. 
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two things could after their union be separated from each, other. 
If this was physically possible, each owner of the respective por- 
tions continued to be owner ; but if not, t he owne j^,QjL:fc]y^^ 
important or principal thing became the owner "bytiie less irnpor- 
tSiif or accessory thing, for which he gave compensation. 


20. Moreover, the alluvial soil 
added by a river to your land becomes 
yours by the law of nations. 
vion is an i^^'^pA.rfiA ptible-increa sa^-^fti^ 
that is added by alluvion, which is 
added so gradually that no one can 
IDerceive how much is added at any 
one moment of time. 


20. Praeterea q[uod per alluvio- 20. Moreover, the alluvial soil 
nem agro tuo flumen adjecit, jine 
gentium tibi adquiritiir. Est autem 
alluvio incrementum latens. Per 
alluvionem autem id videtur adjici, 
quod ita paulatim adjieitur, ut intel- 
legere non possis, quantum quoquo 
momento temporis adjiciatur. 

Gai. ii. 70 ; D. xli. 1. 7. 1. 

The deposit of earth gradually formed by alluvion upon the 
bank of a river is inseparable from the native soil of the bank ; 
and the owner of the latter acquires the former by right of acces- 
sion. 

An exception was made in the case of aqri that is," 

lands belong i ng to the state by ri.£yht of conquest, and gra nted or 
sold in nlots. If these plots vmJo’^eiHarged by alluvion, the in- 
crease did not become the property of the owner of the plot. (D. 
xli. 1.16; xliii. 12. 1. 6.) The reason seems to be that the particles 
deposited by alluvion were considered public as forming portion of 
the current of the stream, the waters of which were public, and 
when these particles were deposited by the side of a plot granted 
or sold by the state, they were not allowed to enlarge the' plot of 


itt-.-'.r ■ 


which the state had already determined the proper size. 


21. Quodsi vis fluminis partem 
aliquam ex tuo pnudio detraxerit et 
vicini prjcdio appulerit, palam est 
earn tuam permanere. Plane ** si 
longiore tempore fundo vicini hiese- 
rit arboresque, (pias secum traxerit, 
in eum fmiduni radices egerint, ex 
eo tempore videntnr vicini lundo 
adquisitae esse. 

Gai. ii. 71 ; 


21. But if the violence of a river 
should bear away a portion of your 
land, and imite it to that of your 
neighbour, it undoubtedly still con- 
tinues yours. If, however, it remains 
for a long time miited to your neigh- 
bour’s land, and the tr ees, 
swe pt away with it, talie root in liis 
ground, these trees IromTEat time b e - 






coinq^rrtjol^^X^ns^ 
D. xli. 1. 7. 2. 


When a large mass of earth is carried to the side of a river 

bank, it is qnite possible ip detach it, and consequently the mass 

remains the property of its former owner ; but if it beeppaes in- 
separable in the manner described in the text^ then the property 
in it is changed. 

Videntur acqwldtce (for which is found videtur acquisita in the 
Digest (Florentine MS.) ) includes the trees themselves as well as 
the soil of the fragment. . 

22. Insula, quae in mari nata est, 22. When an istod is formed in l ^ . , , 

quod raro accidit, ocenpantis fit : t ho sea, which rarely liannens, it is ri 
nullius enim esse creditur. At in the 'pr^ert y of the fi rst occupant ; 
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fliimine nata, qnocl frequenter aeci- 
dit, si qiiidem mediam partem flu- 
minis teneat, communis est^ eorum, 
qui ab utraque parte fluminis prope 
ripam praedia possident, pro modo 
latitudinis cujusque fundi, quae lati- 
tude prope ripam sit, Quodsi alteri 
parti proximior sit, eorum est tan- 
tum, qui ab ea parte prope ripam 
praedia possident. Quodsi aliqua 
parte divisum fliimen, deinde infira 
imitum agrum alicujus in formam 
insulae redegerit, ejusdem joermanet 
is ager, eujus et fuerat. 


Gai. ii. 72 ; 


for before occup)ation it belongs to no 
one. But wlien an island is formed in 
a river, w liich frequently happens, then 
'iTiTo^upies the middle of the river, it 
belongs respectively to those who pos-| 
sess the lands near the banks on each 
side of the river, in proportion to the I 
extent along the banks of each man’s I 
estate. But if the island is nearer tO' \ 
one side than the other, it belongs to 
those persons only who possess lands 
contiguous to the bank on that side. 
But if a river divides itself at a cer- 
tain point, and lower down miites 
again, thus giving to any one’s land the 
form of an island, the land still con- 
tinues to belong to the person to whom 
it belonged before. 

D. xli. 1. 7. 3, 4. 

'An island formed by a stream cutting off a portion of land 
could not be supposed to belong to any one but its former owner. 
But if the island was formed by the bed ofAhe river becoming dry 
in any part, it might be doubtful to whom ni belonged’^ Th e bed 
of the river, as long as the river flowed over it, was public. lUe 
alveus quern sihi jlumen fecit^ et si privatus antea fuit^ incipit ta/inen 
esse puhlmis (D. xliii. 12. 1. 7) ; or rather the use of it was public, 
while th e soil itself was the property of tlie^private individuals to 
whom the sdil of the banks belonged, and thSFeSre when the bed • 
was dried, when it had ceased to be subject to public use, the 
private owners resumed their respective rights of ownership over it. 
Qinim exsiocaius esset alveus^ ]>roximoTum fit ^ quia jam popuhis eo no7h 
utitur. (D. xli. 1. SO. 1.) If the bed was not wholly but partially 
dried, the island formed would belong to the owner of the nearest 
bank, if it lay entirely on one side of the stream ; or if it lay partly 
on one side anTpaiSTy on the other, it would belong to the owners 
of both banks in such proportion as a line drawn along the middle 
of the stream would divide it. ■ 

foimkiAj 




23. Quodsi naturaii alveo in uni- 
versmii derelicto alia parte fluere 
coeperit, prior quidem alveus eorum 
est, qui prope ripam ejus praedia 
possident, pro modo scilicet latitu- 
dinis cujusque agri, quae latitude 
prope ripam sit ; novus autem alveus 
ejus juris esse incipit, eujus et ipsum 
flumen, id est publici. Quodsi pdfet 
aliquod tempus ad priorem alveum 
reversum fuerit flumen, rursus no- 
viis alveus eorum esse incipit, qui 
prope ripam ejus praedia possident. 


23. If a river, entirely 
its natural channel, begins to flow in 
another direction, the old bed of the 
river belongs to those who possess the 
lands atljoining its banks, in propor- 
tion to the extent along the banks of 
their respective estates. The new bed 
follows the condition of the riverTTEat 
is, it becomes pigblic. And, if after 
some time the river^eturns to its for- 
mer channel, the new bed again be- 
comes the property of those who pos- 
sess the lands along its banks. 


B. xH. 1. 7. 5. 


It might happen that iiie soil over which the river flowed was 
knowB to have belonged to a different person, and not to the 
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fliimine nata, quod frequenter aeci- for before occupation it belongs to no 
dit, si quidem mediam partem flu- one. But wlien an island is Imm ed in 
minis teneat, communis est eorum, a river, w liich frequently happens, then 
qui ab utraque parte fluminis prope ' if ir^cupies the middle of the river, it 
ripam praedia possident, pro modo belongs respectively to those who pos-1 
latitudinis cujusque fundi, quae lati- sess the lands near the banks on each 
tudo prope ripam sit, Quodsi alteri side of the river, in proportion to the! 
parti proximior sit, eomm est tan- extent along the banks of each man’s | 
turn, qui ab ea parte prope ripam estate. But if the island is nearer tO' \ 
praedia possident. Quodsi aliqua one side than the other, it belongs to 
parte divisum fliimen, deinde infra those persons only who possess lands 
imitum agrum alicujus in formam contiguous to the bank on that side, 
insulae redegerit, ejusdem permanet But if a river divides itself at a cer- 
is ager, eujus et fuerat. tain point, and lower down miites. 

again, thus giving to any one’s land the 
form of an island, the land still con- 
tinues to belong to the person to whom 
it belonged before. 

' • ^ : - ' " • Gai. ii. 72 ; D. xli. 1. 7. 3, 4. 

‘An island formed by a stream cutting off a portion of land 
could not be supposed to belong to any one but its former owner. . 
But if the island was formed by the bed ofAlie river becoming dry 
in any part, it might be doubtful to whom ni belonged’^ Th e bed 
of the river, as long as the river flowed over it, was public, ille 
alveus quern sibi jiumen fecit^ et si privatus antea fuit^ incipit tamen 
essepublmis (D. xliii. 12. 1. 7) ; or rather the use of it was public, 
while th e soil itself was the property of tlie^private individuals to 
whom the"sdil of the banks belonged, and thSFeSre when the bed • 
was dried, when it had ceased to be subject to public use, the 
private owners resumed their respective rights of ownership over it. 
QjUum exsiocatus esset alveus^ proximorum fit ^ cjuia jam popuhis eo non 
ntitur. (D. xli. 1. 80. 1.) If the bed was not wholly but partially 
dried, the island formed would belong to the owner of the nearest 
hank, if it lay entirely on one side of the stream ; or if it lay partly 
on one side anSTparfry on the other, it would belong to the owners 
I of both banks in such proportion as a line drawn along the middle 
I of the stream would divide it. ■ > ' * » 

23. Quodsi naturali alveo in uni- 23. If a river, entirely foimking 
versmu derelicto alia parte flnere its natural channel, begins to flow in 
coeperit, prior quidem alveus eorum another direction, the old bed of the 
est, qiii prope ripam ejus praedia river belongs to those who possess the 
possident, pro modo scilicet latitu- lands atljoining its banks, in propor- 
dinis cujusque agri, quae latitude tion to the extent along the banks of 
prope ripam sit ; noyus autem alveus their respective estates. The new b ed I 
ejus juris esse incipit, eujus et ipsum follows the condition of the riveryffiM 1 
flumen, id est publici.^ Quodsi pdfet is, it becomes public. And, if after * 
aliquod tempus ad priorem alveum some time the river^eturns to its for- 
reversum fuerit flumen, rursus no- mer channel, the new bed again be- 
viis alveus eorum esse incipit, qui comes the property of those who pos- 
prope ripam ejus praedia possident. sess the lands along its banks. 

B. xli. 1. 7. 5. 

It might happen that the soil over which the river flowed was 
knowB to have belonged to a different person, and not to the 
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owners of tlie adjacent banks. If the river changed its channel 
and left the soil dry, to whom was the recovered land to belong ? 
Could its original owner claim it, or was the presumption of law 
so fixed in favour of the owners of the adjacent banks that nothing 
was admitted to rebut it ? Gains says that strict law was against 
the original owner, but adds, vix est ut id obtineat (D. xli. 1, 7. 5) ; 
while Pomponius decides expressly for the original owner. (D. xli. 
1. 30. 5.) 0 


24. Alia sane causa est, si cujus 
totus ager inmidatus faerit. Neque 
enim inundatio speciem fundi com- 
mutat et ob id, si recesserit aqua, 
palam est, euin fundimi ejusmanere, 
cujus et fait. 


24. The ease is quite different if 
any one’s land is completely inun- 
dated; for the inundation does not 
alter the nature of the land, and 
therefore, if the water recedes, the 
land remains indisputably the property 
of the same owner. 


D. xli. 1. 7. 6. 



An inundation is here contrasted with a change in the course 
of a river. A field overflowed with water is still a field, and as 
much belongs to its owner as if it was dry. ® 


25. Cum ex aliena materia spe- 
cies aliqua facta sit ab aliquo, quaeri 
solet, quis eorum naturali ratione 
dominus sit, utrrnn is, qui fecerit, 
an ille potius, qui materiae dominus 
faerit : ut ecce si quis ex alienis 
uvis aut olivis aut spicis vinum aut 
oleum aut frumentum fecerit, aut 
ex alieno auro vel argento vel sere 
vas aliquod fecerit, vel ex alieno 
vino et melle mulsum miscuerit, vel 
ex alienis medicamentis emplastrum 
aut collyrium composuerit, vel ex 
aliena lana vestimentum fecerit, vel 
ex alienis tabulis navem vel arma- 
rium vel subsellium fabricaverit. 
Et post multas Sabinianorum et 
Proculianorum ambiguitates placuit 
media sententia existimantium, si ea 
species ad materiam reduci possit, 
eum videri dominum esse, qui ma- 
teriae dominus fuerat ; si non possit 
reduci, eum potius intellegi do- 
minum, qui fecerit : ut ecce vas 
confiatum potest ad rudem massam 
seris vel argenti vel auri reduci, 
vinum autem aut oleum aut frumen- 
tum ad uvas et olivas et spicas re- 
vert! non potest, ac ne mulsum qui- 
dem ad vinum et mel resolvi potest. 
Quodsi partim ex sua materia, par- 
tim ex aliena speciem aliquam fece- 
rit quisque, veluti ex suo vino et 
alieno melle mulsum aut ex suis et 
alienis medicamentis emplastrum 
aut collyrium aut ex sua st aliena 
lana vestimentum fecerit, dubitan- 


25. When one man has given a 
new form to materials belonging to 
anothe r, it is cffEen^keff'^mc^ < 
cmxlmg to natural reason, ought to be 
considered the proprietor, whether he 
who gave the form, or he rather who 
owned the materials. For instance, 
sux:)X:)ose a person has made wine, or oil, 
or wheat, ffom the grapes, olives, or 
ears of corn belonging to another ; or 
has cast a vessel out of gold, silver, or 
brass, belonging to another ; has made 
mead with another man’s wine and:'- 
honey; has composed a plaster, or 
eye-salve, with another man’s medica- 
ments; has made a garment with 
another’s wool ; or a ship, a chest, or 
a bench, with another man’s timber. 

After long controversy between the 
Sabinians and Proculians, a middle 
opinion has been adopted, based on 
the following distinction. 1[f ^ 

made can be reduced to its 
materi als, t hen tlie ^owner 

ho ]^ be so he who made 

it IS the owner oliL F ot '’' exampe,"^ 
v^sel whencast, can easily be reduced 
to its rude materials of brass, silver, 
or gold ; but wine, oil, or wheat cannot 
be reconverted into grapes, olives, or 
ears of corn ; nor can mead be re- 
solved into wine and honey. BuLif a^ 

■m a p U 1 ? ^ ^ 

11 1 15^ YYia.t 01 ^ 1 ? Alls, and p artly ****■*«# 
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owners of tlie adjacent banks. If tlie river clianged its channel 
and left the soil dry, to whom was the recovered land to belong ? 
Could its original owner claim it, or was the presumption of law 
so fixed in favour of the owners of the adjacent banks that nothing 
was admitted to rebut it ? Gains says that strict law was against 
the original owner, but adds, vix est ut id obtineat (D. xli. 1, 7. 5) ; 
while Pomponius decides expressly for the original owner. (D. xli. 
1 . 80 . 5 .) 


24. Alia sane causa est, si cnjus 
totus ager inmidatus faerit. Neque 
enim inundatio speciem fundi com- 
mutat et ob id, si recesserit aqua, 
palam est, euin fundimi ejusmanere, 
cujus et fait. 


24. The ease is quite different if 
any one’s land is completely inun- 
dated; for the inundation does not 
alter the nature of the land, and 
therefore, if the water recedes, the 
land remains indisputably the property 
of the same owner. 


D. xli. 1. 7. 6. 



An inundation is here contrasted with a change in the course 
of a river. A field overflowed with water is still a field, and as 
much belongs to its owner as if it was dry. ru » 


25. Cum ex aliena materia spe- 
cies aliqua facta sit ab aliquo, quaeri 
solet, quis eorum naturali ratioiie 
dominus sit, utrum is, qui fecerit, 
an ille potius, qui materiae dominus 
faerit : ut ecce si quis ex alienis 
uvis aut olivis aut spicis vinum aut 
oleum aut frumentum fecerit, aut 
ex alieno auro vel argento vel asre 
vas aliquod fecerit, vel ex alieno 
vino et melle mulsum miscuerit, vel 
ex alienis medicamentis emplastrum 
aut collyrium coinposuerit, vel ex 
aliena lana vestimentum fecerit, vel 
ex alienis tabulis navem vel arma- 
rium vel subsellium fabricaverit. 
Et post multas Sabinianorum et 
Proculianorum ambiguitates placuit 
media sententia existimantium, si ea 
species ad materiam reduci possit, 
eum videri dominum esse, qui ma- 
teriae dominus fuerat ; si non possit 
reduci, eum potius intellegi do- 
minum, qui fecerit : ut ecce vas 
confiatum potest ad rudem massam 
seris vel argenti vel auri reduci, 
vinum autem aut oleum aut frumen- 
tum ad uvas et olivas et spicas re- 
vert! non potest, ac ne mulsum qui- 
dem ad vinum et mel resolvi potest. 
Quodsi partim ex sua materia, par- 
tim ex aliena speciem aliquam fece- 
rit quisque, veluti ex suo vino et 
alieno melle mulsum aut ex suis et 
ahenis medicamentis emplastrum 
aut collyrium aut ex sua st aliena 
lana vestimentum fecerit, dubitan- 


25. When one man has given a } 
new form to materials belonging to 
another, it is c^EeuTaSEeJ wmcB^ac- '< 
corclmg to natural reason, ought to be 
considered the proprietor, whether he 
who gave the form, or he rather who 
owned the materials. For instance, 
sux:)}.'>ose a person has made wine, or oil, 
or wheat, fiom the grapes, olives, or 
ears of corn belonging to another ; or 
has cast a vessel out of gold, silver, or 
brass, belonging to another ; has made 
mead with anoftier man’s wine and:’- 
honey; has composed a plaster, or 
eye-salve, with another man’s medica- 
ments; has made a garment with 
another’s wool ; or a ship, a chest, or 
a bench, with another man’s timber. 

Alter long controversy between the 
Sabinians and Proculians, a middle 
opinion has been adopted, based on 
the following distinction. 1[f ^ 

made can he reduced to its 
matieri als, t hen the owner oTlEe^a- 
terialsTs a lso consilered the ownernf 

thi x ig ^.4i-a,B<;g 

ho | be so he who made 

it IS the pwner ..ol iL FoFeSmpeTa 
■vWsel whencast, can easily be reduced 
to its rude materials of brass, silver, 
or gold ; but wine, oil, or wheat cannot 
be reconverted into grapes, olives, or 
ears of corn ; nor can mead be re- 
solved into wine and honey. BuLif a^ 
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dim non est, hoc casu enm esse do- 
minmn, qni fecerit : cum non solum 
operam suam dedit, sed et partem 
ejusdem materise prsestavit. 


man’s hon ey, or a plaster or eve-salye / 
par tly with liis own, and pa rtly, with 
another man’s medica menta.„Qr-augaji=. 
ment with his own and also with 

sucH 


own 

' -nnother man's " "w^ then 

ca ges7~Be~^m"~i^^ tIhn^>.JL.nh- 

d gibtecLLy the propylelior since he not 
only gave his labour, but furnished! 
also a part of the materials. ? 


Oai. ii. 79 ; D. xli. 1.7.7; D. vi. 1. 5. 1 ; D. xli. 1. 27. 1. 




I 


When materials belonging to different persons were mixed 
together, or one person in good faith bestowed liis labour on the 
materials of another, although one person only might be the owner 
of the product, yet he did not become so at the expense of others. 
He was obliged to pay those whose materials or labour had been 
employed the value of their respective materials or labour, and was 
liable to a condidio or personal action for the enforcement of the 
payment. himself could claim the product itself by vmdicatio^ 
or jeal action, given only to the owner of a 'thing. (See Introd. 
sec. 106.) The jurists very commonly speak of a person being able 
to vindicate a thing as a mode of saying that he is the owner, the 
test of ownership being whether the supposed owner could or could 
not claim the thing by vindication If ^ could bring a vindication 
\ he could also bring a pxeliminaiy action called the ad exlii- 
Ybenditmn the object of which was to have the thing claimed pro- 
Jduced to the tribunal, or to get damages if it was not produced. 

Supposing a person formed a thing with materials belonging 
to another, which was the one that could claim it by a real action, 
the maker of the thing or the owner of the materials ? The Pro- 
culims said, the thing is a new thing; and its maker is t he owner. : 
the Sa binian s said, the materials remain, alth^gh their form is 
changed, and their proprietor is the owner of the thing made. 
The distinction sanctioned 'by Justinian decided the , miestion ac- 
cording to the, fact of there being or not being a j^all^^new thiiig 
then the reasoning of the Procuhansheld 






made. If there was, 
good, and the maker becomes the owner by a species of occupa- 
tion, quia quod factum estj ante nullius fuerat (D. xli. 1. 7. 7.) If 
the thing made was only the old materials in a new form, then it 
belonged to the owner of the materials in accordance with the 
opinions of the Sabinians. The opinion of each school, therefoi'e, 
was admitted where the in accordance with it. 

In the latter part of the section Justinian says that if the 
materials were partly the property gf the maker, the thing made 
certainly belonged to him. This must be understood strictly with 
reference to the case spoken of in the text, that, namely, of 
materials, none being merely accessory, i.e. subordinate, to the 
others, being inseparably mixed together. If some of the materials 
were only accessory, and the thing made was not a new thing, it 
would not necessarily belong to the maker, but would only belong 
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dim non est, hoc casu enm esse do- mead with his o wn mne- 
mininn, qni fecerit : cum non solim man’s hon ey, or a plaster or eve-salye / 
operam suam dedit, sed et partem par tly with liis own, and pa rtly^ with 
ejusdem materise prsestavit. another man’s medica meiit^.-.Q r - a ug a ji=. 

ment with his own and also with 
■^another man's wooT, tlieh in"”sucTi 
> ca s^es7~he wlTh"~m 

d gn!btecCIy ihe propTO^ since he not 
' only gave his laDour, but furnished| 

^ also a part of the materials. ! 

Oai. ii. 79 ; D. xli. 1. 7. 7 ; D. vi. 1. 5. 1 ; D. xli. 1. 27. 1. 


When materials belonging to different persons were mixed 
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of the product, yet he did not become so at the expense of others, 
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\hendumn the object of which was to have the thing claimed pro- 
Jduced to the tribunal, or to get damages if it was not produced. 
Supposing a person formed a thing with materials belonging 
j to another, which was the one that could claim it by a real action, 
the maker of the thing or the owner of the materials ? The Pro- 
culi^s said, the thing is a new thing; and its maker is the owner : 
the Sa binian s said, the materials remain, although their form is 
changed, and their proprietor is the owner of the thing made. 
The distinction sanctioned 'by Justinian decided the , mestion ac- 
cording to the, fact of there being or not being a j^alij/)new thiiig 
made. If there was, then the reasoning of the Procuhansheld 
good, and the maker becomes the owner by a species of occupa- 
tion, quia quod factum estj ante nullms fuerat (D. xli. 1. 7. 7.) If 
the thing made was only the old materials in a new form, then it 
belonged to the owner of the materials in accordance with the 
opinions of the Sabinians. The opinion of each school, therefoi^e, 
was admitted where the^ facts., w in accordance with it. 

In the latter part of the section Justinian says that if the 
materials were partly the property gf the maker, the thing made 
certainly belonged to him. This must be understood strictly with 
to the case spoken of in the text, that, namely, of 
' f ^ ^ materials, none being merely accessory, i.e. subordinate, to the 
others, being inseparably mixed together. If some of the materials 
were only accessory, and the thing made was not a new thing, it 
' would not necessarily belong to the maker, but would only belong 
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to him if he was the owner of the principa l ; and if the 

different materials were separable fronTeacE other, they would still 
belong to their respective owners. 


26. Si tamen alienam purpiiram 
qnis intexuit sno vestimento, licet 
pretiosior est purpura, accessionis 
vice cedit vestimento : et qui domi- 
nus fuit purpuras, adversus eum, qui 
subripuit, habet furti actionem et 
condictionem, sive ipse est, qui ve- 
stimentum fecit, sive alius. Nam 
extinctae res licet vindicari non pos- 
sint, condici tamen a furibus et a 
quibusdam aliis possessoribus pos- 
sunt. 


rf'' 

26, If, however, any one has woven 
purple Belonging jp another into liis 
o wn vestment, t Ee plypie^ althougn “ 
tEe more vamaBleT" attf^pheBI 
vestment as an accession., an d its for - 
mer ovmer has an action of theft and.a 
c on^jxQnTa^ w ho steals 

it irom SmTEvEe t ^^ it was he wh o -• 
madelhe vestment or some one else . 
Ebr although" ^things which have 
perished cannot be reclaimed by vindi- 
cation, yet they give ground for a con- 
diction against the thief, and against 
some other possessors. 


D, X. 4. 7. 2 ; Gai. ii. 79. 


This is an instance of what is termed by commentators arf- 
junctio, Ulpian says, in the Digest (x, 4. 7. 2), that a person 
whose purple was woven in could biung an action ad exhihendum 
against the owner of the vestment. This, which is as much as to 
say that the owner of the purple is still its owner, seems at variance 
with what Justinian says here of the purple acceding to the vest- I 
ment, and of the person, qui domimis fuit purpura^, having only 
a personal action. Their respective decisions would, however, be 
right, according as the purple was not or was an inseparable part 
of the vestment. Supposing the purple was so woven in that it 
could be again separated, then its owner, remaining its owner, 
could bring an action ad exhihe ndum. If it was made an inse- 
parable part of the vestment, if it was an ^xUnota res^ i.e. could 
no more have a separate, distinct existence, then, being by its 
nature accessory to the vestment, it would become the property 
of the owner of the vestment, and its former owner would only 
have a personal action to recover its value. (D. vi. 1. 23. 5.) 

Quibusdam possessoribus. The word qidbusdam is used to 
exclude bona fide possessors of the res extiucta^ who had not done 
anything to cause it to perish. Against an actual thief an actio j 
furti and a condictio might be brought, against others only a | 
condictio, (Theophil. Paraplir,) '' ' 


27, Si duorum material ex volun- 
tate dominorum confus® sint, totum 
id corpus, quod ex coniusione fit, 
utriusque commune est, vehxti si <|ui 
vina sua confiiderint aiffc massas 
argenti vel auri conflaverint. Sed 
si divers® materi® sint et ob id 
propria species facta sit, forte ex 
vino et melle mulsum aut ex auro 
et argento electrum, idem juris est : 
nam et eo casu communem esse 


27. If materials belonging to two 
persons are mixed together by their 
mutual consent, whatever is thence 
produced is common to both, as if, for 
instance, they have intermixed their 
wines, or melted together their lunix)s 
of gold or silver. And although the 
materials are different which are em- 
ployed in the admixture, and thus a 
new substance is formed, as when 
mead is made with wine and honey, 
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to him if he was the owner of the principa l ma^mak • and if the 
different materials were separable froin^^nh other, they would still 
belong to their respective owners. 
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some other possessors. 



D. X. 4. 7. 2; Gai. ii. 79. 


This is an instance of what is termed by commentators ad- 
j'lmctio, Ulpian says, in the Digest (x. 4. 7. 2), that a person 
whose purple was woven in could bring an action ad exhihendum 
against the owner of the vestment. This, which is as much as to 
say that the owner of the purple is still its owner, seems at variance 
with what Justinian says here of the purple acceding to the vest- 
ment, and of the person, qui dominm fait purpurw, having only 
a personal action. Their respective decisions would, however, be 
right, according as the purple was not or was an inseparable part 
of the vestment. Supposing the purple was so woven in that it 
could be again separated, then its owner, remaining its owner, 
could bring an action ad exhibe ndum. If it was made an inse- 
parable part of the vestment, if it was an QxUnota res^ i.e. could 
no more have a separate, distinct existence, then, being by its 
nature accessory to the vestment, it would become the property 
of the owner of the vestment, and its former owner would only 
have a personal action to recover its value. (D. vi. 1. 23. 5.) 

Quibusdam possessoribus. The word quibusdam is used to 
exclude bona fide possessors of the res extiucta^ who had not done 
anything to cause it to perish. Against an actual thief an actio 
furti and a coudictio might be brought, against others only a 
condictio. (Theophil. Paraphr.) r ^ 

r i 

27. Si duorum material ex volun- 27. If materials belonging to two j 

tate dominorum confus® sint, totum persons are mixed together by their f 5 
id corpus, quod ex coniusione fit, mutual consent, whatever is thence r. 
utriusque commune est, vehxti si <|ui produced is common to both, as if, for 
vina sua confiiderint aiffc massas instance, they have intermixed their ^ 
argenti vel auri conflaverint. Sed wines, or melted together their lumx)s 
si divers® materi® sint et oh id of gold or silver. And although the 
propria species facta sit, forte ex materials are different which are em- 
vino et melle mulsum aut ex auro ployed in the admixture, and thus a 
et argento electrum, idem juris est : new substance is formed, as when 
nam et eo casu communem esse mead is made with wine and honey, 
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speciem non diibitatur. Quocisi for- 
tnitn et non voluntate dominorum 
confusse fnerint vel diversae materiae 
vel qnae ejiisdem generis snnt, idem 
juris esse placuit. 


TIT. I. , 

or electrum by fusing together gold 
and silver, the rule is the same; for 
in this case the new substance is un- 
doubtedly common. And if it is by 
chance, and not by the intention of 
the proprietors, that materials, whether 
similar or different, are mixed together, 
the rule is still the same. 


D. xli. 1. 7. 8, 9. 


The mixing of liquids is termed by commentators confiisio. 
When the product became common property, then any of the 
joint proprietors could procure their own share to be given up to 
them by bringing an action called cpmmuni dividundo, (Bk. iv. 
Tit. 17. 5.) / (• " 


, Quodsi fcumentum Titii tuo 

frmnehto mixtum fuerit, si quidem 
' ex voluntate vestra, commune erit, 
quia singula corpora, id est singula 
grana, quse cujusque propria fuerunt, 
ex consensu vestro communicata 
simt. Quodsi casu id mixtum fuerit 
vel Titius id miscuerit sine volun- 
tate tua, non videtur commune esse, 
quia singula corpora in sua substan- 
tia durant nec magis istis casibus 
commune fit firumentum, quam grex 
communis esse intellegitur, si pecora 
Titii tuis pecoribus mixta fuerint; 
sed si ab alterutro vestrum id totum 
fnimentum retineatiu*, in rem qui- 
dem actio pro modo fcumenti cujus- 
que competit, . arbitrio autem judicis 
continetur, ut is sestimet, quale cu- 
jusque frmnentum fuerit. 


28. If the wheat of Titius is mixed 
with yours, and this takes place by 
your mutual consenk the mixed heap 
belong^ to yoiTTn common; because 
each body, that is, each" grain, which 
before was tlfe iiroperty of one or 
other of you, has by yom: mutual 
consent been made your common pro- 
perty; but if the intermixture was- 
a^idental, or made by Titius without 
the mixed wheat does 
liof'^tlieh* belong to you both i n_com - 
g| pnT because the grains still remaih 
distinct, • and retain their proper sub- 
stance. The wheat in such a case no 
more^, becomes common to you bdffi, 
fHan a herd would be, if the cattle of 
Titius were mixed with yours ; but, if 
either one of you keeps the whole 
quantity of mixed wheat, the other has 
a real action for the amounF'oF wheat 
belonging to him, bnt it is in the X)ro- 
vincQ of the judge to estimate the 
qimlity of the wheat which belonged 
to each. 



• 


D. vi. 1. 4. 5. 


This mixing together of things not liquid is termed by com- 
mentators cgmmwtio. If the things mixed, still remaining the 
property of their former owners, were easy to separate again, as, 
for instance, cattle united in one herd, when one owner brought 
his claim by vindication his property was restored to him without 
difficulty ; but if there was difficulty in separating the materials 
from each other, as in dividing the grains of wheat in a heap, the 
obvious mode would be to distribute the whole heap in shares 
proportionate to the quantity of wheat belonging to the respective 
owners. But it might happen that the wheat mixed together was 
not aU of the same quality, and therefore the owner of the better 
kind of wheat would lose by having a share determined in amount 
only by the quantity of his wheat ; and the jndge therefore was 
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speciem non diibitatur. Quocisi for- or electrum by fusing together gold 
tuitu et non voluntate dominorum and silver, the rule is the same; for 
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vel qu® ejusdem generis sunt, idem doubtedly common. And if it is by 
juris esse placuit. chance, and not by the intention of 

the proprietors, that materials, whether 
similar or different, are mixed together, 
the rule is still the same. 

D. xli. 1. 7. 8, 9. 


The mixing of liquids is termed by commentators confiisio. 
When the product became common property, then any of the 
joint proprietors could procure their own share to be given up to 
them by bringing an action called cpmmuni diviclu7ido. (Bk. iv. 
Tit. 17. 5.) c' " ’■ 


Quodsi fcumentum Titii tuo 
frumento mixtmn fuerit, si quidem 
' ex voluntate vestra, commune erit, 
quia singula corpora, id est singula 
grana, quse cujusque propria fuerunt, 
ex consensu vestro commimicata 
simt. Quodsi casu id mixtmn fuerit 
vel Titius id miscuerit sine volun- 
tate tua, non videtur commune esse, 
quia singula corpora in sua substan- 
tia dm'ant nec magis istis casibus 
commune fit frumentum, quam grex 
communis esse intellegitur, si pecora 
Titii tuis pecoribus mixta fuerint; 
sed si ab alterutro vestrum id totum 
fnimentum retineatiu*, in rem qui- 
dem actio pro modo fcumenti cujus- 
que competit, . arbitrio autem judicis 
continetur, ut is sestimet, quale cu- 
jusque frmnentum fuerit. 


28. If the wheat of Titius is mixed 
with yours, and this takes place by 
your mutual consenk the mixed heap 
belong^Tb yoiTTn common; because 
each body, that is, each’ grain, which 
before was tlfe property of one or 
other of you, has by yom: mutual 
consent been made your common pro- 
perty; but if the intermixture was- 
^idental, or made by Titius wit]^.ut 
the mixed wheat does 
liof^tlieh' "belong to you both i n_com - 
because the grains still remaih 
distinct, * and retain their proper sub- 
stance. The wheat in such a case no 
more^, becomes common to you bo"0i, 
fHSi a herd would be, if the cattle of 
Titius were mixed with yours ; but, if 
either one of you keeps the whole 
quantity of mixed wheat, the other has 
a real action for the amounF'bf wheat 
belonging to him, but it is in the X)ro- 
vince of the judge to estimate the 
qiiality of the wheat which belonged 
to each. 




D. vi. 1, 4. 5. 


This mixing together of things not liquid is termed by com- 
mentators commmiio. If the things mixed, still remaining the 
property of their former owners, were easy to separate again, as, 
for instance, cattle united in one herd, when one owner brought 
his claim by vindication his property was restored to him without 
difficulty ; but if there was difficulty in separating the materials 
from each other, as in dividing the grains of wheat in a heap, the 
obvious mode would be to ffistribute the whole heap in shares 
proportionate to the quantity of wheat belonging to the respective 
owners. But it might happen that the- wheat mixed together was 
not all of the same quality, and therefore the owner of the better 
kind of wheat would lose by having a share determined in amount 
only by the quantity of his wheat ; and the jndge therefore was 
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permitted to exercise Ms judgment (arhitrio contmetur — see Introd. 
sec. 106) liow great an addition ought to be made to liis share to 
compensate for the .superior quality of the wheat originally belong- 
ing to him. 


29. Cum in suo solo aliquis 
aliena materia sedificaverit, ipse 
dominus inteUegitur sedificii, quia 
omne, quod inasdificatur, solo cedit. 
‘Nee tamen ideo is, qui materiae 
dominus fuerat, desinit ejus dominus 
esse : sed tantisper neque vindicare 
earn potest neque ad exhibendum 
de ea re agere propter legem duo- 
decim tabidarum, qua cavetiu, ne 
quis tignum alienum sedibus suis 
injunctum eximere cogatur, sed 
duplum pro eo praestet per actionem, 
quae vocatur de tigno juncto (appel- 
latione autem tigni omnis materia 
significatur, ex qua aedificia fiunt) ; 
quod ideo pro visum est, ne.iedificia 
rescindi necesse sit. 'Sed si aliqua 
ex causa dirutmn sit sedificium, 
poterit materiic dominus, si non 
fuerit duphunjam consecutus, time 
earn vindicare et ad exliibendum 
agere. 


29. If a man builds upon his own 
g round with the materials of aiioffier, 
he is^^onsidered t£e proprietor of the 
building, because everything biii liL,QiL. 
the soil accedes to it. The owner of 
the materials does not, however,"cease 
to he owner, but while the building 
stands he cannot bring a real actlbn for | 

exlaibited, on account of the law of the 
Twelve Tables, which provides that no 
one is to be compelled to take out the 
tignum of another which has been 
made part of his own building, but 
that he may be made by the action de 
pay double the value; 
"anct under the f all materials 
|pr building are compreheiided. The 
object of this provision was to prevent 
the necessity of buildings being pulled 
down. But if the building is destroyed 
from any cause, then the owner of the 
materials, if he has not already ob- 
tained the double value, may bring a 
real action for the materials, and may 
demand to have tliem exhibited. 


D. xli. 1. 7. 10. 


Materials, although forming part of a building belonging to the 
owner of the ground, were not considered themselves as necessarily 
belonging to the owner of the building. They were still the 
property of the person to whom they had belonged before being 
employed in the building. They were separable from the soil, and 
if a special law had not prevented it, could have been claimed by 
their owner, and their production enforced by an action ad exhihm- 
dum. The Twelve Tables forbad, however, the needless destruction! 
of building^ ne rescindi necesse sit. They suspended the | 

right of claiming the materials, or bringing an action^aeZ exhihmdnm^ ^ 
until the building was destroyed. When it was j 

way (aliqua ex causa), the materials might be reclaimed, or an 
action ad exliihendum brought. Meanwhile, by an action termed 
dejigno juncto, or, as it is sometimes written, mjuncto, their owner 
might, if he preferred, recover double their value, forfeiting, ho'v^ 
ever, thereby all right of eventually reclaiming them. 

Such was the law when the builder employed the materials of 
another quite i nnocently . If his conduct was tainted with meda 
jides, as it wouTTBe "il^ he knew that the materials did not belong 
t6 him, the law of the Twelve Tables still prevented the materials 
being at once reclaimed by the compulsory destruction of the 
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permitted to exercise Hs judgment (arbitrio cooitmetur — see Introd. 
sec. 106) liow great an addition ought to be made to liis share to 
compensate for the .superior quality of the wheat originally belong- 
ing to him. ^ 
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‘Nee tamen ideo is, qui materiae 
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quae vocatur de tigno juncto (appel- 
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ex causa dirutmn sit a3dificium, 
poterit materiic dominus, si non 
iuerit duphunjam consecutus, time 
earn vindicare et ad exliibendum 
agere. 


29. If a man builds upon his own 
ground with the materials of aiioSier, 
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building, because everything bui liL.QiL 
the soil accedes to it. T he owner of 
the materials does not, however, "cease 
to 136 owner, but while the building 
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exhibited, on account of the law of the 
Twelve Tables, which provides that no 
one is to be compelled to take out the 
tignum of another which has been 
made part of his own building, but 
that he may be made by the action de 
P^y double the value ; 
"anct under the term all materials 

|pr building are compreheiided. The 
object of this provision was to prevent 
the necessity of buildings being pulled 
down. But if the building is destroyed 
from any cause, then the owner of the 
materials, if he has not already ob- 
tained the double value, may bring a 
real action for the materials, and may 
demand to have tliem exhibited. 


D. xli. 1. 7. 10. 


MaterialSj although forming part of a building belonging to the 
owner of the ground, were not considered themselves as necessarily 
belonging to the owner of the building. They were still the 
property of the person to whom they had belonged before being 
employed in the building. They were separable from the soil, and 
if a special law had not prevented it, could have been claimed by 
their owner, and their production enforced by an action ad exhiben- 
dum. The Twelve Tables forbad, however, the needless destruction] 
of building^ ne rescindi necesse sit. They suspended the f 

right of claiming the materials, or bringing an action ad exhibendiim^ ’ 
until the building was destroyed. When it was 
way (aliqua ex causa), the materials might be reclaimed, or aii: 
action ad exliibendum brought. Meanwhile, by an action termed 
tigno juncto, or, as it is sometimes written, mjuncto, their owner 
might, if he preferred, recover double their value, forfeiting, ho'v^ 
ever, thereby all right of eventually reclaiming them. 

Such was the law when the builder employed the materials of 
another quite inriocently. If his conduct was tainted with mala 
Jides, as it wouTTbe "il^ he knew that the materials did not belong 
t6 him, the law of the Twelve Tables still prevented the materials 
being at once reclaimed by the compulsory destruction of the 
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building ; but in addition to tbe action cle i/igno jiincio an action ad 
exhihendiim was permitted to be brought as a means of punishing 
the builder. (D. vi. 1. 23. 6.) The effect of this action in such a 
fcase was that the defendant, not producing the thing demanded, 

I was condemned in such a sum as the judge thought right as a 
Ipunishment for his having put it out of his power to produce it— 
quasi dolo fecerit quominus q^ossideat. (D. xlvii. 3. 1. 2.) Further, 
if the building was pulled or fell down, the owner of the materials 
might reclaim them. (D. xlvii. 3. 2). ^ 

30. Ex diverse si c[uis in alieno 30. In the converse case, if any one 
solo siia materia dommn aedifieaverit, builds with his own materials on the 
niins fit domus, enjus et solum est. ground of aiiotFE^ the^Fuilding be- 




Sed hoc casu materiae dominus pro- 
prietatem ejus amittit, quia volun- 
tate ejus alien at a intellegitur, utique 
si non ignorabat, in alieno solo se 
gedificare : et ideo, licet diruta sit 
domus, vindicare materiam non 
poterit. Certe illud constat, si in 
possessione constituto aedificatore, 
soli dominus petat domum suam 
esse nec solvat pretium materice et 
mercedes fabrorum, posse eum per 
exceptionem doli mali rexDelh, utique 
si bonae fidei possessor fait, qui 
06 dific asset ; nam scienti, alienum 
esse solum, potest culpa objici, quod 
temere gedificaverit in eo solo, quod 
intellegeret alienum esse. 


E 


I 








cdmes”Ihe”property of him to whom 
the ground belongs. But in this case 
the owner of the materials loses his 

property, because l^^ js presumed to ^ 

laa ve voluntarily qDartQii with them, 
that is, if lie knew he was building 
upon another’s land; and, therefore, 
if the building should be destroyed, 
he cannot, evei^ then, (bring a real 
action for the materials.X Of course, if 
the person who builds is in poss ess ion 
of the soil, and^lEe owner of tKe^^soil 
claims Ihe building, but refuses to pay 
the inice of the materials and the wages 
of the workmen, the owner may be 
repelled by an exception of dohis mculus, 
provided the builder was in possession 
hona fide. For if he knew that he was 
not mFowner of the soil, he is barred 
by his own negligence, becairse he 
recklessly built on ground which he 


knew to be the property of another. 
Gai. ii. 73, 76 ; D. xli. 1. 7. 12. 
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If a person used his own materials in building on the layd of 
another, we have to consider his position, according as he was or 
was noEstill in^^pjQssassion, and according as, in building, Fe^liad 
aefedTSo?^ fide or maVtt fide._ ^If he was in possession o f th e soil, 

;„,,then, if he was acting fide‘-)iQ could not be turned out without ^ 
the owner paying liiinTbr the additipnal value he had by the 
building given to the soil, this rather than the price of the mate- 
rials and wages of workmen, as stated in the text, J 3 eing the 
-r tneasure of compensation. If he was acting mala fid e., that is, if f ^ y 
he knew the soil was not his, he could not claimthe additional 
I value, but he might take away the materials he had used, if he 
j could separate them without doing damage. (D. vi. 1. 37). There 
*«4s, however, a passage of Paulus (D. v. 3. 38) which would seem 
to show that, in the opinion of that jurist, the mala fide possessor 
could claim the additional value. If he was not i n possession of 
, jth e soE, he might, whether having acted in go^ oF^ 

“ |(D. xl. 1, 7. 12 ; 0. iii. 32. 2), reclaim the materials if the building 
1 was destroyed ; and, whether he had acted in good faith or bad, 
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lie could not bring any action for compensation for tbe additional 
value. 

This statement of the law is^ it will be seen^ at variance, in one 
point, with the language of the text, which says that if the owner ,,, 
of the materials knew he was building on another man’s land he 
could not reclaim the materials, because the fact that he knew 
this was taken to show that he meant to alienate the materials. . 

The passage in the Code above referred to is inconsistent with 
this. 'Tf the owner of the materials meant to give them to the 
ownerW>f the soil, no question could arise ; but the fact that he 
used his materials, knowing the soil was not his, was declared by 
the constitution referred to (being a constitution of Antoninus ; 
Caracalla), not to imply, as the text takes for granted that it does i 
imply, the intention to alienate the materials; and if there wasi 
no such intention, then the materials could be reclaimed even by| 
the mala fide possessor. The words of the constitution are — 

Materia ad pristinum dominmn redit^ sive hona fide sive mala 
axlificmm exdructiim sit^ si non donandi animo cedificia aMeno 
solo imposita sint. ^ The date of this constitution is a. D. 213, 
which is posterior to the time of Gains, from whom the text is 
taken. 

Dolus mal'us (opposed to dphts homts, artifice which the law 
considers honestly employed) means nearly what we mean by franc]. 

When a jfiaintiff was repelled by an exception of fraud, such words 
as these were introduced in the intentio of the action : si in ea re 
nihil dolo malo Aidi Agerii factum sit, neque fiat. (See Introd. 
sec- 104.) ^ ^ 

^ ; t ‘ 31. SiTitius alienam plantain in 31. If Titius places anomer man’s < y ^ 

';y suo solo posiierit, ipsins erit: et ex plant in ground belongiag to himself, “ ' / ' 

’■ ^ diverse si Titius suam plantam in the plant will belong to Titius; con- ‘ r « 

’ ■ Msevii solo posuerit, Mcevii planta versely, if Titius jilaces his own plant 
erit, si modo utroque casu radices in the ground of Maevius, the plant 
egerit. Antequam autem radices will belong to Maevius — that is, if, in 
egerit, ejus permanet, cujus et either case, the plant has taken j^oot ; 
fuerat. Adeo autem ex eo, ex quo for, before it has taken root, irremaihs 
, radices agit planta, proprietas ejus the property of its former owner. But 
commutatur, ut, si vicini arborem from the time it has taken root, the 
ita terra Titii presserit, iit in ejus property in it is changed ; so much so, 
fundum radices ageret, Titii ehici that if the soil of Titius so presses on 
arborem dicamus : rationem etenim the tree of a neighbour that the tree 
non permittere, ut alterius arbor takes root in the land of Titius, we pro- 
esse intellfgatur, quarn cujus in nounce that the tree becomes the pro- 
fundum radices egisset. Et ideo perty of Titius. For reason does not 
prope eonfinium arbor posita si etiam permit, that a tree should be considered 
in vicini fundum radices egerit, the property of any one else than of 
communis fit. him in whose ground it has taken 

root ; and therefore, if a tree, planted 
near a boundary, extends its roots 
into the lands of a neighbour, it be- 
comes common. 

GAi.ii.74; D. xli. 1.7.13. 

The tree, after it had once taken .root, did not belong to its 
" former owner, altbough it was afterwards sevei'ed from the soil. 
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root ; and therefore, if a tree, planted 
near a boundary, extends its roots 
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GAi.ii.74; D. xli. 1.7.13. 

The tree, after it had once taken .root, did not belong to its 
" former owner, altbough it was afterwards sevei'ed from the soil. 
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It would seem natural that it should belong to him, because it 
was separable from the soil, and did not become a part of it more 
than the materials of a building became part of the soil ; but the 
jurists considered that the nour ishmen t it had drawn from the soil 
had made it a new tree, aliajacta est (D. xli. 1. 26. 2), and thus 
the owner of th^^TfcTaimed it by occupation. 

"When the text says that the tree which strikes root into the 
soil of Titius belongs to Titins,"this is only to be understood of a 
tree of which all the roots are in the soil of Titius. If only some 
of the roots were in the soil of Titius, the tree would belong partly 
to Titius, partly to its former owner. •. ^ ^ 


% 


32. Qua ratione autem plantse, 
quae terra coalescunt, solo cedunt, 
eadem ratione frumenta quoque, quae 
sata sunt, solo cedere intelleguntur. 
Ceterum sicut is, qui in alieno solo 
aedificaverit, si ab eo dommus i^etat 
aedificium, defendi potest per exce- 
ptionem doli mali secundum ea, quae 
diximus : ita ejusdem exceptionis 
auxilio tutus esse potest is, qui 
alienum fundum sua impensa bona 
fide consevit. 


32. As plants rooted in ^he earth 
accede to the soil, so, in the same way, 
grains of wheat which have been sown 
are considered to acced e to the soil. , 
But as he who hasTuIIt’^oirtEe ground 
of another may, according to what we 
have said, defend himself by an excep- 
tion of dolus Tyialus^if the proprietor of 
the gro'uSd clain?s the building, so also 
he may protect himself by the aid of I 
the same exception, who, at his own I 
expense and acting bona fide, has sown » 
another man’s land. 

Gai. ii. 75, 76 ; D. xli. 1. 9. pr, 






33. Litterge quoque, licet aurese 
sint, perinde chartis membranisque 
cedunt, acsi solo cedere solent ea, 
quas insedificantur aut inseruntur: 
ideoque si in chartis membranisve 
tuis carmen vel historiam vel ora- 
tionem Titius scripserit, hujus cor- 
poris non Titms, sed tu dominus 
esse videberis. Sed si a Titio petas, 
tuos libros tuasve membranas esse, 
nec impensam scriptxirae solvere pa- 
ratus sis, poterit se Titius defendere 
X3er exceptionem doli mali, utique 
si bona fide earum chartarum mem- 
hranarumve possessionem nanctus 
est. 




tr 


33. Written characters, although of 
gold, accede to the paper or parchment 
on which they are written, just as 
whatever is built on, or sown in, the 
soil, accedes to the soil. And there- 
fore if Titius has written a poem, a 
history, or an oration, on your paper 
or parchment, you, and not Titius, will 
be the owner of the written paper. But 
if you claim your books or parchments 
from Titius, and refuse to defray the 
cost of the writing, then Titius can 
defend himself by an exception of dolus 
malus ; that is, if it was bona fide that 
he obtained possession of the papers 
or parchments. 


if ■ I 

I" ■" ' 


( 


Gai. ii. 77; D. xli. 1.9.1. 


In this case the letters are inseparable from, and subordinate 
to, the substance on which they are written, and become at once 
the property of the owner of that substance. 9 ^ . ^ ^ 


_ 34. Si quis in aliena tabula pinx- 
erit, quidam putant tabulam pi- 
cturae cedere : aliis videtur pictura, 
quahscumque sit, tabulae cedere. 
Sed nobis videtur melius esse, 
tabulam pictuxee cedere : ridiculum 
est enim, picturam ApeUis vel Par- 
rhasii in accessionem vilissimae 
tabulae cedere. Unde si a domino 


34. If a perran has painted on the 
tablet of another, some think that the 
tablet accedes to the picture, others 
that the picture, of what^er quality it 
may be, accedes to the tablet. It seems 
to us the better opinion, that the tablet 
should accede to the picture ; for it is 
ridiculous that a painting of Apelles or 
Parrhasius should be but the accessory 
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Gai. ii. 75, 76 ; D. xli. 1. 9. pr. 
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34. Si quis in aliena tabula pinx- 
erit, quidam putant tabulam pi- 
cturae cedere : aliis videtur pictura, 
quahscumque sit, tabulae cedere. 
Sed nobis videtur melius esse, 
tabulam picture cedere: ridiculum 
est enim, picturam ApeUis vel Par- 
rhasii in accessionem vilissimse 
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34. If a perran has painted on the 
tablet of another, some think that the 
tablet accedes to the picture, others 
that the picture, of what^er quality it 
may be, accedes to the tablet. It seems 
to us the better opinion, that the tablet 
should accede to the picture ; for it is 
ridiculous that a painting of Apelles or 
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tabnliie imaginem possideiite is, qui 
piiixit, earn petat nec solvat pretium 
tabulae, potent per exceptioiiem doli 
mali summoveri : at si is, qui pinxit, 
possideat, consequens est, ut utilis 
actio domino tabulae adversus eum 
cletur, quo casu, si non- solvat im- 
pensam picturae, poterit per exce- 
ptionem doli xnali repelli, utique si 
bona fide possessor fiierit ille, qui 
picturam imposuit. Illud enim 
palam est, quod, sive is, qui pinxit, 
subripuit tabulas sive alius, competit 
domino tabularum furti actio. 


Gai. ii. 78 ; 


of a thoroughly worthless tablet. But 
if the owner of the tablet is in posses- 
sion of the lecture, the painter, should 
he claim it from him, but refuse to pay 
the value of the tablet, may be re- 
pelled by an exception of dolus mahis. 
If the painter is in possession of the 
picture, the law permits the owner of 
the tablet to bring a utilis actio against 
liini ; ‘ and in this , case if tlie ownei’ of 
the tablet does not pay the cost of 
the picture, he may also be repelled 
by an exception of dolus malus ; that 
is, if the painter obtained possession 
hona fide. For it is clear that if the 
tablet has been stolen, whether by the 
painter or any one else, the owner 
of the tablet may bring an action of 
theft. 

D. xli. 1. 9. 2. 


As written characters belong to the owner of the substance on 
which they are written, it would seem to follow that a painting 
also would belong to the owner of the substance on which it was 
painted; andJPai^(D, vi. 1. 23. 3) decides tlmt it does, saying 
that the painting could not exist without the substance on which ‘ ' 
it was painted, and therefore acceded to it. Gains, whose opinion 
is adopted in the text, treats the opposite view as settled law, but 
says he knows of no sufficient reason why there should be this ex- 
ception to tlie rule. The owner of the tablet or substance, on 
which the painting was painted, Iiacl, howeveT, in one way some- 
thing of the rights of an owner; for if the painter was in possession 
of the painting,, the owner of the tablet was iiot left only to a per- 
sonal action for the value of the board, but could ckim the bo’aixl 
itse^ ^ action by which he did so was termed because 

it was only an equitable method of protecting him, the prmtor i 
allowing him to assert fictitiously that he was the owner. (See ^ 
Introd. sec. 106.) The direct legal^p^^^ of claiming the tablet 
{vindicatio recta) was in the painter whose property the tablet had ‘v-x.., , 
become ; but the former owner of the tablet was allowed still to treat 
it as his, in order to compel the painter to pay its value. If, when 
the actio utilw was brought, the painter paid the value of the tablet, 
the right of action was at an end, and the owner of the tablet 
could not get possession of the picture by offering to pay its cost. 

Oonsequens est ut utilis actio, &c. It would not follow from 
the painter possessing that the owner of the tablet should have a 
real action of any kind. On the contrary, it was an exception 
that then die should have one. Therefore consecjuens must be 
taken as meaning ^ in accordance with the principles of law ; ' or I 
the sentence must be taken as meaning, ^ If the painter is in I 
possession,’ this circumstance places the owner of the tablet in 
such a hard position that it is thought right he should have a 
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tabnliTe imaginem possideiite is, qni 
piiixit, earn petat nec solvat pretinm 
tabulae, potent per exceptioiiem doli 
inali summoveri : at si is, qiii pinxit, 
possideat, consequens est, ut utilis 
actio domino tabulae adversus eum 
cletur, quo casu, si iioir solvat im- 
pensam picturae, poterit per exce- 
ptionem doli xnali repelli, utique si 
bona fide possessor fiierit ille, qui 
picturam imposuit. Illud enim 
palam est, quod, sive is, qui pinxit, 
subripuit tabulas sive alius, competit 
domino tabiilarum furti actio. 


Gai. ii. 78 ; 


of a thorouglily worthless tablet. But 
if the owner of the tablet is in posses- 
sion of the ihcture, the painter, should 
he claim it from him, but refuse to pay 
the value of the tablet, may be re- 
pelled by an exception of dolus mains. 
If the painter is in possession of the 
picture, the law permits the owner of 
the tablet to bring a utilis cicj^'io^amst 
liihi ; ‘ and in this : case if tlie ownei’ of 
the tablet does not pay the cost of 
the picture, he may also be repelled 
by an exception of dolus malus ; that 
is, if the painter obtained possession 
hona fide. For it is clear that if the 
tablet has been stolen, whether by the 
painter or any one else, the owner 
of the tablet may bring an action of 
theft. 

D. xli. 1. 9. 2. 


As written characters belong to the owner of the substance on 
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could not get possession of the picture by offering to pay its cost. 

Consequens est ut utilis actio, &c. It would not follow from 
the painter possessing that the owner of the tablet should have a 
real action of any kind. On the contrary, it was an exception 
that then Tie should have one. Therefore consequens must be 
taken as meaning ^ in accordance with the principles of law ; ' or I 
the sentence must be taken as meaning, ^ If the painter is in I 
possession,’ this circumstance places the owner of the tablet in 
such a hard position that it is thought right he should have a 
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utilis actio. The word used in the Digest is not consequens^ but 

(lonvmie^is, ■ f ^ ^ '■ 

^ ' c* 

35. Si qiiis a non domino, quern 35. If any one has hona fide pur - ^ 
dominiun esse crederet, bona fide chased land from another, whonTlie ■’ 
fimdum emerit vel ex donatione beli^’ed to be the true owner, when’ y 
aliave qua justa causa seque bona in fact he was not, or has hona fide . 
fide acceperit : naturali ratione acquired it from such a ]persoir“!53?^^t 
IDlacuit, fiructus, quos percepit, ejus or by any other good title, illfemal 
esse pro cultura et cura. Et ideo si reason demands that the fruits which 
l^ostea dominus siipervenerit et fun- he has gathered shall be his in return 
dum vindieet, de fructibus ab eo for his care and culture. And there- 
consumptis agere non potest. Ei fore, if the real owner afterwards ap- 
vero, qui sciens alienum fundum pears and claims his land, he can have 
possederit, non idem concessum est. no action for fruits which the possessor 
Itaque cum fundo etiam fructus, has consumed. But the same allow- 
licet consumpti sint, cogitur resti- anee isnotmade to him who has lgiow- 
tuere. i ngly been in jDossession of another’s 

estate ; and tlierefore he is compelled 
to restore, together with the lands, all 
the fruits, although they may have 
been consumed. 


D. xli. 1. 48 ; D. xxii. 1. 45. 


Justinian now passes to the interest of a hona fide possessor 
and a usufructuary in the fruits of land, a subject to which lie is 
led by having spoken of other ways in which the interest of the 
owner of the soil was limited. 

A person would be said to possess horiafide and ex jitsta ca.ma 
who had received a thing from a person he believed to be the 
owner in any method by which ownership could legally pass. (See 
note on Tit. 6. 10.) , 

As long as the fruits still adhered to the soil, that is, were 
still un g^fl iered, they belonged to the owner of the soil. If 
gat]iej;ed7 but not consumed, they belonged to the hona fide pos- 
sessor as against every one except the owner of _the soil. When 
the owner of the soil claimed them, they became his, for they had 
' " only been the property of the hona fide possessor.^M^ia:mi (D. xli. 

1. 48), that is, provisional^ but if they had been consumed, the 
owner of the soil could not recover their value from the ho7ha^ fide 
possessor. The maZa fide possessor, on the contrary, was obliged 
to give the value even of those that were consumed Q'estikiere 
fructus consum'ptos). 

There seems little doubt that the interest of the hona, fide 
possessor extended over all the fruits of the land, and not only 
over those produced by his cultivation and care (see D. xli. 1. 48), 
although Poniponius (D. xxii. 1. 45) seems to limit it to the latter. 

36. Is, ad quern ususfriictus 36. The iisufructuarv^of land does 


lr%i 36. Is, ad queni ususfriictus 36. The iisufructuarv^o f land does 
, , fundi pertinet, non aliter fructuum not become owneFoTlIiefruits until he 
dominus^ efiicitur, quam si eos ipse has himself gathered them ; and there- 
.]^,^, 4 X^perceperit. Et ideo licet maturis fore, if he should die while the fruits, 
fructibus, nondum tamen perceptis, although ripe, are yet ungathered, 
decesserit, ad heredem ejus non per- they do not belong to his heir, but are 


110 


LIB. IL TIT. I. 


utilis actio. The word used in the Digest is not consequens^ but 

(lonvmie^is, ■ f ^ ^ '■ 

^ ' c* 

35. Si qiiis a non domino, quern 35. If any one has hona fide pur - ^ 
dominiun esse crederet, bona fide chased land from another, whonTlie ■’ 
fimdum emerit vel ex donatione beli^’ed to be the true owner, when’ y 
aliave qua justa causa seque bona in fact he was not, or has hona fide . 
fide acceperit : naturali ratione acquired it from such a ]persoir“!53?^^t 
IDlacuit, fiructus, quos percepit, ejus or by any other good title, illfemal 
esse pro cultura et cura. Et ideo si reason demands that the fruits which 
l^ostea dominus siipervenerit et fun- he has gathered shall be his in return 
dum vindieet, de fructibus ab eo for his care and culture. And there- 
consumptis agere non potest. Ei fore, if the real owner afterwards ap- 
vero, qui sciens alienum fundum pears and claims his land, he can have 
possederit, non idem concessum est. no action for fruits which the possessor 
Itaque cum fundo etiam fructus, has consumed. But the same allow- 
licet consumpti sint, cogitur resti- anee isnotmade to him who has lgiow- 
tuere. i ngly been in jDossession of another’s 

estate ; and tlierefore he is compelled 
to restore, together with the lands, all 
the fruits, although they may have 
been consumed. 


D. xli. 1. 48 ; D. xxii. 1. 45. 


Justinian now passes to the interest of a hona fide possessor 
and a usufructuary in the fruits of land, a subject to which lie is 
led by having spoken of other ways in which the interest of the 
owner of the soil was limited. 

A person would be said to possess horiafide and ex jitsta ca.ma 
who had received a thing from a person he believed to be the 
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sessor as against every one except the owner of _the soil. When 
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' " only been the property of the hona fide possessor.^M^ia:mi (D. xli. 
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owner of the soil could not recover their value from the ho7ha^ fide 
possessor. The maZa fide possessor, on the contrary, was obliged 
to give the value even of those that were consumed Q'estikiere 
fructus consum'ptos). 
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lr%i 36. Is, ad queni ususfriictus 36. The iisufructuarv^o f land does 
, , fundi pertinet, non aliter fructuum not become owneFoTlIiefruits until he 
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decesserit, ad heredem ejus non per- they do not belong to his heir, but are 
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tinent, sed domino proprietatis ad- the property of the owner of the_ soil, 
qnirimtnr. Eadem fere et de colono And nearly the same may be said of 
dicuntnr. the farmer. 

The interest of the usufructuary has a special Title (Tit. 4) 
devoted to it, and all remarks upon it may be reserved till we 
arrive at that Title. 

JEadem fere. The heirs of the oolonus (here used for any person 
farming land let to him) could gather fruits not gathered by him, 
for his rights did not perish with him ; but the ungathered fruits 
were legally the property of the owner, and the farmer had to sue 
through him if they were taken away. (D. xix. 2. 60. 5; C. iv. 

65, 10.) T' 

,,37. In pecndum fructn etiam 37. In the fiui^s_of anim are 
fetus est, sicnti lac et ihlus et lana: included their you^, as well as their «/ ' 
itaqiie agni et haedi et vittili et hair, and w^^l ; and therefore 

eqiuili statini naturali jure dominii lainbs, lads, calved, and colts, imme- 
sunt fiructuarii. Partus vero ancillse diately on their birth become, by the 
in fcuctu non est, itaque ad domi- law of nature, the innperty of the 
num proprietatis pertinet ; absur- usufructuary ; but the ohspring of a 
dum eniin videbatur, honiinem in female slave is not reckoned among 
fnictu esse, cmn omnes fnictus re- fruits, “but belongs to the owner of the 
rum natura hominum gratia compa- property. For it seemed absurd that ^ 
ravit. man should be reckoned among fruits, ■ 

when it is for man’s benefit tlaat all; 
fi:uits are provided by nature. 

D. xxii. 1. 28. 

Ulpian gives as a reason for the children of slaves not being 
in fructiiy that oion temere ancillm ejus rei cama cow,parcmtur^ td 
variant, (D. v. 3. 27.) Thei-e were, however, many animals, 
cows or mares for instance, used for draught, that could not be 
said to be expressly destined to bear offspring, and yet their ofi~ 
spring was m/htciS'/L ^ ^ 

38. Sed si gregis usumfructum 38. The usufructuary of a flock ? V /V4 
quis habeat, in locum demortuorum ought to replace any of the flock that i, , 
capitum ex fetu fructuarius summit- may happen to die, by supplying the ^ ^ 

tere debet, ut et Juliano visum est, deficiency out of the young, as Julian 
et in vinearum demortuarum vel too was of opinion. So, too, the xisti- 
arborum locum alias debet substi- fructuary ought to supply the place of 
tuere. Kecte enim colere debet et dead vines or trees. For he ought to 
quasi bomxs paterfamilias uti. cultivate with care, and to use every- 
thing as a would 


This paragraph relates entirely to the subject of Title 4. 


39, Thesauros, quos quis in suo 
^1 '^(oco invenerit, divus Hadrianus, 
^ ft* ' ilaturalem iequitatem secxitus, ei con- 
cessit, qui invenerit. Idemqxie sta- 
tuit, si quis in sacro aut in religiose 
loco fortuito casu invenerit. At si 
quis in alieno loco non data ad hoc 
opera, sed fortuito invenerit, dimi- 


39. The Emperor Hadrian, in ac- 
cordance with natural equity, allowed 
any treasure found by a xnan in his 
own land to belong to the finder, as 
also any treasure found by chance nTaT 
sacred or religious nlace . But if any 
one founoTtrSsurevat^ any express 
search, but by mere chance, in a place 
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tinent, sed domino proprietatis ad- the property of the owner of the soil, 
qnirimtnr. Eadem fere et de colono And nearly the same may be said of 
dicuntnr. the farmer. 


The interest of the nsufructuaiy has a special Title (Tit. 4) 
devoted to it, and all remarks upon it may be reserved till we 
arrive at that Title. 

JEadem fere. The heirs of the oolonus (here used for any person 
farming land let to him) could gather fruits not gathered by him, 
for his rights did not perish with him ; but the ungathered fruits 
were legally the property of the owner, and the farmer had to sue 
through him if they were taken away. (D. xix. 2. 60. 5 ; C. iv. 
. 65, 10.) 

' , ‘ pecndnm fructn etiam 

’ felis est, sicnti lac et inliis et lana: 
itaqiie agni et liaedi et vittili et 
equnli statini natiirali jure dominii 
■ ' snnt fructnarii. Partus vero ancillse 
in fructn non est, itaqne ad domi- 
num proprietatis pertinet ; absur- 
dum eniin videbatur, honiinem in 
fnictu esse, cmn omnes frnctns re- 
rum natura hominum gratia compa- 
ravit. 


37. In the fru^s_qf ani are 
included their you^, as well as their 
n^k, hair, and w^^l ; and therefore 
lainbs, iSds, calved, and colts, imme- 
diately on their birth become, by the 
law of nature, the property of the 
usufructuary ; ^ hut the oh^pring of a 
female slave is not reckoned among 
iriiits; but belongs to the owner of the 
property. For it seemed absurd that ^ 
man should be reckoned among fruits, ■ 
when it is for man’s benefit tlaat all 
fimits are provided by nature. 


D. xxii. 1. 28. 






Ulpian gives as a reason for the children of slaves not being 
in fructuj that oion temere ancillce ejus rei mum comparaMur^ td 
pariant (D. v. 3. 27.) There were, however, many animals, 
cows or mares for instance, used for draught, that could not be 
said to be expressly destined to bear offspring, and yet their ofi~ 
spring was m fnictu, 

38. Sed si gregis usumfructum 
quis habeat, in locum demortuorum 
capitum ex fetu fructuarius summit - 
tere debet, nt et Juliano visum est, 
et in vinearum demortuarum vel 
arborum locum alias debet snbsti- 
tuere. Kecte enim colere debet et 
quasi boims paterfamilias uti. 


t C ' if/ fT ': 

38. The usufructnarj;^ of a flock ? ' v 4 4 
ought to replace any of the dock that ^ 
may happen to die, by supplying the 
deficiency out of the young, as Julian -“"f, 
too was of opinion. So, too, the xmi- 
fructuary ought to supply the place of 
dead vines or trees. For he ought to 
cultivate with care, and to use every- 
thing as a qoo ^j mterf^iUias would 


* ' This paragraph relates entirely to the subject of Title 4. 


39, Thesauros, quos quis in suo 
^1 '^(oco invenerit, divus Hadrianus, 
^ ilaturalem ffiquitatem secxitus, ei con- 
cepit,^ qui invenerit. Idemqxie sta- 
tuit, si quis in sacro aut in religiose 
loco fortuito casu invenerit. At si 
quis in alieno loco non data ad hoc 
opera, sed fortuito invenerit, dimi- 


39. The Emperor Hadrian, in ac- 
cordance with natural equity, allowed 
any treasure found by a xnan in his 
own land to belong to the finder, as 
also any treasure found by chance nTaT 

sacred or religious l^ lace. But if any 

oS^louna treasure without any express 
search, but by mere chance, in a place 
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dram domino soli concessit. Et 
convenienter, si qnis in Cassaris loco 
invenerit, dimidimn inventoris, dimi- 
dium Cassaris esse statuit. Cui con- 
veniens est, et si qnis in publico loco 
vel fiscal! invenerit, dimidium ipsius 
esse, dimidimn fisci vel civitatis. 


belonging to anotlier, the emperor 1 
granted half to the finder and half to 
the proprietor of the soil ; and on the 
same principle he ordered that, if any- 
thing was found in a place belonging 
to the emperor, half should belong to 
the finder^'^d half to the emperor. 
And consistently with this, if a man 
finds anything in a place belonging to ■ 
a city or to the jfiscus^ half belongs to 
thT^nder, and half to the fisms or 
the city. 


D. xli. 1. 6B. pr. ; D. xHx. 14. 3. 10. 


Thescmrus, says Paul (D. xli. 1. 31. 1), est vetm qiiceclam de^ 
positio femnice (that is, of anything valtiable), cvjas non oxtat 
,memori(i^ ut jam domimim non haheat. Of course if it was known 
^ who placed it there, it was known to whom it ‘belonged. But a 
treasure, though its depositor was unknown, was no;^. considered < 
exactly;.,, as*, a res mdlius. The owner of the land in which it was j 
found had always some interest in it. If he found it himself, it all ; 
belonged to him ; if another person found it, the finder and the I, 
owner of the land divided it equally. When there was no owner > 
of the land, as when the place was sacred or religious, the finder 
took it all. But no one was allowed to make the search for trea- 
sure an excuse for digging up tombs and sacred places, or for 
digging up other men’s ground ; and therefore it was only when 
the discovery was quite accidental, and the finder had made no / 
' search for it, that the treasure, or the half of it, as the case might"' 

be, was permitted to belong to him. 


1 40. Per traditioiiem quoque jure 

^ naturali res nobis adquiruntur : nihil 
jj, . 'enim tarn conveniens est naturali 
71,^, jequitati, quam voluntatem domini, 
^ ■ volentis rem suam in alium trans- 
ferre, ratam haberi. Et ideo cujns- 
cumque generis sit corporalis res, 
tradi potest et a domino tradita alie- 
natur. Itaque stipendiaria quoque 
et tributaria praedia eodem modo 
alienantur. Vocantur autem stipen- 
diaria et tributaria praedia, quae in 
provinciis sunt, inter quae nec non 
Italica praedia ex nostra constitu- 
tione nulla differentia est. 


40. Another mode of acquiring 
things according to natij^S^- l^w is tra- 
dition ; for nothing is more conforma- 
ble to natural equity than that the 
wishes of a person, who is desirous 
to transfer his property to another, 
should be confirmed. And therefore 
cor poreal th ings, of whatever kind, 
mayilS’TpSe'cl by tradition, and, when 
so passed by their owner, are made 
the iDroperty of another. In this way 
are alienated stipendiary and tributary 
lands, that is, lands in the xu'ovinces, 
between which and Italian lands there 
is now, by our constitution, no differ- 
ence. 


B. xli. 1. 9. 3 ; C. vii. 31. 


!i ^ Before the property in a thing could be transferred from one 

■ person to another, it was necessary that the process should be 

/ I complete in four points: — 1. The person who transferred it must 
t . I be the owner; 2. He must place the person to whom he trans- 
f ferred iFm of the thing ; 3. He must transfer the 
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of the land, as when the place was sacred or religious, the finder 
took it all. But no one was allowed to make the search for trea- 
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the discovery was quite accidental, and the finder had made no / 
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be, was permitted to belong to him. 


1 40. Per traditioiiem quoque jure 
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ferre, ratam haberi. Et ideo cujus- 
cumque generis sit corporalis res, 
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alienantur. Vocantur autem stipen- 
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^ 40. Another mode of acquiring 
things according to n atura l law is tra- 
dition ; for nothing is more conforma- 
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wishes of a person, who is desirous 
to transfer his property to another, 
should be confirmed. And therefore 
cor poreal th ings, of whatever kind, 
mayiys-passe'cl by tradition, and, when 
so passed by their owner, are made 
the XDroperty of another. In this way 
are alienated stipendiary and tributary 
lands, that is, lands in the ju'ovinces, 
between which and Italian lands there 
is now, by our constitution, no differ- 
ence. 


B. xli, 1. 9. 3 ; C. vii. 31. 


!t ^ Before the property iu a thing could be transferred from one 

; ■ person to another, it was necessary that the process should be 

L I complete in four points: — 1. The person who transferred it must 

» , I be the owner; 2. He must place the person to whom he trans- 

f ferred iFin of the thing ; 3. He must transfer the 
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tiling with initiation to pass the property in it ; 4. The person to i 
whom it was transferred must receive it with intention to become : 
the owner. 

The placing another in legal possession of a thing was termed 
the tmditio of that thing. In the simplest case, that of a por- 
table moveable, the owner might really hand over the thing to 
the person who was to become its possessor ; but in no case was 
it necessary that this should be done ; what was necessary was 
that the party who was to receive it should have the thing .ui jb.is 
^jD 3 vei!,.. and that the two parties should express, in any way what- . 
ever, the wighi of the one to transfer, of the other to accept, the 
possession. The thing need not be touched ; land, for instance, 
needmot be entered on ; but the person who was to be placed int 
possession must have the thing before him, so as to be able, by a» 
physical act, to exercise power over it. (See Savigny on Posses- 
sion, Bk. ii. secs, 16 and 17.) 

Property could not be transferred by mere agreement. (Tra- ^ ' 
ditionihus et nsucapionibus dominia rerum, non nudis pactis, trans- 
ferimtur, C. ii. 3. 20.) The agreement was but the expression 
of the intention of the parties ; and this was ineffectual unless it ^ 
was accompanied by the party Jibing placed^ .m possession to wdiom * 
the thing was to be transferred. 

Premia stipendkoria were provincial lands belonging to the || 
people, trihiikvna provincial lands belonging to the emperor, [i 
(Gai. ii. 21.) It will be remembered that so long as the distinc- 
tion remained between Italian and provincial land the Iktlwum - 
solum was a res mcmcipi, and could only be transferred by the' 
peculiar form of manevpatio. (See Introd. sec. 59.) The dis- 
tinction had long been obsolete, and was formally abolished by 
Justinian. (0. vii. 31.) 

S'* h ' ' ' ' 3 

41. Sed si qiiidem ex causa dona- 41. If things are delivered by way J 
tionis ant dotis atit qualibet alia ex of gift or as a dos or for any other pur- 
causa tradantur, sine dubio transfe- pose, the i)roxierty in them is no doubt 
rnntur ; vendit^e vero et traditie non transferred. But things sold and de- 
aliter emptori adquiruntur, quam si livered are not acquired by the buyer 
is venditori pretium solverit vel alio until he has paid the seller the x>rice, 
modo ei satisfecerit, veluti expro- or satisfied him in some way or other, 
missore aut pignore dato. Quod as by jirocuriug some third person who 
cavetur quidem etiam lege duodecim ];)romises to pay, or by giving a pledge, 
tabularum : tamen recte dicitur et And, although this is x)rovided by a 
jure gentium, id est jure naturali, law of the Twelve Tables, yet it may 
id efiici. Sed et si is', qui vendidit, be rightly said to spring from the law of 
fidem eniptoris secutus fuerit, dicen- nations, that is, the law of nature. But 
dum est, statim rem emptoris fieri. if the seller has accepted the credit of 

the buyer, the thing then becomes im- 
mediately the property of the buyer. 

D. xviiL 1. 19. 53, 

The seller would generally not have the intention to transfer 
the property until he received the price ; but he might be content 
to look to another person for the payment of the price, or he might 
choose to accept the credit of the buyer instead of the pidce itself ; 
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tiling with inteatiion to pass the property in it ; 4. The person to i 
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fidem eniptoris secutus fuerit, dicen- nations, that is, the law of nature. But 
dum est, statim rem eniptoris fieri. if the seller has accepted the credit of 

the buyer, the thing then becomes im- 
mediately the property of the buyer. 

D. xviiL 1. 19. 53, 

The seller would generally not have the intention to transfer 
the property until he received the price ; but he might be content 
to look to another person for the payment of the price, or he might 
choose to accept the credit of the buyer instead of the pidce itself ; 
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and if, in either of these cases, he intended to pass the property, 
it would pass at once, irrespectively of the price being paid. For 


the meaning of expromissor^ see I 

42. Nihil autem interest, utrum 
ipse clominiis tradat alicni rem, an 
voluntate ejiis alius. 

D. xli. 

43. Qua ratione, si cui libera 
negotiorum adininistratio a domino 
permissa fuerit isque ex his negotiis 
rem vendiderit et tradiderit, facit 
earn accipientis. 


D. x: 


V. iii. Tit. 29. 3. 

42. It is immaterial whether the 
owner delivers the thing himself or 
some one else by his desire. 

1. 9. 4. 

43. Hence, if any one is entrusted 
by an owner with the uncontrolled 
administration of his goods, and he 
sells and delivers anything which is 
a part of these goods, he passes the 
property in it to the person who re- 
ceives the thing. 

i. 1. 9. 4. 


By the will of the owner, tin 
to deal with it ; and if he deals 
expressed through him. 

44. Interdum etiam sine tradi- 
tione nuda voluntas sufficit domini 
ad rem transferendam, veluti si rem, 
quam tibi aliquis commodavit aut 
locavit aut apud te deposuit, ven- 
diderit tibi aut donaverit. Quamvis 
enim ex ea causa tibi earn non tradi- 
derit, eo tamen ipso, quod patitm* 
tuam esse, statim adquhitur tibi 
proprietas perinde ac si eo nomine 
tradita fuisset. 


D. 5 


b manager of the property is able 
with it, the will of the owner is 

44. Sometimes even the mere wish 
of the owner, without tradition, is 
suihcient to transfer the property in a 
thing, as when a person has lent or let 
to you anything, or deposited anything 
with you, and then afterwards ^e]T^'' Or 
gives it to you. For, althoixghv^^iai 
not delivered it to you by way 
or gift, yet by the mere fact his 
confjfen ting to its becoming yours, you 
instantly acquire the property in it, as 
fully as if it had actually been delivered 
to you for the express purpose of pass- 
ing the property. 

1 . 9 . 5 . 


When the per>son to whom the property in the thing was 
transferred was already in physical possession of the thing, then, 
if the wishes of the parties to give and to receive the property in it 
were added to this, and the person who affected to give the property 
was the real owner, all the conditions of a transfer were complete. 
It made no difference what was their respective order in time. 
Generally the expression of will would precede the placing in 
possession, but not necessarily. When the person to whom the 
property in the thing was transferred had only the mere detention 
of the thing, that is, had it in his keeping and power as a hirer or 
depositary would have, hut had not also the intention of dealing 
with it as an owner, all that was necessary to change th|s detention 
into possession and ownership was a change in the cmimus with 
which it was held. The intention to hold it as an owner was 
sufficiently shown by accepting the transfer of the property. The 
person, in like manner, who transferred the property, By doing so 
sufficiently showed his intention of placing the other in possession. 
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42. It is immaterial whether the 
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some one else by his desire. 
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43. Hence, if any one is entrusted 
by an owner with the uncontrolled 
administration of his goods, and he 
sells and delivers anything which is 
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44. Iiiterdum etiam sine tradi- 
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ad rem transferendam, veluti si rem, 
quam tihi aliquis commodavit aut 
locavit aut apud te deposuit, ven- 
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enim ex ea causa tibi earn non tradi- 
derit, eo tamen ipso, quod patitm* 
tuam esse, statim adquhitur tibi 
proprietas i^erinde ac si eo nomine 
tradita fuisset. 


44. Sometimes even the mere wish 
of the owner, without tradition, is 
suihcient to transfer the property in a 
thing, as when a person has lent or let 
to you anything, or deposited anything 
with you, and then afterwards ^e]T^'' Or 
gives it to you. For, althoxigh'j?^ia|i 
not delivered it to you by way 
or gift, yet by the mere tact his 
cpng^en ting to its becoming yours, you 
instantly acquire the property in it, as 
fully as if it had actually been delivered 
to you for the express purpose of pass- 
ing the property. 


D. xli. 1. 9. 5. 


When the pervsou to whom the property in the thing was 
transferred was already in physical possession of the thing, then, 
if the wishes of the pDarties to give and to receive the p^roperty in it 
were added to this, and the person who affected to give the property 
was the real owner, all the conditions of a transfer were comp)lete. 
It made no difference what was their respective order in time. 
Generally the expression of will would precede the placing in 
pDOSsession, but not necessarily. When the person to whom the 
property in the thing was transferred bad only the mere detention 
of the thing, that is, had it in his keeping and power as a hirer or 
depositary would have, but had not also the intention of dealing 
V with it as an owner, all that was necessary to change this detention 
into possession and ownership was a change in the tmimus with 
which it was held. The intention to hold it as an owner was 
sufficiently shown by accepting the transfer of the property. The 
person, in like manner, who transferred the property, By doing so 
sufficiently showed his intention of placing the other in p^ossession. 
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Thus the different elements of tracliUo were broken up and sepa- 
rated, not, as usual, united in a single act ; and this is what is 
meant in the text by saying the property passes sine tradltione, 

45. Item si qtiis merces in horreo 45. So, too, any one, who has sold 
ilepositas vencliderit, simul atqne goods deposited in a warehouse, as soon 
claves horrei tradiderit emptori, as he lias handed over the keys of the 
transfert proprietatein mercium ad warehouse to the buyer, transfers to 
emptorem, the buyer the property in the goods. 

D. xli. 1. 9. 6. 


Apparently, if we may judge from the statement of Papinian, 
it was also requisite that the key should be given ajpiid horrea, 
at the warehouse (D. xviii. 1. 74). A person who was at the ware- 
house and had the key in his hand was in a position to exercise 
immediate power over the contents of the warehouse ; the goods 
were in his custody, and he was thus placed in possession of them. 
The key was not symbolical, but was the means by which he was ’ 
enahled to deal with the goods as an owner. 


46. Hoc amplius intejjdnm et in 
incertarn personam collocata volun- 
tas domini transfert rei proprieta- 
tem : ut ecce prietores vel consules, 
qui niissilia j actant in vulgus, igno- 
rant, quid eorum quisque excepturus 
sit, ev tamen, quia volunt, quod 
qriique exceperit, ejus esse, statim 
cum dominum eliiciunt. 


D. xli 

47. Qua ratione verius esse vide- 
tur et, si rem pro derelic to a domino 
liabitam occupaverit quis, statim 
eum dominum etlici. Pro derelicto 
autem habetur, quod dominus ea 
mente abjecerit,ut id rerum suarinn 
esse nollet, ideoque statim dominus 
esse desinit. 


46. Nay, more, sometimes the in- 
tention of an owner, although directed 
only towards an uncertain person, 
transfers the xu’operty in a thing. For 
instance, when the pnetors or consuls 
throw their largesses to the mob, they 
do not know^whaT each person in the 
mob will get ; but as it is their inten- 
tion that each should have what he 
gets, they make what each gets imme- 
diately belong to him. 


47. Accordingly, it is quite true to / 
say that anything which is seized on, 
when it has been treated as abandoi^d 
by its owner, becomes immediaf^me 
property of the person who takes posses- 
sion of it. And anything is considered as 
abandoned, which its owner has thrown 
away with the intention no longer to 
have it as a part of his property ; for 
thereby it immediately ceases to belong 
to him. 



D. xli. 7. 1. 


\A . . 


It might seem as if the property in things abandoned was 
transferred, like that in things thrown to the mob, by the wish of 
the owner to transfer it to the person who should first take pos- 
session of it ; but it is niuch more natural to consider, with the 
text, that tihe thing becomes a res mdlkis by being abandoned,! • 
and the property of the first occupant by being taken posses-f 
sion of. 

48. Alia causa est earum rerum, 48. It is otherwise with respect to 
qu8e in tempestate maris levandae t hings thrown overb oard in a storm, 
navis causa ejiciuntur, Hee enim 
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claves horrei tradiderit emptori, as he lias handed over the keys of the 
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it was also requisite that the key should be given a^ncL horrea, 
at the warehouse (D. xviii. 1. 74). A person who was at the ware- 
house aud had the key in his hand was in a position to exercise 
immediate power over the contents of the warehouse ; the goods 
were in his custody, and he was thus placed in possession of them. 
The key was not symbolical, but was the means by which he was 
enahled to deal with the goods as an owner. 
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qui inissilia j actant in vulgus, igno- 
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sit, ei- tamen, quia volunt, quod 
qrigque exceperit, ejus esse, statim 
cum dominum elficiunt. 


46. Nay, more, sometimes the in- 
tention of an owner, although directed 
only towards an uncertain person, 
transfers the xu'operty in a thing. For 
instance, when the priutors or consuls 
throw their largesses to the mob, they 
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mob will get ; but as it is their inten- 
tion that each should have what he 
gets, they make what each gets imme- 
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47. Qua ratione verius esse vide- 
tur et, si rem pro derelic to a domino 
habitam occupaverit quis, statim 
eum dominum eftici. Pro derelicto 
autem habetur, quod dominus ea 
mente abjecerit,ut id rerum suarinn 
esse nollet, ideoque statim dominus 
esse desinit. 


47. Accordingly, it is quite true to / 
say that anything which is seized on, 
when it has been treated as abandoi^d 
by its owner, becomes immediaf^me 
property of the person who takes posses- 
sion of it. And anything is considered as 
abandoned, which its owner has thrown 
away with the intention no longer to 
have it as a part of his property ; for 
thereby it immediately ceanses to belong 
to him. 




D. xli. 7. 1. 


It might seem as if the property in things abandoned was 
transferred, like that in things thrown to the mob, by the wish of 
the owner to transfer it to the person who should first take pos- 
session of it ; but it is much more natural to consider, with the 
text, that tihe thing becomes a res mdlius by being abandoned,! • 
and the property of the first occupant by being taken posses-l 
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dominorum permanent, quia palam 
est, eas non eo animo ejici, quo quis 
eas habere non vult, sed quo maps 
cum ipsa navi periculum maris efc- 
giat : qua de causa si quis eas ducti- 
bus expulsas vel etiam in ipso mari 
nactus lucrandi animo abstulerit, 
furtum committit. Nec longe dis- 
cedere videntur ab his, quae de 
rheda currente, non intellegentibus 
dominis, cadunt. 


the prox3erty of their owners ; as it is 
evident that they are not thrown away 
through a wish to get rid of them, but 
in order that their owner, together 
with the shij) itself, may more easily 
escape the dangers of the sea. Hence, 
any one who, with a view to profit him- 
self by such things, takes them away 
when washed on shore, or when he has 
found them in the sea, is gxiilty of theft. 
And much the same may be said as to 
thmgs_which drop from a carriage in 
mofiorij without the laiowledge of their 
owners. 


D. xli. 1. 9. 8.; D. xlvii. 43. 4. 

A thing could not be considered as abandoned and made a res- 
mdlius unless its owner intended to cease to be its owner. 


Tit, II. DE REBUS INOORPORALIBUS. 

Quaedam xDrseterea res corporales Certain things, again, are corporeal, 
sunt, qucedam incorporales. others incorporeal. 

Gai, ii. 12 ; D. i. 8. 1. 1. 

Justinian, after having spoken of the natural modes of 
acquiring property in things, returns in this Title to the division 
of things, and adds one more division, that of things corporeal 
and incorporeal, to the divisions given at the beginning of the last 
Title. Our senses tell us what things corporeal are : things in- 
fcorporeal are rights, that is, feed .Iielations in which men stand to 
jthings or to other men, relations giving them power over things 
for claims against persons. And these rights are themselves the 
rights, and thus fall under the definition of things. For 
instance, the right to walk over another man’s land is said to be 
an incorporeal thing ; for we may have a claim or right to have 
this right, exactly as, if the land belonged to us, we should have 
a right to have the land. These rights over things were termed 
jura in rem, and these jura in rem, some of the more impoi’tant 
of which are treated of in this part of the Institutes, were almost 
exactly on the footing of ^ res ’ in Roman law, and wei^e the sulfects 
jof red actions equally with things corporeal. (See Introcl. sec. 
50.) This language of Roman law is rather in accordance with 
popular language and practical convenience than theoretically accu- 
rate. Strictly speaking, the ownership of a field is just as much 
incorporeal as the ownership of a right of way over a field, and in 
both cases the law only treats of the corporeal thing, the field, 
with reference to the incorporeal rights. 

We can hardly, speak of the possession of a thing incorporeal, 
but still the actual exercise of the right so much resembles the 
occupation and using of a corporeal thing, that the term q^MBr 
qWMssio has been employed to denote the position of a person 
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dominis, cadunt. And much the same may be said as to 

thmgs__which drop from u carriage in 
mofipuj without the Imowledge of their 
owners. 

D. xli. 1. 9. 8.; D. xlvii. 43. 4. 

A thing could not bo considered as abandoned and made a res^ 
mdlius unless its owner intended to cease to be its owner. 


Tit. II. DE EEBUS INOOEPOEALIBUS. 

[i f , 

Qusedam X3r9eterea res corporales Certain things, again, are corporeal, 
sunt, qusedam incorporales. others incorporeal. 

Gai. ii. 12 ; D. i. 8. 1. 1. 

Justinian, after having spoken of the natural modes of 
acquiring property in things, returns in this Title to the division 
of things, and adds one more division, that of things corporeal 
and incorporeal, to the divisions given at the beginning of the last 
Title. Our senses tell us what things corporeal are : things in- 
icorporeal are rights, that is, feed relations in which men stand to 
Ithings or to other men, relations giving them power over things 
I or claims against persons. And these rights are themselves the 
rights, and thus fall under the definition of things. For 
instance, the right to walk over another man’s land is said to be 
an incorporeal thing ; for we may have a claim or right to have 
this right, exactly as, if the land belonged to us, we should have 
a right to have the land. These rights over things were termed 
jura in rem, and these jura in rem, some of the more impoi'tant 
of which are treated of in this part of the Institutes, were almost 
exactly on the footing of ^ res ’ in Eoman law, and wei'e the sutfects 
jof r eal act ions equally with things corporeal. (See Introcl. sec. 
50.) This language of Eomau law is rather in accordance with 
popular language and practical convenience than theoretically accu- 
rate. Strictly speaking, the ownership of a field is just as much 
incorporeal as the ownership of a right of way over a field, and in 
both cases the law only treats of the corporeal thing, the field, 
with reference to the incorporeal rights. 

We can haixlly speak of the possession of a thing incorporeal, 
but still the actual exercise of the right so much resembles the 
occupation and using of a corporeal thing, that the term qMMhr 
pMUmio has been employed to denote the position of a person 
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who exercises the right withoiTt opposition, and exercises it as if he 
was its owner. As little can we speak of the tracUtio or delivery 
of a right ; hut just as qiiasi^ioossessio is used to express a position 
analogous to that of a possessor ^ so quasi-traditio is a term used to 

signify the placing of a pei'son in this position. / , 

■ ■■ 

1. Corporales ea 2 sunt, quae sui 1. Corporeal things are those which 

natura tangi possunt : veluti fundus, ar^ by their nature tai^ible, as land, 
homo, vestis, aurum, argentum et a slave, a garment, gold, silver, and 
denique alias res innumerabiles. other things innumerable. » 

Gai. ii. 13 ; D. i. 8. 1. 1. 

*' ' ' % / 

2. Incorporales autem sunt, quae 2. Inco rporeal things are those' ^ 
tangi non possunt. Qualia sunt ea, which are"” hot'"' tah^ble. They are , 
cxuae in jure consistunt : sicut here- such as consist in a right, as an in- 
ditas, ususfructus, usus, obligationes heritance, a usufruct, a use, or obli- ^ 
quoquo modo contraetae. Nec ad gations in whatever way contracted, 
rem pertinet, quod in hereditate Nor does it make any difference that 

res corporales continentur : nam et things corx)oreal are contained in an 
fructus, qui ex fundo percipiuntur, inheritance ; for fr'uits, gathered by the 
corporales sunt et id, quod ex aliqua usuiructuary, are corporeal ; and that 
obligatione nobis clebeturj'^plerumque which is due to us by virtue of an obli- 
corporale est, veluti frmdus, homo, gation, is generally a corporeal thing, 
pecunia : nam ipsum jus hereditatis as a held, a slave, or money ; while 
et ipsum jus utendifr’uendi et ipsum the right of inheritance, the right of 
jus obliga'tionis incorporale est, usufruct, and the right of obligation, 

are incorporeal. ^ 

Gai. ii. 14 ; D. i. 8. 1. 1. 

\ 

3. Eodem numero smit jura 3. Among things incorporeal are 
prsediorum urbanorum et rusti- the rights over estates, urban and 
corum, quse et servitutes vocantur. rural,, which are also called servitudes. 

Gai. ii. 14 ; D. i. 8. 1. 1. 


Ill the last section it was said that usufruct, a personal servi-J 
tude, was an incorporeal thing, and the same is now saicT of real 
oF^prasdia l servitudes. * This is intended as an observation' pre- 
iSnmaryTb’^^ffi^ three Titles, which treat of servitudes. | By 

servitudes are meant certain portions or fragments of the rigM ol 
ownership separated, from the rest, and enjoyed by persons other! 
than the owner of the thing itself*^ When the servitude was given | 
to a particular person, it was said to be apiersonal servitmcfc. When 
it was associated with the ownership of another thing, so that 
whoever was the owner of this other thing was the owner of the 
servitude, the servitude was said to be a real or pr^e^l servitude ; 
the latter term being used beca use it was mdispensable that there | 
s hould be an immove able thinoi (see paragraph 3 of next Title), in : 
virtue of TO the nghtgi^n by the servitude was exercised ; / 
and th e word prrpJI um^ taken in a general sense, was usecl| 

to denote this immoveable. The tlijp g over whiclu_the_. praed' 
seryitndia..-was-^^ nlsa . ..alw ays aBr - mm oroaH Things 

over which servitudes, whether personal or pi'se^ialTw exercised j 
were said to serve the person to whom or the thing to which theA 
servitude was attached- and hence the terms servitnsj res serviens^ \ 
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who exercises the right withoiTt opposition, and exercises it as if he 
was its owner. As little can we speak of the tracUtio or delivery 
of a right ; hut just as quasi-^ossessio is used to express a position 
analogous to that of a possessor^ so quctsi’-traditio is a term used to 
signify the placing of a pei'son in this position. 

A''’ ■ ’ 

1. Corporales ea 2 sunt, quae sui 1. Corporeal things are those which 

natura tangi possunt : veluti fundus, ar^ by their nature tai^ible, as land, 
homo, vestis, aiirum, argentum et a slave, a garment, gold, silver, and 
denique alias res innumerabiles. other things innumerable. 

Gai. ii. 13; D. i. 8. 1. 1. 

2. Incorporales autem sunt, quae 2. Inco rporeal things are those’ 
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are incorporeal. 

Gai. ii. 14 ; D. i. 8. 1. 1. 
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whoever was the owner of this other thing was the owner of the 
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the Latter ierm being used beca use it was indispensable that there | 
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and th e word jprrpJh im^ tn.ken in a general sense, was used’ 

to denote this immoveable. Tlie tbjjog over which_the_. praedia1 

Things 

or praeSial/vrae exercised,* 
were said, to serm the person to whom or the thing to which the 
servitude was attached- and hence the terms servitnsj res se^rdenSj 
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were employed, the thing in right of which the servitude was 
enjoyed being, in opposition, termed res clomincms. (See Introd. 


sec. 64.) 

I gA n-nft <?mild have a servitude ov er his own thing , nnlli res 
sua servit. (D. viii. 2. 26.) For as he was the owner of all the 
portions into which the right of ownership was separable, he coxild 
not have a second right of ownership over any one portion Separated 
from the rest. Again, as a s^witude was the^ubtraction of some 
one portion of ownership, it did not have the**eSect of making 
the owner of the res serviens do any positive act ; its force was 
either to make him undergo^ something, as that another should 
exercise a certain power over a thing of which he was owner, or to 
make him ^^tgin from doing something which as owner of the 
thing he had power to do. Servitutum non ea ncdura est ut 
aliquid faded quis^ seel ut ediquid •patiedur aid non fadat. 
(D. viii. 1. 15. 1.) Lastly, it may be observed that a prmdia l 
seryitude was i ndivisible ; the persorn who 

^ould not break up this fragment of ownexsliip into lesser. frag.r - 
ments, but a usufrijct could be divided. / 1 . % - ^ 


Tit. III. DE SERVITUTIBUS. 

^ ,S:-- 

Riisticorum prsediormii jura sunt The sendtudes of, -rural- immove- 

liaac : iter, actus, via, aquae ductus, ahles are, iter, actus, via, and aqim 
Iterestjuseundi, ambulandihomini, 'ductus. Iter is the right of going or I 
non etiam jumentum agendi vel passing for a man, not of driving beasts 
vehiculum ; actus est jus agendi vel or vehicles. Actus is the right of driv- 
jumentum vel vehiculum, Itaque ing beasts or vehicles. So a man who 
qui iter 'habet, actum non habet ; has the right of passage simply has not 
qui actum habet, et iter habet eoque the right of passage for beasts or ve- • 
uti potest etiam sine jumento. Via hides ; but if he has the latter right 
est jus eundi et agendi et ambulandi : lie has the former, and he may use the 

nam et iter et actum in se via con- right of passage without having any . . 

tinet. Aquae ductus est jus aquae beasts with him. Via is the right of ^ 

ducendae per fimdum alienum. going, of driving beasts or vehicles, 

and of walking ; for the right of way 
includes the right of passage, and the 
right of x’>assag6 for beasts or vehicles. 
Aqiice ductus is the right of conducting M 
water through the land of another. 

. D. viii. 3. 1. j)r. 

For qmediim there is no exact English equivalent. ^JEstate^f 
suffices when we are speaking of a preedium rusiicam^ but it is 
scarcely consonant with usage to speak of a house as an ^ urban 
estai e.’ The French immevble exactly corresponds to pfm&m^ 
and, perhaps, by borrowing the term ^ immoveable ’ we approach as 
nearly to preedium as the language will permit. 

I Prsedlial servitudes, that is, servitudes possessed over one im- 
I moveable in right of having another immoveable, were divided 
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into those of ^ rural .axicl - iirban (^pxeclia rnstioa et 

urbana). The distinction undoubtedly arose from the one kind 
being more common in the country, the other in the town. But 
the istinction, as it was practically understood, soon lost the traces 
of its origin ; and a servitude was said to be that of a rural J[m-f 
moyeable when it was one which affected the soil itsel?, and 
that of an urban immoveable when it was one which aiffected the 
sii-perjioips^ that is, anything raised upon the soil. Servihdes 
prcediomm alim in solo^ cilice in mperfioie consistimt, (D. viii. 

1. 3.) If the servitude was one which affected the soil, and for 
the enjoyment of which the soil itself sufficed, as, for instance, the 
right to traverse another man’s land, or to draw water from his 
spring, it made no difference where the land or the spring was 
situated. They might be in the heart of a city, and yet the servi- 
tude was one of a rural immoveable. So, too, if the servitude was 
one which affected something built or iDlaced on the soil, as, for 
instance, the right to place a beam in another man’s building; 
although this building was in the country, the servitude was one 
of an urban immoveable. In this paragraxDh and in paragraph 2, 
instances are given of servitudes of rural immoveables. The object 
of the servitude it^r was the right of passing across land on foot 
or horseback : iter est qim quis pedes vel eqiies commeo/re potest, 

(D. viii. 3. 12.) That of the servitude actiis was the right of 
driving aiiimals or ve hicles across land : qiii actum Jiabet et qdau- 
drii‘)7ir'''itncere et jinneyita agere q)otest, (I), viii. 3. 7. jir.) That 
of the servitude via was the right of using the road in any way 
whatever, as, for instance, of clragging ^ . stones or. timber., over, it, 
which he could not do if he haid only the actus (D. viii. 3.7. j)r.) ; \ 

and of having the road, in the absence of special agreement, of the 
}yidth provided by the law of the Twelve Tables, that is, eight feet 
where it ran straight, and sixteen feet where it wound round to 
change its direction : vice laMtudo ex lege Duodeeim Tcthularum in 
porrec’bmn octo pedes hahct ; in cmfrcicttim^ id est, iihi fiexmn esty 
sedecim. (D. viii. 3. 8.) Of course the lar g er of these rights 
, comprehended the smaller ; if a xDerson hacl the right of driving 
over land, he had the right of passing over it. A sxDecial agree-, 
jne^t , might indeed be made to the contrary ; a person might, for 
instance, grant the right of driving beasts, but insist that the way 
should never be used except when beasts were driven. * • 

1. Prsedionim urbanoinm sunt 1. The servajaides — of urh an iin- 
servitiites, qu® a^dfficiis inhairent, moveables are those which appertain to / 
ideo urbanorum xoreediorum dicte, buildings, and they are said tohe ser- f 

quoniam sedificia omnia urbana vifudes of urban immoveables, because i ^ 
j)r8edia appellantur, etsi in villa we t^erm alledife^esurba^ 
iEcIifcata sunt. Item praidiorum altEough’^feally built in The country, 
urbanorum servitutes simt Iibb: ut Among these servitudes are the follow- 
vicinus onera vicini sustinea t : ut in ing : that a person has to s upp ort the fX 

parieteih, ejus hceS'vicmo tignum weight of the adjoining house ; that a i 

im mht ere : ut sti^iddiunxyelj^Smen nexpTPour should have the right of in- 
fee^iat quis in ledes stias*" veh in serting a beam into his neighbour’s I 
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into those of , rural ,axid. ..iirba^^ {imecUa rustioa et 

iirbana). The distinction undoubtedly arose from the one kind 
being more common in the country, the other in the town. But 
the distinction, as it was practically understood, soon lost the traces 
of its origin ; and a servitude was said to be that of a rural iin-f 
moyeable when it was one which affected the soil it^7 ^Sd i 
that of an urban immoveable when it was one which affected the 
miwfioies^ that is, anything raised upon the soil. Servihttes 
prcediorum ahce m solo^ alice in siiperficie consistimt, (D. viii. 

1. 3.) If the servitude was one which affected the soil, and for 
the enjoyment of which the soil itself sufficed, as, for instance, the 
right to traverse another man’s land, or to draw water from his 
spring, it made no difference where the land or the spring was 
situated. They might be in the heart of a city, and yet the servi- 
tude was one of a rural immoveable. So, too, if the servitude was 
one which affected something built or placed on the soil, as, for 
instance, the right to place a beam in another man’s building; 
although this building was in the country, the servitude w^as one 
of an urban immovestble. In this paragraj)h and in paragraph 2, 
instances are given of servitudes of rural immoveables. The object 
of the servitude it^r 'was the right of passing across land on foot 

pedes vel eqttes commecore potest, 

(D. viii. 3. 12.) That of the servitude actus was the right of 
driving animals or ve hicles across land: qiif actum Jiabet et qdau- 
strim''~'ttfiicere et jmnenia agere gpotest, (I), viii. 3. 7. pr.) That 
of the servitude via was the right of using the road in any way 
whatever, as, for instance, of dragging: stones or. timber over it. 
which he could not do if he haid only the actus (D. viii. 3. 7. pr.) ; 
and of having the road, in the absence of special agreement, of the 
}yidth provided by the law of the Twelve Tables, that is, eight feet 
where it ran straight, and sixteen feet where it wound round to 
change its direction : vice laMtudo ex lege Duodccim Tahularum in 
porrecbmn octo pedes luihct ; in a/nfractiim^ id est^ uhi flexum esty 
sedecim. (D. viii. 3. 8.) Of course the larger of these rights 
comprehended the smaller; if a person had the right of driving 
over land, he had the right of passing over it. A special agrecr 
iueat, might indeed be made to the contrary ; a person might, for 
instance, grant the right of driving beasts, but insist that the way 
should never be used except when beasts were driven. j • j 

1. Praediorum inhanornin sunt 1. The im- 

servitutes, qu® a^dfficiis inhair ent, m oveald es are those which appertain to - 
ideo urbanonun preediorum dicLe, buxldings. and they are said to be ser- ^ r 
(luoniam sedificia omnia ^ urbana vifudes of urban immoveables, because I ^ 
prsedia appeUaiitur, etsi in villa we term alLedifij^esmbam 
ffidificata sunt. ^ Item prsBdiorum altEbugh’"'reaUy buSt inThe country, 
urbanorum seryitutes simt has : ut Among these servitudes are the folio w- 
vicinus onera vicini sustinea t : ut in ing : that a person has to support the fX 
parietern ejus liceat wSno ti gnu m weight of the adjoining house; that a 1 
iy’-m^.tere : ut sti^icidim'iyeljlum nei^^^our should have the right of in- h 
f^e^iat quis in eedes suas vel in setting a beam into his neighbour’s r 


aream, vel non recipiat ; et ne altins wall; that he has to receive or not to 
tollat qnis sedes suas, ne luminihus receive the water that drops or runs 
vicini officiatur. from another man’s house on to his 

building or into his court ; or that 
he is not to raise his house higher, 
and thereby obstruct his neighbour’s |; 
lights. 

D. viii. 2. 2. 

The words (pice mlifioiis mhcerent in the text, are equivalent 
to the in swperjicie consistunt of Paul. (D. viii. 2. 20. pr.) The 
servitudes attach to some building raised on the soil. 

Oner a vicini si^ineaL By this servitude a wall or ,..pi]Igbr of 
the res serviens was obliged to support the weight of the res 
dominans. The owner of this wall or pillar, so long as he re- 
mained owner, was bound to keep it in good repair, so as to con- 
tinue to support the weight safely. (D. viii. 5. G. 2.) This was the 
only case where the owner of the res serviens Imd to do Say po^ltl ye ; 
act. BufTlie 0VVT:ier of the wai^ into winch a beam w-as let by the 
“servitude tirnii nm nittendi^ was not compelled to repair the wall, 
in order that the beam might rest there safely r (D. viii. 5. 8. 2.) 

It is easy to understand what is meant by the servitudes ^ 
stillicidii vel jiimiinis recipiendi and cdtius non tollendi,^^^l&j i 
tE5~'dne the res serviens was made to receive the rain-water of „the 
res dominans^ by the other the res serviens was prohibited from 
being raised above the res dominans. But in the text we have 
the servitude stillicidii vel jlnminis oion recipiendij and in the 
passage of the Digest (viii. 2. 2)7 ffbni which much of the text is 
borrowed, we read of a servitude altms tollen di ; and it is not 
very easy to understand what these servitudes were. Theophilus, 
ill his paraphrase of this section, thus explains the former: Aid 
tu jus hvjiismodi (i.e. stillicidia tita in meas cedes projiciendi^ 
habebas in cedes meas; et rogavi te ne stillicidia taco ant canalos 
in domum vel aream meam projiceres. Thus it would appear 
that the servitude non 'ro dpien di was an extinction of a pre- 
existent servitude ^rmlpiendi made in favour of tlie owner of 
the res serviens. So, too, the servitude altius tollendi is ex- 
plained to mean the allowing the liouse of a neiglibour to be built 
above ours ; so that the neighbour who was previously under a ser- 
vitude, or at any rate under an obligation, non cdtins tollendi^ by 
the creation of what may be • called a counter-servitude, does away 
with the impediment to his building above our house. If it was 
really a servitude, as we should cei*tainly suppose from the language 
of Theophilus, that was extinguished or nullified by this new 
countei-servitude, it seems scarcely natural that this should not be 
given among the modes of ending a servitude, and still more, that 
the usual language of the jurists with respect to the extinction of 
a servitude should be departed from. The ordinary phrase was, 
that the^ thing affected, the res servieois.^ was freed, res liberatur, 
and it seems a very cumbrous mode of effecting the liberatio rei 
to create a new servitude, when the object would have been at once 


areani, vel non recipiat ; et ne altins wall; that he has to receive or not to 
tollat qiiis sedes suas, ne luminihus receive the water that drops or runs 
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building or into his court ; or that 
he is not to raise his house higher, 
and thereby obstruct his neighbour’s | 
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D. viii. 2. 2. 

The words (pice cedificiis inhcereni in the text, are equivalent 
to the ill superficie consishtnt of Paul. (D. viii. 2. 20. pr.) The 
servitudes attach to some building raised on the soil. 

O^iera viciiii^sudinmL By this servitude a wall or ,..pi]Iiir of 
the res serviens was obliged to support the weight of the rc.s* 
dominant. The owner of this wall or pillar, so long as he re- 
mained owner, was bound to keep it in good repair, so as to con- 
tinue to support the weight safely. (D. viii. 5. G. 2.) This was, the 
only case where the owner of th e res sern mis had to do any po^ltl YP 
act. BufTlie 0VVT:ier of the wail, into which a beam was lee by the 
“semtude tvmi imm ittmidk was not compelled to repair the wall, 
in order tliat the beam might rest there safelyr (D. viii. 5. 8. 2.) 

It is easy to understand what is meant by the seiwitudes ^ ; 
stillicidii vel ^Immyis redpiendi and cvUviis jiaii *”/ 

tE5~'dne the res serviens was made to receive the rain-water of „the 
res dominans^ by the other the res serviens was prohibited from 
being raised above the res dominans. But in the text we have 
the servitude stillicidii vel jlnminis oion redpiendi^ and in the 
passage of the Digest"*(viii. 2. 2), from which much of the text is 
borrowed, we read of a servitude altins tollen di ; and it is not 
very easy to understand what these servitudes were. Theophilus, 
ill his paraphrase of this section, thus explains the former: Aid 
til jits hnjiismodi (i.e. stilliddia tita in meas cedes projidendi) 
hdbehas in cedes meas; et rogavi te ne stilliddia taco ant canales 
in domum vel arectm meam projieeres. Thus it would appear 
that the servitude non r^odpiendi was an extinction of a pre- 
existent servitude ^eolpiendi made in favour of tlie owner of 
the res servie7is. So, too, the servitude ciltius tollendi is ex- 
plained to mean the allowing the liouse of a neiglibour to be built 
above ours ; so that the neighbour who was previously under a ser- 
vitude, or at any rate under an obligation, non edtins tollendi^ by 
the creation of what may be • called a counter-servitude, does away 
with the impediment to his building above our house. If it was 
really a servitude, as we should certainly suppose from the language 
of Theophilus, that was extinguished or nullified by this new 
countei-servitude, it seems scarcely natural that this should not be 
given among the modes of ending a servitude, and still more, that 
the usual language of the jurists with respect to the extinction of 
a servitude should be departed from. The ordinary phrase was, 
that the^ thing affected, the res serviens^ was freed, res liberatur, 
and it seems a very cumbrous mode of effectiaig the liberatio rei 
to create a new servitude, when the object would have been at once 
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accomplislied by merely surrendering the existing servitude to the 
owner of the res serviens. The commentators are therefore driven 
to hold that the right previously existing, that, namely, of having 
oiir water jjow into our neighbour’s house, or of having our neigh- 
bour’s house kept from exceeding a given height, was not a servitude, 
but was given hj law, Positive enactments, such as we read of in 
Tag. AnnaL xv. 43 ; Suet. Aug. 89; D. xxxix. 1. 1. 17, may have 
decided that adjoining houses should, in particular places, for the 
mutual advantage of the owners, be of the same level or pour off 
their water on to the adjoining house, while those persons who 
were intended to be benefited might still forego this advantage, 
if they pleased to allow of a servitude being created to do away 
with the effect of the enactment. It must, however, be confessed, 
that no one who reads the passages in which enactments for the 
regulation of buildings are mentioned, would suppose that indi- 
viduals were ever allowed to infringe them by the mere permission 
of their neighbours. All that we can be quite sure of is that these 
servitudes, which were the contraries of other servitudes, were con- 
stituted for the benefit of the owner of a thing that previously had 
\ been under some disadvantage. 

It is to be observed that words are sometimes used to express 
servitudes which seem proper to the owner of the res dominam^ 
not to the owner of the res serviens. Thus, if the above explana- 
tion is correct, the servitus tollendi means the serviius patiendi 
mdnum tollere (see Bk. iv. Tit. 6. 2), and what is termed in the 
text, as it would seem more properly, the servitus stilUcklii red-- 
piendij is termed in the Digest (viii. 2. 2) the servitus stilUcidii 
avertendi. ^ 

The right...of view was protected in several ways. The servitiade ^ 
ne lummilms officiatur prevented our neighbour from doing any- 
thing, whether by building, planting trees, or by any other means, 
whereby the light was in any way, however slightly, intercepted 
from our house. The servitude ne prospedtii offendalur prevented . 
our neighbour from doing anything that would make tliejviewi 
from our house less pleasant and open (D. viii. 2. 15, 17. pr.); 
and the jus lummum forced our neighbour in building a wall to O 
l eave apertu res through which we could look beyond. (D.'viii. 2. 

^^5 


2. In rusticorum prjBdiorum 
servitixtibus quidam compixtari recte 
putant aqua haiistiim, pecoris ad 
aquam adpulsumjuspascendi, calcis 
coquendce, haren^e fodiendai. 


2. Some think that among servi- 
tudes of rural immoveables are rightly . 
included the right of dra wing wa ter, [ 
,of watering cattle, of feeding cattle, of I 
burning liiii^ of digging san^“* 


St.." VI 


D. viii. 3. 1. 1. 


' There are many servitudes, both of rural and of urban immove- 
ables, mentioned in the Digest, besides those given as examples in 
the Institutes. ^ 

3. Ideo autem hse servitntes 3. These servitudes are called the 
praedioruin ap|)ellantur, quoniam servitudes of^ immoveables, because 
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accomplislied by merely surrendering the existing servitude to the 
owner of the res serviens. The commentators are therefore driven 
to hold that the right previously existing, that, namely, of having 
oiir water jjow into our neighbour’s house, or of having our neigh- 
bour’s house kept from exceeding a given height, was not a servitude, 
but was given hj law, Positive enactments, such as we read of in 
Tag. AnnaL xv. 43 ; Suet. Aug. 89; D. xxxix. 1. 1. 17, may have 
decided that adjoining houses should, in particular places, for the 
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piendij is termed in the Digest (viii. 2. 2) the servitiis stilUcidii 
avertendi. ^ 

The right of view was protected in several ways. The servitiade ^ 
ne lummilms officiatnr prevented our neighbour from doing any- 
thing, whether by building, planting trees, or by any other means, 
whereby the light was in any way, however slightly, intercepted 
from our house. The servitude ne prospectui offendahir prevented . 
our neighbour from doing anything that would make tliewjewi 
from our house less pleasant and open (D. viii. 2. 15, 17. pr.); 
and the jiis lamintm forced our neighbour in building a wall to\3 
l eave apertu res through which we could look beyond. (D.'viii. 2. 

2. In rusticorum prjjediorum 2. Some think that among servi- 

servitixtibus quidam compixtari recte tudes of rural immoveables are rightly . 
putant aqua haustum, pecoris ad included the right of dra wing wa ter, [ ^ ^ 
aquam adpulsumjuspascendi, calcis .of watering cattle, of feeding cattle, of I 
coquendee, haren^e fodiendai. burning liih^ of digging sandT** 
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' There are many servitudes, both of rural and of urban immove- 
ables, mentioned in the Digest, besides those given as examples in 
the Institutes. £ ■ . i 

3. Ideo autem hse servitntes 3, These servitudes are called the 
praedioruin ap|)ellantur, quoniam servitudes of immoveables, because 
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sine prsediis coiistitiii non possunt. 
Nemo enim potest servitntem ad- 
qnirere iirLani vel xnstici prsedii, nisi 
qiii habet prgedium, nec qiiisqnam 
debere, nisi qni habet praedinm. 


they cannot be constituted without im- 
moveables. Bor no one can acquire a 
servitude of a rural or urban immove- 
able, unless he has an immoveable be- 
longing to him ; nor can any one owe 
such a servitude rmless he has an im- 
moveable belonging to him. 


D. viii. 4. 1. 1. 

The nature of most servitudes of urban immoveables demanded 
that the immoveable over which, and, the immoveable in right of 
which, the servitude was ^.xercised, should be contiguous; but when 
ithe servitude was one o fe^riiraf Immoveables, the prceclia need not 
. necessarily be near toge^EerT Still, however, a servitude was not 
permitted to exist which was useless to its owner ; a person could 
not have a right of way, for instance, over the land of another if 
he was prevented from using the way by land, over which he had 
no servitude, lying between his land and that over which the ser- 
vitude was to be exercised. (D. viii. 1. 14. 2.) 

There was another difference between the servitudes of rural 
j and urban immoveables. The latter were, for^the most part, used 
I continuously, the former only at times. The beam, for instance, 
always rested in the wall ; there was no moment in which the 
owner of the res Servians was not prohibited from blocking up his 
neighbour’s lights. But the wajLJwas not always being used ; nor 
were cattle always being watered (D. viii. 1. 14). From this differ- 
ence in their nature, there arises an important difference in the 
|modes in which these two kinds of servitudes might be l^t„]:)y...llot, 
being listed. A continuous servitude could be lost by non-user 
only when the servient owner did some act inconsistent with the 
existence of that servitude, and the dominant owner for a certain 
time acquiesced in the act or neglected to assert his rights. A 
discontinuous servitude, on the other hand, was lost if a certain 
time elapsed during which the dominant owner never did the act 
for the doing of which the servitude was created. (D. viii. 2. 20.) 


'/ 4. Si quis velit vicino aliquod jus 

constituere, pactionibus atque stipu- 
lationibus id eiiicere debet. Potest 
etiam in testamento quis heredem 
suum damnare, ne altius sedes tollat, 
ne luminibus sedmm vicini ofiiciat : 

• vel ut patiatur eum tignum in parie- 
j • tern immittere vel stillicidium ha- 
bere : vel ut patiatur eum per flin- 
dum ire, agere aquamve ex eo 
ducere. 


4. If any one mshes to create a 
right of this sort in favour of his 
neighbour, he must do so by ag ree - j 
n mnts and stipulations. A person can I 
also, by testament, bind his heir not| 
to raise his house higlier lest he ob- 
struct a neighboiir’s lights, to permit 
a neighbour to insert a beam into his 
wall, or to receive the water from a 
neighbour’s roof; or, again, he may 
oblige his heir to allow a neighbour 
to go across his land, or to drive 
beasts or vehicles, or to conduct water 
across it. 

B. viii. 4. 16. 




Gai. ii. 81 




' Gains tells us (ii. 29), tlatbt jura were 

among res* manoipi (see Introd. sec. 59), while ^rmdiorwm 
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time elapsed during which the dominant owner never did the act 
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• vel ut patiatur eum tignum in parie- 
j • tern immittere vel stillicidium ha- 
bere : vel ut patiatur eum per flin- 
dum ire, agere aquamve ex eo 
ducere. 


4. If any one mshes to create a 
right of this sort in favour of his 
neighbour, he must do so by ag ree - j 
n mnts and stipulations. A person can I 
also, by testament, bind his heir not| 
to raise his house higlier lest he ob- 
struct a neighboiir’s lights, to permit 
a neighbour to insert a beam into his 
wall, or to receive the water from a 
neighbour’s roof; or, again, he may 
oblige his heir to allow a neighbour 
to go across his land, or to drive 
beasts or vehicles, or to conduct water 
across it. 

B. viii. 4. 16. 




Gai. ii. 81 




' Gains tells us (ii. 29), tlatbt jura were 

among res* manoipi (see Introd. sec. 59), while ^rmdiorwm 


■urljanoritm were not, and that the former were constituted by 
rnt mcif atio ; the latter, as well as personal seryitncles, were con- 
stituted by the process termed in jure cessio. (See introductory 
note to this Book.) But these inodes of constituting servitudes 
vvere only applicable to the sditm Itcdimjjm : in the provincial 
lands, where there was no legaF ownership at all, no ownership 
of servitudes could be given. But Gains says, that if any one 
wished to create a servitude over provincial pwclia^ he could . 
effect it ])ac>tiomhim et dvpidatiomhm^ using the words of the 
text. The parties agreed to constitute the servitude, and this 
agreement (pactio) was generally, perhaps almost always, followed 
by a stipulation or solemn contract (see Introd. sec. 83), by which 
the person who permitted the servitude to be constituted over his 
f vcedium^ bound himself to allow the exercise of the right, by 
subjecting himself to a penalty in case of refusal. (See Theophil. 
Faraphrase of Text.) When the right had been once exercised, 
and the owner of the servitude had thus the quasi-jmsessio of the " 
servitude, the printpr secured him in the enjoyment of his right by 
granting him possSssory interdicts (see Introd. sec. 107, and note 
on introductory section of Title 6 of this Book), and also per- 
mitted him, if the servitude afterwards passed out of his (quasi-- 
qossessio^ to bring an action to claim it, called tlie actio FatHir 
by which a hona fide possessor was allowed to represent 
himself fictitiously as a dominns^ and to claim (V'indicarG) a thing 
as if he were the owner. (Bk. iv. Tit. 6. 4 ; D. vi. 2. 11.1.) In 
all probability the same mode of constituting servitudes obtained 
also with regard to the solum Ita-lmm ; although there were 
proper and peculiar modes of constituting servitudes over prcedia 
Italioa^ yet if an agreement and stipulation were followed by (quasi- 
qossGSsio, the prmtor would protect the (quasi-q)osse.ssor. And hence 
it was said that servitudes were constituted jure prcdorio and were I 
maintained ttdtione prcetoris. ’ 

Modern writers on Koman law are much divided in opinion 
whether servitudes were really constituted pactionihus atque sti- 
pidaUo7iilms^ by agreements and^ ^stip u l ations alone, „ or whether 
we are always to understand that, to perfect the title, what is I 
termed (qiiasi-traclitio was necessary. That is, whether, as traditioi 
was necessary to transfer the property in a corporeal thing, so it | 
was necessary, in order to transfer the property in an incorporeal | 
thing, that the person to whom it was transferred should be placed ! 
in the legal quasi-possession of his right. If the servitude was a 
positive one, it is very easy to see how this quasi-possession could 
be established ; for directly the right was exercised with the miimus 
possidendi, and permitted to be so exercised by 1ehe‘ owner of the 
' res servmis, the person in favour of whom the servitude was con- 
stituted would have the quasi-possession. But when the servitude 
was a negative one, when the owner of the res serviens was merely 
bound not to do something, the only evident mode by which 
possession could be said to be gained was, when the owner of the 
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nvljanovitm were not, and that the former were constituted by 
mu nci^m tio ; the latter, as well as personal servitudes, were con- 
stituted by the process termed i n ju re cessio. (See introductory 
note to this Book.) But these inodes of constituting servitudes 
vvere only applicable to the sditm Italimjjm : in the provincial 
lands, where there was no legaF ownership at all, no ownership 
of servitudes could be given. But Gains says, that if any one 
wished to create a servitude over provincial he could . 

effect it ‘paoiionihus et stipidationihiLSj using the words of the 
text. The parties agreed to constitute the servitude, and this 
agreement (pactio) was generally, perhaps almost always, followed 
by a stipulation or solemn contract (see Introd. sec. 83), by which 
the person who permitted the servitude to be constituted over his 
bound himself to allow the exercise of the right, by 
subjecting himself to a penalty in case of refusal. (See Theophil. 
Faraphrase of Text.) When the right had been once exercised, 
and the owner of the servitude had thus the rpixtsi-possessio of the ‘‘ 
servitude, the printpr secured him in the enjoyment of his right by 
granting him possessory interdicts (see Introd. sec. 107, and note 
on introductory section of Title 6 of this Book), and also per- 
mitted him, if the servitude afterwards passed out of his (piasi- 
to bring an action to claim it, called tlie Ifiddir 

by which a hona fide possessor was allowed to represent 
himself fictitiously as a dominus^ and to claim (^mndicare) a thing 
as if he were the owner. (Bk. iv. Tit. 6. 4; D. vi. 2. 11.1.) In 
all probability the same mode of constituting servitudes obtained 
also with regard to the solum Italicum ; although there were 
proper and peculiar modes of constituting servitudes over lyrceclm 
Italioa, yet if an agreement and stipulation were followed by quasi- 
qmssessioy the prmtor would protect the q^lasi- 2 )osse^s,so'r. And hence 
it was said that servitudes were constituted jure prcdorio and were I 
maintained tuiUone prcetoris. ’ 

Modern writers on Homan law are much divided in opinion 
whether servitudes were really constituted pmUomhus cdque sti- 
■ pidalumilmSj by agreements and^ ^stip u l ations alone ^ ^ or whether 
w© are always to understand that, to perfect the title, what is| 
termed qiiasi-traditio was necessary. That is, whether, as traditiol 
was necessary to transfer the prop)erty in a corporeal thing, so it | 
was necessary, in order to transfer the property in an incorporeal | 
thing, that the person to whom it was transferred should be placed ! 
in the legal quasi-possession of his right. If the servitude was a 
positive one, it is very easy to see how this quasi-possession could 
, be established ; for directly the right was exercised with the animus 
yossidendu and permitted to be so exercised by the* owner of the 
"'""res servmis, the person in favour of whom the servitude was con- 
stituted would have the quasi-possession. But when the servitude 
was a negative one, when the owner of the res serviens was merely 
bound not to do something, the only evident mod© by which 
possession could be said to be gained was, when the owner of the 
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res domma7is sn^isfully resisted an attempt of tlie owner of tlie 
res servie^is t6""3o*t1ie thing which he was bound by the servitude 
not to do. But as the exercise of the right given by a positive 
servitude was an act evident and cognisable by all whom it con- 
cerned, it is with regard to positive servitudes that the question is 
principally debated, whether the exercise of the right was an indis- 
pensable part of the right being constituted. 0^ the whole, it seems 
; the better opinion that quasi-tradition was a necessary part of the 
' constitution of a servitude. Without quasi-tradition the benefit of . 
'■ the interdicts could not be ijlainoeHT^ (B. viii. 1. 20.) 

Mancipation and injure cessio were quite obsolete in the time 
of Justinian. We have Jwo modes given in the text by which ser- 
I vitudes might be constituted under his legislation : (1) i>ciot'lonihiis 
atque stipiiktimiibus^ i.e. agreements, whether followed or not by a 
2 ^ stipulation, and (2) testamento. When given testcmmito, a servitude 
might be given as well directly to the legatee as by condemning 
the heir to transfer it to him, both modes, in the time of Justinian, 
having exactly the same effect. To these modes must be added : 
5 3. That adj;iidicatio7ie^ when a judge awarded'^the property in a 

servitude under the actions familice erciscundce and comimmi 
dividimdo. (See Introd. sec. 103; D. x. 2. 22. 3.) 4. That of 

reserving the servitude in making a traditio of the rest of the 
property, when it was in fact constituted by having all the other 
ju7^cc in re7n separated from it, instead of, as usual, being itself 
separated from the rest. 5. Lastly, the possessor who had had 
a Jong quasi-possession of a servitude was protected in it. The 
usucapion of servitudes, which perhaps existed previously, was for- 
bidden by the lex Scriho7iia^ passed probably in the time of Tibe- 
rius. (D. xli. 3. 4. 29.) But a long Jmia jide possession was 
protected by praetorian actions and interdicts. Traditio pla7ie et 
patie7itia servitutum inducet officimn iwcetoris. (D. viii. 3. 1, 2 ; 
D. viii. 3. 12.) This, perhaps, principally applied to servitudes 
u7'ha%07'um prcedioncmy for these only were capable of a continuous 
exercise (servitides qiice m supei^ficie comistmitj possessione retk 
neniiir). (D. viii. 2. 20. pr.) But there were particular servitudes 
rusticonm qjrcediormn, long usage of* which gave rights which 
were protected. Among these were the jus aqum dmendm^ the 
jus itineris, and thejtis actus. The possessor had to show that 
his possession had been neither ^ 5 had not 

to show any good title for possession. (D. viii. 5. 10. pr.) What 
was the length of time requisite for the possessor to have exercised 
the right is not certain, although it may be conjectured to have 
been the same as for the longi tempo7'is possessio of provincial lands, 

I i.e. ten years if the parties were in the same province, and twenty 
if the parties were in different provinces. If land was acquired 
by usucapion, the servitudes that went with it were also acquired 
in the same way (D. xli. 3. 10. 1), and if a servitude had been lost 

( by non-usage, it could, or at any rate some servitudes could, be 
regained by two years’ usucapion. (Paul. Sent i. 27, 2.) 
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res domma 7 is sn^ssfully resisted an attempt of tlie owner of tlie 
res servie^is t6""3oTble thing which he was bound by the servitude 
not to do. But as the exercise of the right given by a positive 
servitude was an act evident and cognisable by all whom it con- 
cerned, it is with regard to positive servitudes that the question is 
principally debated, whether the exercise of the right was an indis- 
pensable part of the right being constituted. On the whole, it seems 
; the better opinion that quasi-tradition was a necessary part of the 
'constitution of a servitude. Withou^,qua§i-traditipn the benefit of . 
the interdicts could not be plamae^^ (B. viii. 1. 20.) 

Mancipation and in jnre cessio were quite obsolete in the time 
of Justinian. We have Jwo modes given in the text by which ser- 
vitudes might be constituted under his legislation : (1) fcidionihus 
atqm stipiiktimiibus^ i.e. agreements, whether followed or not by a 
stipulation, and (2) testamento. When given testcmmito^ a servitude 
might be given as well directly to the legatee as by condemning 
the heir to transfer it to him, both modes, in the time of Justinian, 
having exactly the same effect. To these modes must be added : 
3. That adjudicatio7ie^ when a judge awarded"^ the property in a 
servitude under the actions familice erciscmulce and commnni 
dividimdo. (See Introd. sec. 103; D. x. 2. 22. 3.) 4. That of 

reserving the servitude in making a traditio of the rest of the 
property, when it was in fact constituted by having all the other 
jura in rem separated from it, instead of, as usual, being itself 
separated from the rest. 5. Lastly, the possessor who had had 
a long quasi-possession of a servitude was protected in it. The 
usucapion of servitudes, which perhaps existed previously, was for- 
bidden by the lex Sorihonia^ passed probably in the time of Tibe- 
rius. (D. xli. 3. 4. 29.) But a long Jmia jide possession was 
protected by praetorian actions and interdicts. Traditio plaiie et 
patie^itia servitutmi mducet officimn prcetoris. (D. viii. 3. 1, 2 ; 
D. viii. 3. 12.) This, perhaps, principally applied to servitudes 
urhanorum prcedionm, for these only were capable of a continuous 
exercise (servitiites qace m superjicie consistmit^ possessiooie retk 
neniur). (D. viii. 2. 20. pr.) But there were particular servitudes 
rusticonm prcediontm^ long usage of" which gave rights which 
were protected. Among these were the jm aqum diicsndm^ the 
jus itineris, and tliejus ackis. The possessor had to show that 
his possession had been neither ^ dlcm, nor precmio ; but had not 
to show any good title for possession. (D. viii. 5. 10. pr.) What 
was the length of time requisite for the possessor to have exercised 
the right is not certain, although it may be conjectured to have 
been the same as for the longi temporis possessio of provincial lands, 

I i.e. ten years if the parties were in the same province, and twenty 
if the parties were in different provinces. If land was acquired 
by usucapion, the servitudes that went with it were also acquired 
in the same way (D. xli. 3. 10. 1), and if a servitude had been lost 

( by non-usage, it could, or at any rate some servitudes could, be 
regained by two years’ usucapion. (Paul. 8ent i. 27, 2.) 
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Tit. IV. DE USUFRUOTU. 


Usiisfructiis est jus alienis rebus 
Titendifruendi salva rerum substan- 
tia. Est enim jus in corpore : quo 
siiblato et ipsum tolli necesse est. 


Usufciiet is the right to use and 
enjoy things belonging to others, pro- 
v ided that the substance of the thmg s j 
u^d remains ■ uhn^rpt^lT EorTFls| 
right o ver som ething corporeal ; inT 


if this thing perishes, usulruct it- 
self necessarily x^erishes also. 


D. vii. 1. 1, 2. 

We now i)ass to p)ersonal servitudes, those, namely, which arej 
given to a j)erson simply as a person, and not as the owner of 
particular house or x^iece of land. In personal as in xorasdial serY ,;;j 

vitud^ajma-poi’tion of the dominium is detacl ied fnom t he rest^ ^b^ / — 

this portio n ism iiade-^pD of many and ind ehnite-rightsynot^ as in! 
praedial sorviT,ndes,.j^ ^ definite right. Personars5> i 

vitudes”!!!^^ from rearinlpeing a pnlicSle to moveables as 

well as to immoveable s ; and the personal. ..servitiid e ... 
was rliviftih lej that is, some of the fruits included in the servitude 
might be parted with, although the servitude mus was, like real ^ 
servitudes, indivisible. 

The j)erson to whom the %tsusfruchti> was gi\^n had two rights- 
united ; he had the jiis odencUj that is, the right of making every 
possible use of the thing apart from consuming it or from taking' 
the fruits of it, as, for instance, the right of living in a house or 
employing beasts of burden ; and he had also the fniencli^ the 
right of taldng all the fruits of the thing over which the servitude 
was constituted. The definition of fmctm is (pmcjv/id in funclo 
7iascitur (D, vii. 1. ,59. 1), that is, the ordinary produce, but notf 
accidental, accessious or augmentations, such as a treasure found 1 
(D. xxiv. 3. 7. 12) or islands formed in a river. ^ 

He. JIliEhiLaQilr. or let,., oiLgiTO- his . right of taking the fruits to 
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another, and th e profits . 

(D. vii. 1. 12. 2.) It was only such of the frudus as 
I were actually taken or gathered by him, or those acting under 
I him, that belonged to him ; and no fruits which were not gathered 
at the tim^c^Jii^^eabh. passed to his heir. (See Tit. 1. 36.) He was 
obliged to give s ecurit y, on entering on the exercise of his right,, ^ 
that he would use his right as a good •pateTfmnilias^ and give up,, 
at the time when his right expired, the possession of the thing, 

(D. vii. 9. 1.) We have had an instance of what was meant by 
using his right a good paterfamilias in j)aragr. 38 of Tit. 1, • 

where it is said that h© is bound to replace dead sheep and dead I 
trees. He was also bound nob t o alterj ibk. nature of the thing over 
which the right extended; he could not, for instance, build on land 
unbuilt on, or change the use to which land was specially destined. 

(D. vii. 1. 7; 1 ; D. vii. 1. 13. 4.) And it is with reference to this- 
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Tit. IV. DE USUFRUOTU. 


Usiisfructiis est jus alienis rebus 
Titendifruendi salva rerum substan- 
tia. Est enim jus in corpore : quo 
sublato et ipsum tolli necesse est. 


Usufcuet is the right to use and 
enjoy things belonging to others, pro- 
v ided that the substance of the thmg s I 
u^ed remains ■ uhihrpt^lT For it is * 
a right oyer som ething corporeal ; anT 
if this thing perishes, The usufcuct it- 
self necessarily perishes also. 


1 ... ^ 


D. vii. 1. 1, 2. 

We now pass to personal servitudes, those, namely, which are^ 
given to a person simply as a person, and not as the owner of 
particular house or piece of land. In personal as in prasdial ser-^ ^j 

vitudes ongnp QL-tion of the domimum is detached from the rest^ _b^ / 

this portio n is-n na£b-.ai]3 of many and indefi nite-rights.^not 3 as in! 
predial servitudes . Q£.ja^-«ingl e and definite right. PersonaTsSi^ ^ 
vitudos”!!^^ from rearin Eeing a pnlic^le to moveables as 

well as to immoveable s ; and the perso n a L .sendtiideZ^ a^^^ 

rliviRih lej that is, some of the fruits included in the servitude ^ 
might be parted with, although the servitude mus was, like real ^ ' 
servitudes, indivisible. 

The person to whom the imisfructm was gi\^n had two rights- 
united; he had thej/m* utendij that is, the light of making every f 
possible use of the thing apart from consuming it or from taking' 
the fruits of it, as, for instance, the right of living in a house or 
employing beasts of burden ; and he had also the jus fruencU^ the 
right of taking all the fruits of the thing over which the servitude 
was constituted. The definition of fmctm is (pdcquid in funclo 
nasdtur (D. vii. l.,59. 1), that is, the ordinary produce, but not/ 
accidental, accessious or augmentations, such as a treasure found 1 
(D. xxiv. 3. 7. 12) or islands formed in a river. ^ 

HQ-fflig ht sell , or let,.. QiLgive- his right of taking the fruits to 
another, and th e profits h e theiLcedeiSSrwere Jgm^^ 

(D. vii. 1. 12. 2.) It was only such of the jrv.dm as 
I were actually taken or gathered by him, or those acting under 
I him, that belonged to him ; and no fruits which were not gathered 
at the tim^of J.ii^^eaih..pa to his heir. (See Tit. 1. 36.) He was 

obliged to give s ecurit y, on entering on the exercise of his right,, 
that he would use his right as a good 'paterfamilias ^ and give up,, 
at the time when his right expired, the possession of the thing, 

(D. vii. 9. 1.) We have had an instance of what was meant by 
using his right a good paterfamilias in paragr. 38 of Tit. 1, • 

where it is said that he is bound to replace dead sheep and dead I 
trees. He was also bound not t o alterj ibk .natux^e of the thin g over 
which the right extended; he could not, for instance, build on land 
unbuilt on, or change the use to which land was specially destined. 

(D. vii. 1. 7; 1 ; D. vii. 1. 13. 4.) And it is with reference to this- 
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that the words scilua rerum suhstcmtia, in the text, are sometimes 
understood, so that the sentence would mean, nsufriiot is ' 


( of iisin gLjaiiii,taki_n£ 

js Q as not to alt eiiJiha^i'ihataince. Ulpian (Iteg. 24. 26) certainly 

mses the words salva rerwm suhstantia in a sense very similar ; 
Tbut the concluding words of the section make it more natural to 
■ understand sal va rev am substantia as referring here to the dura- 
tion of the usufruct. • It lasts as long as the thing over which it 
is constituted remains unaltered j for^if the thing perishes, the 
usufruct perishes. The two seTlfences""of this section are taken 
without alteration from the Digest, but are from different authors, 
the former being from Paul, the latter from Celsus. (D. vii. 1. 1, 2.) 
Very probably Paul did not use the words salva rerum siilstantia 
with reference to the duration of the servitudes ; but the compilei’s 
of the Institutes saw that, if they were used in this sense, tlie 


■ 1 \ 'm 


two sentences would cohere together. 


1. Ususffuctus a proprietate se- 
Xmrationein recipit idqiie pluribus 
modis accidit. Ut ecce si (juis 
alicui usumfructimi legaverit; iiam 
heres midaui habet proprietatem, 
legatarius usumhuctum : et contra 
si fimdiun legaverit dediicto nsu- 
friictii, legatarius iindam liabet 
proprietatem, lieres * vero usumfru- 
otum: item alii nsuinfructiim, alii 
dediicto eo fandmn legare potest. 
Sine teKStamento vero si quis velit 
alii nsiimfructiim eonstituere, pacti- 
onibns et stipnlationibus id etiicere 
, debet. Ne tamen in nniversiim in- 
utiles essent proprietates semper 
abscedente nsnfriictn, placnit, certis 
modis extingui usumfructum et ad 
proprietatem reverti. 


D. vii, 1. 6, pr. ; D. xxxii. 2. 19. ])r, 


1. The usufruct may be*detaclied 
from the property ; and this separation 
takes x)lace in imny ways : for example, 
if the iisW^uet is givenjo any one as a 
legacy ; for the heir i Ss then the baye 
ov^j^ship, and lEe legatee has *the 
uslmu^t; conversely, ifT)he es tate i s 
given as a legacy, subject to tGede- 
duction of “IHe' usufruct, the leggitcc 
has the bare own ership, and tlie h^^h' 
has the usufruct. Again, the i] jiufr-n et^ 
may be given as a' legacy to one pSonT 
and the land minus this usufruct may 

be given fd' anotherl IT' any one 

wishes to constitute a usufr’uct other- 
wise than by testament, he must effect j 
this by pacts and stipulations. But,| 
lest the property shonld”be rendered 
wholly profitless by the usufruct being 
for ever detached, it has been thought 
right that there should be certain ways 
in which a usufruct may become ex- 
tinguished, and be again absorbed in 
the property. 

; D. vii. 1. 3. and 2 ; Gai. ii. 31. 


h-:- ■ 


-jt- 
■ n 












Besides the other modes of constituting servitudes mentioned 
in the note to the fourth paragraph of the last Title we may in tlie 
case of usufructs notice that a usufruct was, at least in one instancy, 
constituted lege, i.e. by express enaptmtot. It will be found from 
the first paragraph of the ninth Title of this Book, that under Jus- 
tinian’s legislation the father acquired the use of his son’s 2 >eculmm. 
We see from the text that a testator gave or reserved a usufruct by 
mere wording of his will. When the dealing was mier vivos, 


the 


of his will. 


* the transferor gave the usufruct by agreement, or else reserved it 
i in mskmg B, traditio o{ the 7iiMa p'i'oprietas. rv>v< 


It will be observed that, in putting the third case of gift of 
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that the words saha reruon siibstcmtia^ in the text, are sometimes 
understood, so that the sentence would mean, nsufriiot is th andglit 
[nf^using aniL ta king tha..jhiMofJ,bia^g^^^ 

|K n^a,s not tg tlie sii hstn.nce . Ulpiaii (lleg. 24. 26) certainly 

mses the words salva rerum sichstantia in a sense very similar ; 
hut the concluding words of the section make it more natural to 
understand salva reram substantia as referring here to the dura- 
tion of the usufruct. It lasts as long as the thing over which it 
is constituted remains unaltered j for^if the thing perishes, the 
usufruct perishes. The two serif ences ""'of this section are taken 
without alteration from the Digest, hut are from different authors, 
the former being from Paul, the latter from Celsus. (D. vii. 1. 1,2.) 
Very prohahly Paul did not use the words salva rerum substantfa^ 
with reference to the duration of the servitudes ; hut the compilei’s 
of the Institutes saw that, if they were used in this sense, the 
two sentences would cohere together. .. ^ 

1. Ususfructus a proprietate se- 1. The usufruct may be*detaclied 
parationem recipit idque plurihus from the property ; and this separation 
inodis accidit. Ut ecce si quis takes ^dace in m«my ways : for example, 
alicui usumfructuin legaverit ; nam if the usuffuct is givenjio any one as a 
heres nudam hahet proprietatem, legacy ; for the heirjms then the baje 
legatarius usumfL’uctum : et contra ov^i;ship, and IKe legatee has “"the 
si fundum legaverit deducto usu- uslmn^t; conversely, ifTihe es tate i s 
fructu, legatarius nudam habet given as a legacy, subject to tGede- 
proprietatem, heres ♦vero usiimtru- duction of “"iHe' usufruct, the leggitee 
ctum : item alii usumfructum, alii has the bare own ership, and tlie h^‘h' 
deducto eo fundum legare potest, has the usufruct. Again, the i lgufru et^ 
Sine testamento vero si quis velit may be given as a legacy to one pSrsonT 
alii usumfructum eonstituere, pacti- and the land minus this usufruct may 

onibus et stipulationibus id ehicere be given ‘f6’'''an^^ Tr’"''aiiy one 

, debet. Ne tamen in universum in- wishes to constitute a usufruct other - 
ittiles essent proprietates semper wise than by testament, he must effect j 
abscedente usufructu, placuit, certis this by pacts and stipidations. But,j 
modis extingui usumfructum et ad lest the property shoulcTbe rendered 
proprietatem reverti. wholly profitless by the usufruct being 

for ever detached, it has been thought 
right that there should be certain ways 
in which a usufruct may become ex- 
tinguished, and be again absorbed in 
the property. 

D, vii, 1. 6. pr. ; D. xxxii. 2. 19. i)r. ; D. vii. 1. 8. pt*. and 2 ; Gai. ii. 31. 

Besides the other modes of constituting servitudes mentioned 
in the note to the fourth paragraph of the last Title we may in the 
case of usufructs notice that a usufruct was, at least in one instancy, 
constituted lege, i.e. by express enaptmtot. It will he found from 
the first paragraph of the ninth Title of this Book, that under Jus- 
tinian’s legislation the father acquired the use of his son’s ‘p^eulium. 
We see from the text that a testator gave or reserved a usufruct by 
the mere wording of his will. When the dealing was mter vivos, 

I the transferor gave the usufruct by agreement, or else reserved it 
I in making b. traditio of the 7ivda proprietas, {/w rv>v' 

It will be observed that, in putting the third case of gift of 
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usufruct by testament, tliat, namely, in wliicli tbe usufruct is 
given to one legatee, tbe 7mda ■proprietas to another, the gift ^ to 
the latter is expressed by the words dediwto eo (i.e. usiifructu) 
fimchim. The Digest'T^xxxiii. 2. IS) ex]^h.ins why the words do- . 
diwto 00 should in such a case be carefully added to a gift of the 
fimdtts ; for if they were not, the second legatee would be treated 
as having the nuda pr opr iotas ^ and also as having a joint interest 
in the usufruct with the first legatee. ^ 'r ' ' y 

2. Constituitiir autem ususfrnctiis 2. A usufruct may be constituted 
non tantuin in fundo et aedibus, ve- not only of lands and buildings, but 
nna etiam in servis et jumentis also of slaves, of beasts of burden, and 
ceterisque rebus, exceptis his, quse everything else except things which are I 
ipso usu consumuntur : nam eae consumed by being used, for these are I 
neque naturali ratione neque civili susceptible of a usufruct neither by 
recipiunt usumfructum. Quo nu- natural nor by civil law. Among such 
mere sunt vinuiii, oleum, frumen- things are wine, oil, wheat, garments ; 
turn, vestimenta. Quibus proxima and of a like nature is coined money ; 
est pecunia numerata : namque in for it, too, is in a manner consumed in 
ipso usu adsidua permutatione quo- the very use made of it, through con- 
dammodo extinguitur. Sed utilita- tinually x>assing fi.*om hand to hand, 
tis causa senatus censui1^ posse etiam But the senate, thinking such a measiu'e 
earum rerum usumfructum consti- would be useful, has enacted that a 
tui, ut tamen eo nomine heredi uti- usufruct even of these ihings may be 
liter caveatur. Itaque si pecunhe coirstituted, if^nlysqjBddent. security is | 
ususfructus legatus sit, ita datur given to the liem ; and therefore if the| 
legatario, ut ejus fat, et legatarius usufruct of money is given to a legatee, 
satisdat heredi delanta pecunia re- the money is considered to be given to 
stituenda, si inorietur aut capite him in complete ow ngighip J has 

minuetur. Cetera quoque res ita to give securSy to the heir for the re- 
traduntur legatario, ut ejus f ant : paymeirFof an equal sum in the event 
•sed sestimatis his satisdatur, ut, si of liis death or his undergoing a capitis 
inorietur aut capite minuetur, tanta deminutio. Other things, too, of the 
pecunia restituatur, quanti eaa fue- same kind are delivered to the legatee 
rint iestimataB. Ergo senatus non so as to become his property ; but their 
fecit quidem earum rerum usuin- value is estimated and security is given 
fructum (nec enim poterat), sed per for the payment of the amount at which 
cautionem quasi usumfructum con- they are valued, in the event of the 
stituit. legatee dying or undergoing a capitis 

cteminuMo, The senate has not then, 
to speak strictly, created a usufruct of 
these things, for that was impossiblo, 
but, by requiring security, has esta-| 
blished a right anala^'ousto a usufruct.! 

D. vii. 1. 3. 1 ; D. vii. 5. 1, 2, 3, 7. 

Properly only things (jam in usu . non oonsiimmitar could he 
the subject of a servitude which consisted in using things only for 
a time ; hut as things qim tesu ooiisimimtur^ things that perish 
in the nsing, are things that may for the most part be easily 
replaced by similar things of an equal quantity and quality, the 
senatusconsuUiim referred to in the text (the date of which is 
uncertain, but is probably not later than Augustus) permitted 
that things (puoo usu consummitwr should be made subject to a 
kind of usufruct by which they might be consumed at once, and 
then, on an event occurring by which a real usufruct would have 


LIB. ir. TIT. IV. 


127 


usufruct by testament, tliat, namely, in wliicli tbe usufruct is 
given to one legatee, tbe 7mda proprietas to another, tlie_gift^ to 
the latter is expressed by the words clediwto eo (i.e. iisufruGtii) 
fimclmn. The Digest'^^xxxiii. 2. 19) exj^ains why the words do- . 
diwto 00 should in such a case be carefully added to a gift of the 
fimdiis ; for if they were not, the second legatee would be treated 
as having the 7iuda pToprietas^ and also as having a joint interest 
in the usufruct with the first legatee. ^ "r ■ 

2. Constituitiir autem ususfrnctiis 2. A usufruct may be constituted 
non tantuin in fundo et aedibus, ve> not only of lands and buildings, but 
nna etiam in servis et jumentis also of slaves, of beasts of burden, and 
ceterisque rebus, exceptis his, quse everything else except things which are I 
ipso usu consiimuntur : nam eae consumed by being used, for these are I 
neque naturali ratione neque civili susceptible of a usufruct neither by 
recipiunt usumfructum. Quo nu- natural nor by civil law. xA.mong such 
mere sunt vinuiii, oleum, frumen- things are wine, oil, wheat, garments ; 
turn, vestimenta. Quibus proxima and of a like nature is coined money ; 
est pecunia numerata : namque in for it, too, is in a manner consumed in 
ipso usu adsidua permutatione quo- the very use made of it, through con- 
dammodo extinguitur. Sed utilita- tinually x>assing from hand to hand, 
tis causa senatus censui1^ posse etiam But the senate, thinking such a measiu’e 
earum rerum usumfructum consti- would be ixseful, has enacted that a 
tui, ut tamen eo nomine heredi uti- usufruct even of these ihings may be 
liter caveatur. Itaque si pecunite coiistituted, if^nly sqjBddent-seciirityis| 
ususfructus legatus sit, ita datur given to the lieir ; and therefore if thef 
legatario, ut ejus frat, et legatarius usufiruct of money is given to a legatee, 
satisdat heredi de lanta pecunia re- the money is considered to be given to 
stituenda, si niorietur aut capita him in (^inp^le|^wner§l^^ ; but he has 
minuetur. Cetera quoque res ita to give securSy to the heir for the re- 
traduntur legatario, ut ejus frant : paymeirTof an equal sum in the event 
•sed asthnatis his satisdatur, ut, si of liis death or his undergoing a capitis 
morietur aut capite minuetur, tanta demimbtio. Other things, too, of the 
pecunia restituatur, quanti ea fue- same kind are delivered to the legatee 
rint astimata. Ergo senatus non so as to become his property ; but their 
fecit quidem earum rerum usuni- value is estimated and security is given 
fructum (nec enim poterat), sed per for the payment of the amount at which 
cautionem quasi usumfructum con- they are valued, in the event of the 
stituit. legatee dying or undergoing a ccbpiUs 

aeminU'tio, The senate has not then, 
to speak strictly, created a usufruct of 
these things, for that was impossiblo, 
but, by requiring security, has esta-| 
blished a right anala^'ousto a usufruct.! 

D. vh. 1. 3. 1 ; D. vii. 5. 1, 2, 3, 7. 

Properly only tilings (piim in . no7i cmimmwbtiir could be 
tlie subject of a servitude wliicli consisted in using things only for 
a time ; but as things (jim mu oomwmimtw^ things that perish 
in the nsing, are things that may for the most part be easily 
replaced by similar things of an equal quantity and quality, the 
se7uitusconsuUum referred to in the text (the date of which is 
uncertain, but is probably not later than Augustus) permitted 
that things quee usu consummitur should be made subject to a 
kind of usufruct by which they might be consumed at once, and 
then, on an event occurring by which a real usufruct would have 
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expired, that is, the death or cajntis demimdio of the nsufructuary , 
they were to be replaced by similar things, or, what e ffect ed the 
same object in a different way, their pecuniary value was estimated 
1 on the commencement of the 'quasi-usufruct, as it is termed, and 
paid at its expiration. Ulpian gives the following as the terms 
of the senatusco7isvltiim : Ut omnium rerum qucis in cujusqne 
qMtrimonio esse constaret^ ususfntckis legari possit. (D. vii. 
5. 1.) 

It will be observed that the text includes garments, vesUmmiia^ 
among things of which there was only a quasi-usiifruct, whereas 
the Digest twice speaks of them as things of which there was a 
real usufruct. (D. vii. 1. 15. 4; vii. 9. 9. 3.) They were, in fact, 
one or the other according as it was the garments or their value 
that was to be given to the owner of the nuda pTOpnetas at the 
^ end of the usufruct, and this might depend on the intention 
. of the parties or the nature of the materials. 

SatisdatuT. The usufructuary not only guaraxHeed by a sti- 
pulation the replacement of the things or the payment of their 
value, but he procured a suretj (fidejussor) jjo guarantee if also. 
D. vii. 5. 8. f) ^ 

, , ' 3. Finitur autem ususfructus 

morte fructuarii et duabiis capitis 
deminiitioiiibus, ma&ima et media, 
et^hion utendo per modum et tern- 
pus. Quae omnia nostra statuit con- 
stitutio. Item finitur ususfrnctus, si 
domino pro^Drietatis ab usufractua- 
rio'^^tfedatiir (nam extraneo ceden- 
: . ' ' do nihn agitiir) : vel ex contrario si 
fructuarius proprietatem rei adqui- 
^ sierit, quae res consolidatio appella- 
‘ tur. Eo amplius constat, si sedes 
' * ' incendio consumptae fueririt vel 
etiam terrae motu aut wtio suo eor- 
ruerint, extingui usumfruetum et 
ni areae quidem usumfruetum de- 
beri. 


3. The usufmet^js terminated by 
the death oFtEe usufructuary, by two 
kmds'"’of capitis ,demintUio, namely, 
the greatest and the middle, and also 
by not being used according to the 
manner and (Tunng the time fixed; 
all wliich points have been decided 
by our constitution. The usufruct is 
also terminated if the usufructuary 
siOT^pders it to the owner of the pro- 
X')erty (a cession to a stranger would 
not have this etlect) ; or, conversely, 
by the usufructuary acquiring the pro- 
j)erty, which is called consolidation. 
Again, if a building is consumed by 
fire, or thrown down by an earthquake, 
or falls through decay, the usufruct of ) 
it is necessarily extinguished, nor does 
there remain any usufruct due even of 
the soil on which it stood. 


C. iii. 33. 16. x>r. and 1, 2 ; Gai. ii. 30. 


'I The text points out five ways in which the usufruct would 
I I terminate. 1, By the death or capitis demmutio of the usufruc- 
tuary. If the u sufr uct belonged to a city or corpefration w hich 
.c^HLId JIQt die, i t lastM Jbr m Jiu urlr ed.^ ^ as being the extrem e 
f length of t he du ration of human life. (D. vii. 1. 56.) 

to Just inian the minima capitis deminutio extinguished a usu-' 
fruct (Paul. Se^it. iii. 6. 29), because the person who underwent it 
was not the same person in the eyes of the law after undergoing* 
I it as he was before ; he commenced a new existence. Justjinian 
I altered the law in this respect (C. iii. 33. 16), and he also decided 
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expired, that is, the death or ccqntis demmmtio of the nsufructuary, 
they were to be replaced by similar things, or, what e ffec ted the 
, same object in a different way, their pecuniary value was estimated 
? on the commencement of the 'quasi-usufruct, as it is termed, and 
paid at its expiration. Ulpian gives the following as the terms 
of the senatusco7isidtiim : Ut omnium TGrimi in cujusque 

qmtrimonio esse constaret^ 'imisfntckis legari ‘possit. (D. vii. 

5. 1.) 

It will be observed that the text includes garments, vestimmta^ 
among things of which there was only a quasi-usiifruct, whereas 
the Digest twice speaks of them as things of which there was a 
real usufruct. (D. vii. 1. 15. 4; vii. 9. 9. 3.) They were, in fact, 
one or the other according as it was the garments or their value 
that was to be given to the owner of the nuclei pToprietas at the 
^ end of the usufruct, and this might depend on the intention 
. of the parties or the nature of the materials. 

SatisclcduT. The usufructuary not only guaraiHeed by a sti- 
pulation the replacement of the things or the payment of their 
value, but he procured a surety (ficlejmsor) jjo guarantee if also. 
D. vii. 5. 8. f) ; i 

, , ' 3. Finite autem ususffuctus 

morte fructuarii et duabus capitis 
deminiitioiiibus, ma&ima et media, 
e1>'non utendo per modxim et tem- 
pns. Quae omnia nostra statuit con- 
stitutio. Item finite ususfinictus, si 
domino pro^Drietatis ab usufractua- 
rio^^tfedatiir (nam extraneo ceden- 
: . ' ' do nihil agitiir) : vel ex contrario si 
fnictuarins proprietatem rei adqui- 
^ sierit, quae res consolidatio appella- 
‘ tur. Eo amplius constat, si cedes 
* ' incendio consumptce fueript vel 
etiam terrae motu aut wtio suo cor- 
ruerint, extingui usumfruetum et 
nl arece quidem usumfruetum de- 
beri. 


3. The xxsufmct^is terminated by 
the deatli oFlEe usufructuary, by two 
kinds'"b? c(ipitis,,deminidio, namely, 
the greatest and the middle, and also 
by not being used according to the 
manner and (Tunng the time fixed; 
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C. iii. 33. 16. i)r. and 1, 2 ; Gai. ii. 30. 


'I The text points out five ways in which the nsufi’uct would 
I I terminate. 1, By the death or capitis demmutio of the usufruc- 
tuary. If the u sufr uct belonged to a city or cprpcfration which 
.c^HLIi JIQt die, i t lastM Jbr m Jiu ndr ed ., ^ ^ as being the extrem e 
^ f length of the du ration of human life. (D. vii. 1 . 5^) 

Justinian the minima capitis demmutio extinguished a usu-^ 
fruct (Paul. Se^it. iii. 6. 29), because the person who underwent it 
was not the same person in the eyes of the law after undergoing* 
I it as he was before ; he commenced a new existence. Justjiiiian 
I altered the law in this respect (C. iii. 33. 16), and he also decided 
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a question wMcli had divided the jurists, whether a usufruct 
acquired by a slave or a fUiisfamilias tei’miiiated on the death of 
the slave, or death or ca^dtis deminuMo of the son, or whether it 
remained for the benefit of the master or father. He decided that 
it should remain until the master’s or father’s natural or civil death, 
and further, that in the case of a filkisfamilias^ it should also con- 
tinue for his benefit after his father’s death ; so that the father had 
the usufruct for his life, and then the son, if he survived the 
father, had it for his life. (0. iii. 33. 16, 17.) 

2. Non ufendo per modum et tempiis. Secondly, the usu- 
fructuary might lose the usufruct by not using it in the way agreed 
on by the parties during the time fixed by law. The usufructuary 
might, for instance, have the use of ^ f^idus for the summer, and ’ 

if he used it only during the winter he 'would not use the usufruct 
of the fundm in the way it was given him, and this was equivalent 
to not using it. at all ; and if he did not exercise his right at any 
period previous to the time fixed by law as that when the usufruct . , . 
became extinct by nqn-visagf., his right was gone. This time was, f ’ 
u nder tlie old law’:, year when the usufruct affected moveables, ! 
and two years when the usufruct affected immoveables. If thisj ' 
period elapsed, without the right being exercised, the owner of the ^ 
‘nuda propristas gained the usufruct by usucapion. Jn stinia n / 
altered this by fixing t hree yea rs as the time for moveables, and I ’ 
ten or t^fjenty years iormuno veab ^ according as the person j 
affected was pn^nt or absent. (See Tit. 6. 1.) The usufructuary 
was placed so far in the position of an owner of a thing, that it 
required the same lengtli of time to make him lose the usufruct 
as it did to make the owner lose the property. Hence it is said 
in the Code (iii. 83. 16. 1) that he was not to lose the usufruct 
unless talin exeepdlo (i.e. of usucapion) usiifructucurio opponaittir^ 
qiim etimn .n domhdffm vmdicaret pOfin^et cum prcmeniomvd ahsentem 
excluder G, 

Non-usage and capUin demmutlo only afiected rights alreadjj^ 
commenced ; and iu order to avoid their effects the usufr;^ct was 
often given by legacy in vel mG7hSGSy As 

a new usufruct thus begmi' eTacH year, month, or day, there could be 
no non-usage for a longer time than the duration of each usufruct, 
and capitw demvinuflo only affected the usufruct existing at the 
time it was undergone. (D. vii. 4. 1. 3, 28.) 

■ 8% domino cedatur. Thirdly, usufruct was lost if it was 

surrendered to the owner of the 'nuda prop^dstas. The word 
^ladlSf^elongs, in the corresponding passage of Gains, to the in 
jure cessio, the fictitious suit by which personal servitudes were 
given up in the time of Gains. Tliis mode of giving up servitudes 
to the dominm being obsolete, less technical words would be more 
appropriate in the text. The usufructuary could not tranter the | 
usufruct to another, because the usufruct attached^EoTTuTpef 
and was to terminate by his death or ca/pitis deminiitio^ and not| 

that of a stranger. He could allow another to exercise his right 
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of taking the fruits until ke himself died or lost the servitude, but 
this did not make that person the owner of the usufruct. 

4, 5. The two other inodes by which a usufruct might be lost, 
viz. (4) consolidation when the usufruct was extinguished, (iiiia 
Ires sua Qiemini servit^ and (5) the thing being consumed, that is, 
neither really perishing, or having its sulsfantia altered, need no 
explanation. 

Of course, if a usufruct was made conditionally, or for a 
limited time, it expired when the condition was accomplished or 
the time ended. 

Apart from the modes of extinction by death and ccvpitis cUmi- 
nuUg peculiar to us'iisfructiis and ususn servitudes generally were, 

’ in the time of Justinian, extinguished in much the same way as the 
particular servitu de of u sufruct, viz. : 1. By the destruction of the 
thiiig— l}Ee“T*6i domioians or tKe" res serviens. 2. By the owner of 
the res serviens becoming owner of the res dommanSn or, in case of 
personal servitudes, by the usufructuary or iisuary acquiring the 
remainder of the pro^orietas, 3. By the surrender of the servitude:!; 
to the owner of the res dommans eithei; by agreement or by 
permitting something that destroys the servitude (D. viii. 6. 8). 
4. By the exphation of the period during which the duration of 
the servitude has been limited by the creator. 5. Lastly by non- 
usage, there being, however, a remarkable difference in this respect 
between servitudes rusticoriim prcediorum and servitudes v/dm- 
nonm prcediorum ] for as the possession of the former was not 
continuous, that is, the right was not always being exercised, the 
mere non-usage of the right during the time fixed by law extin- 
guished it ; but as the possession of the servitudes iirhanormn 
tprcediormn was continuous, it was necessary that the owner of the 
I res serviens should do something to break the possession, or, as it 
I was termed by the jurists, iisuccvpere libertafem (D. viii. 2. 6), i.e. 
to commence the liberation of the res serviens, as, for instance, 
to turn a stilUoidium away from his premises ; and if this was 
acquiesced in during the time fixed bylaw, that is two y ears before 
Justinian, and, after "the changes introduced by Justinian, teii or 
t TOuty^year s according as the parties were or were not in the* same 
province, the owner of the res domlnans could not afterwards 
claim his servitude. , " t ‘ 

4. Cum autem finitus faerit usus 4. When the nsufrnct is ended, it 

fiiictus, reveititur scilicet ad pro- reverts to the property ; and the per- 
imetatem^ et ex eo tempore nudse son who had the bare ownership be- 
proprietatis dominus incipit plenam gins thenceforth to have full power 
habere in. re potestatem. over the thing. 

Some texts have finibus faerit totiis 'iisiisfrnctm ; for as the 
j 3 afruct portions of it might exist, and yet other 

portions Irave reverted to the owner of the mida proprietas. It 
may he remarked that if two persons had a joint i nli.ei;e st in the 
same usufruct, and the usufruct was divided between them, when 
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one died, liis share went, not to the owner of the nuclei proiyrietas 
bnt to his copropiietor : inter fructiiarios est jus accrescendi, (D. 
vii. 2. 1. pr.) 


Tit. V. DE USU ET HABITATJONE. 

lisclem istis modis, qitibus nsiis- A. naked use is constituted in the 
fractus constituitiu'j etiam nudiis same ways as the usufruct ; and is ter- 
usus constitiii solet, iisdemcpr^ilirs ininated in the same ways in which 
mocTi's finitur, quibus et ususfructus the usufruct also ceases, 
desinit. 

D. vii. 1. 3. 3. 


The use was a iportion of the usufruct. The person to whom 
this right was given could use the thing, but not take any of its 
fruits. He had the nudus usus (D. vii. 8. 1), the bare use of the 
thing, and enjoyed all the advantages he could obtain from the 
use; but he could avail himself of nothing which the thing pro- 
duced, He could not, like the usufructuarv^ let, selh or give the ' 
exercise of his right, for he was excluded from taking what were 
t illed fmcti IS civiles, a s much as from taking /rncto naturales. 
The jurists, however, modified in some degree the rigour of this " 
principle ; and the owner of the use was allowed, in cases where 
the right would otherwise have produced no benefit whatever, or 
where it seemed right to put a favourable interpretation on the 
wording of a testament, to take as much of certain kinds of pro- 
duce as was sufficient for his^,dahy.waiits. 


1. Minns autem scilicet juris in 
USU est quain in usufructu. Nam- 
que is, (pd fundi nudum usuin 
hahet, nihil ulterius habere intel- 
legetur, quam ut oleribus, pomis, 
lioribus, ieno, strainentis, lignis ad 
usum cottidianum utatur ; in eoque 
fundo liactemis ei morari licet, xit 
neque domino fundi molestus sit 
neque his, per quos opera rustica 
fiunt, impedimento sit : nec ulli alii 
jus, quod Iiabet, aut vendere aut 
iocare aut gratis eoncedere potest, 
cum is, qui usumfriictimi habet, 
potest haee omnia facer©. 


1. But, of course, the right of use 
is less extensive than that of usufruct ; 
for he who has the naked use of lands, 
is not understood to have anything 
more than the right of taking herbs, 
fruit, flowers, hay, straw, and wood, 
sufficient for his daily supply. He is 
permitted to establish Inmself upon the 
land, so long as he neither annoys the 
owner, nor hinders those who are en- 
gaged in the cultivation of the soil. 
He cannot sell, or let, or give gra- 
tuitously his right to another, while a 
usufructuary may do all these things. 


1). vii. 8. 10. 4 ; D. vii. 8. 12. 1 ; B. vii. 8. 11. 


The jurists differed as to the fntdiis of which a certain daily 
supply might be taken, and as to whether it was necessary that 
they should be consumed on the spot. (D. vii. 8. 10. 1 ; D. vii. 
8, 12. 1 ; D. vii. 8. 15.) The station of the ttsiimdus and the abun- 
dance of the fruits would make a difference in particular cases. 

The usitu rius could prevent the owner as well as any one else 
from coming onland subject to a tmis^ except for the purpose of 
cultivating it. 
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Aiit gratis eonceclere. There would be a sort of fnwkis in 
\ being able to gratify the wish of giving and of conferring a favour, 
instead of receiving a price. 


2. Item is, qui sedinm usimi 
habet, hactenus juris habere intel- 
legitur, ut ipse tantmn habitet, nec 
hoc jus ad aliuni transferre potest : 
et vix receptiini, videtiir, ut hospi- 
tem ei recipere lieeat et cum uxore 
sua liberisque suis, item hbertis nec 
non aliis liberis personis, quibus non 
minus quam servis utitur, habitandi 
jus habeat et convenienter, si ad 
mulierem usus sedimn pertineat, 
cum marito habitare ei lieeat. 


D. viL 8. 2. 


2. He who has the use of a house, 
has a right over it to the extent of 
inhabiting it himself ; he cannot trans- 
fer this right to another ; and it is not 
without hesitation that it has been 
thought allowable that he should re- 
ceive a guest in the house, and live in 
it with his wife and children, and 
heedinen, and other free persons who 
may be attached to his service no less 
than his slaves are ; and that a wife, in 
the same way, if it is she who has the 
use of a house, may live in it with her 
husband. 

1 ; D. vii. 8. 4, G, 8. 


The ■amarvus had the use of the whole^ owner 

could not make use of any part not used by the usuarms, (D. 

: vii. 8. 22. 1.) So, too, the right of iisiw was indivisible, and could 
I not be given in detached portions, as that of usufruct could be, to 
different persons. (D. vii. 8. 19.) But one person could have 
the use, and another the usufruct of the same thing. (D. vii. 8. 
14. 3. 

The doubt expressed in the text had long ago been set at rest, 
and it was settled that the wife or the husband might use the 
thing of which the use was given to the other. (D. vii. 8. 4. 1 ; 
D. vii. 8. 9.) 

\ ^ k item is, ad quern servi usus 3. So, too, he who has the use of 

t" pertinet, ipse tantum operis atque a slave, has only the right of himself 
, / V, ministerio ej us uti potest : ad alium using the laboixr and services of the 

, ji; vero nullo modo jus suum transferre slave: for he is not permitted in any 

^ - ‘ ' ei concessum est. Idem scilicet juris way to transfer his right to another, 
est et in jmnento. And it is the same with regard to 

beasts of burden. 

D, vii. 8. 12. 5, 6. 

4. Sed si pecoris vel ovirnn usus 4. If the use of cattle or sheep is 
■ > . ^ legatus fuerit, neque lacte neque given as a legacy, the pepon who has 

^ V agnis neque lana utetur usuarius, the use cannot take tlie milk, the 

quia ea in fruetu sunt. Plane ad lambs, or the wool, for these are 

stercorandum agrum suum pecoribus among the fruits. But he may cer- 
uti potest. tainly make use of the animals to ma- 

nure his land. 

D. vii. 8. 12. 2. 


As a flock was hardly of any use if a person might not take 
any of the frudusj the iisuarius was allowed to have a little milk 
(modicum lac) when the usus had been constituted in a way to 
admit of a favourable interpretation. (D. vii. 8. 12. 2C) 
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The doubt expressed in the text had long ago been set at rest, 
and it was settled that the wife or the husband might use the 
thing of which the use was given to the other. (D. vii. 8. 4. 1 ; 

D. vii. 8. 9.) 

3. Item is, ad quern servi usus 3. So, too, he who has the use of 
pertinet, ipse tantum operis atque a slave, has only the right of himself 
ministerio ejus uti potest : ad alium using the laboixr and services of the 
; vero nullo modo jus siium transferre slave: for he is not permitted in any 
ei concessum est. Idem scilicet juris way to transfer his right to another, 
est et in jmnento. And it is the same with regard to J 

beasts of burden. 

B. vii. 8. 12. 5, 6. 


4. Sed si pecoris vel ovirnn usus 4. If the use of cattle or sheep is 
legatus fuerit, neque lacte neque given as a legacy, the pepon who has 
agnis neque lana utetur usuarius, the use cannot take tlie milk, the 
quia ea in huetu sunt. Plane ad lambs, or the wool, for these are 
stercorandum agrum suum pecoribus among the fruits. But he may cer- 
uti potest. tainly make use of the animals to ma- 

nure his land. 

B. vii. 8. 12. 2. 


As a flock was hardly of any use if a person might not take 
any of the fructusj the usuarius was allowed to have a little milk 
(modicum lac) when the usus had been constituted in a way to 
admit of a favourable interpretation. (D. vii. 8. 12. 2.) 
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5. Sed si cni habitatio legata 
sire aliqno mo do constituta sit, 
neq[iie xisus videtnr neqae iisnsfcii- 
ctiis, sed (inasiproimnm aliquod jus, 
Quam liabitationem babentibiis pro- 
pter rerum utilitatem secundum 
Marcelli sententiam nostra deeisione 
promulgata permisimus non solum 
in ea degere, sed etiam aliis locare. 
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5, But if the right of habitation is 
given to any one, either as a legacy 
or in any other way, this does not 
seem a use or a usufruct, but a right 
that stands as it were by itself. Brom 
a regard to what is useful, and con- 
formably to an opinion of Marcellus, 
we have published a decision, by 
which we have permitted those who 
have this right of habitation, not only 
themselves to inhabit the place over 
which the right extends, but also to 
let to others the right of inhabiting it. 


D. vii. 8. 10. pr. ; C. iii. 33. 


The jurists had doubted whether hahitcdio was to be considered 
a distinct servitude (D, vii. 8. 10. pr.), which Justinian here pro- 
nounces it to he. So far as it ditfered from the use, or, after Jus- 
tinian gave the power of letting the house, from the usufruct, of 
the house, it perhaps differed by being an occupation allowed as a 
J^Qt rather than as a right, if this is the meaning of Modestinus 
when, in speaking of'^a legacy of liahitaUo given in singiilos cmnos 
Wilt menses^ lie says, 'potius in facto quam in jure condstit. (D. 
iv. 5. 10.) It did not cease by non-usage or by cajnMs deminuko. | 
(D. vii. 8. 10. pr.) ^ 


6. Ha3C de servitutibus et usu- 
fructu Gt usu et habitatione dixisse 
sufiiciat. De hereditate autem et 
de obligationibus siiis locis propo- 
nemus. Exposuimus siimmatim, qui- 
bus modis jure gentium res adqui- 
runtur : mode videamus, quibus 
modis legitimo et civili iiire adqui- 
runtur. 


0. Let it sufiice to have said thus 
much concerning servitudes, usufruct, 
use, and habitation. We shall treat 
of inheritances and obligations in their 
proper places. We have already briefly 
explained how things are acquired by 
the law of nations; let us now ex- 
amine how they are acquired by statute 
and the civil law. 




Before quitting the subject of servitudes it is jmoper to observe 
that, besides the posses spxy intej^^^^ by which the possession of | t*. 

servitudes was secured, there were two real actions by which a fivn/'t 
claim was made with regard to a servitude. By the one (actio in ^ 
rem corifessoriaf the ownex^gf claimed to have his"^ 

servitude protected, an3 the right to it j)ronounced to be his, against ’ 

any one who attempted to disturb him in his quasi-possession, or 
disputed his right. By the other (actio in rem 7iegatoria), the 
thing over which another person claimed or exercised a 
servitude himself* claimed to have this thing pronounced free from, 
the servitude. It might seem as if this was rather a 
an action for the servitude than itself a real action. But it was 
considered a substantive and independent action, because the owner 
of the dominium thereby vindicated liis claim to a portion of it, 
namely, to the servitude which it was attempted to detach from 
the ownership. (See Book iv. Tit. 6. 2.) 
b/ Justinian now returns to the examination of the modes hi v 
wMc^things are acquired, and the sixth Title would properly I 
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5, But if the right of habitation is 
given to any one, either as a legacy 
or in any other way, this does not 
seem a use or a usufruct, but a right 
that stands as it were by itself. Brom 
a regard to what is useful, and con- 
formably to an opinion of Marcellus, 
we have published a decision, by 
which we have permitted those who 
have this right of habitation, not only 
themselves to inhabit the place over 
which the right extends, but also to 
let to others the right of inhabiting it. 
pr. ; C. iii. 33. 


The jurists had doubted whether liahitatio was to be considered 
a distinct servitude (D, vii. 8. 10. pr.), which Justinian here pro- 
nounces it to he. So far as it differed from the use, or, after Jus- 
tinian gave the power of letting the house, from the usufruct, of 
the house, it perhaps differed by being an occupation allowed as a 
J^ct rather than as a right, if this is the meaning of Modestinus 
when, in speaking of'^a legacy of liahitatio given in singiilos annos 
cviit lie says, ‘potius in facto (jttam in jure conmtit. (D. 

iv. 5. 10.) It did not cease by non-usage or by capitis deminutio. j 
(D. vii. 8. 10. pr.) ^ 


6. liasc de servitutibus et usu- 
fructu Gt usu et habitatione dixisse 
sufiiciat. De hereditate autem et 
de obligationibus suis locis propo- 
nemus. Exposuimus siiminatim, qui- 
bus modis jure gentium res adqiii- 
xuntur : modo videamus, quibus 
modis legitimo et civili jure adqui- 
runtur. 


0. Let it suffice to have said thus 
much concerning servitudes, usufruct, 
use, and habitation. We shall treat 
of inheritances and obligations in their 
proper places. We have already briefly 
explained how things are acquired by 
the law of nations; let us now ex- 
amine how they are acquired by statute 
and the civil law. 


.o 


Before quitting the subject of servitudes it is jiroper to observe r ryr\ 
that, besides the posses spxy intej^d^^^^ by which the possession of | t*- 

servitudes was secured, there were two real actions by which a 
claim was made with regard to a servitude. By the one (actio in ^ 
rem (mifessoriaf the owuer^gf jbhe^^s^^^ claimed to have his"^ 

servitude protected, and the right to it pronounced to be his, against f ’ 
any one who attempted to disturb him in his quasi-possession, or 
disputed his right. By the other (actio in rem negatoria)^ the “jj. 

a thing over which another person claimed or exercised a 
servitude himseh claimed to have this thing pronounced free from, 
the servitude. It might seem as if this was rather a 
an action for the servitude than itself a real action. But it was 
consicTered a substantive and action, because the owner 

of the dominimn thereby vindicated liis claim to a portion of it, 
namely, to the servitude which it was attempted to detach from 
the ownership. (See Book iv. Tit, 6. 2.) 
b/ Justinian now returns to the examination of the modes hi v 
wMc^things are acquired,, and the sixth Title would properly I 
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follow the latter part of the first. Before, however, we leave the ^ 

subject of jura m rem falling short of ownership, we must notice 
three other kinds of such j-ura in rem besides servitudes, of which ^ i 
the Institutes here make no mention. These are the jns emphy- 
teutioarium, the jus stiperfiGiarmimj and the jtis 2 yi{P'i' 0 r is. 

The exact time when servitudes first became a part of Roman 
law is not easy- to discover. The Twelve Tables determine the ! 

width of a way, but there is nothing to show that this was intended 
to regulate the width of a way to which one person had a right 
over the land of another. However, the nature of servitudes 
makes it almost certain that they must have very early been 
. ^cognised by law ; and, at any rate, we learn that they were so 

Republic. The period at which the 
^ three jura in rem^ whichT weTiave just named, were established ^ 
as a part of law, . can be ascertained more readily. The first, 
y the jus empliytentyrn'kimj though based on an institution of the 
civil law, yet only assumed its peculiar character in the time 
; of the Lower Empire ; the two othei^s owed their existence to the 
pra3tgrs. 

\ The jiis emfhifteiiticarkim^ or, as it is more generally called, 

. emyhifteusis (see Book iii. Tit. 24. 3), was the right of enjo ying a 
! all the fruits , and disposing at pleasure, of the yrcvclkinn of another, 
subject to the payment of a yearly rent {y)ensio^ or cmun i) to T He 
qwnex. Formerly the lands of the Roman pedpIeTof municipalities, 
or the college of priests, used to be let for different terms of years, 
sometimes for a short term, such as that of five years, sometimes 
for a term amounting almost to a perpetuity, under the name of 
cufri veetiqales. (Gai. iii. 145.) Afterwards, not only the lands 
but also the houses of private individuals were let in a similar 
manner^ and these lands and houses so let were termed 'pmdia 
pm^pliyteuticania (0. xi. 58. 61), a name arising from there being a 
mew wnership, or what almost amounted to an ownership, engrafted 
(Jv, (j>vrsvco) on the real dominium. Alongside this new tenure 
sthl continued the letting by the state of agri vecUgahs. Either ^ 
shortly before, or in the time of Justinian, the two rights, that 
relating to the agri vectigales, and that of emgdiytousis.^ were / 
united under the common name of emphyi&mis^ and subjected to 
particular regulations. ^ ^ 

^e^^K^B oth lands and buildin gs could be snl^’ect to 

|(Nov. vii. 3. 1. 2.) The emphyteuta, as the -person wlio enjoyed thp • 
Fright was termed, besides emoviner^aR the iwhts of a nsnfriictni 3 .rv_ ^ ^ 


i.jaf„..the thi ng, or rather of h is rights over-it^ iu ^.-ny ^ 
ge^ (Nov. vii. 3. 2), except that the. dominns had a i 


0^5 if <5i<i not exercise tliis right, he hadf 
> a fine on the transfer of not more thanj per cent, on the purchase- i 
money. (0. iv. 66. 3.) T he e7n/phyteutaeo-\i]f\ crfin±i^a^Rer\rT>,iTd e.ja^ 
ii^ (D- ^iii* 1^6. 2) ; he had a real action 
(which, however, was saU to be utilis vmdicati^ he was 

not the owner, but only in the place of one) to defend or assert his 
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follow the latter part of the first. Before, however, we leave the 
subject oi jura in rem falling short of ownership, we must notice 
three other kinds of such jura in rem besides servitudes, of which 
the Institutes here make no mention. These are the jns emphy- 
tsutioariumj tide j^ts sitpGrfiGiarmmj and the jtis 2 yig')ior is. 

The exact time when servitudes first became a part of Roman 
law is not easy- to discover. The Twelve Tables determine the 
width of a way, but there is nothing to show that this was intended 
to regulate the width of a way to which one person had a right 
over the land of another. However, the nature of servitudes 
makes it almost certain that they must have very early been 
^ recognised by law ; and, at any rate, we learn that they were so 
before the end of the Republm. The period at which the 
^ three jura m rem^ which” we~Tave just named, were established 
as a part of law, . can be ascertained more readily. The first, 
the jus emiilvytG^itimrmm^ though based on an institution of the 
civil law, yet only assumed its peculiar character in the time 
; of the Lower Empire ; the two othei^s owed their existence to the 
praetors. 

I The jus emioliqfteiiticarkim^ or, as it is more generally called, 

. emvlivtmsls (see Book iii. Tit. 24. 3), was the right of enjoying 
-all the fruits , and disposing at pleasure, of the imvdkim of another, 
subject to the payment of a yearly ren t {jmnsio^ or amm i) to "t]ie 
owner. Formerly the lands of the Roman pebple^'f municipalities, 
or the college of priests, used to be let for different terms of years, 
sometimes for a short term, such as that of five years, sometimes 
for a term amounting almost to a perpetuity, under the name of 
^ ayri vediqales. (Gai. iii. 145.) Afterwards, not only the lands 
but also the houses of private individuals were let in a similar 
mannerj and these lands and houses so let were termed frcvdia 
/ leonjphjteuticaria (C. xi. 58. 61), a name arising from there being a 
mew o;wnership, or what almost amounted to an ownership, engrafted 
(Jv, (pvrsvco) on the real dominium. Alongside this new tenure 
sthl continued the letting by the state of agri vectigahs. Either 
shortly before, or in the time of Justinian, the two rights, that 
relating to the agri vectigales, and that of emgiliyfAyusiSj wei’e 
united under the common name of emphytevsisy and subjected to 
particular regulations. 

1$^ lands and, buildings could be snl^’ect to ^ 

^ ’Nov. vii. 3. 1. 2.) The einph/teuta, as the nerson wlio enjoyed the ^ 
f right was termed, bes i des enjoying all the rights o f a nsufr uctuayy, 



or rather of his 






^ he. /^leased (Nov. vii. 3. 2), except that the. dominm had a 
- xip^of preemption* or, if he did not exercise tliis right, he had 
> a fine on the transfer of notmore than2 per cent, on the purchase- 


money, 
the t 


(0. iv. 66. 3.) T he e7r^pllytmda7ee^■{\(\ 

gagejt (D. xiii. 7. 16. 2) ; he had a real action 
(wEch, however, was said to be Si utilis vmdicatio^ because he was 
not the owner, but only in the place of one) to defend or assert his 
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rights ; and at Iiis death his right was t r ansmitted to his heirg. 
(Nov. vii. 3.) He was obliged to pay his under any circum- 

stances, whether he actnaily .benefited by his empJiyteiisis or not, 
and could be expelled if the pensio was three years in arrear. 
i.(C. iv. 66. 1.) lie was also bound to use the thing over which 
his right extended, so that it was not deteriorated in value at the 
time his right expired. (Nov. vii. 3. 2.) 

The right of superfioies was almost identical with that of 
emjjliyteusis^ but applied only to the siiperjides^ that is, things 
built on the ground. the ground itself . It was the right of 

disposing freely of a building erected on another man’s soil without 
destroying it, subject to the payment of a yearly rent. (D. vi. 1. 74.) 

It must have been the creation of the jm prcetoriiim at a time 
when there was nothing like the emphyteusis of buildings, and 
when it was only lands that were let as agri vectigcdes. The rights 
and duties of the siiperjiciarh the person who enjoyed the right, 
may be gathered from those of the emphyteuta. 

The 'I m t he right given, to a creditor o ver a thing 

belonging to another^ in order, to secure the payment of a debt. 
When the thing ove r which the right was given passed into the 
possession of tlie oTP.rlh orj t he right of the creditor was expressed 
by the word inmvus: when'TEe thing 3^e^i ned in_._the hands ^o T 
tfie debtor, tlie right, of tlie cre^ditor was expressed bv It^nvotheGa, 
Sometimes only one ' or more particular things were under a 
I i/ypotheoa, Bometime^ all the propei'ty of the debtor. The right 
of the creditor extended only to the amount of his debt, but all 
the thing pledged was subject to his claim. The right might be 
created bv- the mere agreeme nt of the parties, w ithout any handin g 
o ver or tradition of the thing p ledged to t he credito r. (0. viii. 

1 7 . 2.90^ I Sometimes the right was created bv a magi st rate, w ho 
gave execution to a creditor by this means ; and in many cases the 
^law created what was callerl hypnfJieea tacAtfi^ over the property, ^ 
"as, Ibr instance, over the p roperty of a tutor , in favour of the piypil, 
and over the property of a husband, jEat the dos of the wife 




might be restored 

The (1) of selling (D. xx. 5) or pledging 

(G. viii. 24) the thing pledged ; (2) of satisfying his own claim 
before that of any one else out of the proceeds of the sale, or of 
the money obtained by pledging the thing ; (3) of having himself 
constitut ed o wner of the thing if no purchaser could be found 
for it. The creditor could notj 3 e.„J-e prived even by agreemen t 
of his power of sale . jTustiiBim enacted thatTu'nIess m p^^^FSes 

otherwiseagreeHTfEe! sh oidd tahe place s po ^sQQner.J ibMi^^^^^t^^ 

y ears after notice to pagr and in two years more, if no purchaser 
could Ttefbro creditor could be declared the owner. (Tit. 8. 
1 note.) (4) Of blunging a real action (termed the actio quasi- Ser- 
viand) against any third person who unlawfully detained the thing 
pledged to him, or, if he had only a hypotheca^ against the borrower 
to put him in possession of the thing pledged, (Bk. iv. Tit. 6.7.) 


(j. 
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rights ; and at Iiis death his right was t r ansmitted to his heirg . 
(Nov. vii. 3.) He was obliged to pay his ^pensio under any circuin^ 
stances, whether he actnaily .benefited by his empJiyteims or not, 
and could be expelled if the pensio was three years in arrear. 
i.(C. iv. 66. 1.) lie was also bound to use the thing over which 
his right extended, so that it was not deteriorated in value at the 
time his right expired. (Nov. vii. 3. 2.) 

The right of suj)erficies was almost identical with that of 
empliyteusu^ but applied only to the superficies^ that is, things 
built on the ground. the ground itself . It was the rigdit of 

disposing freely of a liiuilding erected on another man’s soil without 
destroying it, subject to thejayment of a yearly rent. (D. vi. 1. 74.) ^ 
It must have been the creation of the jm prcetormm at a time 
when there was nothing like the emplvyteiisis of buildings, and 
when it was only lands that were let as cujri vecticjcdes. The rights 
and duties of the siiperficiarvns^ the person who enjoyed the right, 
may be gathered from those of the emphyteuta. 

The j us pu(7w ri ^ was th e right p iven t o a creditor o ver a thing 
belonging to another^ in order, to semir© the payment of a debt. 


When the thlup- over which the i‘ 


given nassed into the 


iressed 




by limMheca. 


Sometimes only one ' or more particular things were under a 
sometimes all the propei'ty of the debtor. The right 
of the creditor extended only to the amount of his debt, but all Cxjj 
the thing pledged was subject to his claim. The right might be 
created bv- the mere agreeme nt of the parties, w ithout any handin g f ^ 
o ver or tradition of the thing p ledged to t he credito r. (0. viii. 

17. 2 the right was created bv a mag ist rate, w ho ^ 
gave execution to a creditor by this means ; and in many cases the 
law created what was called hypnilmen. tacita. over the property, ^ 
lis, for instance, over the p roperty of a tutor , in favour of the piypil, 
and over the p roperty of a husband, tJ iat the dos of the wife 
might be restored! ^ 


The creditm^had (1) of selling (D. xx. 5) or pledging (j. 
(0. viii. 24) the thing pledged ; (2) of satisfying his own claim 
before that of any one else out of the proceeds of the sale, or of 


the money obtained by pledging the thing ; (3) of having himself 
constitut ed o wner of the thing if no purchaser could be found 
for it. The creditor could notj 3 e.„J-e prived even by agreemen t i 
o f his power of sale . enacted thatTimlessTEn 

otherwiseagreeHTfEi sale shm dd tahe place s pgt _SQoner,J ih^ two. 

y ears after notice to paffr and in two years more, if no purchaser . 
could creditor could be declared the owner. (Tit. 8. 


1 note.) (4) Of blunging a real action (termed the actio tjuasi-Ser- 
viand) against any third person who unlawfully detained the thing 
pledged to him, or, if he had only a hypotheca^ against the borrower 
to put him in possession of the thing pledged, (Bk. iv. Tit. 6.7.) 
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If the same thing was pledged to diiOferent creditors, the one 
I to whom it was first pledged had generally a preference, potior 
tempore^ potior jtire. But there were certain hypgthecce which 
1 had special privileges attached to them, and which had a first 
: claim on the property of the debtor, such as the liypotJieca of the 
imperial treasury for the jDayment of taxes (C. iv. 46. 1), 
and that of a wife f or her dos (Bk. iv. Tit. 6. 29 ; C. viii. 14. 12) ; 
and Jiy 2 ootheG^wh.ich were created by an instrument signed by 
three substantial witnesses had a preference over others by a consti- 
tution of Leo. (C. viii. 18. 11.) 

Gains speaks of an older form of giving pledge, the contractus 
fiducice^ by which the full property in the thing pledged was made 
over to the creditor by mancvpatio or in jure cessio^ the debtor 
being entitled to a reconveyance if he paid the debt ; but this was 
obsolete in the time of Justinian. 


Tit. VI. DE USUOAPIONIBUS ET LONG! TBMPOKIS 
POSSESSIONIBUS. * 


Jure civili constitutum fuerat, 
ut, qui bona hole ab eo, qui dominus 
• non erat, cum crediderit, eum do- 
minum esse, rem emerit vel ex 
donatione aliave qua justa causa 
jacceperit, is earn rem, si mobilis 
erat, anno ubique, si immobilis, 
bieimio tantum in Italieo solo usu- 
capiat, ne rerum dominia in incerto 
essent. Et cum hoc placitum erat, 

' putantibus antiquioribus, dominis 
sufficere ad inquirendas res suas 
prasfata tempora, nobis melior sen- 
tentia resedit, ne domini maturius 
suis rebus defraudentur neque certo 
loco beneficium hoc concludatur. 
Et ideo constitutionem super hoc 
promulgavimiis, qua cautum est, ut 
. res quidem mobiles i^er triennium 
usucapiantur, immobiles vero per 
longi temporis possessionem, id est 
inter pr^sentes decennio, inter ab> 

, sentes viginti annis usucapiantur et 
. , his modis non solum in Italia, sed 
/ i in Omni terra, quse nostro imperio 
gubernatur, dominium rerumgusta 
. . causa possessionis prsecedente ad- 
^ ^quiratur. 

I- - ^ ’ ■ ' ■ ' ' ■ ■ " * ' 


Gai. ii. 42-44 ; B. 


By the civil law it was provided 
that if any one by purchase, gi|t, or 
any other legal means,''Had bona fide 
received a thing from a person who 
was not the owner, but whom he 
thought to be so, he should acquire 
this thing by use if he held it for ope 
year,, if it was a moveable, wherever 
it "might he, or for two, years, if it was 
an immoveable, but this only if it was 
in the solum Italicum; the object of 
this provision being to prevent the 
ownership of things remaining in un- 
certainty. Such was the decision of 
the ancients, who thought the times 
we have mentioned sufficient for 
owners to inquire after their property ; 
but we have come to a much better 
decision from a wish to prevent owners 
being despoiled of their property too 
quickly, and to prevent the benefit of 
tliis mode of acquisition being confined 
to any particular locality. We have 
accordingly published a constitution 
providing that moveables shall be ac-’ 
quired liy ‘a use expending for th|:ee; 
years, but immoveables by the pos- 
session of long time,’ that is, ten 
ye^arg.ibr persons pr^nt, and tw<^y^ 
fbfpersons absent ; and that by these 
means, proviSect a just cause of pos- 
session precede, the ownership of 
things may be accpxired, not only in 
Italy^ but in every country “iu]5Jocno 
our empire. 

xli. 8. 1 ; 0. vii. 85. 
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If the same thing was pledged to different creditors, the one 
I to whom it was first pledged had generally a preference, potior 
tempore^ potior jure. But there were certain hypptJieece which 
I had special privileges attached to them, and which had a first 
: claim on the property of the debtor, such as the liypotJieca of the 
or imperial treasury for the jDayment of taxes (C. iv. 46. 1), 
and that of a wife f or her dos (Bk. iv. Tit. 6. 29 ; C. viii. 14. 12) ; 
and which were created by an instrument signed by 

three substantial witnesses had a preference over others by a consti- 
tution of Leo. (C. viii. 18. 11.) 

Gains speaks of an older form of giving pledge, the contractus 
jiducice^ by which the full property in the thing pledged was made 
over to the creditor by mancvpatio or in jure cessio,^ the debtor 
being entitled to a reconveyance if he paid the debt ; but this was 
obsolete in the time of Justinian. 60.) 


Tit. VI. DE USUOAPIONIBUS ET LONG! TEMPORIS 
POSSESSIONIBUS. * 


Jiire civili constitutum fuerat, 
ut, qui bona fide ab eo, qui doininus 
non erat, cum crediderit, emn do- 
minum esse, rem emerit vel ex 
f ' - ^ donatione aliave qua justa causa 
iacceperit, is earn rem, si mobilis 
erat, anno ubique, si immobilis, 
bieimio tantum in Italieo solo usu- 
eapiat, ne rerum dominia in incerto 
essent. Et cum hoc placitum erat, 

' putantibus antiquioribus, dominis 
sufficere ad inquirendas res suas 
praefata tempora, nobis melior sen- 
tentia resedit, ne domini maturius 
suis rebus defraudentur neque certo 
loco beneficium hoc concludatur. 
Bt ideo constitutionem super hoc 
promulgavimiis, qua cautum est, ut 
. res quidem mobiles per triennium 
usucapiantur, immobiles vero per 
longi temporis possessionem, id est 
inter prsesentes decennio, inter ab> 

, 1-..^ sentes viginti annis usucapiantur et 
. , his modis non solum in Italia, sed 
4 ^ in Omni terra, quae nostro imperio 
gubernatur, dominium rerum* justa 
. causa possessionis praecedente ad- 
. ^ ^ ^quiratur. 

f 

i i 


Gai. ii. 42-44 ; D. 


By the civil law it was provided 
that if any one by purchase, gijt, or 
any other legal means,"'Had hona fide 
received a thing from a person who 
was not the owner, but whom he 
thought to be so, he should acquire 
this thing by use if he held it for ope 
year,, if it was a moveable, wherever 
it "might be, or for two, years, if it was 
an immoveable, but this only if it was 
in the solum Italicum; the object of 
this provision being to prevent the 
ownership of things remaining in un- 
certainty. Such was the decision of 
the ancients, who thought the times 
we have mentioned sufficient for 
owners to inquire after their property ; 
but we have come to a much better 
decision from a wish to prevent owners 
being despoiled of their property too 
quickly, and to prevent the benefit of 
tliis mode of acquisition being confined 
to any particular locality. We have 
accordingly published a constitution 
providing that moveaHes shall be ac-’ 
quired by ‘a use expending for th|:fie; 
years, but immoveables by the pos- 
session of long time,’ that is, ten 
ye^arg.ibr persons pr^nt, and tweSy^ 
fofpersons absent ; and that by tEese 
means, proviSect a just cause of pos- 
session precede, the ownership of 
things may be acipxired, not only in 
Italy^ but in every country “iu]5jocno 
our empire. 

xli. 8. 1 ; 0. vii. 85. 
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Tlie subject of possessio is only treated indirectly in the- In- 
stitutes, and it is necessary to have a general conception of the 
meaning of the term before proceeding to examine the mode of 
acquiring property called usucapion. 

By yossessio is meant iprimarilygnere detention, i.e. the physi- 
f^i ppr or Tl 3 hmg . I f the p o ssessor adds til e/ii itiniion 
Canimits ) of holding the thing asTiis own anSTof exercising ove r it 
a ll the rights of an owner, then he has leffal possession of i t as 
o'^osed tQJ iha.jnare^bysic^^ invoivecL in a simple de- 

tention . When a person had legal possession of a tEmg^Tie was 
protected in his possession against any one who had not a better 
title to possess, and in order to protect him the prgetor gran ted him. 
an intend jcL. , If his nossessi on was not found ed on force or fraud , 
and had bemi acouired by a les'al inode of acouisitiom then . it 


ripened, aft er a leng th nf time ■Imd riownhy law, into full ownership. 

and tl^ n rocess by .. which t lie._,,change Avas effected w as termed ^ 

Thus t he meanino' of th e term legal or'^l uristicar’ 


p ossession , the protection of the rights of the possessor by in- * 3 ^ 
terdict^ and the tr ansmutation up rl er certui n r.i rr.um stan ces^ S* 
v os^asdo into ow n gship bv the lapse of time, are the three main 3 
ponits on whicITaltention has to be fixed in examining the subject 
of possesdo. 

The, tw o requ isites of legal posses sion are bri efly summed np 

in the wmxb ^tentio and a nimu.^ fOie de tention , of a corporeal 
’ thing means such a holding of it as enables t he person detaining 
to' deal wi th the thiiig lit Eis pleasur e. Thus a person who enters 
on part of a piece of land has detention of the whole because it is 
at his pleasure to go to any part of it. A person who has the key 
of a granary has the means of going into the granary. T he cmi -- 

M§ans the inten tion of the possessor to hol d the thing p osses sed 
a^ his owim -and not as a borrower holds the thing, for the latter 
holds it avowedly as belonging to another (alwnod^wmine). ^ 

When a person wa s in possession of a thing p hysically, but 
without the borrower would be of tlietinng ~ 

lent. |ie was^said not to possess it. but to be in possession of it, oum ^ 
posddetj est tantmn -in pmsessmiG (D. xli. 2. 10) ; and a person- ^ 
merely in pnssp.«ainn.-wn,s ButjmDte ctQd b^^di-^ f te rcKcts. T^he Komanli " 
jurists contrast natural with civil possession, and in natural posses- 
I sion they include tlie two cases of a possessor not possessing bona 
( amsa and a person m while by civil 

possession they mean such a possession as was capable of trans- , 

* mutation by usucapion, that is, was bona fide and ex jicsta causa, ^ 

The edict fixed certain cases in which the praetor would himselt 1 
at once give a decision and pronounce what was to be done without I 
sending the case to be examined by a jvdex^ and the order of the! 

^ praetor thus given was called an interdict (see Bk. iv. Tit. 15). I 
What was termed an mterdictum vetinendm possessimiis was 
granted to a person whose possession had been disturbed or 
threatened with disturbance, and an mterdickmi Tecuperandm 
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Tlie subject of possessio is only treated indirectly in the- In- 
stitutes, and it is necessary to have a general conception of the 
meaning of the term before proceeding to examine the mode of 
acquiring property called usucapion. 

By pQMsessio is meant iprimarily^mere detention, i.e. the physi- 
= oTaTthing^ if the possesso r adds tlie/ii itinJto 


I t tne po 

Canimm ) of holding the tiling as his"bwh anSTof exercising ove r it 
a ll the rights of an owner, then he has legal po^ession of i t as 
Q-^Qsed toj Lhajmare^fa invoiveci in a si mple d ^e- 

tention . When a person had legal possession of a tEingJTiLewas 
protected in his possession against any one who had not a better 
title to possess, and in order to protect him the prgetor gran ted him. 
an interdict, . If his nossessi on was not found ed on force, or fraud . 
and had, bemi acq uire d by a legfal inode of acquisition, then i t 
ripened, aft^r a len gth of t imft laid rlowiihy law, to fall ownership, 
and the process bv—w hic h the change was . , effected w as termed 
Thus t he meaning' of th e teimi legal or*^ uristica'r 
the protection of the rights of the ^^ossessor by 
tr ansmutation un . rlftv cftrtidrv 


^Dossessor by in- *y ^ 
clrcinn ces^ oT 


’-xsssr::zSc^ 

p ossession , 
terdict^ and the 

vo ,s,^ossio into ow ne rship bv the lapse of time, are the three main ^3 
ponits on whiclTaitention has to be fixed in examining the subject 
of possestiio. 

The tw o requ isites of legal posses sion are bri efly summed up ,, 

in the wx:)rxk ^tentio and g nimu.^ . fOie de tention , of a corporeal 
thing means such a holding of it as enables t he person detaining 
to deal wi th the tliiiig ^ Eis' pleasur e. Tims a person who enters 
on part of a piece of land has detention of the whole because it is 
at his pleasure to go to any part of it. A person who has the key 
of a granary has the means of going into the granary. T he ani - 
the inten tion of the possessor to hol d the thing p osses sed 
his owim and not as a borrower holds the thing, for the latter 
holds it avowedly as belonging to another (alisno. nomine) . ^ 

When a person wa s in pos session of a thiiiff p hysically, but 1 , 




without the possiclendi, as a borrower would be of tlietlniig ~ 

lent. |ie was^said not to possess it. but to be in possession of it, non ■ ^ 
posddf3t^ est tantum -in pmsesdone (D. xli. 2. 10) ; and a person- ^ 
merely i n pnss^>sw^Vm.Jw n,«Jn^t■ prot^ ^^^ The ilomanll 

jurists contrast natural with civil possession, and in natural posses- 
I sion they include tlie two cases of a possessor not possessing honan 

a person m while by civil 

possession they mean such a possession as was capable of trans- 
* mutation by usucapion, that is, was hona fide and ex jicsta ccmsa. ^ 
The edict fixed certain cases in which the praetor would himselt i 
at once give a decision and pronounce what was to be done without ‘ 
sending the case to be examined by a judex^ and the order of the 
praetor thus given was called an interdict (see Bk. iv. Tit. 15).^ 
What was termed an mterdictum vetinendm poBse^dmiis was 
granted to a person whose possession had been disturbed or 
threatened with disturbance, and an mterdictum reGaperandm 
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STantecl to a person whojbad been forcibly ejected 


thing as a 
was the 


sx 


■possessionis was j. .... 

from. Ms possession. Whenever a person p^ses^ a 
matter of fact, with the intention of treating it as if he 
owner, that is,' as if it belonged to him, the possessor had a right 
to the interdicts that protected Hs possession. But it was only 
hvhen the possession was Unable and cik ^iiista cama that the 
pperation of iisncapion would transmute his possessIoiTilito owner- 
kip : that is, the possessor must have commenced his possession, 
thinkino- he had a real right to possess, and have acquired it by 



a recognised legal method of acquiring property. A . 

which was commenced under these circumstances was clianged 
into doyrmimm by lapse of time, and the time required, as fixed by 
the law of the Twelve Tables, was two years if the thing possessed 
was an immoveable, and one year if it was a moveable. The 
operation of nsucapion was of the greatest importance in tlie sys- 
tem of Roman law. Things that being res mamiju ought to 
have been conveyed by mancipation, but had been conveyed with- 
out the necessary ceremony, were not leplly passed in owners].up 
to the person to whom they were nominally ^conveyed. But the 
very short time requisite for the operation of usucapion quickly 
changed the possession into dominimn^ and thus ended the separa- 
tion of the legal and beneficial interests. And, generally, when 
the pr^tor gave the possession of property where he could not by 
^strict law give the ownership, that is, when he exercised his equi- 
:tabl^ jurisdiction, the oxieration of usucapion soon coj.iverted the 
possessor honorinn into the full legal dominiis. 

In order that the ownership of a thing should be acquired by 
usucapion, it was of course necessary that the thing itself should 
(be susceptible of being held m Tjhere w«as no owner- 

ship possible, for instance, in the case of the solum 7 nvvincla hj^ 
and, therefore, no usucapion. The emperor or the people were 
owners of the soil, and the actual occupier of land in the provinces 
could not be the owner ; lie could only be protected in the posses- 
sion of it ; and the praetors protected his possession against tlie 
. claim of any one asserting himself to be the rightful ])Ossessc)r, by 
permitting the possessor, when he had held the land for ten years, 
if he and the claimant had during that time inhabited the same 
province (inter prcesentes)^ov when he had held it for twenty y(mrs, 
if they had not (inter ahsentes)^ to repel the action by an exception, 
which, as being placed at the beginning of the intentw^ was termed 
a pnescrvp tio (see Introd. sec. 104), and would probably be in this 
form res acjatur^ cztjus non, est longi temyoris yossossioj 

and this prescription or exception (for the terms may l)e used in- 
differently, as it was only in the early times of the construction of 
the formula that such ^ a defence was really placed at the begin- 
ning of the inteniio')^ if found to be true in fact, made the pos- 
“‘issor quite secure. 

had not exactly the same effect as 
fisucapion. In the first place, it did not make the person owner ^ 


I 
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jjossessionis was granted to a person wlio liad been forcibly ejected 
from Ms possession. Whenever a person p»Qgsessed a tiling" as a 
matter of fact, with the intention of treating it as if he was the 
owner, that is, as if it belonged to liim, the possessor had a right 
to the interdicts that protected liis possession. But it was only 
Iwhen the possession was and ex justa causa that the 

loperation of usucapion would transmute his possessicurtlito owner- 
. iship : that is, the possessor must have commenced his possession, 
^ {thinking he had a real right to iDOSsess, and have acquired it by 
la recognised legal method of acquiring property. A 2 '^ossGssi() 
which was commenced under these circumstances was clianged 
into do7m/}imm by lapse of time, and the time required, as fixed by 
the law of the Twelve Tables, was two years if the thing possessed 
was an immoveable, and one year if it was a moveable. The 
operation of usucapion was of the greatest importance in tlie sys- 
tem of Roman law. Things that being mancijil ought to 
have been conveyed by mancipation, but had been conveyed with- 
out the necessary ceremony, were not legally passed in ownership 
to the person to whom they were nominally »^*oiiveyed. But the 
very short time requisite for the operation of usucapion quickly 
changed the possession into domm.ium^ and thus ended the separa- 
■ tion of the legal and beneficial interests. And, generally, when 
the prgetor gave the possession of property where he could not by 
^strict law give the ownership, that is, when he exercised his equi- 
, table jurisdiction, the operation of usucapion soon cojiverted the 
possessor honormn into the full legal dommits. 

■ ^ In order that the ownership of a thing should be acquired by 
usucapion, it was of course necessary that the thing itself should 
/vbe susceptible of being held m dom-w Tjhere was no owner- 
ship possible, for instance, in the case of the solum vrovdnola le. 
and, therefore, no usucapion. The emperor or the peo]fie were 
owners of the soil, and the actual occupier of land in the provinces 
could not be the owner ; he could only be protected in the posses- 
sion of it ; and the praetors protected his possession against the 
. claim of any one asserting himself to be the rightful possessor, by 
permitting the possessor, when he had held the land for ten years, 
if he and the claimant had during that time inhabited the same 
^ovmce (inter prcesentes^^ or when lie had held it for twenty y(^ars, 
ahsentes)^ to repel the action by an exception, 
which, as being placed at the beginning of the mierntw^ w^as termed 
Introd. sec. 104), and would probably be in this 
form . ^ Ma res^ agcdiir^ cujus non est lonqi temyoris fmsessio ; 


lorm . ^ Jia res^ agatiir^ citjus non est longi temyoris yossessio : 

am this prescription or exception (for the terms may be used iii- 

AA J o\' . ^7 y tlie early times of the construction of 

th&fm-mula that such a defence was really placed at the begin- 
mug of the mtentio), if found to be true in fact, made the pos- 
, , i ^wr^.sessor quite secure. ’■ 


This^^ssception, however, had not exactly the 


usucapion 


same effect as 


n tile first place, it did not make the person owner 
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of the immoveable, for nothing could do that with respect to the 
sohvm provinciale. Secondly, if a,-n ac tion was brought by the 
real own er, t he nsncapion was not interrupted n nSrjndgmentI liad 
been given., against the possessor (D . xli. 4. 2. 21) ; whereas, if an 
■ action was brought against the possessor of an immoveable in the 
solum provinciate^ the vrc escriptio_ longi temporis was of no ava il 
unless the t ime required had exp ired before the proceeding had 
maciied t liaiTstage ter m^ the IMi^ontesiaMol (See Introd. sec. 

Eastly, the sBect of the prcescriptio L onqi temporis w as in 
o ne way more la^urable to t he posse^r than that of iisucanion ; 
foFtEe^person who acq uirecTa thing by usuca pion ac quirecl j t with 
all its liabilities and “"cFarges j whereas We pm longi 

^pJmporis was a good plea to the action of a person who claimed to 
have a right over the thing, as, for instance, a right of servitude or 
mortgage, which he had not asserted while the time was running, 
so that the possessor who could use this plea had the thing he 
possessed quite free from any liability or charge anterior to the 
commencement of his possession. (D. xli. 3. 44. 5 ; D. xliv. 3. 12.) 

In the time o? J ustinian^ all difference between the solum 
Italic'iim and the solum provinciah was done away. The text 
furnishes us with a brief statement of the change made in the 
effect of possession. U nder Just inian possession during three 
(called, however, usucapion in this case — see paragr. 12^ 
this" Title) gave the ownership of inoyeables ; possession during 
ten y ears if the parties were present, or t wenty if they were absent, 
gave the ownership of immoveables. Thus*^ the length of possession 
no longer afforded mere ly a means ofl^ HIm^i^ 
ferr ed the clommnmr.^ th e word prcescriptio was used., t o 

express the process .^ (See Tit* 9. 5 of this Book.) 




1. Bed aliqnando etiamsi maxime 1. Sometimes, however, although 
quis bona fide rem possederit, non the thing is possessed with perfect good 
tamen illi iisucapio ullo tempore faith, yet usucapion does not operate by 
procedit, veluti si quis liberum ho- any length of time ; as, for instance, 
minem vel rem sacram vel religiosam when the possession is of a ti-ee person, 
vel servum fiigitivum possideat. a thing sacred or religious, or a fugitive 

slave. 

Gai. ii. 45. 48. 


The Institutes now proceed to speak of the exceptions to the 
rule of acquisition These exceptions arise from two sources : 

either the thing whicli we have possessed is in its nature incapable 
of being acquired by use, or there is something in the mode in 
which it has come into our possession which prevents lengtli of pos- - 
session having its ordinary effect. 

As a general rule, no incorporeal thing could be acquired | 
by usucapion, incorporates res traclitionem et timmqnoiism noih j 
recipere manifestim, est (D. xli. 1. 43) ; but see as to servitudes 
Tit. 3. 4 note, and as to inheritances hiote to paragr. 10 of this 
Title. 

The fugitive slave could not be acquired by use, because 
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of the immoveable, for nothing could do that with respect to the 
sohvm fTovinciale. Secondly, if an ^m tion was brought by the 
real own er, t he usucapion was not interrupted n nSrjndgnieiitl liad 

been given against the possessor (D . xli. 4. 2. 21) ; whereas, if an 

‘ action was brought against the possessor of an immoveable in the 
sohtm provmciale^ the vrcescri ptio_ longi tem yoris was of no ava il 
unless the time require d had expired before the proceeding had 
maciied t Eat stage ter m^ the (jiivTcontesicdw^ (See Introd. sec. 

Eastly, the sBect of the prm^i^rtio l ongi temyoris w as in 
o ne way more la^urable t he possessor than that of usucapion ; 
foFtEe person who acq uirecTa thing by usucapion acq uire d j t with 
all its liabilities and “"charges ; whereas tlie g^i'Fcmcriptio longi 
^^oym§oris was a good plea to the action of a person who claimed to 
have a right over the thing, as, for instance, a right of servitude or 
mortgage, which he had not asserted while the time was running, 
so that the possessor who could ase this plea had the thing he 
possessed quite free from any liability or charge anterior to the 
commencement of his possession. (D. xli. 3. 44. 5 ; D. xliv. 3. 12.) 

In the time jJustinian^ all difference between the ^olivm 
Italic'iim and the solum provinaiah was done away. The text 
furnishes us with a brief statement of the change made in the 
effect of possession. U nder Just inian possession^ during three | 
years (called, however, usucapion in this case — see paragi*. 12of | 
this' Title) gave the ownership of moveab les ; possession during I 
ten y ears if the parties were present, or t^ ^i^ty if they were absent, | 
gave the ownership of immoveables. Thus*^ the length of ppsseasion 1 
no longer afforded mere ly a means ofl^ elEngi^ |\ 

fefred 4lie dimimvmn^ nl though th e word frcoscrwiio was used., t o M 
express the process .^ (See Tit-’”9. 5 of this Book.) 

1. Seel ali(j[uando etiamsi maxime 1. Sometimes, however, although 

quis bona title reni posseelerit, non the thing is possessed with perfect good 
tamen illi iisucapio ullo tempore faith, yet usucapion does not operate by 
procedit, veluti si quis liberum ho- any length of time ; as, for instance, 
minem vel rem sacram vel religiosam when the possession is of a ti-ee person, 
vel servum fiigitivum possideat. a thing sacred or religious, or a fugitive 

slave. 

Gai. ii. 45. 48. 

The Institutes now proceed to speak of the exceptions to the 
rule of acquisition Ijy-use- These exceptions arise from two sources : 
either the thing which we have possessed is in its nature incapahle 
of being acquired by use, or there is something in the mode in 
which it has come into oiir possession which prevents lengtli of pos- - 
session having its ordinary effect. 

As a general rule, no incorporeal thing could be acquired | 
by usucapion, incorjfOTales res traditionem et imimfpuyn>e/m 7Wih j 
recipere mtmifesium est (D. xli. 1. 43) ; but see as to servitudes 
Tit. 3. 4 note, and as to inheritances hiote to paragr. 10 of this 
Title. 

The fugitive slave could not be acquired by use, because 
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he was considered to have robbed his master of his interest j 

in him by his flight, sid fiurtum faeere vntelleqi.tHr. (D. xlvii. 

2. 60.) - ‘ ■* :* 

2. Fiu’tivse qnoque res et qnse vi 2. Things stolen, or seized by vio> 
possessis sunt, nec si pr^edicto longo lence, cannot be acquired by use, 
tempore bona tide possessjB fuerint, although they have been possessed i 

usucapi possimt : nam lurtivarum fide during the length of time above 
rerum lex duodecim tabularum et prescribed ; for usucapion is prevented 
lex Atinia inhibet usucapionem, vi as to things stolen, ])y the law of the 
possessarum lex Julia et Plautia. Twelve Tables, and by the lex Atinia; 

as to things seized by violence, by the ^ 

lex Julia et PlmUla. 

Gai. ii. 45 ; D. xli. d. 4. 6. 


The lex_ Atmia was a ^plehiscitwin named after its proposer 
Atiiiius Labeo, 557 A.U.C. The lex proposed by M. 

Plaiitius, was passed 665 a.u.C. We know nothing of the lex Julia 
here mentioned, except tha.t its name makes it probable that it 
was passed in the time of Augustus; it may possibly be the lex 
Julia (le vi imhlioa sea privata referred to in Bot)k iv. Tit. 18. 8. 


3. Quod autem dictum est furti- 3. When, howevei*, it is said that 
varum et vi possessarum rerum usu- the usucapion of things stolen or seized 
capionem per legem prohibitam esse, by violence is prohibited by these laws, 
non eo pertinet, ut ne ipse fur quive it is not meant that the thief himself, 1 

per vim possidet, usucapere possit : or he who x>t>*^^esses himself of the 
nam his alia ratione usucapio non tiling by violence, is unable to acquire ^ 

competit, quia scilicet mala hde pos- the property Ijy use, for another reason I 

sident : sed ne ulliis alius, quamvis xirevents them, namely, that their pos- ! 

ab eis bona fide emerit vel ex alia session is mala fide ; but that no one 
causa acceperit, usucapiendi jus ha- else, although he has in good faith 
beat. Unde in rebus mobilibus non purchased, or taken in any way from ■ 

facile procedit, ut bonae fidei posses- them, is able to acquire the property | 

sori usucapio competat. Nam qui by use. Whence, as to moveables, it I 

alienam rem vendidit vel ex alia does not often liapxien that a hona fide ’ 

causa tradidit, furtum ejus com- possessor gains the }>roi>erty in them 
mittit. by use. For whenever any one has sold, . 

' or made over on any other title, a 

thing belonging to another, he commits ik 

a theffc of it. j 

J Gai. ii. 49, 50. ? 


In the case of moveables everything sold or delivered over by a 
person who knew himself not to be the owner was considered 
stolen, and therefore could not be acquired by use ; and it could 
not often happen that a person who was not tlie real owner could 
sell or deliver a moveable, thinking himself to be the owner. 

fl., 

4. Sed tamen id aliquando aliter 4. Sometimes, however, it is other- 
sehabet. Nam si heres,rem defrmcto wise ; for, if an heir, sux)]M)sing a thmg 
*P-r ••''^^^^odatam aut locatam vel apud lent or let to the deceased, or de;^osited 
■' ' " " ’ mun depositam existimans heredita- with him, to be a p<'i,rt of the inheritance, 
riam esse, bona fide accipienti v^ndi- sells or gives it as a gift or Sos to a 
. ' * derit aut donaverit ant dotis nomine person who receives it hona fide, there 

, . ■ dederit, quin is, g^ui accex^erit, iisu- is no doubt that the person receiving 
capere possit, dtibium non est, quippe it may acquire the x>roperty in it by 

(/ht rT' :• L-. a./4 '' 

A' I : J:: k r 
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he was considered to have robbed his master of his interest 
in him by his flight, sid fiortum 


2. 60.) 

2. Fiii’tivse qnoque res et quse vi 
possessae sunt, nec si praedicto longo 
tempore bona hde possessae fuerint, 
usucapi possimt : nam furtivarum 
rerum lex duodecim tabularum et 
lex Atinia inhibet nsucapionem, vi 
possessarnm lex Julia et Plautia. 


facere rniellerfltiir. (D. xlvii. 


2. Things stolen, or seized by vio* 
lence, cannot be acquired by use, 
altliougli they have been possessed hona 
fide during the length of time above 
prescribed ; for usucapion is prevented 
as to tilings stolen, ])y the law of the 
Twelve Tables, and by the lex Atmia; 
as to things seized by violence, by the 
lex Julia et Pkmtla. 


Gai. ii. 45 ; D. xli. 3. 4. 6. 


/ 


The lex_ yltmia was a filebisdkim named alter its proposer 
Atiiiius Eal3eo, 557 A.U.C. The lex Flmitia^ proposed by M. 
Plantius, was passed 665 a.u.C. We know nothing of the lex Julia 
here mentioned, except tha,t its name makes it probable that it 
was passed in the time of Augustus; it may possibly be the lex 
Julia (le vi imblioa seapivata referred to in Book iv. Tit. 18. 8. 


. 3. Quod autem dictum est furti- 
varum et vi possessarnm rerum usu- 
capionem per legem prohibitam esse, 
non eo pertinet, ut ne ipse fur quive 
per vim possidet, usucapere possit : 
nam liis alia ratione usucapio non 
competit, quia scilicet mala fide pos- 
sident : sed ne ullus alius, quamvis 
ab eis bona fide emerit vel ex alia 
causa acceperit, iisucapiendi jus ha- 
beat. Unde in rebus mobilibus non 
facile procedit, ut borne fidei posses- 
sor! usucapio competat. Nam qui 
alienam rem vendidit vel ex alia 
causa tradidit, furtum ejus com- 
mittit. 


Gai. 


3. When, howevei’, it is said that 
the usucapion of things stolen or seized 
by violence is prohibited by these laws, 
it is not meant that the thief himself, 
or he who x>t>*^‘'^GSses himself of the 
thing by violence, is unable to acquire 
the property by use, for another reason 
Xirevents them, namely, that their pos- 
session is ; but that no one 

else, although he litis in good faith 
X)urchased, or taken In any way from 
them, is able to accpiire the property 
by use. Whence, as to moveables, it 
does not often liappen that a hona fide 
possessor gains the }>roi>erty in them 
by use. For whenever anyone has sold, 
or made over on any other title, a 
thing belonging to another, he commits 
a theft of it. 

L 40, 50. 


In the case of moveables everything sold or delivered over by a 
person who knew himself not to be the owner was considered 
stolen, and therefore could not be acquired by use ; and it could 
not often happen that a person who was not the real owner could 
sell or deliver a moveable, thinking himself to be the owner. 

a.. 

4. Sed tamen id aliquando aliter 4. Sometimes, however, it is other- 
. ^ sehabet. Nam si heres,rem defuncto wise ; for, if an heir, sux)]M)sing a thmg 
...^©©pamodatam aut locatam vel apud lent or let to the deceased, or deposited 
■' ' " " ’ eum depositam existimans heredita- with him, to be a p<'i,rt of the inheritance, 
, riam esse, bona fide accipienti v^ndi- sells or gives it as a gift or dos to a 

. ; ' * derit aut donaverit ant dotis nomine person who receives it hona fide ^ there 
, . ■ dederit, quin is, g^ui acceperit, iisu- is no doixbt that the person receiving 
capere possit, dtibium non est, qiiippe it may acquire the x>roperty in it by 
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ea res in fiirti vitinm non eeciderit, use ; for the thing is not tainted with 
cum iitiqne heres, qui bona fide tarn- the vice of theft, as the heir who has 
qnam suam alienaverit, fiirtiim non honafide alienated it as his own, has 
committit. certainly not been guilty of a theft. 

Gal ii. 50. 

5. Item si is, ad qnem ancilhe 5. So if the usufructuary of a female , 
ususfruetus pertinet, partum suum slave sells or gives away her child, be- 
esse credens vendiderit ant dona- lieving it to be his property, he does 
• verit, fiirtum non committit : furtnm not commit theft ; for theft is not 
enim sine afiectii furandi non com- committed without the intention of 
mittitur. thieving. 

Gai. ii. 50. 

‘ 111 such a case the usufructuary would make a legal mistake J 
but would not act with a criminal intention. (Tit. 1. 37.) 

0. Aliis quoqiie modis aecidere 6. It may also happen in various 
potest, ut quis sine vitio fiirti rem other ways, that a man may transfer 
alienam ad ali(]uem transferat et a thing belonging to another without 
efiiciat, ut a possessore usucapiatur. the vice of theft tainting the thing, so 
^ that the possessor acquires the prox^erty 

in it by use. 

Gal ii. 50. 

As, for instance, if a xierson who was not heir thought that he 
was, and sold a thing which was part of the inheritance (D. xli. 
3. 3G. 1) ; or if a person took possession of a thing which he 
believed the owner had intended to abandon (D. xli. 7. 4). 

7. But as to things appertaining to 
the soil, usucax)ion ox)erates more 
readily; as if a x>erson without vio- 
lence takes possession of a xdace vacant 
by the absence or negligence of the 
owner, or by his having died without 
a successor; for, although his iiosses- 
sion is mala fide^ since he knows that 
he has seized on land not belonging to 
him, yet if he transfers it to a person 
who receives it hona< fide, this person 
will acquhe the x>rox)erty in it by long 
possession, as the thing he receives has 
neither been stolen nor seized by vio- 
lence. The oxilnion of the ancients, 
who thought that there could be a theft 
of a x>fecG of land or a j)lacG, is now 
abandoned, and there are imperial 
constitutions which provide that no ' 
j) 08 se 88 or of an immoveable shall be 
dox>rived of a long and undoubted pos-, 
session. 

Gai. ii. 51 ; C. vii. 38. 1, 2. 

If things immoveable could have* been stolen, as was the 
opinion of Rabinus (Axil. Gbll. xi. 18), the acquisition of im- 
moveables by length of possession would have been as difficult as 


7. Quod aiitem ad eas res, (xiue 
solo continent iir, expoditius 
dit : ut si quis loci vacantis posses- 
sionem x“)rox>ter absentiam aiit negle- 
gentiani doiuini, aut (juia sine suc- 
cessor© decesserit, sine vi nancisca- 
tur. Qui quanivis ix^se mala fide 
possidet, quia intellegit, se aliennm 
iundurn occn,X)asse, tamen, si alii 
bona fide accix)ienti tradiderit, x^ote- 
rit ei longa. xH)^ssessione res adquiri, 
quia neque furth'uiu neque vi pos- 
seasum aecepit; abolita est enim 
quorundam veternm sententia existi- 
mantium, etiam fundi locive furtnm 
fieri, et eoriim, (jui ixxs soli possidont, 
principalibus constitutionibus i)ro- 
spicitur, ne cui longa et indubitata 
possesaio aiifoni debeat. 
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ea res in fiirti vitinm non eeeiderit, nse ; for the thing is not tainted with 
cum iitique heres, qui bona fide tarn- the vice of theft, as the heir who has 
qnam suam alienaverit, fiirtiim non honafide alienated it as his own, has 
committit. certainly not been guilty of a theft. 

Gal ii. 50. 

5. Item si is, ad qnem ancillie 5. So if the usufructuary of a female 
usnsfruetus pertinet, partum suum slave sells or gives away her child, be- 
esse credens vendiderit ant dona- lieving it to be his property, he does 
verit, fiirtum non committit : fnrtnm not commit theft ; for theft is not 
enim sine afiectii fnrandi non com- committed without the intention of 
mittitur. thieving. 

Gal ii. 50. 

‘ 111 such a case the usufructuary would make a legal mistake J 
but would not act with a criminal intention. (Tit. 1. 37.) * 

0. Aliis quoqiie modis accidere 6. It may also happen in various 
potest, ut quis sine vitio fnrti rem other ways, that a man may transfer 
alienam ad ali(]iiem transfer at et a thing belonging to another without 
efiiciat, ut a possessore usucapiatnr. the vice of theft tainting the thing, so 
^ that the possessor acquires the proi)erty 

in it by use. 

Gal ii. 50. 

As, for instance, if a person who was not heir thought; that he 
was, and sold a thing which was part of the inheritance (D. xli. 
3. 3G. 1) ; or if a person took possession of a thing which he 
believed the owner had intended to abandon (D. xli. 7. 4). c 

7. But as to things appertaining to 
the soil, usucapion ox)erates more 
readily; as if a person without vio- 
lence takes possession of a place vacant 
l)y the absence or negligence of the 
owner, or by his having died without 
a successor; for, although his posses- 
sion is mala ftde, since he knows that 
he has seized on land not belonging to 
him, yet if he transfers it to a person 
who receives it bona, fide, this person 
will acqiihe the property in it by long 
possession, as the thing he receives has 
neither been stolen nor seized by vio- 
lence. Thb opinion of the ancients, 
who thought that there could be a theft 
of a piece of land or a place, is now 
abandoned, and there are imperial 
constitutions which provide that no ^ 
possessor of an immoveable shall be 
deprived of a long and undoubted pos-^ 
session. 

Gai. ii. 51 ; C. vii. 88. 1, 2. 

If things immoveable could have* been stolen, as was the 
opinion of Sabixiiis (All. Gell. xi. 18), the acquisition of im- 
moveables by length of possession would have been as difficult as 


7. Quod aiitem ad eas res, <|Uie 
solo continent nr, expoditius proce- 
dit : ut si quis loci vacantis posses- 
sionem propter absentiam aut negle- 
gentiani doiuini, aut (juia sine suc- 
cessore decesserit, sine vi nancisca- 
tur. Qui qrianivis ipse mala fide 
possidet, quia intellegit, se alienum 
iundurn occupasse, tamen, si alii 
bona fide accipienti tradiderit, x^ote- 
rit ei longa x)o^ssessione res adquiri, 
quia neque furth'uiu neque vi pos- 
sessum aecepit; abolita est enim 
quorundaiu veternm sententia existi- 
mantiuxn, etiam fundi locive furtum 
fieri, et eoriirn, (pii ixxs soli x)ossidont, 
principalibiis constitutionibus pro- 
spicitur, ne cui longa et indubitata 
possessio aiiforvi debeat. 
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that of moveables ; but as the hona ficles of the actual possessor 
cured the malajides of the first person who began the possession, 
it might very well happen that the ]Di’operty in immoveables 
should be gained in this way. By Novel 119 (cap. 7), a.d. 542, 
^ Justinian altered this, and only allowed the title by possession 
during ten or twenty years where the true owner was aware of his 
right, and of the transfer to the bona fide possessor ; otherwise the 
right of ownership was not gained until after a possession of thirty 
years. 

8. Aliquando etiam furtiva vel 8. Sometimes even a thing stolen 
vi.possessa res usucapi potest : veliiti or possessed by violence may be ac- 

;■ si in domini potestatem reversa qtiired by use; for instance, if it has 
fuerit ; tunc enim, vitio rei purgato, come bach into the power of its owner, 
procedit ejus usucapio. for then, the taint being i)urgecb hhe 

acquisition by use may take place. 

D. xH. 3. 4. 6. 

In order that a thing once stolen should, after again falling 
under the power of its owner, be capable of being acquired by a 
bona fide possessor, it was necessary that the "owner of the thing 
should recover it as a thing belonging to himself. If he purchased 
it not knowing that it belonged to him, the vice or taint of theft 
was not i^urged. (D. xli. 3. 4. 12.) 

9. Ees fisci nostri usucapi non 9. Things belonging to our fismis 
potest. Seel Papinianus scripsit, cannot be acquired by use. But Pa- 

^ bonis vacantibus hsco nondum mm- pinian has given his opinion that if, 

tiatis, bona fide emptorem sibi tradi- before bo7ia vacmitia have been re- 

tam rem ex his bonis usucapere ported to the fisms, a ho'na fide pur- 

posse : et ita divus Pius et divi Be- chaser receives any of them, he can 
verus et Antoninus rescripserunt. acquire the lU’operty in them by use. 

And the Emperor Antoninus Pius, and 
the Emperors Severus and Antoninus, 

have issued rescripts in accordance 

with this opinion. 

D. xli. 3. 18. 

I Bona vacantia was the term used to express the property of 
. {persons who died without successors. These goods belonged to 
the fisGus on being reported by the officers of the treasury (1). 
xlix. 14. 1. 1), but up to that time they could be acquired by 
usucapion. 

I 

' 10. Novissime sciendum est, rem 10. Lastly, it is to be observed that 

■ ' ' talem esse debere, ut in se non ha- a thing must be such as to have no 

beat vitium, ut a bona fide emptore taint of vice in itself, in order that the 
usucapi possit vel qui ex alia justa purchaser or person who pos- 

causa possidet. sesses it under any other legal title 

may acquire it by use. 

I » D. xli. 3. 24, 

5 The word ‘ vice,’ as used here with reference to acquisition by 
'»/:irise, includes every obstacle that prevented a thing being of a 
' kind to be acquired by length of possession. The first requisite 
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that of moveables ; but as the hona ficles of the actual possessor ' 

cured the malafides of the first person who began the possession, 
it might very well happen that the loroperty in immoveables * ^ ^ 

should be gained in this way. By Novel 119 (cap. 7), a.d. 542, 

^ Justinian altered this, and only allowed the title by possession 
during ten or twenty years where the true owner was aware of his 
right, and of the transfer to the hona fide possessor ; otherwise the | 

right of ownership was not gained until after a possession of thirty 
years. 

8. Aliquando etiam furtiva vel 8. Sometimes even a thing stolen ^ 

vi.possessa res Tisucapi potest : veliiti or possessed by violence may be ac- 
si in domini potestatem reversa qtiired by use; for instance, if it has 
fuerit ; tunc enim, vitio rei purgato, come bach into the power of its owner, 
procedit ejus usucapio. for then, the taint being purgecb the 

acquisition by use may take place. 4 . A. 

D. xH. 3. 4. 6. 


In order that a thing once stolen should, after again falling 
under the power of its owner, be capable of being acquired by a 
Iona fide possessor, it was necessary that the "owner of the thing 
should recover it as a thing belonging to himself. If he purchased 
it not knowing that it belonged to him, the vice or taint of theft 
was not i^urged. (D. xli. 3. 4. 12.) 

' • 9. Ees fisci nostri usucapi^ non 9. Things belonging to our fiscus 

7% potest. Sed Papinianus scripsit, cannot be acquired by use. But Pa- 

^ bonis vacantibus fisco nondum nun- pinian has given his opinion that if, 

tiatis, bona fide emptorem sibi tracli- before hona vacantia have been re- 

tam rem ex his bonis usucapere ported to the fiscns, a hona fide pur- 

posse : et ita divus Pius et divi Se- chaser receives any of them, he can 
verus et Antoninus rescripserunt. acquire the jiroperty in them by use. 

And the Emperor Antoninus Pius, and 
the Emperors Severus and Antoninus, 
have issued rescripts in accordance 
with this opinion. 

D. xli. 3. 18. 



I Bona vacantia was the term used to express the property of 
persons who died without successors. These goods belonged to 
the fisGits on being reported by the officers of the treasury (1). 
xlix. 14. 1. 1), but up to that time they could be acquired by 
usucapion. 

10. Novissime sciendum est, rein 10. Lastly, it is to be observed that 
talem esse debere, ut in se non ha- a thing must be such as to have no 
beat vitium, ut a bona fide emptore taint of vice in itself, in order that the 
usticapi possit vel qui ex alia justa purchaser or person who j)os- 

causa possidet. sesses it under any other legal title 

may acquire it by use. 


I . B. xli. 3. 24. 

t The word ‘ vice,’ as used here with reference to acquisition by 
every obstacle that prevented a thing being of a 
ikind to be acquired by length of possession. The first requisite 
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of civil possession, of possession, that is, capable of ripening into 
ownership by usucapion, was that the thing possessed should not 
have any vice in it, should not be of a kind which could not be 
acquired by usucapion. To the instances of such things given 
above in paragraphs Ij 2, and 9, may be added things, forming part 
of a cfo-9, unless the term of usucapion had begun to run before 
the marriage. (D. xxiii. 5. 16 ; 0. v. 12. 30.) Secondly, it was 
necessary that the thing should be possessed ex just a causa. By 
this it was meant that it must have come into the power of the • 
possessor by a means, such as sale or gift, which was recognised by 
law as a good foundation for the transfer of ownership. It might c 
have so come, and yet no title be acquired to the ownership, except 
by usucapion : the person who transferred it might not have been 
the real owner ; or the person who received it might not have had 
a right to do so. 

The Digest (xli. 2, 3. 21 ; xli. 4. et saij.) gives a long series of 
Titles in which the several justce caasce of possession are examined 
separately, and the different characters in which a person possessed 
are treated of. Thu^j, a person might possess jm.) emptore^ a,s having ’ 
bought the thing ; pro douatOj as having received it as a gift ; • 
pro clote,^ as having received it as a do^ ; pro soluto^ as the pay- , 
ment of a debt ; p'o derelicto^ as having taken it when abandoned . 
by its owner. In any of tliese cases the person wlio sold, gave, or > 
abandoned the thing, might not have been the real owner, andt’’ 
then the possessor could only acquire the property in the thing by 
Or again, he might possess pro lecjafo,^ and then if he was 
not the person to whom the legacy had really been left, or if 
the legacy had been revoked, he miglit acquire by use the property 
in the thing. In this case it was not the testator's not being the( 
proprietor that made the possessor not the true owner, but it was the I 
latter's having no right to have the possession of the thing. Again, I 
he might qoossess a thing pro suo^ a general term specially em- 
ployed to denote the possession of gatJiered homi Jide^ or! 

that of res nidlins,^ such as wild animals. If lie took possession 
of an animal, naturally wild, which had been tamed, and possessed 
it pro suoy he did not at once acquire the property in it, because 
it was not of a nature, since it had ceased to bc-^. wild, to be 
acquired by- mere possession, but he became the (nvner by use. 

(D, xli. 10. 1, 2 ; D. xli. 2. 3. 21.) " 

; Thirdly, it was necessary that there sliould l.)e houa Jldes ; the 
possessor must be quite ignorant of that whidi there was faulty in 
the manner he had gained possession. No ignorance of a leacliiig 
principle of law, such as that a person below the age of puberty 
could not alienate his goods (D. xxii. G. 4 ; T). xli. 3. 31. pr.), nor 
any wilful ignorance of facts, would be permitted as the commence- 
ment of usucapion. (D. xxii. 6. 6.) But if a person was only 
ignorant of a fact, of which it -was excusable lie should be ignorant, 
as that a vendor was under full age, his possession was hona fide. . 
(D. xli. 4, 2. 15.) If the prof)erty of a pupil or minor hn,d been 
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of civil possession, of possession, that is, capable of ripening into 
ownership by usucapion, was that the thing possessed should not 
have any vice in it, should not be of a kind which could not be 
acquired by usucapion. To the instances of such things given 
above in paragraphs 1, 2, and 9, may be added things^forming part 
of a cfo-9, unless the term of usucapion had begun to imn before 
the marriage. (D. xxiii. 5. 16 ; 0. v. 12. 30.) Secondly, it was 
necessary that the thing should be possessed ex justa cattsa. By 
this it was meant that it must have come into the power of the • : : 
possessor by a means, such as sale or gift, which was recognised by 
law as a good foundation for the transfer of owmership. It might c 
have so come, and yet no title be acquired to the ownership, except 
by usucapion : the person who transferred it might not have been 
the real owner ; or the person who received it miglit not have had 
a right to do so. 

The Digest (xli. 2, 3. 21 ; xli. 4. et sey .) gives a long series of 
Titles in which the several justce crvasce of possession are examined 
separately, and the different characters in which a person possessed 
are treated of. Thusj, a person might possess fro einptore^ a,s having i ’ 
bought the thing ; fro doncdo^ as having received it as a gift; r- 
fro dots^ as having received it as a cZo^s* ; fro sohdo^ as the pay- I ’ t , 
ment of a debt ; p*o derelicto^ as having taken it when abandoned J 
by its owner. In any of tliese cases the person wlio sold, gave, or > 
abandoned the thing, might not have been the i*eal owner, andt"‘ 
then the possessor could only acquire the property in the thing by 
ii^e. Or again, he might possess fro lecjafo^ and then if he was 
not the person to whom the legacy had really been left, or if 
the legacy had been revoked, he miglit acquire by use the property 
in the thing. In this case it was not the testator's not being thef 
proprietor that made the possessor not the true, owner, but it was the I 
latter’s having no right to have the possession of the thing. Again, I 
lie might qoossess a thing fro suo^ a general term specially em- 
ployed to denote the possession of f ruction gatliered honii jido^ or! 
that of res nidlins^ such as wild animals. If lie took possession 
of an animal, naturally wild, which had been tamed, and possessed 
it fro suo, he did not at once acquire the property in it, because 
it was not of a nature, since it had ceased to bc-^. wild, to be 
acquired by- mere possession, but he became the owner by use. 

(D, xli. 10. 1, 2 ; D. xli. 2. 3. 21.) " 

; Thirdly, it was necessary that there sliould lie hona Jldes ; the 
possessor must be quite ignorant of that wliicli there was faulty in -- 
the manner he had gained possession. Nc:) ignorance of a leading 
principle of law, such as that a person below the age of puberty 
could not alienate his goods (D. xxii. G. 4 ; T). xli. 3. 31. pr.), nor 
any wilful ignorance of facts, would be permitted as the commence- 
ment of usucapion, (D. xxii. 6. 6.) Hut if a person was only 
ignorant of a fact, of which it -was excusable he should be ignorant, 
as that a vendor was under full age, his possession was hona fide. . 

(D. xli. 4, 2. 15.) If the property of a pupil or minor hn,d been 
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gained by another person by iisuoa.]:iio^ the preetor would allow the 
usucapion to be rescinded on good reason being shown, but the 
mere fact that the usucaptor had been mistaken as to the age was 
not a sufficient reason. In the case of sale it was necessary that 
'this honafides should exist at the momeiit„.pf Jhe being 

made, and also at that of its, being (D. xli. 3. 48), and 

in ever}’ case it was necessary it should exist at the conimence- 
ment of possession. But after the possession was once commenced 
honafide^ a subsequent knowledge of the real facts did not vitiate 
the possession. Gains notices three exceptional cases where a mala 
fide possessor might acquire by usucapion. Inheritances at one 
time, though incorporeal things, could be acquired by usucapion, 
although it was afterwards held that only the component parts 
could be so acquired ; and as the Twelve Tables had said that things 
,bf the soil should be acquired in two years, and other things {ceterm 
res) in one, and the inheritance was not a thing of the soil, it was 
held that the inheritance or any part could be acquired in a year — 
the reason being, says Gains, that the law wished to hurry heirs to 
enter on inheritances in order that the sacred c^rites might be per- 
formed, and creditors satisfied ; so that if a man held anything, even 
land, forming part of an inheritance, for one year ., Qxily, he^^^a^^^ 

inheritance, 

andhe was thus acting mala fide. (Gai. ii. 52-58.) But this 
kind of usucapion xvas made ineffectual in the time of Hadrian. 
(Gai. ii. 57.) Secondly, if a thing was given over by one man to 
another to hold for him fidmim causa, was, e.g., deposited with 
him or pledged to him, the original owner, if he got possession of 
the thing, could reacquire it by usucapion in a year, even if it was 
an immoveable (Gai. ii. 59) ; but if it was pledged the new 
possession could not thus operate if it had been obtained by the 
request of the original ownier. (Gai. ii. CO.) Thirdly, the owner 
of a thing mortgaged to the state and sold for non-xoayment of 
the mortgage debt could reacquire it by usucapion against the 
•prmdiatoT or purcliaser from the state ; but if it was' an immove- 
able two years’ possession was necessary. (Gat. ii. Gl.) ’ 

11. Error aiitem falsio causje 11. But if a mistake is made as 
iisucapionem non parit. Velnti si to the title of possession, and it is 
quis, cum' non emerit, emisse se wTongiy supposed to he just, there is 
existimans possideat : vel ctim ei no usucapion. As, for instance, if any 
donatum non fuerat, quasi ex dona- one possesses in the belief that he has 
tione possideat. bought, when he has not bought, or 

that he has received a gift, when no 
gift has really been made to him. 

D. xli. 3. 27. 

Supposing a person who thought that he had acquired ex jiista. 
causa had not, supposing, for instance, he thought a person in- 
tended to give him a thing who did not, or if he had received a 
thing in payment of a debt, while really no debt was recognised, 


gained by another person by itsuoa]:do^ the preetor would allow the 
■usucapion to be rescinded on good reason being shown, but the 
mere fact that the usucaptor had been mistaken as to the age was 
not a sufficient reason. In the case of sale it was necessary that 

'this honafides should exist at the moment„.pf the .contract being 

made, and also at that of its being (D. xli. 3. 48), and 
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(Gai. ii. 57.) Secondly, if a thing was given over by one man to 
another to hold for him fidmim causa, was, e.g., deposited with 
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the question naturally suggested itself whether the imperfection 
in the possession could be cured by l)ona fides^ that is, an honest 
belief that the causa was justa, that a gift had been made, or 
that a debt was recognised. The question had been much debated 
by the jurists, and Justinian, here decides it by declaring that the 
imperfection could not be so cured, and that if the possessor had 
been mistaken in this respect, length of possession would not profit 
him. But this doctrine is not consistent with that of the Digest, 
which treats a plausible error (an error into which a man might 
naturally and reasonably have fallen with regard to the cazisa) as 
permitting usucapion to take place. We learn, for example, from 
the Digest, that where it was with respect to an act of some one 
through whom the possessor believed his title to have been gained, 
and whom he reasonably believed to have been acting for him as 
his procurator, that the mistake was made, the possessor could 
acquire by use, although this person might not have acted as the 
possessor supposed. (D. xli. 4. 11.) 

i 12. Diutina possession quae prod- 12. Long possession, which has be - 
aise coeperat defancto, et heredi et gun to reckon in favour of the deceased, 
boUoriun possessor! continuatur, licet is continued in favour of the heir 
ipse sciat, praedium alienum : quodsi or honorum possessor, although he may 
ille initium justum non habuit, he- know that the immoveable belongs to 
redi et bonoruni possessor!, licet another person ; but if the deceased 
ignoranti, possessio non prodest. commenced his possession mala fide. 
Quod nostra constitutio similitei; et the possession does not profit the heir 
in usucapionibus observari consti- or honorum possessor, although igno- 
tuit, ut tempora continuentur. rant of this. And our constitution has 

enacted the same with respect to usu- 
capions, so that the times of possession 
by different persons may be reckoned 
as running through, f .vv- • • t , 

D. xli. 4. 2. 19 ; D. xliv. B. 11 ; C. vii. 81. 

{ Persons who possessed pro herede or pro possessore, that is, as 
honoTum possessores, did not themselves begin a new usucapion, 
but continued the the deceased, and were placed in 

the same position with reference to anything which he had pos- 
sessed, as if he had himself continued to possess it. If, for 
example, the deceased had possessed the thing pro emptore or pro 
donato, the heres or howrmn possessor continued to possess it 
in the same way, and added to the time of his possession the 
time during which the deceased had possessed jt. 

Similiter in usucapionihis, i.e. the continuation of possession 
by the heir or honorum possessor shall apply to the usucapion of 
moveables by three years’ possession. 


18. Inter venditorem quoque et 18. Between the buyer and the 
emptorem conjungi tempora, divi seller, too, the Emperors Severus and 
Severus et Antoninus reseripsemnt. Antoninus have decided by rescript that 

their several times of possession shall 
be reckoned together. 

D. xlL 4. 2. 20. 
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Persons who were merely successors of others in holding 
particular things by sale, gift, legacy, &c.,^ did not of course con- 
tinue the possession, for they did not continue the person, of their 
predecessor. But if both the possession of their predecessor, and 
their own, were such as to give rise to usucapion, the times of the 
two possessions were added together. If there was something to 
prevent this in the possession of their predecessors, their own 
possession was the first commencement of the usucapion. 

The interruption of usucapion was termed usurpatio . (D. xli. 1 ;;: 

V 3. 2.) It might take place various ways. The thing itself 
might be 'taken away from the possessor, or, if it was an immove- 
able, he might be expelled from it (D. xli. 3. 5) ; or it might 
become impossible, from physical causes, such as an inroad of the 
sea, to occupy it (D. xli. 2. 3. 17) ; or, again, the possessor might 
fall into the power of the enemy, and he would not be reinstated 
in his possession by postliminium, for ^ possession was a fact, and 
as he had ceased to possess, as a matter of fact, he could only 
begin a new possession by again possessing the thing (D. xlix. 15. 

12. 2) ; or the interruption might be what'^was termed civile that 
is, be produced by an action to contest the right, and with respect 
to this/Jxistinian (C. vii, 33. 10) made the time of the first raising 
of the controversy (mota controversia) the period of interruption, 
instead of the litis contestatio (see Introd. sec. 105), which had 
I „ no place in the civil process of his time. 

‘ ‘ There was also a prescription or possession, termed longissimi 

I temporis. If there was a possession for thirty years, or, in the 
i case of ecclesiastical property, or hypothecated property in posses- 
i u’. |sion of the debtor, for forty years, whatever vitivm or obstacle 
‘ ..f?. 4there might be to the acquisition by use, for instance, theft, 

P ' ‘ V I violence, absence of pista causa, or mala Jules, tlie possessor 
' ) I could repel actions brought to claim the thing. (0. vii. 39 ; 
Nov. 117.) 


14. Edicto divi Marci cavetur, 
eum, qui a fisco rem alienain emit, 
si post venditionem quinquennium 
praeterierit, posse dominum rei per 
exceptionem repellere. Constitutio 
autem divae memorise Zenonis bene 
prospexit his, qui a fisco per vendi- 
tionem vel donationem vel alium 
titulum aliquid aceipiunt, ut ipsi 
quidem securi statim fiant et victores 
existant, sive conveniantur sive ex- 
periantur : adversus sacratissimum 
autem aerarium usque ad quadrien- 
nium liceat intender e his, qui pro 
dominio vel hypotheca earum rerum,- 
quae alienatae sunt', putaverint sibi 
quasdam competere actiones. Nostra 
autem divina constitutio, quam 
nuper promulgavimus, etiam de his, 
qui a nostra vel venerabilis Augustae 


14, It is provided by an edict of the 
Emperor Marcus, that a person who 
has purchased from the Jiscus a thing 
belonging to another person, may repel 
the owner of the thing by an excep- 
tion, if five years have elapsed since 
the sale. But a constitution of Zeno 
of sacred memory has completely pro- 
tected those who receive anything 
from the jiscus by sale, gift, or any 
other title, by providing that they 
themselves are to be at once secure, 
and made certain of success, whether 
they sue or are themselves sued, in an, 
action. While they who think that 
they have a ground of action as owners 
or mortgagees of the things alienated, 
may bring an action against the sacred 
treasury within fqar.™yBaa3, An im- 
perial constitution, which we ourselves 
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Emperor Marcus, that a person who 
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and made certain of success, whether 
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domo aliqnid acceperint, hsec statuit, 
quse in fisealibiis alienationibns prse- 
fata Zenoniana constitutione con- 
tinentur. 


have recently published, extends to 
those who have received as a gift any- 
thing from our palace, or that of the 
empress, the provisions of the constitu- 
tion of Zeno relative to the alienations 
of the fiscus. 


C. vii. 37. 


As Theophilus points out, the privilege really conceded by 
the constitution of Marcus Aurelius was, that no possession, if 
the thing had been received from the fisms, should be attacked 
after five years 'had elapsed, however otherwise open to attack. 
If not otherwise open to attack, the time of usucapion, being so 
much shorter than five years, would, previously to the changes 
of Justinian, have given the property before the time fixed by the 
constitution had arrived. , . 


Tit. ATiiL dE DONATIONIBUS. 

H Est etiam aliud genus adquisi- There is, again, another mode of 
tionis, donatio. Donationum autem acquiring property, donation, of whicli 
duo genera sunt : mortis causa et there are two kinds, donation. 
non mortis causa. and dona,tion not mortis causa, 

D, 1. 16. 67. 1. 

The phrase clono dare was appropriated in Boman law to the 
mode of transferring property ' by gift ; dare signifying that the 
whole property in the thing was passed by delivery, and do7ho ex- 
pressing the motive from which the delivery was made. (See 
Vat Fragm. 275. 281. 283.) Viewed strictly, gift is not a 
peculiar mode of acquisition, hut an acquisition by delivery with! 
a particular motive for the transfer. Possibly it was on account of ^ 
the solemnities with which, under ^Jugtmian, gifts had to be made 
that the authors of the Institutes treat gift as a separate mode of 
acquisition. 

1. Mortis causa donatio est, quae 
propter mortis fit suspicionem, cum 
quis ita donat, ut si quid humanitus 
ei contigisset, haberet is, qui accepit : 
sin autem snpervixisset, qui donavit, 
reciperet, vel si eum donationis 
pcenituisset, aut prior decesserit is, 
cui donatum sit. Hae mortis causa 
donationes ad exemplum legatorum 
redactae sunt per omnia. Nam cum 
prudentibus ambiguum faerat, utrum 
donationis an legati instar earn ob- 
tinere oporteret, efc utriusque causae 
quaedam habebat insignia et alii ad 
aliud genus earn retrahebant, a nobis 
constitutum est, ut per omnia fere 

L 2 


1. A donation 7}iortw causa is that 3 
which is made toJine£t'"1EKe 
d eath, as when anythingTs given upoii 
c653ition that, if any fatal accident 
befalls the donor, the person to whom 
it is given shall have it as his own ; 
but if the donor should survive, or if he 
should repent of having made the gift, 
or if the person to whom it has been 
given should die before the donor, then 
the donor shall receive back the thing 
given. These donations mortis causa 
arf now placed, in all respects, on the 
footing of legacies. It was much 
doubted by the jurists whether they 
ought to be considered as a gift or as a 
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L 2 






■ 'Vui', 

1. A donation mortis^ causa is that 
which is made to 'me‘eti"~IKe case of ^ 
d eath, as when any thingTs given upon 
conSition that, if any fatal accident 
befalls the donor, the person to whom 
it is given shall have it as his own ; 
but if the donor should survive, or if he 
should repent of having made the gift, 
or if the person to whom it has been 
given should die before the donor, then 
the donor shall receive back the thing 
given. These donations mortis cwma 
ar^ now placed, in all respects, on the 
footing of legacies. It was much 
doubted by the jurists whether they 
ought to be considered as a gift or as a 
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legatis connumeretiir : et sic pro- 
ceclat, quemadmodum earn nostra 
formavit constitiitio. Et in summa 
mortis causa donatio est, cum magis 
se quis velit habere, quam eum, cui 
donatur, magisque eum, cui donat, 
quam heredem suum. Sic et aptid 
Homerum Telemachus donat Pimeo : 

Ile/pat’ (ov yap r’ld/zev, 07 ro)s ecrrai rdSe 

Et Jcev ijie pvrjo-TTjpes ayrjvop€S €V pue- 
ydpOLCTL 

i\d6prj KretvavreSi irarpma irdvra hd~ 
crcovTaij 

Avtov exoPTCL ore (SovXop’ eVavpe/xei^, 
7; Tiva r CO I/Sc * 

Et Sc /c’ eyo) rovToicrt (povov koI K^pa 
(pVTCvorec, 

Tore pot ;!(atpoi/ri (pepetv Trpos Sco- 
para 


D. xxxix. 6. 35. 2, 4 ; B. X3 


legacy, partaking as they did in some 
respects of the nature of both; and 
some were of oi^inion that they be- 
longed to the one head, and others 
that they belonged to the other. We 
have decided by a constitution that 
they shall be in almost every respect 
reckoned amongst legacies, and shall be 
made in accordance with the forms our 
constitution provides. In short, it is a 
donation onortis causa, wlien the donor * 
wishes that the thing given should 
belong to himself rather than to the 
person to whom he gives it, and to 
that person rather than to his own heir. 
It is thus that, in Homer, Telemachus 
gives to Pirieus : — 

‘ Piraeus, for we know not how' these 
things shall be, if the proud suitors 
shall secretly slay me in the palace, and 
shall divide'the' goods of my father, I 
would that thou thyself shouldst liave 
and enjoy tlrese things rather than that 
any of those men should; but if I 
shall plant slaughter and death amongst 
those men, then indeed bear these 
things to my home, and joying give 
them to me in my joy.’ 

:xix. 6. 37. x>i’. ; C. viii. 57. 4. 




There are two essential conditions of a donatio mortis causa : 
I fib must be made with the view of meeting the case of death; and 
n it must be made to take efiect only if death occurs, and so as to be 
^ I revocable at any time p)revious, and to fail if the recipient died 
' before the giver. The donor might, at his x)leasure, alter the cha- 
racter of the gift, making it irrevocable ; but then the gift was 
regarded as, and had the same legal consequences as, an ordinary 
donatio. (D. xxxix. 6. 27.) 

It might be made conditional upon death in two w a^ s. The 
I donor might say, ^ I hand you over my horse, but the gift is only to- 
I be complete if I die in this enterprise or he might say, ‘ 1 give you 
I my horse, if I survive this enterprise you are to give it me back.’ 
In the latter method , the delivery of the thing is made at once, 
subject to a conditional redeliver y ; i n the former the delivery i s. 
made conditional . (D. xxxix. 6. 2, 29.) The donation might 
also be sometimes made conditional upon the death of a third per- 
son, as if a father promised to give to his daughter-in-law in case of 
the death of his son. (D. xxxix. 6. 11.) AlLwIio coiikLmake a 
I testament could make a donatio mortis causa: and all wh o 

^uld recei^ under a testament coul d (D.^xxSxTG^ 9 

aSdnXy Every kind of thing could be given in this way. (D. 

6. 18. 2). Justini an, in the constitution referred to in the 
I text, required that a donatio mortis causa, should be made in the 
’ presence of five witnesses. (0. viii. 57. 4.) 

If the gift was made in the fii'st of the two ways above men- 
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legatis connumeretur : et sic pro- 
ceclat, quemadmodum earn nostra 
formavit constitiitio. Et in summa 
mortis cansa donatio est, ciim magis 
se qiiis velit habere, qiiam enm, cni 
donatnr, magisqtie eum, cxii donat, 
quam heredem snnm. Sic et ainid 
Homerum Telemaclms donat Pineo : 

Ile/pat’ {ov yap r’^tSfiev, ottcos ccrrai rdSe 
epyay ^ , 

Et K€V ip€ pvr](rr7]p€S ayrjvopes €V jLte- 
yapOLOTL 

i\d6pr} KTeivavreSi irarpma irdvra dd- 
(TCOVTaij 

Avrov exovrd ore (SovXop’ eTTavpepev, 
rj Tiva rcoj/Se * 

Et de /c’ eyia rovroto-t cpovov koI Krjpa 
<pvT€va<c, 

A ?7 Tore poL )(alpovrt <f>€pecv TTpos dA- 
jLtttTa 


legacy, partaking as they did in some 
respects of the nature of both; and 
some were of ox^inion that they be- 
longed to the one head, and others 
that they belonged to the other. We 
have decided by a constitution that 
they shall be in almost every respect 
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made in accordance with the forms our 
constitution jxrovides. In short, it is a 
donation onortis causa, wlien the donor 
wishes that the thing given should 
belong to himself rather than to the 
person to whom he gives it, and ^to 
that person rather than to his own heir. 
It is thus that, in Homer, Telemachus 
gives to Pirieus : — 

‘ Piraeus, for we know not how these 
things shall be, if the proud suitors 
shall secretly slay me in the palace, and 
shall divide the' goods of my father, I 
would that thou thyself shouldst have 
and enjoy tlrese things rather than that 
any of those men should; but if I 
shall plant slaughter and death amongst 
those men, then indeed bear these 
things to my home, and joying give 
them to me in my joy.’ 


D. xxxix. 6. 35. 2, 4 ; B. xxxix. 6. 37. x>i’. ; C. viii. 57. 4. 
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/!.... j There are two essential conditions of a clojiatio moHk caum : 


/ lib must be made with the view^of meeting^^^%^^ death; and 
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tioned, altlioiigli tliere was deliveiy, yet the thing was only ac- 
quired on the death of the donor, and the donor not having ceased 
to he domimis could therefore, if he revoked the gift, bring a real 
action to reclaim the thing handed over. If the gift was made in 
the second way, the whole property passed at once by the tradition 
to the recipient ; and as, in the older and stricter law, the dominium ’ 
passed absolutely when it passed at all, the property in the thing • 
could not revert to the donor merely by the condition having been 
accomplished. He would only have a personal action against the 
recipient to compel him to give the value of the thing if he did 
not choose to give back the thing itself. The later jurists seem, 
however, to consider that the dominium reverted and ■ 

that the donor could bring a real action for the thing itself. (D. 
xxxix. 6. 29.) 

If the donor was insolvent at the time of his death, this was i 
" considered as an implied revocation of the gift. (D. xxxix. 6. 17.)1 

Ad exemplum legatorum redactce sunt per omnia . . . per 
omnia fere legatis connumeretur—the latter is the more correct 
expression ; gifts no t exac tiy on the^^^^^^^ of 

legacies. For (1) they had complete effect immediately on the 
death of the donor, whereas legacies, to take effect, required that 
the heir should first enter on the inheritance. (D, xxxix. 6. 29.) 
(2) The rules as to capacity of taking were the same in both cases, 
but regard was had to the capacity to receive of the person to whom 
the gift was made, only at the. time of the death, and not, as in ' 
the case of legacies, also at the time ojf the..dispos^^^^ (D. xxxix. j 
6. 22.) (3) A filmsfamilias, who could not before Justinian giVe ; 

anything but his pecidium castrense by testament, could, with his ■ 
father’s permission, make a donatio mortis causa of other things. ; 
(D. xxxix. 6. 25. 1.) (4) A peregrinus could make a mortis causa> 

donatio^ though he could not give a legacy. (D. xxxix. 6. 25.) 
There was one remarkable mode in which they were placed oh the 
footing of legacies. By a constitution of Severus th e heir, wa s | 
p ermitted to retain as large a portion (one fourth) o f the gift ^as j 
he could of a legacy by the lex Falcicda. (See C. viii. 57. 2.) 

"*T!KeTihes quoted in the text are from Odyssey xvii. 78. 
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2. Alise autem donationes sunt, 
qujE sine uUa mortis cogitatione 
fiimt, quas inter vivos appellamus. 
Quae omnino non comparantur lega- 
tis : quae si fuerint perfectse, temere 
revocari non possunt. Perfieiuntur 
autem, cum donator suam volunta- 
tem scriptis aut sine scriptis mani- 
festaverit : et ad exemplum vendi- 
tionis nostra constitituo eas etiam 
in se habere necessitatem traditionis 
voluit, ut, et si non bradantur, 
habeant plenissimum et perfectum 
robur et traditionis necessitas in- 
eumbat donatori. Et cum retro 
principum dispositiones insinuari eas 


i£ 'hr.- " 

2. The other kind of donations are ^ 
those which are made without any ‘t ,, , 

consideration of death, and are called 
donations inter vivos. They c anno t, in':i.;- /i/'i ^ ^ 
any respect, be compared to T^/cies, a v 
and if completed caraiotlBe'revoked ' 

pleas^e. Clhey are compleTSiT" Tvh'eiW' / , i, 

th'e"d(5>hor has mnmtested ms intehtion, 
j ^ether by whhng or not.) Uu r cojgy / , 'a" r * ... • 
sttf utioh has declared tha^ afteF"1te 

necessity of iradition ; Bur'ldTKSV 
even if there bF~h6^ tradition they' 
shaU be completely effectual, and^^; ^ j 
place the donor under the necessity of- y ^ ^ 
making tradition. Previous imperial 
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aetis intervenientibus volebant, si 
majores ducentorum faerant soli- 
' dornm, nostra constitiitio et qnanti- 
tatem usque ad quingentos solidos 
ampliavit, quam stare et sine 
insinuatione statuit, et quasdam 
donationes .invenit, qua; penitus in- 
sinuationem fieri mmime desiderant, 
sed in se plenissimam habent firmi- 
tatem. Alia insuper multa ad 
uberiorem exitum donationum inve- 
nimus, quae omnia ex nostris consti- 
tutionibus, quas super his posuimus, 
colligenda sunt. Sciendum tamen 
est, quod, etsi plenissimte sint dona- 
tiones, tamen si ingrati existant 
homines, in quosbeneficium collatum 
est, donatoribus per nostram con- 
stitutionem licentiam praestavimus 
certis ex causis eas revocare, ne, qui 
suas res in alios contulerunt, ab his 
quandam patiantur injuriam vel 
jacturam, secundum enumeratos in 
nostra eonstitutione modos. 

C. viii. 54. 35. 5 ; C. viii. 54. 34. pr. 3, 4 ; C. viii. 54. 36. pr. 2 and 3 ; 

C. viii. 56. 10. 

' A thing given was, if a res manoqn^ given by mancipation, or 
; in jure cessio^ and, if a res nee by tradition. But a mere 

■jagreement to give gratuitously {'paetum) was not in the old law 
jbinding on the person who agreed to give, and, to make a promise 
jto give binding, it was necessary that the agreement should assume 
fthe form of a stipulation. (See Introd. sec. 83.) 

The lex Gincia, 550 a.u.C., introduced several new rules into 
the law respecting gifts, jorohibiting gifts beyond a certain amount, 
excepting to near relatives, but did not make a mere agreement to 
give in any degree valid. The first step taken in this direction 
was by Antoninus Pius, who declared that in gifts mter pcvmites 
et liberos a lae re agreenuo nt. if perfectly clear in its terms, should 
be binding. (Cod. Theod. viii. 12. 4.) Constantine required that 
the agreement should be reduced to wnting and. registered, and 
that the property should be handed over in the presence of wit- 
n esse s. (Cod. Theod. viii. 12. 1, 3.) And J’ustiniiin^(C. viii, 54.*35. 
5) made the agreement binding, whether reduced to writing or not ; 
but it is to be observed that he provided, not that the property 
should pass by the agreement, but that the donor should be bound 
thereby to make tradition o f the thing. So that the property in 
the thing was acquired Ty tradition, and not by donation, as a 
j distinct mode of acquisition. 

. Donations not registered were only void for the sum by which 
they exceeded the amount fixed by law. (C. viii. 54. 34. 1.) Those 
I valid without registration at all were such as donations made by, or 
f to, the emperor to redeem captives, or to rebuild edifices destroyed 
■ by fire. (C. viii. 54. 36.) 


constitutions’ have enacted that they 
should be registered by publ ic, deeds, 
if exceeding two hundred solidi, but 
our constitution Ij^j&u^isedJheJimit to 
fivfi hiTndmfl finlidi. so that for a_gi £t 
up to this sum registration is no t 
necessag,^ . 

t mtion at all , hut are completely valid 
of themselves. We have, too, mad© 
many other new enactments, in order 
to extend and secure the effect of 
donations, all which may be collected 
from the constitutions we have promul- 
gated on tliis subject. It must, how- 
ever, be observed, that however abso- 
lutely a donation may be given, yet, 
if the object of the donor’s bounty 
provehingrateful, it is permitted by our 
constitution, in certain specified cases, 
to revoke the donation ; so that they 
who have given their property to others 
should not sv^ier fr’om them injuries 
or losses of such % kind as those 
enumerated in our constitution. 
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Gifts inter vivos were revocable in certain^ cases specified in tlie ‘ 
Code (viii. 56, 10), as, for instance, when the person benefited 
seriously injured, or attempted to injure, the person or property of 
the donor, or ^led to fulfil the conditions of the gift^ Eevocation 
in such cases 'yas personal to the donor and to the receiver, and 
could not be exacted by the heirs of the one, or against the heirs of 
the other. 


3. Est et alind genus inter vivos 
"donationum, quod veteribus quidem 
prudentibuspenitus erat incognituin, 
postea autem a junioribus divis 
principibus introductum est, quod 
ante nuptias vocabatur et tacitam in 
se condicionem habebat, ut tunc 
ratum esset, cum matrimoniuili 
faerit insecutum : ideoque ante nti- 
ptias appellabatur, quod ante matri- 
monium efficiebatur et nimquam 
post nuptias celebratas tabs donatio 
procedebat. Sed primijs quidem 
divus Justinus, pibter noster, cum 
augeri dotes et post nuptias fuerat 
permissum, si quid tale evenit, etiam 
ante nuptias donationem augeri et 
constants matrhnonio sua constitu- 
tione permisit : sed tamen nomen 
inconveniens reman ebat, cum ante 
nuptias quidem vocabatur, post nu- 
ptias autem taleaccipiebat incremen- 
tum. Sed nos plenissimo fini traders 
sanctiones cupientes et consequentia 
nomina rebus esse studentes, consti^ ^ 
tuimus, ut tales donationes non 
augeantur tantum, sed et constante 
matrimonio initium aecipiant et non 
ante nuptias, sed propter nuptias 
vocentur et dotibus in hoc exiequen- 
tur, ut, quemadmodum dotes et 
constante matrimonio non solum 
augentur, sed etiam fiunt, ita et 
istse donationes, quas xu'opter nuptias 
introductae sunt, non solum ante- 
cedant matrimoniuili, sed etiam eo 
contracto et augeantur et constitu- 
antur. 

C. V. 3 


3. There is another kind of donation 
inter vivos entirely unknown to the^,^ 
ancient lawyers, and subsequently in- i 
troduced by the more recent emperors. 

It was termed the donatio ante nu^) tias^ 
and was made under a tacit condition 
that it should only take effect when the 
marriage had followed on it. Hence 
it was called ante mi^tias, because it 
preceded the marriage, and never took 
place after its celebration ; but as 
it was permitted that dotes should be 
increased even after marriage, the 
Emperor Justin, our father, was the 
first to permit, by his constitution, that 
in case the dos was increased, the do- 
nation ante ^viqdias might be increased 
also, even during the marriage ; but the 
donation still retained what was thus 
an improper name, and was calledl 
ante nuptias ^ while this increase wast 
made to it after marriage. ’Wishing,' 
therefore, to perfect the law on the 
subject, and to make names appropriate 
to things, we have enacted that such 
donations may not only be increased, 
btt may also be first made during 
marriage, and that they shall be 
termed, not mite nu'ptias^ but ^rojitGr jj 
militias, and that they shall be placed ^ 
on the footing of do tes, so far that, as 
dotes may be not only increased but 
first made during marriage, so dona- 
tions propter nuj^tias may not only 
precede marriage, but, even after the 
tie of marriage has been formed, may 
be increased or made. 


When the wife passed in mmxm all that she had be- 
longed to her husband ; when she did not, all her property belonged 
exclusively to herself, and gifts between husband^ and wife, with a 
few exceptions (Ulp. Reg, vii. 1), were strictly prohibited by law. 
But, as a provision for the expenses of marriage, tthe dos was con- 
tributed before or after marriage (and sometimes increased after- 
wards) by the wife or by a paternal ascendant or some one else for 
her. In case the dos was contributed by a paternal ascendant (dps 
^gxofmtitig)^ it could, on the termination of the marriage by the 
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also, even during the marriage ; but the 
donation still retained what was thus 
an improper name, and was calledl 
ante nuptias ^ while this increase wast 
made to it after marriage. ’Wishing,' 
therefore, to perfect the law on the 
subject, and to make names appropriate 
to things, we have enacted that such 
donations may not only be increased, 
btt may also be first made during 
marriage, and that they shall be 
termed, not mite nu'ptias^ but ^rojitGr jj 
militias, and that they shall be placed ^ 
on the footing of do tes, so far that, as 
dotes may be not only increased but 
first made during marriage, so dona- 
tions propter nuj^tias may not only 
precede marriage, but, even after the 
tie of marriage has been formed, may 
be increased or made. 


When the wife passed in mmxm all that she had be- 
longed to her husband ; when she did not, all her property belonged 
exclusively to herself, and gifts between husband^ and wife, with a 
few exceptions (Ulp. Reg, vii. 1), were strictly prohibited by law. 
But, as a provision for the expenses of marriage, tthe dos was con- 
tributed before or after marriage (and sometimes increased after- 
wards) by the wife or by a paternal ascendant or some one else for 
her. In case the dos was contributed by a paternal ascendant (dps 
^gxofmtitig)^ it could, on the termination of the marriage by the 
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death of the wife, be reclaimed from the husband by the donor, but 
not by his heirs. If it was given for her benefit by any one else than 
’ such an ascendant {dos adventitia)^ it could not be reclaimed by 
the donor or his heirs unless there had been a special agreement 
that it should be reclaimable, in which case it was termed dos 
Q'eceptitia (D. xxiii. o. 5; Ulp. Reg. 6. 5); but Justinian enacted 
that the dos adventitia should go to the heirs of the wife unless a 
special agreement to the contrary had been made. (C. v. 18. 1. 

I 6, 13.) Thus under Justinian the surviving husband in every case 
I lost the dm. If the wife survived the husband, and was sui jmds^ 
the doSj however derived, belonged to her, unless a provision to the 
contrary had been made by the donor. If she was still in the 
power of her father, she and he had to join in claiming it. (D. 
xxiv. 3. 2. ] .) If the dos consisted of things that could be replaced 
by others of the same kind (res fimgihiles) (D. xxiii. 3. 42), the 
things given belonged in full property to the husband, and he 
had to return like things to the same amount within three 
years (altered to one year by ^[ustinian. Cod. v. 13. 1. 7) after the 
dissolution of the marriage. (Ulp. Beg. 6. 8.) ‘^If the dos consisted of 
things which could not thus 1)6 replaced, such as land or houses, the 
husband was nominally the owner and managed the property, but 
I he could only take the annual proceeds, and he had to preserve 
I the property, intact and to restore, it immediately on the dissolution 
v: ^ of the marriage. He was prevented by the lex Julia de adul- 

teriis et de /undo dotali, passed in the time- of Augustus, from 
alienating immoveable property in Italy foinning part of the dos 
without the consent of the wife, or mortgaging it even with her 
consent; and Justinian, as we shall see in the introductory paragraph 
of the next Title, forbade the mortgaging or alienation of im- 
moveables, wherever situated, forming part of the dos^ even with 
the wife’s consent. As to the expenses of the husband in his 
® management, see not^to Book iv. Tit. 6. 37. 

If the- marriage #as terminated not by death but divorce, 
the general rule was that the husband had to restore the dos just 
as he would have had to do in case of the wife’s death ; but if the 
wife was divorced for misconduct, or divorced her husband without 
I reason given, the husband was allowed to retain at first a part and 
f in later times the whole of the dos^ having, however, only a life 
I interest in it, if there were children. (0. v. 12. 24 ; C. Th. iji. 16.2.) 

The donatio ante nuptias,, of which we first hear in a constitution 
of Theodosius and Valentinian (0. v. 17. 8. 4), which speaks of it 
as recognised by law, was a gift on the part of the husband as 
an equivalent to the dos. It was the property of the wife, but 
managed by the husband, and could not be alienated even with her 
consent. jTnafeig'U provided (Nov. 97. 1) that the wife, if survivor, 
should receive an equal value from the donatio propter nuptias 
with that which the husband, if survivor, would have received frorh 
the ddSy the actual amount reserved for the survivor being matter 
of agreement between the parties. By a constitution previous to 
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Justinian (0. v. 14. 9), the wife had, if survivor, the same fraction 
of the donatio as her husband would have had of the dos. -Jus- 
tinian substituted an equality of value for an equality of proportion. 

Justinus, the predecessor of Justinian, was his uncle and 
adoptive father, 

4. There was formerly another mode 
of acquiring property by the ^ civil law, 
namely, that of accru^ ; as, if any one, 
having a slave in common with Titins, 
had himself alone enfranchised him, 
either by vindicta or by testament, 
his share in that slave was lost, and 
accrued to the joint owner. But, as 
it was an example of very bad ten- 
dency, that both the slave should be 
defirauded of his ftreedom, and that 
the more humane master should suffer 
loss, while the more severe master 
profited, we have thought it advisable 
to apply by our constitution a gracious 
remedy to what seemed so odious, and 
have devised means by which the 
manumittor, and the co-proprietor, 
and the freed slave may be all bene- 
fited. Breedom, to favour which 
ancient legislators have often most 
obviously violated the ordinary rules 
of law, shall be really gained by the 
slave ; he who has given this freedom, 
shall have the delight of seeing it 
maintained ; and his co -proprietor shall 
be indemnified by receiving a price 
for the slave, proportioned to his 
interest in him, according to the rates 
fixed in our constitution. 

C. vii, 7. 1. 5. 

A man could not be partly free, partly a slave. If, then, a 
slave was enfranchised by one co-pi-oprietor, was he a slave or free ? 
The old law, as the text informs us, pronounced him the former. If 
the enfranchisement, however, was such that, according to the rules 
given in Bk. i. Tit. 5. 3, the enfranchised slave would have become 
only a Latimis Jmdaniis or a doditicius^ the enfranc]iisem.ent had 
no effect at all, and the slave remained the slave, as before, of both. 
But if'the enfranchisement had been such that he would have been 
a Eoman citizen, the interest of the master who manumitted him 
accrued to the other proprietoi's. (Paul. Sent. iv. 12. 1.) 

The scale of piices referred to in the concluding words of the 
text is given in the Code. (vii. 7. 1. 5.) 

Tit. VIII. QUIBUS ALI|1JARE LICET VEL NON.; 

Accidit aliquandOjUt qui dominus Sometimes it happens that he who 
•sit, alienare non possit et contra qui is owner of a thing cannot alienate it,l 
dominus non sit, alienandse rei while, on the contrary, he who is not 


4. Erat olim et alius modus 
civilis adquisitionis per jus adcre- 
scendi, quod est tale : si communem 
servum habens aliquis cum Titio, 
sokis libertatem ei imposuit vel 
vindicta vel testamento, eo casu pars 
ejus amittebatur et socio adcresce- 
bat. Sed cum pessimum frierat 
exemplo, et libertate servum de- 
fraudari et ex ea humanioribus 
quidem dominis damnum inferri, 
severioribus autem lucrum adcre- 
scere : hoc quasi invidiae plenmn j)io 
remedio per nostram constitutionem 
mederi necessariimi duximus et 
invenimus viain, per qulim et manu- 
missor et socius ejus et qui libertatem 
accepit, nostro fruantur beneficio, 
libertate cum efieetu procedente 
(cujus favore et antiques legislatores 
multa et contra communes regulas 
statuisse manifestissimum est) et eo, 
qui earn imposuit, suse liberalitatis 
stabilitate gaudente et socio indemni 
conservato pretiumque servi secun- 
dum partem dominii, quod nos 
definivimus, accq^iente. 
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sokis libertatem ei imposuit vel 
vindicta vel testamento, eo casu pars 
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bat. Sed cum pessimum fuerat 
exemplo, et libertate servum de- 
fraudari et ex ea humanioribus 
quidem dominis damnum inferri, 
severioribus autem lucrum adcre- 
scere : hoc quasi invidiae plenum pio 
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invenimus viam, per quliiii et manu- 
missor et socius ejus et qui libertatem 
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libertate cum efieetu procedente 
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potestatem habeat. Nam dotale 
praedium maritus invita muliere per 
legem Jnliam prohibetiir alienare, 
qnamvis ipsins sit, dotis causa ei 
datum. Quod nos, legem Juliam 
corrigentes, in meliorem statum de- 
duximus. Cum enim lex in soli 
tantummodo rebus locum liabebat, 
qiise Italicse fuerant, et alienationes 
inhibebat, quae invita muliere fiie- 
bant, bypothecas autem earum etiam 
volente: utrisque remedium im- 
posuimus, lit etiam in eas res, quae 
in provinciali solo positae sunt, in- 
terdicta fiat alienatio vel obligatio 
et neutrum eoruni neque consenti- 
entibus mulieribus procedat, ne 
sexus muliebris fragilitas in per- 
niciem substantiae earum eonver- 
teretur. 


Gal ii. 62, 


owner has the power of alienation. ^ 
Thus, the husband is prohibited by 
the lex Mia from alienating immove- 
ables, which form part of the dos^ 
against the wish of the wife, although 
these immoveables, having been given 
him as a part of the dos^ belong to 
liim. We have amended the lex J'lUia 
and introduced a great improvement. 
This law only applied to Italian im- 
moveables, and it prohibited aliena- 
tions made against the wishes of the 
wife, and mortgages made even with 
her consent. Wishing to amend the 
law on each of these points, we have 
declared that the proliibition of alie- 
nation or mortgage shall extend to 
immoveables in the provinces, and 
that neither alienation nor mortgage 
shall be made even with the consent 
of the wife, lest the weakness of the 
female sex should be abused to the 
detriment of thdir fortunes. 

5 ; C, V. 13. 15. 


The power of alienating belongs to the owner and to Him only ; 
and every owner can alienate the thing belonging to him. There 
are, however, exceptions to the rule, and these exceptions form the 
subject of this Title, 

The subject of dotes has been already discussed in the note to 


paragr. 3 of the last Title. 

' ' *|‘l. Contra autem creditor pignus 

ex pactione, quamvis ejus ea res non 
sit, alienare potest. Sed hoc forsitan 
ideo videtur fieri, quod volimtate 
. y , , ; debitoris intellegitur pignus alienare, 
qui ab initio contractus pactus est, 
ut liceret creditori pignus vendere, 
si pecunia non solvatur. Sed ne 
' ‘Creditores jus suum persequi impe- 
direntur neque debitores temere 
' suarum rerum dominium amittere 
, , , videantur, nostra constitutione con- 
‘ . sultum est et certus modus impositus 

' ' ■ 'est, per quern pignorum distractio 
possit procedere, cujus tenore utrique 
parti creditorum et debitorum satis 
abundeque provisum est. 

Gal ii. 64; C. 


1. On the other hand, a creditor 
may, accordmg to agreement, alienate 
a pledge, although the thing is not 
his own property. But this alienation 
may perhaps be considered as taking 
X>lace by the i ntention of the debtor, 
who in making'the contract has agreed 
that the creditor might sell the thing 
pledged, if the debt was not paid. 
But that creditors might not be im- 
peded in the pursuit of their rights, 
nor debtors seem too easily deprived 
of their property, a pi’pvision has been 
made by our constitution establishing 
a fixed inefhod of procedure for the 
sale of pledges, by which the respective 
interests of the creditor and debtor 
have been fully secured. 

viii, 34, 3. pr. et seq. 


.fT 


I The power of a creditor to sell the thing pledged, forming an 
exception to the rule that non ^uV jM^owne co uld was 

so necessary a part of his rights that it could not be taken from 
him even by express agreement; and an agreement ne /milder e 
Uceat had no other effect than to make it necessary for the creditor 
to give the debtor fuller notice of his intention to sell. (D. xiii. 7. 
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entibus mulieribus procedat, ne 
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niciem substantiae earum eonver- 
teretur. 


owner has the power of alienation. 
Thus, the husband is prohibited by 
the lex Julia from alienating immove- 
ables, which form part of the dosy 
against the wish of the wife, although 
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and every owner can alienate the thing belonging to him. There 
are, however, exceptions to the rule, and these exceptions form the 
subject of this Title, 

The subject of dotes has been already discussed in the note to 


paragr. o of the last Title. 
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sit, alienare potest. Sed hoc forsitan 
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^ qui ab initio contractus pactus est, 
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si pecunia non solvatur. Sed ne 
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direntur neque debitores temere 
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. sultum est et certus modus impositus 
est, per quern pignorum distractio 
possit procedere, cujus tenore utrique 
parti creditorum et debitorum satis 
abundeque provisum est. 

Gal ii. 64; C. 


1. On the other hand, a creditor 
may, accoi-dmg to agreement, alienate 
a pledge, although the thing is not 
his own property. But this alienation 
may perhaps be considered as taking 
place by the i ntention of the debtor, 
who in makingbhe contract has agreed 
that the creditor might sell the thing 
pledged, if the debt was not i)aid. 
But that creditors might not be im- 
peded in the pursuit of their rights, 
nor debtors seem too easily dejudved 
of their property, a provision has been 
made by om* constitution establishing 
a fixed i^ethod of procedure for the 
sale of pledges, by which the respective 
interests of the creditor and debtor 
have been fully secured. 

viii. 34, 3. pr, et seq. 


I The power of a creditor to sell the thing pledged, forming an 
exception to the rule that nmje_ but ajUenatef. was 

so necessary a part of his rights that it could not be taken from 
him even by express agreement; and an agreement m /m^idere 
Uceat had no other effect than to make it necessary for the creditor 
to give the debtor fuller notice of his intention to sell. (D. xiii. 7. 
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4-6.) Justinian, by his constitution, permitted the parties to^ fix: 
the time, and place, and manner of sale at their jfieasure, and it 
was only if there was no special agreement that the regulations of ■ 
his constitution were to take effect, the gist of which was that the ^ , 
thing might be sold after ^o years had elap sed from the time 
when the creditor gave the debtor notice to pay, and that after two 
more years the creditor, if no purchaser could be found, woul3^on 
petition to the emperor be declared the owner, the debtor having 
a further period of two years within which he might redeem. 

(0. viii. 34. 3.) 

Tutors and curators might, in certain cases, alienate the goods 
of their pupils and of those committed to their care ; but, at any 
rate in the later times of law, they had to obtain the permission 
of a magistrate for the alienation of rural immoveables. (See 
0. V. 37. 22.) 

2. Nunc adiiioiiendi siimiis, iieqiie 2. It must next be observed, that 
pupillum neque pupillam ullam rem no pupil of either sex can alienate 
sine tutoris auctorital^ alienare anything without the authority of a ''C,, 
posse. Ideoque si mutuam pecu- tutor. If, therefore, a pupil, without 
niam alicui sine tutoris auctoritate the tutor’s authority, lends any one 
dederit, non contrahit obligationem, money, the pupil does not contract 
quia pecuniam non facit accipientis, an obligation ; for he does not make 
ideoque vindicari nunimi possunt, the money the property of the re- 
sicubi extent : sed si nummi, quos ceiver, and the pieces of money may 
mutuos dedit, ab eo, qui accepit, be claimed , by vi^^ plication, if they still 
bona fide oonsumpti sunt, condiei exist. But siq^posing these pieces 
possunt, si mala fide, ad exhibendum which the pupil has lent are con- 
de his agi potest. At ex contrario sumed by the borrower, then, if they 
omnes res pupillo et pupillae sine are so bona fide, a personal action may 
tutoris auctoritate recte dari pos- be brought : if onala fide, an action 
sunt. Ideoque si debitor pupillo ad exhibendum. On the contrary, the 
sol vat, necessaria est tutoris aucto- pupil of either sex may acquire any- 
ritas : alioquin non liberabitur. Sed thing whatsoever without the authority 
etiam hoc evidentissim'a ratione of the tutor ; and therefore when a 
statutum est in constitutione, quain debtor pays a pupil, the debtor must 
ad Csesareenses advocates ex sugge- have the authority of the tutor, or he 
stione Triboniani, viri eminentissimi, does not free himself fcom the debt, 
qugestoris sacri palatii nostri, pro- And we have, for very obvious reasons, 
mulgavimus, qua dispositum est, ita declared by a constitution, published 
licere tutori vel cxiratori debitorern to the advocates of Ciesarea on the 
pupillarem solvere, ut prius senten- suggestion of the very eminent Tri- 
tia judiciahs sine omni damno cele- bonian, qusestor of our sacred palace, 
brata hoc permittat. Quo ^tibse- that the debtor of a puifil may make 
cuto, si et judex pronuntiave»t et payment to the tutor or curator, first 
debitor solvent, seq^uatur hujusmodi receiving permission by the sentence 
solutionem plenissima securitas. Bin of a judge, obtained fiee of all ex- 
autem aliter quam disposuimus so- penses; and if these forms are ob- 
lutio facta fuerit et pecuniam sal- served, a payment made according to 
vana habeat pupillus aut ex ea locu- the sentence of the judge will give the 
pletior sit et adhuc eandem summam debtor the most complete security, 
pecuniae petat, per exceptionem doli But if payment is^made not according 
mali siimmoveri poterit : quodsi aut to the mode we have sanctioned, the 
male consumpserit aut furto amise- pupil who has the money still saife in 
rit, nihil proderit debitori doli mali his possession, or has been made 
exceptio, sed nihilo minus damna- richer by it, n^ay, if he demands again 
bitur, quia temere sine tutoris an- the same sum, be repelled by an ex- 
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4-6.) Justinian, by his constitution, permitted the parties to^ fix: 
the time, and place, and manner of sale at their pleasure, and it 
was only if there was no special agreement that the regulations of ■ 
his constitution were to take effect, the gist of which was that the t , 
thing might be sold after ^o years had elap sed from the time 
when the creditor gave the debtor notice to pay, and that after two 
'more years the creditor, if no purchaser could be found, woul3*"on 
petiSon to the emperor be declared the owner, the debtor having 
a further period of two years within which he might redeem. 

(0. viii. 34. 3.) 

Tutors and curators might, in certain cases, alienate the goods 
of their pupils and of those committed to their care ; but, at any 
rate in the later times of law, they had to obtain the permission 
of a magistrate for the alienation of rural immoveables. (See 
O.v.37.22.) 

2. Nunc adnioiiendi sumus, neqiie 2. It must next be observed, that 
liupillum neque pupillam ullam rem no pupil of either sex can alienate ^ 
sine tutoris auctorital^ alienare anything without the authority of a 
posse. Ideoque si mutuam pecu- tutor. If, therefore, a pupil, without 
niam alicui sine tutoris auctoritate the tutor’s authority, lends any one 
dederit, non contrahit obligationem, money, the pupil does not contract 
quia pecuniam non facit accipientis, an obligation ; for he does not make 
ideoque vindicari nunimi possunt, the money the property of the re- 
sicubi extent: sed si nummi, quos ceiver, and the jneces of money may 
mutuos dedit, ab eo, qui accepit, be claimed, by vindication, if they still 
bona fide oonsumpti sunt, condici exist. But supposing these pieces 
possunt, si mala fide, ad exhibendum which the pupil has lent are con- 
de his agi potest. At ex contrario sumed by the borrower, then, if they 
omnes res pupillo et pupillae sine are so horia fide, a personal action may 
tutoris auctoritate recte dari pos- be brought : if mala fide, an action 
sunt. Ideoque si debitor pupillo ad exliihendum. On the contrary, the 
sol vat, necessaria est tutoris aucto- pupil of either sex may acquire any- 
ritas : alioquin non liberabitur. Sed thing whatsoever without the authority 
etiam hoc evidentissim'a ratione of the tutor ; and therefore when a 
statutum est in constitutione, quain debtor pays a pupil, the debtor must 
ad Csesareenses advocates ex sugge- have the authority of the tutor, or he 
stione Triboniani, viri eminentissimi, does not free himself from the debt, 
qusestoris sacri palatii nostri, pro- And we have, for very obvious reasons, 
mulgavimus, qua dispositum est, ita declared by a constitution, published 
licere tutori vel curatori debitorern to the advocates of Ciesarea on the 
pupillarem solvere, ut prius senten- suggestion of the very eminent Tri- 
tia judicialis sine omni damno cele- bonian, qusestor of our sacred palace, 
brata hoc permittat. Quo ^tibse- that the debtor of a pupil may make 
cuto, si et judex pronuntiave»t et i)ayment to the tutor or curator, first 
debitor solvent, sequatur hufusmodi receiving permission by the sentence 
solutionem plenissima securitas. Bin of a judge, obtained ffee of all ex- 
autem aliter quam disposuimus so- penses; and if these forms are ob- 
lutio facta fuerit et pecuniam sal- served, a payment made according to 
vam habeat pupillus aut ex ea locu- the sentence of the judge will give the 
pletior sit et adhuc eandem summam debtor the most complete security, 
pecuniae petat, per exceptionem doli But if payment is^made not according 
mali siimmoveri poterit : quodsi aut to the mode we have sanctioned, the 
male consumpserit aut furto amise- pupil who has the money still saife in 
rit, nihil proderit debitori doli mali his possession, or has been made 
exceptio, sed nihilo minus damna- richer by it, may, if he demands again 
bitur, quia temere sine tutoris an- the same sum, be repelled by an ex- 
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ctoritate et non secundum nostram 
dispositionem solvent. Sed ex di- 
verso pupiUi vel pupillse solvere sine 
tutore auctore non possunt, quia 
id, quod solvunt, non iit accipientis, 
cum scilicet nuUius rei alienatio 
eis sine tutoris auctoritate concessa 
est. 


ception of dolus malus. But if lie has 
spent the money uselessly, or lost it 
by theft, the debtor cannot profit by 
the exception of dolus malus^ and he 
will be condemned to pay over again, 
because he has paid in a rash manner, 
without the authority of the tutor, 
and has not conformed to our rules. 
On the other hand, pupils of either 
sex cannot pay without the authority 
of the tutor, because that which they 
pay does not thereby become the 
property of the person who receives 
it, as thej^ are incapable of alienating | 
anything without the authority of the | 
tutor. 


Gai. ii. 8i. 82-84; C. v. 87. 25; D. xlvi. 3. 14, 8. 


The pnpil might make his condition better, but not worse. 
(See Bk. i. Tit. 21.) He could not transfer the property in anything 
belonging to him., but he could acquire the property in anything 
transferred to him. Three illustrations of this doctrine are given. 

1. The pupil could not lend anything under the contract called 
mutuum^ the essence of which was that t he thing lent became the 
propert y . of. J}he borrower, who bound himself to give Back a thing 
of equal value. (See Bk. iii. Tit. 14. pr.) If the pupiT attempted 
to lend a thing in this way, the thing lent could be recovered by 
‘ vindication, if it was possible that the actual thing should be 

' ' ^ restored ; if not, its value could be recovered by a personal action 

against the borrower; or if the borrower had been 
guilty of mala jides^ an actip ad exjiihendum would lie, that is, 
the borrower was called upon to produce the thing borrowed ; and i 
on his being found unable to do so, he was condemned to pay not ! 
only the value of the thing, but damages to compensate for the | 
injury inflicted. 

2. If the pupil was a debtor and paid without authorisation 
money to a creditor, he could not transfer the property in the 
% ^ pieces of money paid, and had a rnaL„actiQn to get them back, if 
^ still had them; if not, the pupil had the same 

^ remedies as just stated in regard to a mutuum^ except that if he 
brought a condictio against a creditor, who had Imut fids spent 
the money, and the creditor could claim the same amount of money 
for the debt due to him, the Eoman jurists considered that instead 
of these cross actions the debt of the pupil ought to be considered 
to be extinguished. 

8. If the debtor made a payment to the pupil without the 
authorisation of the tutor, that which he paid became the property 
of the pupil ; and as the pupil could not make his condition worse, 
he could not extinguish debts due to him ; and thus the debt was 
still owing, although the pupil retained what was paid him. The 
debtor might still be sued for what he owed, and he could only 
^ 4 repel the action by a plea of dolus malus to ‘the extent to which 
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ctoritate et non secundum nostram 
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verso pupiUi vel pupillse solvere sine 
tutore auctore non possunt,^ quia 
id, quod solvunt, non iit accipientis, 
cum scilicet nuUius rei alienatio 
eis sine tutoris auctoritate concessa 
est. 
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because he has paid in a rash manner, 
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The pnpil might make his condition better, but not worse. 
(See Bk. i. Tit. 21.) He could not transfer the propierty in anything 
belonging to him., but he could acquire the pro]perty in anything 
transferred to him. Three illustrations of this doctrine are given. 

1. The pupil could not lend anything under the contract called 
mutuum^ the essence of which was that t he thing lent became the 
propert y . of. J}he -borrower who bound himself to give Back a thing 
of equal v^lue. (See Bk. hi. Tit. 14. xor.) If the pupiT attempted 
to lend a thing in this way, the thing lent could be recovered by 
. vindication, if it was possible that the actual thing should be 

' ^ restored ; if not, its value could be recovered by a personal action 

against the borrower; or if the borrower had been 
guilty of mala jides^ an actip ad exhihendum would lie, that is, 
the borrower was called upon to produce the thing borrowed ; and 
on his being found unable to do so, he was condemned to pay not 
only the value of the thing, but damages to compensate for thev 
injury inflicted. 

2. If the pupil was a debtor and paid without authorisation 
money to a creditor, he could not transfer the property in the 
% ^ pieces of money paid, and had a raaL^action to get them back, if 
still had them; if not, the pupil had the same 

^ >- • // remedies as just stated in regard to a mutuum^ except that if he 

brought a condwtio against a creditor, who had Imia fide spent 
the money, and the creditor could claim the same amount of money 
for the debt due to him, the Eoman jurists considered that instead 
of these cross actions the debt of the pupil ought to be considered 
to be extinguished. 

8. If the debtor made a payment to the pujiil without the 
authorisation of the tutor, that which he paid became the property 
of the pupil ; and as the pupil could not make his condition worse, 
he could not extinguish debts due to him ; and thus the debt was 
still owing, although the pupil retained what was paid him. The 
debtor might still be sued for what he owed, and he could only 
" repel the action by a plea of dioliis malus to ‘the extent to which 
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the pupil then had the money paid in hand, so that if the pupil 
had spent it ;all/the debtor would have to pay over again. (Gai. 
ii. 84.) If the tutor authorised the payment, the debt was extin- 
guished ; but still the creditor was not quite safe ; the pupil had a . 
right to receive from the tutor the money paid ; and if he could 
not obtain it from him, the praetor would, under certain circum- 
stances, grant a restitutio in integrum (see note on introductory 
paragraph of Bk. i. Tit. 23), and the creditor might then be 
obliged to pay over again, in order that the pupil might be kept 
free from all loss. ' It was to guard against this that J ustinian, in 
the constitution alluded to in the text, provided a means whereby 
the creditor should have jplenissima securitas. 


Tit. IX. PEE QUAS PERSONAS NOBIS ADQUIRITUR. 

Adquiritnr nobis non sblimi per ^ 'We acquire not only by ourselves, / 
nosmet ipsos, sed etiam per eos, quos but also by those whom we have in 
in potestate habemns >item per eos our power ; also by slaves, of whom 
servos, in quibus usmnfructum ha- we have the usufruct ; and by those 
bemus : item per homines liberos et freemen and slaves belonging to others 
servos alienos, quos bona fide pos- whom we possess hona fide. Let us 
sidemus. De quibus singulis dili- examine separately these different 
gentius dispiciamus. cases. 

Gai. ii. 86. 


The rule of law was, that no one could acquire through another 
person ; but if persons in the power of another acquired anything, 
that which they acquired became, by the mere force of their 
pOwsition, the property of the person in whose power they were ; 
and thus the rule may be, perhaps, more accurately expressed by 
saying that nothing could be acquired per extraneam personamA 
i.e. through a person who was not in the familia of the acquirer, i 


1. Igitur liberi vestri utriusque 
sexus, quos in potestate habetis, 
olim quidem, quidquid ad eos per- 
venerat (exceptis videlicet castrensi- 
bus peculiis), hoc parentibus suis 
adquirebant sine ulla distinctione : 
et hoc ita parentum fiebat, ut esset 
eis licentia, quod per unum vel 
unam eorum adquisituni est, alii 
filio vel extraneo donare vel vendere 
vel quocumque mode voluerant, ap- 
plicare. Quod nobis inhumanum 
visum est et generali constitutione 
emissa et liberis pepercirnus et 
patribus debitum reservavimus. 
Sancitum etenim a nobis est, ut, si 
quid ex re patris ei obveniat, hoc 
secundum antiquam observationem 
totum parenti adquirat (quae enim 
invidia est, quod ex patris occasione 


1. Pormeiiy, all that your children 
under your power of either sex ac- 
quired, excepting castrensia ^peculia^ ■ ' ' 

was without distinction acquired for 
the benefit of their ascendants ; so much * / 

so, that the ^paterfamilias who had 
thus acquired anything through one of ^ ^ ^ 
his children, could give or sell, or 
transfer it in any way he xdeased tor 
another child or to a stranger. This q ^ 
appeared to us very harsh, and hy a% , ^ 
general constitution we have relieved i*' 
the children, and yet reserved for the //i. 
ascendants all that was due to them. 

We have declared that all which the 
filiusfamilias obtains by means of the 
fortune of the father, shall, accjording 
to the old law, be acquired entirely 
for the father’s benefit : for what hard- 
ship is there in that which comes from 
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the pupil then had the money paid in hand, so that if the pupil 
had spent it ,'all/the debtor would have to pay over again. (Gai. 
ii. 84.) If the tutor authorised the payment, the debt was extin- 
guished ; but still the creditor was not quite safe ; the pupil had a 
right to receive from the tutor the money paid ; and if he could 
not obtain it from him, the praetor would, under certain circum- 
stances, grant a restitutio in integrum (see note on introductory 
paragraph of Bk. i. Tit. 23), and the creditor might then be 
obliged to pay over again, in order that the pupil might be kept 
free from all loss. ' It was to guard against this that J ustinian, in 
the constitution alluded to in the text, provided a means whereby 
the creditor should have jplenissima securitas. 


Tit. IX. PEE QUAS PERSONAS NOBIS ADQUIRITUR. 

Adquiritnr nobis non sblimi per ^ 'We acquire not only by ourselves, , 
nosmet ipsos, sed etiam per eos, qnos but also by those whom we have in 
in potestate habemns >item per eos our power ; also by slaves, of whom 
servos, in quibus usnmhuctum ha- we have the usufruct ; and by those 
bemus : item per homines liberos et freemen and slaves belonging to others 
servos ahenos, quos bona fide pos- whom we possess bona fide. Let us 
sidemus. De quibus singulis dili- examine separately these dillerent 
gentius dispiciamus. cases. 

Gai. ii. 86. 

The rule of law was, that no one could acquire through another 
person ; but if persons in the power of another acquired anything, 
that which they acquired became, by the mere force of their 
position, the property of the person in whose power they were ; 
and thus the rule may be, perhaps, more accurately expressed by 
saying that nothing could be acquired per extraneam personamA 
i.e. through a person who was not in the familia of the acquirer. I 

1. Igitur liberi vestri utriusque 1. Pormeiiy, all that your children 
sexus, quos in potestate habetis, under yonr power of either sex ac- 
olim quidem, quidquid ad eos per- quired, excepting castrensia ^ecuUa, ■ ' ' 

venerat (exceptis videlicet castrensi- was without distinction acquired for 
bus peculiis), hoc parentibus suis thebenefit of their ascendants; so much 
adquirebant sine ulla distinctione : so, that the paterfamilias who had / . „ 

et hoc ita parentum fiebat, ut esset thus acquired anything through one of ^ 
eis licentia, quod per unum vel his children, could give or sell, or 
unam eorum adquisitum est, alii transfer it in any way he pleased tor ^ 
filio vel extraneo donare vel vendere another child or to a stranger. This ^ 
vel quocumque mode voluerant, ap- appeared to us very harsh, and hy a % , 
plicare. Quod nobis inhumanum general constitution we have relieved t 

visum est et generali constitutione the children, and yet reserved for the //i. ^ > ; 

emissa et liberis pepercirnus et ascendants all that was due to them, 
patribus debitum reservavimus. We have declared that all which the ’ ' ' 
Sancitum etenim. a nobis est, ut, si filiusfamiUas obtains by means of the 
quid ex re patris ei ohveniat, hoc fortune of the father, shall, according 
secundum antiquam observationem to the old law, be acquired entirely 
totum parent! adquirat^ (quae enim for the father’s benefit : for what hard- 
invidia est, quod ex patris occasione ship is there in that which comes from 
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profectum est,lioc ad etmi reverti ?) : 
qxiod autem ex alia causa sibi filiiis- 
familias adquisivit, liujus usumfru- 
ctiim quidein patri adquirat, domi- 
nium autem apud eimi remaneat, 
ne, quod ei suis laboribus vel pro- 
spera fortuna accessit, hoc in alium 
, pervenieus, luctuosum ei procedat. 


the father returning to him ? But of 
everything that the Jiliusfamilias ac- 
quires in any other way, he shall ac- 
quire the usufruct for^ the father, but 
the son shall retain the ownership, so . 
that the son may not have the mortifi- 
cation of seeing that becoming the 
Xuoperty of another, which he himself 
has gained by his labour or good for- 
tmie. 


. ^ Gai. ii. 87; C. vi. 61. 6. 

The filmsfcimilias could not, in the strict law of Eoine, have 
any property of his own. Sometimes, however, the father per- 
/ mitted the son to have what was called a iiecnUum^ that is, a 
I certain amount of property placed under his exclusive control. 
This perAtlitim remained in law the property of the father, but the 
son had the disposition and management of it by his father’s 
; permission, and as long as it remained in the son’s possession it 
was, as far as regarded third persons, exactly like property really 
belonging to the son only, that is, they co¥ild sue and recover 
from him to" the extent of his (See Tit. 12. pr. of this 

Book.) In the early times of the Empire a Jilinsfamilias came 
to have, under the name of castrense 'peculiiim^ property quite 
independent of his father. This mstrense pecnliam consisted of 
\ all that was given to a son when setting out upon military service, 

I or acquired while that service lasted. (D. xlix. 17. 1.) lliis belonged 
to the son as completely as if he had been sid jnris^ and he had full 
power of disposing of it either during his lifetime or by testament. 
Filiifamilias in castrensi pecuZio vice patrumfamiliaritm fan-- 
gimtur, (D. xiv. G, 2.) If, however, he did not choose to exei*- 
cise his power of disposing of it by testament, his father took it at 
his death, not as succeeding to it ahAntestato^ hut as the claimant • > 
of z>pec%diu7Yb. (See Tit. 12. pr.) A further benefit was extended 
to the filmsfamilias by the institution of the quad-castrenne 

I peciilvim^ a privilege given to certain ^civi] functionaries, corre- 
sponding to that given by the cMstrense pecnlium to soldiers. 
Constantine, by a constitution (0. xii, 31), placed on the footing 
of the cadrensG pecAiliiim things which a Jilvmfamilim^ who was 
1 an officer of the palace, received from the emperor or gained by 
his own economy. The same advantage was subsequently ex- 
tended to many other functionaries, as well as to advocates and 
certain ecclesiastical dignitaries. The qitasi-castremG peciilimn 
must have existed in the time of Ulpian (D. xxxvi. 1. 1. 6; 
xxxix. 5. 7. 6), unless the passages in the Digest in which he 
alludes to it are interpolated, but under what form it then existed 
we do not know. In one respect it slightly differed from the 
castrense peoulium ; for the power of disposing of it *by testament 

( did not always accompany it, but was only given to the more 
£rivilege d.^dasse.s of those who were allowed to have sucE'^a 
j pectdiim, jJustinian. however, altered this, and gave the power 
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profectum est,lioc ad etmireverti?) : the father returning to him? But of 
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was, as far as regarded third persons, exactly like property really 
belonging to the son only, that is, they co¥ild sue and recover 
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Book.) In the early times of the Empire a Jiliusfamilias came 
to have, under the name of castrense property quite 
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\ all that was given to a son when setting out upon military service, 

I or acquired while that service lasted. (D. xlix. 17. 1.) This belonged 
to the son as completely as if he had been sid juris ^ and he had full 
power of disposing of it either during his lifetime or by testament. 
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guntur, (D. xiv. G. 2.) If, however, he did not choose to exei*- 
cise his power of disposing of it by testament, his father took it at 
his death, not as succeeding to it cihAntestatOj hut as the claimant 
of a peoulium. (See Tit. 12. pr.) A further benefit was extended 
to the filiusfamilias by the institution of the guasi-castrense 

I pemlvim^ a privilege given to certain ^clvi] functionaries, corre- 
sponding to that given by the cMstrense pemlimn to soldiers. 
Constantine, by a constitution (0. xii, 31), placed on the footing 
of the castrense peoulium things which a jilmsfamilias^ who was 
I an officer of the palace, received from the emperor or gained by 
: his own economy. The same advantage was subsequently ex- 
‘ tended to many other functionaries, as well as to advocates and 
certain ecclesiastical dignitaries. The (piasi-castrense peculium 
must have existed in the time of Ulpian (D. xxxvi. 1. 1. 6; 
xxxix. 5. 7. 6), unless the passages in the Digest in which he 
alludes to it are interpolated, but under what form it then existed 
we do not know. In one respect it slightly differed from the 
castrense gocGulmm ; for the power of disposing of it by testament 

( did not always accompany it, but was only given to the more 
£rivilege d.^dasse.s of those who were allowed to have suc£ a 
j peculiim, jJustinian. however, altered this, and gave the power 
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of disposing of it by testam ent to every one who had a quasi-- 
castrense ]peciiluim, (See Tit. 11. 6.) Constantine also introduced 
another kind of peculiumy termed the ‘peoulkmi aclventitimn. This 
consisted of everything received by jiliiisfamilim from his mother 
at her d^^ whether by testament or not. (C. vi. 60. 1.) Sub- 
sequent emperors included in it all received succession or as a 
gift i nter vi vos from ma,tjrnal ascenclants*^^ or by one of 

two married persons from the other (C. vi. 61. 1) ; and Justinian, ' 
as we learn from the text, included under the i^eeiilmm a/lventitiiim ^ 
all that came to the son from any other source than from the ' 


father himself. The father had the usufruct of the peonlium 
adventitimn^ and it was only the ownership that was held by the 
son. The pecuUum which came to the son as part of the father’s ' 
property, and which continued to belong to the father, has been ; 
termed by commentators lorofeetiUmn^ because it comes (^profiois- 
citiir) from the father. 

The pecndinm in the time of Justinian, therefore, prof ec-\ 
titium^ belonged to the father ; in all other cases it belonged to 
the son ; but the father had the usufruct of the peculium adventi- 
tium. while the son had as full power over the castreiiso or quasi- 
castrensG pecAilimi as if he had been sivi juris. 


2. Hocque a nobis clispositiun 
est et in ea specie, nbi parens eman- 
cipando liberum ex rebus, qxvji ad- 
quisitionem effugiunt, sibi partem 
tertiain retinere, si voluerat, licenti- 
am ex anterioribus constitutionibus 
habebat, quasi pro pretio quodam- 
modo einancipationis, et inhuma- 
nuin quiddam accidebat, ut films 
rerum suarum ex liac emancipatione 
dominio pro parte defraudetur et, 
quod honoris ei ex emancipatione 
additum est, quod sui juris eliectus 
est, hoc per rerum deminutionem 
decrescat. Ideoque statuimus, ut 
parens pro tertia bonorum parte 
dominii, quam retinere poterat, di- 
midiam non dominii rerum, sed 
ususfructus retineat : ita etenim et 
res intact® apud filium remanebunt 
et pater ampliore summa fruetur, 
pro tertia dimidia potiturus. 


2. We have also made some regula- 
tions with resj)ect to the power which 
under former constitutions a father 
had, when emancipating his children, 
of deducting a third part from the 
things over which he had no right of 
acquisition, as if this was the price of 
the emancipation. It seemed very hard 
that the son should thus be deprived 
by emancipation of a third part of his 
property, and that what he gained in 
honour by being emancipated, as being 
thus made suS juris, should be im- 
paired by a diminution of his property. 
We have therefore enacted that the 
father, instead of retaining a third as 
owner, shall retain half not as owner 
but as usufructuary. Thus the owner- 
ship in the whole will remain with the 
son unimpaired, while the father will 
enjoy the benefits of a larger portion, 
the half, namely, instead of the third. 




C. vi- Cl. 6. 3. 


The usufruct of the father over things, the ownei'ship of whicli, 
as part of the peculium adveyititiumj belonged to the son, would be 
lost by emancipation. It was as an equivalent for this that the 
property in one-third of these things was given to the father on 
emancipation. Justinian substitutes the usufruct of one-half for 
the ownership of one-third. 

3. Item vobis adquiritur, quod 3. So, too, all that your slaves ^ 

servi vestri ex traditione nanciscim- qxiire by tradition, or stipulation, or ^ 
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of disposing of it by testam ent to every one who had a quasi-- 
castrense ]peciiluim, (See Tit. 11. 6.) Constantine also introduced 
another kind of peculiumy termed the ‘peoulkmi aclventitimn. This 
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tuT, sive quid stipulentur vel ex qua- in any other way, is acquii’ed for you • 
libet alia causa adquirunt. Hoc and that even without your knowledge 
enim vobis et ignorantibus et invitis and against your wishes. For the 
obvenit. Ipse enim servus, qui in slave being in the power of another 
potest ate alterius est, nihil suum cannot himself have anything as his 
habere potest. Sed si heres insti- own. And if he is instituted heir, he 
tutus sit, non alias nisi jussu vestro camiot enter on the inheritance except 
hereditatein adire potest: et si by your direction. And if he enters 
jubentibus vobis adierit, vobis here- by your direction, you acquire the in- 
ditas adquiritur, perinde ac si vos heritance exactly as if you had your- 
ipsi heredes instituti essetis. Et selves been instituted heirs- Legacies, 
convenienter scilicet legatum per again, are equally acquired for you by 
eos vobis adquiritur. Non solum your slaves. And it is not only the 
autem proprietas per eos, quos in ownership which is acquired for you 
potestate habetis, adquiritur vobis, by those whom you have in your 
sed etiam possessio : cujuscumque power, but also the possession, E very- 
enim rei possessionem adepti fuerint, thing of which theyTiave obtained 
id vos possidere videmini. Unde possession you are considered to pos- 
etiam per eos usucapio vel longi sess, and consequently usucapion or 
temporis possessio vobis accedit. possession longi temjgoris operates for 

you through them. 

Gai. ii. 87. 89. 

f 

n'i, JlII that the slave had Jbelonged to his master; and this rule 
subject to no exceptions such as those introduced for the 
benefit of the filmsftmMas. The slave’s was always 

at the disposition of his master, and it made no difference what 
was the mode in which he acquired : he acquired it for his master 
even though his master had not consented or even known of the 
acquisition. Therefore, if the slave received anything in pursu- 
ance of a s tipulat ion {sive qidd stipulentur) ^ he acquired it for 
his • master, although he could not bind his master by promising 
anything to a person who stipulated for anything from him. The 

sl ave could not make his master’s condition worse ; and as an 

inheritance might be more onerous than lucrative, for the debts 
of the deceased, which the heir was bound to pay, might exceed 
the value of his property, a slave was not permitted to accept an 
inheritance, except by his master’s express command. A legacy , 
on the other hand, could not be otherwise than advantageous, and 
therefore a legacy given to a slave immediately belonged to his 
master. There was minor diQerenc^^ between the institution of 
a slave as heir, and a gift to him of a legacy, which deserves 
1 mention. The right to a legacy dated from the death of the 
-deceased; the right to an inheritance dated from the time of 
entering on an inheritance. The slave, therefore, acquired a 
legacy for the benefit of the master to whom he belonged at the 
time when the deceased died ; but a slave instituted heir, acquired 
for the master to whom he belonged at the time of entering on 
the inheritance. If, therefore, the slave changed masters or 
I became free between these times, he acquired a legacy for his 
I former master, but took an inheritance for his new master, or, if 
I free, for himself. 

The physical fact of possession might be accomplished through 

I 
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The physical fact of possession might be accomplished through 
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a slave, but not the intention, which was requisite for legal posses- 
sion. It was necessary that the master should have the intention 
of treating the thing possessed by the slave as if he himself was 
the owner. Aiiimo nostro^ says Paul, cor pore etiam alieno^ 
possidermis. (D. xli. 2. 3. 12.) The master could not, therefore, 
acquire through the slave legal possession, as opposed to mere^" 
detention, without his knowledge and consent, as he could acquire) 
ownership; except, indeed, when the slave possessed a thing as' 
part of his peoulmm^ for then the permission to have a peculium 
was considered as indicating a general intention on the part of the 
master applying to, and completing, legal possession in every- 
thing acquired as part of the peculium. (D. xli. 2. 1. 5.) 

All that is said here of the slave may, with the necessary 
exceptions as to the peculia castrensiuj quasi-castrensta^ and . 
adventitia, be said of the filmsfamiUas, who equally stipulated \ 
for his father’s benefit, could not make his father’s position worse, j 
took inheritances only under his father’s direction, received legacies j 
for his father’s benefit, and possessed physically, but needed his ^ 
father’s animus possidhicli. 

4. Be his autem servis, in qni- 4. As to slaves of whom yon have ^ 
bus tantum usumhuctum habetis, only the usufruct, it has been decided 
ita placuit, ut, quidquid ex re ve- that whatever they accxuire by means | ' 
stra vel ex operibus suis adquirant, of anything belonging to you, ox by I 
id vobis adiciato, quod vero extra their own labour, shall belong to yqu ; * 
eas causas persecuti sunt, id ad do- but that all they acquire horn any 
minum proi)rietatis pertinent. Ita- other source shall belong to the owner, 
que si is serviis heres institutus sit le- So if a slave is made heir, or anything 
gatumve quid ei aut donatum fuerit, is given him as a legacy or gift,^ it is 
non usufructuario, sed domino pro- the owner, not the usufructuary, who 
prietatis adquiritar. Idem jdacet et receives the benefit of the acquisition, 
de eo, qui a vobis bona fide posside- It is the same with regard to any one 
tur, sive is liber sit sive alieniis ser- whom you possess Iona fide, whether 



vus ; quod enim placuit de usufru- a freeman or the slave of another per- 
ctuario, idem placet et de bona fido son (for the rule with regard to the 
possessore. Itaque quod extra duas usufructuary holds good with regard 
istas causas adcjuiritur, id vel ad to the hona fide possessor) ; and so 
ipsum pertinet, si liber est, vel ad do- everything the person possessed ac- ,/ 
minum, si servus est. Sed bonae fi- quires, except from one of the two' ^’"'^ ^ 

dei possessor cum usnceperit servuin, sources above mentioned, belongs to f* ..k, A 
quia eo modo doininiis fit, ex omni- himself if he is a freeman, and to his 
bus causis per eum sibi adquirere master if he is a slave. When the i i '/: . . . 

potest: fiructuarms vero usucapere possessor has gained the property li?- •,’*« 
non potest, primum quia non pos- in the slave by usucapion, he, of course, / 

sidet, sed habet jus utendifraendi, becomes the owner, and all that the 
deinde quia scit’, servum aliemxm slave acquires is acquired for him. 
esse. Non solum autem proprietas But the usufructuary cannot acquire a | 
per eos servos, in quibus usumfru- slave by use : first, because he has not l 
ctum habetis vel quos bona fide pos- the possession, but only the right of J ^ 

sidetis, vel per liberam personam, usufimct; and secondly, because Jhej 

quae bona fide vobis servit, adquiri- felOTS that the slave belongs to an- k i ^ 

tur vobis, sed efiam possessio: lo- other. ' It is not only the ownership ^ v ? . . k 
quimur autem in utriusque persona that is acquired for you by the slaves / ' 
secundum definitionem,,, quam pro- cf whom you have the usufruct, or | r?, ivt \ 
xime exposuimus, id est si quam pos- whom you possess hona fide, or by a p , , 
sessionem ex re vestra vel ex ope- free person whom you employ as your ^ ^ c « 

ribus suis adepti fuerint. slave hona fide ; you acquire also the 
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a slave, but not the intention, which was requisite for legal posses- 
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non usufructuario, sed domino pro- the owner, not the usufructuary, who 
prietatis adquiritar. Idem placet et receives the benefit of the acquisition, 
de eo, qui a vobis bona fide j)osside- It is the same with regard to any one 
tur, sive is liber sit sive alieniis ser- whom you possess bona fide, whether 
vus ; quod enim placuit de usufr’u- a freeman or the slave of another per- 
ctuario, idem placet et de bona fide son (for the rule with regard to the 
possessore. Itaque quod extra duas usufructuary holds good with regard 
istas causas adcjuiritur, id vel ad to the bona fide possessor) ; and so 
ipsum pertinet, si liber est, vel ad do- everything the person possessed ac- , / 
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quia eo modo dominiis fit, ex omni- himself if he is a freeman, and to his 
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non potest, primum quia non pos- in the slave by usucapion, he, of course, / 

sidet, sed habet jus utenclifruendi, becomes the owner, and aU that the 
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ribus suis adepti fuerint. slave hcma fide ; you acquire also the 
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v' , * . " possession. But in saying this we must 

. ^ , . be understood, with regard to both 

' ; ' slaves and freemen, to adhere to the 

distinction laid do wn previously, and to 
refer only to the possession they have 
obtained by means of something be- 
longing to you, or by their own labour. 

Gai. ii. 91-94. 

The usufructuary was entitled to the fruits of the slave, that 
is, to his services, and to the profits derived from letting out his 
services to others ; but what the slave acquired by vStipulation, 
gift, legacy, or similar means, was no part of the fruits, and 
therefore did not belong to the usufructuary. If the means of 
.acquisition were derived from the usufructuary, as, for instance, if 
the slave acquired by parting with any of the produce, then the 
case would be different. 

What is true of the usufructuary is true also of a horia fide 
possessor either of the slave of another, or of a person in fact 
free, but honestly believed to be a slave. And the Ixma fide 

( possessor has the advantage over the usufructuary pointed out in 
the text, that as lie has the possession, which no usufructuary can 
' . have, for no usufructuary intends to treat the thing as if he were 
the owner, this possession may, if continued long enough, give 
the rights of usucapion over a moveable, or of possessio long I 
temporis over an immoveable. 

f ^ 5. Ex his itaque apparet, per 5. Hence it appears that you can- , 
, liberos homines, quos neque vestro not acquire by means of free personst. 
juri siibjectos habetis neque bona not in your power, or possessed by you 




fide possidetis, item per alienos ser- 
vos, in quibus neque usumjBructum 
habetis neque justam possessionem. 


bona fide ; nor by the slave of another, 
of whom you have neither the usufruct 
nor the lawful possession. And this is 


nulla ex causa vohis adquiri posse, meant, when it is said, that nothing | 

:er;', 


Cv 


Et hoc est, quod dicitur, per ex- 
traneam personam nihil adquiri 
posse : excepto eo, quod per liberam 
personam veluti per procoratorem 
placet non solum scientibus, sed 
etiam ignorantibus vobis adquiri 




can be acquired by means of a stranger ; 
except, indeed, that according to the 
constitution of the Emperor Bevorus, 
possession may be acquired for you by | 
a h*ee person, as by a procurator, not | 
^ only with, but even without, your * 

possessionem secundum divi Severi knowledge ; and by this possession^ 
constitutionem et per hanc posses- you acquire the property, if it^'wa^TbEe"* 
sionem etiam dominium, si dominus owner who delivered the thing, or by 
fait, qui tradidit, vel per usucapio- usuc^i^l^or prescription lo 7 igi tempo- 
nem aut longi temporis prsescrqitio- was not. 

nem, si dominus non sit. 

Gal ii. 95 ; C. iv. 27. 1; D. xli. 1. 20. 2; C. vii. 82. 1. 

The rule of the older law was that no person could be repre- 
/ sented per extraneam personam, i.e. by a person who was not 
under his power, in any of those acts which were regulated by the 
civil law. Thus, no one could acquire the ownership of a thing 
for another; if he received anything, as, for instance, by manci- 
pation or ^ in jure cessio, although he received it expressly for 
another, still this other person did not thereby acquire the property 
in the thing. But a mere natural fact such as that of 
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fr'tf 


5, Ex his itaque apparet, per 
liberos homines, quos neque vestro 
juri siibjectos habetis neque bona 
fide possidetis, item per alienos ser- 
vos, in quibus neque usumfiructum 
habetis neque justam possessionem, 
nulla ex causa vobis adquiri posse. 
Et hoc est, quod dicitur, per ex- 
traneam personam nihil adquiri 
posse : excepto eo, quod per liberam 
personam veluti per procuratorem 
placet non solum scientibus, sed 
etiam ignorantibus vobis adquiri 
possessionem secundum divi Severi 
constitutionem et per hanc posses- 
sionem etiam dominium, si dominus 


5. Hence it appears that you can- „ 
not acquire by means of free personsi. 
not in your power, or possessed by you ' 
honcofide ; nor by the slave of another, . 
of whom you have neither the usufruct 
nor the lawful possession. And this is 
meant, when it is said, that nothing 
can be acquired by means of a stranger ; 
except, indeed, that according to the 
constitution of the Emperor Beverus, 
possession may be acqixired for you by 
a free person, as by a procurator, not 
only with, but even without, your 
knowledge ; and by this possession 
you acquire the property, if it^wasTbEe 
owner who delivered the thing, or by 
tisuc^ij;^Xli,or prescription longi 
was not. 




fuit, qui tradidit, vel per usucapio- 
nem aut longi temporis prasscrii^tio- 
nem, si dominus non sit. 

Gal ii. 95 ; C. iv. 27, 1 ; D. xH. 1. 20. 2; C. vii. 82. 1. 

Tbe rule of the older law was that no person could be repre- 
sented ^er extraneam personam, i.e. by a person who was not 
under his power, in any of those acts which were regulated by the 
civil law. Thus, no one could acquire the ownership of a thing 
for another; if he received anything, as, for instance, by manci- 
pation or ^ in jure cessioj although he received it expressly for 
another, still this other person did not thereby acquire the property 
in the thing. But a mere natural fact such as that of possession 









conlcl take place for the benefit of one person through another 
person, if the person for whose benefit the thing was possessed 
had hut the intention of profiting by it, and then this possession 
might' lead through usucapion to ownership. If however a 
person was charged with the management of the affairs of another 
he could exercise an intention of possessing for the benefit of the 
person for whom he acted, which a mere stranger could not * and 
thus it was possible non solum scientibiis sed etiam ignorantihus 
i.e. for persons who did not know even of the fact of possession^ 
to acquire legal possession through an. agent. But, though the 
text would be likely to mislead us, we learn from constitution 
of Severus and Antoninus (C. vii. 32. 1), which does not appear to 
have made any great change in the law, that usucapion did not f 
commence until the person, for whose benefit tbe thincr was ^ 
possessed, knew of the possession. If the procurator received ' 
possession from a person who was the owner, then it was not a 
question of getting ownership by usucapion, and the ownership 
‘immediately passed to the person for whom the procurator was 
acting, even though this person did not know of what was done. 
Sifrocnmior rem mild emerit ex mandato meo eigue sit tradita 
meo nomine^ dominium mihiy id est pro2metas^ adquiritur etiam 
ignorantL (D. xli. 1. 13.) 

6. Hactemis tantisper admonu- 6. Wliat we have said respecting 
isse siiffieiat, qiaeinadmoclmn singulae the modes of the acquisition of parti- 
res adqniruntur : nain legatornm ctilar things, may suffice for the pre- 
jus, quo et ipso singular res vobis sent. For we shall speak more con- 
adquiruntur, item fideicommisso- veniently hereafter of the law of 
rum, ubi singuLe res vobis relin- legacies, by which also you acquire 
quuntur, opportunius inferiori loco property in particular tiungs, ‘and of 
referemus. Videamrts itaque nunc, fideicommissa, by which particular 
quibus modis universitatem res things are left to you. Let us now 
vobis adquiruntur. Bi cui ergo speak of the modes of acquiring per 
heredes facti sitis sive cujus bono- universitatem. If yon ax'e made heir, 
rum x)Ossessionem petieritis vel si or claim possession of the goods of 
quern adrogaveritis vel si cujus bona any one, or arrogate any one, or goods 
libertatum conservandaniin causa are adjudged to you in order to pre- 
vobis addicta fuerint, ejus res omnes serve the liberty of slaves, in these 
ad VOS transeunt. Ac prius de here- cases all that belonged to such person 
ditatibus dispiciamus. Quarum du- passes to you. First let us treat of 
plex condicio est : nam vel ex testa- inheritances, which may he divided 
mento vel ab intestato ad vos per- into two kinds, according as they come 
tinent. Et prius est, ut do his di- to you by testament or aib intestato, 
spiciamus, quse vobis ex testamonto We will begin with those which come 
obveniunt. Qua in re nocessarimn to you by testament ; and for this it is 
est, initio de ordinandis testamentis necessary in the first jfiace^to expl^ 
exponere, the formalities requisite in making 

testaments. 

Gai. ii. 97-100. 

We now pass to the acquisition of a imiversitas to the I/' 

cases in which one man succeeded to the persona of another, and 
ac quired in a mass a ll hi s goods and ah Ms rights and duties, 
sec. 74.) - 
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LIB. II. TIT. X. 


Tit. X. DE TESTAMENTIS ORDINANDIS. 


Testamentum ex eo appellatur, 
quod testatio mentis est. 


The word testament is derived from 
testatio inentis ; it testifies the determi- 
nation of the mind. 

D. xxviii. 1. 1. 
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With respect to this derivation it is scarcely necessary to say. 
that -meyikim is merely a termination, and not derived from me'm, 
Ulpian {Beg, 20. 1) gives hs a definition of a testament, mentu 
nostrce jitsta contestatiOj in id solemniter facta^ ut post mortem 
7iostram valeat] and Modestinns (D. xxviii. 1. 1) gives volmi- 
tatis noskoi justa seritentia de go quod quis post mortem suam fieri 
'imlt; the word justa implying in each, that, in order to be valid, 
^the testament must be made in compliance with the forms of law. 


Sed nt nihil antiqnitatis peni- 
jins ignoretur, sciendum est, olim 
qiiidem duo genera testamentorum 
in usu faisse, quorum altero in pace 
et in otio utebantur, quod calatis 
comitiis api^ellabatur, altero, cum 
in proelium exituri essent, quod pro- 
cinctimi dicebatur, Accessit deinde 
tertium genus testamentorum, quod 
dicebatur per aes et libram, scilicet 
quia per emancipationem, id est 
imaginariam quandam venditionem, 
agebatur, quinque testibus et libri- 
pende, civibus Eornanis puberibus, 
priBsentibus et eo, qui familia3 em- 
ptor dicebatur. Bed ilia quidem 
priora duo genera testamentorum 
ex veteribus temporibus in desuetu- 
dinem abierunt : quod vero per les 
et libram fiebat, licet diutius j^er- 
mansit, attamen partim et hoc in 
usu esse desiit. 


1. That nothing belonging to an- 
tiquity may be altogether unknown, * 
it is necessa:i;y to observe, that formerly 
there were two kinds of testaments in 
iise : the one was employed in times of 
peace, and was named calatis comitiis ; 
the other was employed at the moment 
of setting out to battle, and was termed 
^rocincUim, A third species was after- 
wards added, called 2 ? cr ces et lihrami, 
being eifected by mancipation, that is, 
an imaginary sale in the presence of five {. 
witnesses and the Uhrwcm, all citizens " 
of Borne, above the age of puberty, to- 
gether with him who was called the 
em/ptor familice. The two former kinds 
of testaments fell into disuse even in 
ancient times ; and that made (cs 
et lihram also, although it has con- 
tinued longer in practice, has now in 
part ceased to be made use of. 


Gai. ii. 101-104. 


^ When the head of a family died, the law in ancient times deter- 
I mined on whom his that is, the aggregate of his political 

I and social rights and duties, should devolve. But we cannot say that 
there was any definite period of Roman history wlien a man could 
not make a will. Originally, as we learn from the text, which is 
borrowed from Gains, testaments were made in the comitia cMata, 
or m procinctu. By cglata comitia is mea^it tlie comitia curlata 
summoned (ealata) for the despatch of what wc^ may term private 
business. This took place twice a year. We do not know how 
far it was open to any one at the meeting to oppose a testament, 
or whether the comitia merely registered the testaments declared 
in their presence. Subsequently the mode of making testaments 
per ces et Kfcmm, that is, by a fictitious sale, was 'introduced, and 
both this mode and that of declai'ation before the comitia cwdata 
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were used indifferently, nor is there any evidence to show that the 
one form was considered more appropriate to the patres than 
the other. Only members of, the patrician gentes sat in the comitia 
c'liriata^ but that is no reason why the plebeians should not have 
come before these oomitia to declare their testaments. The 
Twelve Tables declared i.iti legassit pecunia tutelave sued rei^ 

itajits estOy that is, every one’s testamentary dispositions should 
be carried into effect, and the necessity for the provision may have 
arisen from some kind of tampering on the part of members of the 
comitia with the testaments of plebeians. 

ProGmekts properly means an army in marching and fighting 
order. ProGmetus est expeditus et armatus exercikis (Gai. ii. 101. 
The testament is said to be procinotmny but properly it ought to 
he in /jjrocinGkt factum. Cicero speaks (de Or, i. 53) of the testa- 
ment in proGvnctu as then in use, and describes it as made sine 
libra et talmlhy that is, without the forms usual in the testamentum 
per ws et lihram. 

In the iestamicntum per ces et lihram^ the hereditas was sold by^ 
mancipatio to the purchaser. Originally the testator sold the in- 
heritance to the person who was really to be the heir. The 
purchaser, as Gains expresses it, heredis locum obtinebat, and the 
testator instructed him how he wished his property to be disposed 
of after his death. But as the sale was irrevocable, a testator 
might be very glad to escape from proclaiming an heir whose 
position he could not afterwards affect. The object was attained 
by selling the inheritance to a third person ; and the familuej 
emptor came to be thus a mere stranger, who was only appointed 
dicis gratia, to go through the form of sale. (Gai. ii. 103.) Tlie 
process of selling to this fictitious stranger is given at length in . 
Gains (ii. 104). The testator, having written out his will, sum- 
moned five witnesses, and a balance-holder (lihripens), and then 
gave by mancipation his inheritance to the purchaser. The pur- 
chaser, on receiving it, instead of using the ordinary form, pro- 
nounced these words, Pamviliam pecuniampm timm endo man- 
datela tutehi mstodelaipie mea reovpio eaque (jno tv jure 
testamentum faesre secimdim legem publicam hoc cere 

(or, as some added, cemeaque libra) esto mihi empta; he then, 
after striking the scale with it, gave the piece of copper to the 
testator as the price of the inheritance. The testator then pro- 
duced the tablets on which his testament was written,, and said, 
Ilcec ita, ut in Jus tabuUs cerisque scripta simt, ita do, ita lego, 
ita iestor ; Hague vos, Quirites, testimonium mihi perhibetote. 
This announcement of his wishes was termed ^uncupatio. Nun- 
cupare est palam nominare. (Gai. ib.) The term is properly 
applicable to the oral statement ; but the expression of the testa- 
tor’s wishes was really considered as always made orally, as the 
announcem.ent that the written documents contained a declaration 
of the testator^ wishes was taken as a compendious mode of stating 
what those wishes were. (Gai. ib.) 
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The concluding words of the paragraph, partim et hoc in uhu 
esse desiity refer to the change above mentioned from a sale to 
the real heir to a sale to a stranger. The sale became a mere 
matter of form, and the testament was that which the testator 
wrote. When the mode of making testaments by the calata 
comitia fell into disuse we do not know, but probably at an early 
time of the Kepublic. The imperial constitutions (see next Title) 
gave all soldiers the power of making a testament without ob- 
serving the usual forms, and the testaments of soldiers under the 
Empire were valid, not as being made in procinctu^ that is, by virtue 
of the army being regarded as an assembly of citizens, but by the 
power which was given to each soldier of making an informal 
testament. In what way they gave greater liberty to the soldier 
than the old power of making the will in lyrocmctu we cannot say ; 
but probably the making of the testament in procinctu was con- 
nected with the taking of the auspicevS, and thus was more liable 
to be declared informal. 

2. Sed prsedicta quidem nomina 2. The kinds of testament which 
' ' testamentorurn ad jus civile refere- we have just mentioned belonged to 
bantur. Postea vero ex edicto prae- the civil law, but afterwards another 
'"'’'®toris alia forma faciendorum testa- form of making testaments was in- 
mentorum introducta est : jure enim troduced by the edict of the pr^tor. By 
honorario nulla inancipatio deside- the jiis hanorarium no sale was noces- 
rabatur, sed septem testium signa sary, but the of seven witnesses 
sufficiebant, cum jure civili signa were sufficient, whereas the seals of 
testium non erant necessaria. witnesses were not required by the 

civil law. 




There was no necessity, as the text tells us, that a written 

■K4 will made in the old form per ms et lihram should be sealed. 

^ After the praetorian form of making wills became usual, a sanakis- 

provided (as we learn from Paul, Sent, v. 25. 6) that 
^ written testament should be made on tablets of wax. These 
! tablets were held together at one margin with the wire, and in the 

margin there w'as a perforation made through all the 
tablets, and through this was passed a triple linen thread, and 
^ then the tablets were covered with wax on the outside, and the 
... » witnesses placed their seal (that is, made a mark with their rings) 

" on this external wax. It was also custolnary for them to write 

their names and to state whose will it was they had witnessed 
(D. xxviii. 1. 30), but this was not a necessary part of the foi'm 
until made so by a constitution of Theodosius and Valentinian 
(0. vi. 23. 21.) This constitution also permitted a will to be 
made in a_roll, which, if the testator wished to keep the terms 
secret, he might close and seal up, leaving the foot of the roll 
open, on which the witnesses were to put their seals and subscrip-^ 
tions. The testator was, under this constitution, to subscribe his 
name or get an eighth witness to subscribe it for him. 

The praetor, as the text informs us, pexnnitted an heir insti- 
tuted in a testament to have the inheritance, even though the 
form of mancipation was not gone through. He could not, 


166 


LIB. n. TIT. X. 



The concluding words of the paragraph, partim et hoc in uhu 
esse desiity refer to the change above mentioned from a sale to 
the real heir to a sale to a stranger. The sale became a mere 
matter of form, and the testament was that which the testator 
wrote. When the mode of making testaments by the calata 
comitia fell into disuse we do not know, but probably at an early 
time of the Kepublic. The imperial constitutions (see next Title) 
gave all soldiers the power of making a testament without ob- 
serving the usual forms, and the testaments of soldiers under the 
Empire were valid, not as being made in procinctu^ that is, by virtue 
of the army being regarded as an assembly of citizens, but by the 
power which was given to each soldier of making an informal 
testament. In what way they gave greater liberty to the soldier 
than the old power of making the will in lyrocmctu we cannot say ; 
but probably the making of the testament in procinctu was con- 
nected with the taking of the auspicevS, and thus was more liable 
to be declared informal. 

2. Sed prsedicta quidem nomina 2. The kinds of testament which 
' ' testamentorurn ad jus civile refere- we have just mentioned belonged to 
bantur. Postea vero ex edicto prae- the civil law, but afterwards another 
'"'’'®toris alia forma faciendorum testa- form of making testaments was in- 
mentorum introducta est : jure enim troduced by the edict of the pr^tor. By 
honorario nulla inancipatio deside- the jiis hanorarium no sale was noces- 
rabatur, sed septem testium signa sary, but the of seven witnesses 
sufficiebant, cum jure civili signa were sufficient, whereas the seals of 
testium non erant necessaria. witnesses were not required by the 

civil law. 




There was no necessity, as the text tells us, that a written 

■K4 will made in the old form per ms et lihram should be sealed. 

^ After the praetorian form of making wills became usual, a sanakis- 

provided (as we learn from Paul, Sent, v. 25. 6) that 
^ written testament should be made on tablets of wax. These 
! tablets were held together at one margin with the wire, and in the 

margin there w'as a perforation made through all the 
tablets, and through this was passed a triple linen thread, and 
^ then the tablets were covered with wax on the outside, and the 
... » witnesses placed their seal (that is, made a mark with their rings) 

" on this external wax. It was also custolnary for them to write 

their names and to state whose will it was they had witnessed 
(D. xxviii. 1. 30), but this was not a necessary part of the foi'm 
until made so by a constitution of Theodosius and Valentinian 
(0. vi. 23. 21.) This constitution also permitted a will to be 
made in a_roll, which, if the testator wished to keep the terms 
secret, he might close and seal up, leaving the foot of the roll 
open, on which the witnesses were to put their seals and subscrip-^ 
tions. The testator was, under this constitution, to subscribe his 
name or get an eighth witness to subscribe it for him. 

The praetor, as the text informs us, pexnnitted an heir insti- 
tuted in a testament to have the inheritance, even though the 
form of mancipation was not gone through. He could not, 
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indeed, make tkis person heir, for it was necessary that an heir 
should derive his rights exclusively from the civil law : but he 
gave him the bonorum possession that is, permitted him to enjoy ‘ 
exactly what he would have enjoyed if he had been properly con- 
stituted heir, and then usucapion soon made him Quiritarian ^ 
owner. (See Bk. ii. Tit. 6.) The praet or, however, required j V 

that the testament in which he was instated should have been 
made in the presence and attested by the seals of seven witnesses. 

This was really the number of witnesses which there would have 
been, had the form of mancipation been gone through, if the 
Ubripens and familim emptor were included. Thus the praetor, 
while dispensing -with the mere form of mancipation, retained ex- 
actly the same check against fraud, which that form would have 

3. But when the progress of society^’ ’ 
and the imperial constitutions hady ^ #»» 

produced a hision of the civil and the 
prgetorian law, it was established that 
the testament should be made at one 
and the same time (a point required to ipj 
some extent by the civil law), in the = " * ^ 

presence of seven witnesses, and with r/ 
the subscription of the witnesses (a | 
formality introduced by the constitu- 1 
tions), and with their seals appended, I ^ 

according to the edict of the praetor, , , , 

Thus what is now required seems to 
have had a triple origin. The wit- 2 ^ 
nesses, and their presence at one con-il y' 
tinuous time for the purpose of giving ^ ^ , 

the testament the requisite formality,-" ..d 
are derived from the civil law; the 
subscriptions of the testator and wit- 
nesses, from the imperial constitu- 
tions; and the seals of the witnesses 
and their number, from the edict of 
the praetor. 

C. vi. 23. 21. 

The different formalities requisite were to he gone through, one 
immediately following after another, so as to make the wdiole one 
transaction. Est autem mio contextii milium actum alieuum tes- 
tamento intemviscere (D. xxviii. 1. 21. 3). 

It was, by the above-mentioned constitution, enacted in the 
reign of Valentinian the Third in the East, and of Theodosius the 
Second, his colleagne, in the West, a.d. 439, that the new form of 
testament described in the text, and which received the name of 
tesiamenhim iripartitv^mn was substituted for the ancient ones. 

But in the West the form par ms et lihram was never quite super- 
seded, and traces of it are to be found even in the middle ages. 

4. Sed his omnibus ex nostra 4. In addition to all these formali- 
constitutione propter testamentorum ties we have enacted by our constitu- 
sinceritatem, ut nulla fraus adhibea- tion, as a security for the genuineness 



hominum quam ex constitutioniim 
emendationibus coepit in unarn con- 
sonantiam jus civile et praetorium 
jungi, constitutiim est,»ut uno eo- 
demque tempore, quod jus civile 
quodammodo exigebat, septem testi- 
bus adhibitis et subscriptione te- 
stium, quod ex constitutionibus in- 
ventum est, et ex edicto praetoris 
signacula testamentis imponerentur : 
ut hoc jus tripertitum esse videatur, 
ut testes quidem et eorum praeaentia 
lano contextu testament! celebrandi 
gratia a jure civili descendant, sub- 
scriptiones autem testatoris et te- 
siium ex sacrarum constitutioniim 
observations adhibeantur, signacula 
autem et numerua testium ex edicto 
praetoris. 
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prsetoris. 
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It was, by the above-mentioned constitution, enacted in the 
reign of Valentinian the Third in the East, and of Theodosius the 
Second, his colleague, in the West, a.d. 439, that the new form of 
testament described in the text, and which received the name of 
testamentum iripo/rtitv^mn was substituted for the ancient ones. 
But in the West the forraiJ^jr ms et libram was never quite super- 
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4. Sed his omnibus ex nostra 4. In addition to all these formali- 
constitutione propter testamentorum ties we have enacted by our constitu- 
sinceritatem, ut nulla fraus adhibea- tion, as a security for the genuineness 
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tnr, hoe additiim est, nt per mannm of testaments, and to prevent fraud, 
testatoris vel testimn nomen here- that the name of the heir shall be 
dis exprimatnr et omnia secundum written in the handwriting either of 
• ijlms •constitutionis tenorem proce- the testator or of the witnesses ; and 
dant. that everything shall be done accord- 

ing to the tenor of that constitution. 

G. vi. 23. 29. 

This additional formality, imposed by Justinian, was afterwards 
abolished by him. (Nov. 119. 9.) 

5. Possunt autem testes omnes 5. All the witnesses may, as Pom- 
et lino anulo signare testamentum ponius held, seal the testament with 
(quid enim, si septem anuli rma the same seal ; for what if the engrav- 
sculptura faerint ?) secundum quod ing on all seven seals was the same ? 
Pomponio visum est. Sed et alieno And a seal may be used belonging to 
quoque anulo licet signare. another person. 

. D. xxviii. 1. 22. 2. 


6. Testes autem adhiberi possunt 
ii, cum qiiibus testamenti factio est. 
Sed neque mulier neque impubes 
neque servus neque mutus neque 
surdus neque furiosus nec cui bonis 
interdictum est, nec is, quern leges 
jubent improbum intestabilemque 
esse, possunt in numero testium ad- 
hiberi. 

• “ D. xxviii. 1. 20. 4, 


6. Those persons can be witnesses 
with whom there is testamenti factio. 
But women, persons under the age of • 
puberty, slaves, dumb persons, deaf < 
persons, madmen, prodigals restrained 1 
from having their property in their I 
power, and persons declared by law to j 
be worthless and incompetent to wit- 1 
ness, cannot be witnesses. 1 

7 ; D. xxviii. 1. 26. 


When testaments were made jp&r ms et libromi^ as no one could 
take part in the ceremony of mancipation who did not share in the 
jus Quiritmon^ no feregrinus^ no one who had not the commercmm^ 
^could be a witness to a testament. It was equally necessary that 
the seller, i.e. the testator, and the purchaser, that is (in the old 
form), the heir, should share in the jus And therefore 

no one who had not the commercimn could take any part in the 
testamenti factio^ the ceremony of making a testament, either as 
testator, heir, or witness ; and this was expressed by saying that 
they were not persons with whom there was testamenti fadio — 
not persons, that is, with whom any citizen could join in such a 
^^.^ceremony. 

In the general language of Eoman law testamenti factio thds 
^ \came to mean the capacity ‘( 1 ) of making a will 5 ( 2 ) of taking 
I under a will ; (3) of being witness to a will. 

To the list of persons who had not testamenti fadio under the 
last of these heads, that is, who could not be witnesses to wills, 
given in this paragraph, we have to add, from paragraphs 9 and 
10 , persons in the power of the testator and the heir and persons 
belonging to the heir’s family. 

The subject of the incapacity to make a will is discussed in the 
12 th Title, and that of the incapacity to take under a will in the 
14th Title ; but that the subject of testamenti factio may be viewed 
as a whole, it may be convenient to give here a summary of the 
rules under these two heads. — 
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, . . 1 . Mahing a Will, — Slaves (except slaves belonging to tbe ^ 

State who could leave half their peculvum hy will (Ulp. Reg. i 
20. 17)) could not make a will. A person in captivity could 
j^.;,;not make a will (see Title 12. 5); nor could persons who had 
■ ' 'suffered the maxima or media capitis deminutio (D. xxviii. 1. 8 . -^ 

: 1, 2, and 4) ; nor, so long as the law recognised this distitiction 

of persons, could Latini Jiimani^ peregrin^ or deditioii. (Ulp. 

^ 20. 14, 15.) A dumb man and a deaf man, the former i 

because he could not utter the words of the immupatio^ the " - , , ■ ■ 
deaf man because he could not hear the words of the emptor 
^ " familice (Ulp. Reg. 20. 13), could not make a will, but subsequently 
provisions were made for allowing the dumb, the deaf, and the 
blind to make wills under certain safeguards. (See Tit. 12 . 3 and 
4.) Women at the time of Justirdan could make wills. But 
V formerly they could only make a will as et Ubram'^ and with 
the consent of their tutor. (Gai. ii. 113.) Persons in manit 7 
qr in potestate could not make wills except filiifamiliamim 
■ J '^vith regard to their peoidium castrense or quasi-castyense^ (See 
^ .Tit. 12. pr.) (Madnien, persons uiider puberty, and prodigals^inter- Y 
dieted from tlie management of their affairs could not" make 
wills (Tit. 12. 1 and 2), nor persons made intestahiles fora crime j 
or those condemned for a libel oh ca/rmen famomm (D. xxviii. 1 . U 
18. 1), for spoliation repetimdariim (D. xxii. 5. 15), or adultery / ■ ^ 

(.D. xxii. 5. 14). 

The extent to which the incapacity to make a will applying 
to other persons was removed in favour of a soldier on service is r#*.- 

discussed in Title 11. 5 % ^ • ^ 




y 


Taking %Lnder a Will. — The capacity to take under a will 
was much wider than that of making a will ; and when fideicom- 
missd were instituted, many persons who could not be heirs or 
legatees took the benefit of s, Jldeicommisstim. (See Tit. 23.) 
i% But (apart from fideioommissai) peregrini and Latmi^ unless /I "- 
the will was that of a soldier (Gai. ii. 110), and deditidi (Ulp. 
^^-Reg. 22. 2), could not take as heirs or legatees. Nor could women , 

. .glider the lex Vocorda, 585 A.U.C. (Gai. ii. 274) if the fortune / 


7 


ojjthe testator exceeded 100,000 sesterces. Nor any uncertain 
■ as an unborn child (Tit. 20. 26), or a corporate body (Ulp. 

22. 5), or any of the gods, except those in whose hxvour, as the 7 
; Tarpeian Jupiter, an exception had been made by a senatuscon- 
'^ snUum or a constitution. (Ulp. Reg. 22 . 6 .) These disabilities 
^“^had all ceased before, or were abolished by Justi^i'i. ( 0 , vi. 

'] 48. 1.) Under the lex Julia et Papia Poppcea {see*^ote on Tit. 

20 . 8 ), until the restrictions imposed by it in this respect were 
.iK abolished by Constantine (G. viii. 58. 1), unmarried persons (coelihes) L 
t4>^fjould not take any part, and childless persons (orhi) could only j 
take half of what was given tliem. There were still, however, 
some persons who undet j ustinian^s legislation could not take, 

^ such as the children of persons convicted of treason (0. ix. 8 . 5. 

^^l)j^ and apostates and heretics (0. i. 7. 3); and children of, and fa J /7 
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/| parties to, prohibited mandages could not take under the will of 
^ the parents, or of the other party to the marriage (G. v. 9. 6). 
Until a late period of the Empire, natural children and their 
, mother were excluded, but, as we learn from the 89th Novel (12. 

? ^‘'‘"’pr., 1, 2, 3), a constitution of the Emperors Valens, Valentinian, 
and Gratian permitted a twelfth of the testator’s property to be 
, given to the natural children and their mother where there were 
legitimate children, and a fourth where there were none, and the 

^ cf testator’s parents were not alive ; and Justinian extended this 

fourth to the whole inheritance, their lecjUima portio (see note 
on Tit. 18. 3) being reserved to the testator’s ascendants, if any. 

' ' ' ^7. Sed cur&L aliquis ex testibus 7. A witness, who was thought to^. 

testamenti quidem faeiendi tempore be free at the time of making the ^ 
liber existimabatur, postea vero ser- testament, was afterwards discovered ' 
vus apparuit, tarn divus Hadrianns to be a slave, and the Emperor Ha- 
Catonio Vero quam postea divi Se- drian, in his rescript to Catonius Verus, 'a 
verus et Antoninus rescripserunt, and afterwards the Emperors Severus . 
subvenire se ex sua liberalitate testa- and Antoninus by rescript, declared, , 
mento, ut sic habeatur, atque si, nt that they would aid such a defect in a 
oportet, factum esset, cum eo tern- testament, so"*that it should be con- 
pore, quo testamentum signaretur, sidered as valid as if made quite regu- 
omnium consensu hie testis libero- larly ; since, at the time when the tes- 
rum loco fuerit nec quisquam esset, tament was sealed, this witness was 
qui ei status quasstionem moveat. commonly considered a free man, and 

there vras no one who contested his 
status, 

C. vi. 23. 1. 

Regard was had only to what was the condition of witnesses 
at the tim e of sign ature, not at that of the death of the testator. 
(0rxxviii7l. 22. 1.) 

8. Pater nec non is, qui in po- 8. A father, and a son in his j^ower, /, 
testate ejus est, item duo fratres, or two brothers under the power of^ 
qui in ejusdem paths potestate sunt, the same father, may be witnesses to ^ 
utrique testes inunum testamentum the same testament ; for nothing pre- 
fien possunt : quia nihil nocet ex vents several persons of the same 
una domo plures testes alieno ne- family being witnesses in a matter 
gotio adhiberi. which only concerns a stranger. 

No one of the same family with the testator or heir could be 
a witness to the testament, a family comprising, in this sense, the 
head and those under his 'power ; for they had so intimate a con- 
nection with each other that they might be said to be witnesses 
for themselves, if they were witnesses for each other. 


. .a*.; a|. 




9. In testibus autem non debet 
esse, qui in potestate testatoris est. 
Sed si filiusfamilias de castrensi 
peculio post missionem faciat testa- 
mentum, nec pater ejus recte testis 
adhibetur nec is, qui in potestate 
ejusdem patris est : reprobatum est 
enim in ea re domesticum testimo- 


9. But no person under power of 
the testator can be a witness. And if 
0 , filiusfamilias makes, after leaving the 
service, a testament disposing of his 
castrense ;peculmm, neither his father, 
nor any one in the power of his father, 
can be a witness. For, in this case, 
the law does not allow of the testimony! 
of a member of the same family. J 

105,106. 


LIB. II. TIT. X. 


/| parties to, prohibited mandages could not take under the will of 
^ the parents, or of the other party to the marriage (G. v. 9. 6). 
Until a late period of the Empire, natural children and their 
, mother were excluded, but, as we learn from the 89th Novel (12. 

? -‘'‘"’pr., 1, 2, 3), a constitution of the Emperors Valens, Valentinian, 
and Gratian permitted a twelfth of the testator’s property to be 
, given to the natural children and their mother where there were 
legitimate children, and a fourth where there were none, and the 

^ testator’s parents were not alive ; and Justinian extended this 

fourth to the whole inheritance, their legitmia portio (see note 
on Tit. 18. 3) being reserved to the testator’s ascendants, if any. 

i, , T . ■ ^ 

' ' ^7. Sed cmfi aliqnis ex testibus 7. A witness, who was thought to 

testamenti quidem faciendi tempore be free at the time of making the ^ 
liber existimabatur, postea vero ser- testament, was afterwards discovered 
vus apparuit, tarn divus Hadrianns to be a slave, and the Emperor Ha- 
Catonio Vero quam postea divi Se- drian, in his rescript to Catonius Verus, 
verus et Antoninus rescripserunt, and afterwards the Emperors Severus 
subvenire se ex sua liberalitate testa- and Antoninus by rescript, declared, , 
mento, ut sic habeatur, atque si, nt that they would aid such a defect in a 
oportet, factum esset, cum eo tern- testament, so"*that it should be con- 
pore, quo testamentum signaretur, sidered as valid as if made quite regu- 
omnium consensu hie testis libero- larly ; since, at the time when the tes- 
rum loco fuerit nec quisquam esset, tament was sealed, this witness was 
qui ei status quasstionem moveat. commonly considered a free man, and 

there was no one who contested his 
status, 

C. vi. 23. 1. 

Eegard was had only to what was the condition of witnesses 
at the tim e of sign ature, not at that of the death of the testator. 
(UTxxvinri. 22. 1.) 

8. Pater nec non is, qui in po- 8. A father, and a son in his j^ower, 
testate ejus est, item duo fratres, or two brothers under the power 
qui in ejusdem patris potestate sunt, the same father, may be witnesses to 
utrique testes inimum testamentum the same testament ; for nothing pre- 
fien possunt : quia nihil nocet ex vents several persons of the same 
una domo plures testes alieno ne- family being witnesses in a matter 
gotio adhiberi. which only concerns a stranger. 

No one of the same family with the testator or heir could be 
a witness to the testament, a family comprising, in this sense, the 
head and those under his iDOwer ; for they had so intimate a con- 
nection with each other that they might be said to be witnesses 
for themselves, if they were witnesses for each other. 


' 9. In testibus autem non debet 

^ T' ^ ^ ^ esse, qui in potestate testatoris est. 
Ui.i. g- fiiinsfamilias de castrensi 

peculio post missionem faciat testa- 
mentum, nec pater ejus recte testis 
adhibetur nec is, qui in potestate 
ejusdem patris est : reprobatum est 
enim in ea re domesticum testimo- 


Gai. ii. 


9. But no person under power of 
the testator can be a witness. And if 
^filiusfamilias makes, after leaving the 
service, a testament disposing of his 
emtrense pecuUum, neither his father, 
nor any one in the power of his father, 
can be a witness. For, in this case, 
the law does not allow of the testimony! 
of a member of the same family. J 

105,106. 
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This had been a point on which the jurists were disagreed. 
Justinian here follows the opinion of Gains (ii. 106), rejecting that 
of Ulpian and Marcellus. (D. xxviii. 1. 20. 2.) The question 
could only arise respecting a testament made post missiomm^ as, 
if it was made during service, it would be entitled to the exemp- 
tions accorded to military testaments. 


dO. Sed neqne heres scriptus 
neqiie is, qui in potestate ejns est, 
neque pater ejns, q\ii habet eum in 
potestate, neque fratres, qui in ejus- 
dem patns potestate sunt, testes 
adhiberi possunt, qxiia totum hoc 
negotium, quod agitur testainenti 
ordinandi gratia, creditin’ liodie 
inter heredem et testatorem agi. 
Licet enim id olim jus tale valde 
conturbatum fuerat et veteres, qui 
familiae emptoreni et eos, qui per 
potestatom ei eoadunati fuerant, 
testamentariis testimoniis repelle- 
bant, heredi et his, qtii conjuncti 
ei per potestatein fuerant, conce- 
debant testiinonia in testamentis 
priestare, licet hi, qui id permit- 
tebant, hoc jure minime abuti 
debere eos auadebant : tamen nos, 
eandem obsorvationeni corrigentes 
et, quod ab illis suasinn eat, in legis 
neoessitatein transferentes, ad iini- 
tationem pristini familiai einptoris 
merito nec heredi, qui imaginem 
vetustissimi familiie emptoris opti- 
net, nec aliis personia, qua3 ei, ut 
dictum est, conjunctic sunt, licen- 
tiain concediinus aibi quodaminodo 
testimonia praistare : ideoque nec 
ejusmodi veterem constitutionem 
nostro codici inseri perrnisimus. 


10. No person instituted heir, nor 
any one in subjection to him, nor his 
father, in whose power he is, nor his 
brothers under power of the same 
father, can be witnesses ; for the whole 
business of making a testament is in 
the present day considered a transac- 
tion between the testator and the heir. 
But formerly there was great confu- 
sion on this point of law ; for although 
the ancients would never admit the 
testimony of the families emptor^ nor 
of any one connected with him by the 
ties oi 2 ^ci.tTia potestas, yet they admit- 
ted that of the heir, and of persons 
connected with him by the ties of 
jpBbtria potentas,, but, while permitting 
this, they exhorted them not to abuse 
their right. We have corrected this, 
making illegal what they endeavoured 
to prevent by persuasion. For, in imi- 
tation of the old law respecting the 
fmiilice emftoT, we, as is proper, refuse 
to permit the heir, who now represents 
the 2 Qi\(i\QXit famiVicQ emptor, or any of 
those connected with the heir by the 
tie of patria potestas, to be, so to 
speak, witnesses in their own behalf ; 
and accordingly we have not suffered 
the constitutions of preceding emperors 
on the subject to be inserted in our 
code. 




A. V ' • ' '■ ' 

- f .. 


Gai. ii. 108. 


When the heir had ceased to be the ftmiilicu emptor^ he was 
no party to the transaction, and therefore it was considered he 
could be a witness. Gains (ii. 108) reprobates the custom, and 
Justinian hei'e pronounces it illegal. Under his legislation, there 
being no longer mj/am/iUm emptor, the whole transaction, to use 
the language of the ancient mode, was between the testator and 
. the h^ir. * » • , . 

Legatariis autem ot fideicom- 11. But we do not refuse the testi- 
mxssariis, ^uia non juris succossores mony of Jegatees, or fideicpnimissarii, 
sunt, et aliis personis eis conjunctis or of persons connected with them, 
testimonium non denegamus, immo because they do not succeed tp . the 
in quadam nostra constitutione et J^ights of, the deceased. On the con- 
hoe specialiter concessimua, et multo trary, by one of bur constitutions we 
magis his, qui in eorum potestate have specially accorded to them the 
sunt, vel qui eos habent in potestate, capacity of being witnesses ; and we 
hujusmodi licentiam damns. give it still more readily to persons in 
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their power, and to those in whose 
\ power they are. 

\ Gai. ii. 108. 
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It would appear that the ohjection of his being interested, 
which would make the heir an unfit witness, might also have been 
urged against the legatee : but the legatee was admitted as a wit- 
ness on the technical ground of his not being the successor of the 
testator. The inheritance was not transmitted to him, and he was 
thus looked on as a stranger. 

By the sGuatusconsidtum passed in the reign of 

Tiberius, a.d. 16, it was provided that if a man wrote a testa- 
ment for another, everything which he wrote in his own favour 
should be null. He could not, therefore, make himself a tutor 
(D. xxvi. 2. 29), an heir, or a legatee. (D. xxxiv. 8. 1.) 

12. Nihil aiitem interest, testa- 12. It is immaterial, whether a 
. mentiim in tabulis an in chartis testament be written upon a tablet, 
, membranisve vel in alia materia upon paper, parchment, or any other 
fiat. substance. 

D. xxxvii. 11. 1. pr. 


13. Sed et unum testamentum 
/pluribus codicibus conficere quis .po- 
test, secundum optinentem tainen 
observationem omnibus factis. Quod 
interdum et necessarmm est, si quis 
navigaturus et secum ferre et domi 
relinquere judiciorum suorum con- 
testationem velit, vel propter alias 
innumerabiles causas, quae liumanis 
necessitatibus imminent. 


13. Any person may execute any 
number of copies of the same testa- 
ment, each, however being made with 
the iurescribed forms. This may be 
sometimes necessary ; as, for instance, 
when a man who is going a voyage is 
desiroirs to carry with him, and also 
to leave at home, a memorial of his last 
wishes ; or for any other of the .num- 
berless reasons that may arise iroin 
the various necessities of mankind. 


D. xxviii. 1. 24. 


Each codex was an original testament, valid only if itself, 
made with all the solemnities which would have been requisite had 


it been the only one. 

' “ 14. Sed hsec quidem de testa- 

, ^ mentis, quae in scriptis conficiunfcur. 

■ Si quis autem voluerit sine scriptis 
ordinare jure civili testamentum, 
septem testibus adhibitis et sua vo- 
luntate coram eis nuncupata, sciat, 
hoc perfectissimum testamentum 
jure civili firmumque constitutum. 

C. V 


14. Thus much may suffice con- 
cerning written testaments. But if 
any one wishes to make a testament, 
valid by the civil law, without writing, 
let him know that, if, in the presence 
of jeyen witnesses, he verbally decla.rGs 
hir^'v^hes, this will be a testament 
perfectly valid according to the civil 
law, and firmly established. 

.. 11 . 2 . 


Thus a testator under the legislation of J ustinian might either 
make his testament according to the form described in paragraph 
^ 3, or orally before seven witnesses. 

vohmtate mmmpata. The word wmcupatio vrm originally 
^ I nsed^O express the declaration of the testator’s intentions, whether 
•. , /the testament was written or not; but later usage appropriated 
the term wncuncLt a to testaments where there was no written will, 
and where tEet^tator declared his wishes orally. 
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. mentiim in tabulis an in chartis testament be written upon a tablet, 
, membranisve vel in alia materia upon paper, parchment, or any other 
fiat. substance. 

D. xxxvii. 11. 1. pr. 


13. Sed et unum testamentum 
’’j/pluribus codicibus conficere (juis. po- 
test, secundum optinentem tainen 
observationem omnibus factis. Quod 
interdum et necessarium est, si quis 
navigaturus et secum ferre et domi 
relinquere judiciorum suorum con- 
testationem velit, vel propter alias 
innumerabiles causas, quae liumanis 
necessitatibus imminent. 

D. XX 


18. Any person may execute any 
number of copies of the same testa- 
ment, each, however being made with 
the i-)rescribed forms. This may be 
sometimes necessary ; as, for instance, 
when a man who is going a voyage is 
desiroirs to carry with him, and also 
to leave at home, a memorial of his last 
wishes ; or for any other of the num- 
berless reasons that may arise iroin 
the various necessities of mankind, 
iii. 1. 24. 


Each codex was an original testament, valid only if itself 
made with all the solemnities which would have been requisite had 
, » it been the only one. 

' “ 14. Sed hsec quidem de testa- 14. Thus much may suffice con- 

mentis, quae in scriptis conficiunfcur. cerning written testaments. But if 
■ Si quis autem voluerit sine scriptis anyone wishes to make a testament, 
ordinare jure civili testamentum, valid by the civil law, without writing, 
septem testihus adhihitis et sua vo- let him know that, if, in the presence 
luntate coram eis nuncupata, sciat, ofj^en witnesses, he verbally declares 
hoc perfectissimum testamentum his wishes, this will be a testament 
jure civili firmumque constitutum. perfectly valid according to the civil 

law, and firmly established. 

C. vi. 11. 2. 

Thus a testator under the legislation of J ustinian might either 
make his testament according to the form described in paragraph 
, , |><i orally before seven witnesses. 

" r vohmtate nunmpata. The word mmcupatio was originally 

I ns^^ express the declaration of the testator’s intentions, whether 
„ , /the testament was written or not; but later usage appropriated 

the term ' wmcunat a to testaments where there was no written will, 
and where tEet^tator declared his wishes orally. 


Tit. XL DE MILITAEI TESTAMENTO? *" ‘ 

Supra dicta diligens observatio 
in ordinandis testamentis militibus 
propter nimiam imperitiamconstitu- 
tionibus principalibus remissa est. 

Nam quamvis hi neque legitimum 
numerum testiumadhibuerint neque 
aliam testamentorum sollemnitatem 
observaverint, recte nihilo minus 
testantur, videlicet cum in expedi- 
tionibus occupati simt : quod merit o 
nostra constitutio induxit. Quoquo 
enim modo voluntas ejus suprema 
sive scripta inveniatm* sive sine 
scriptura, valet testamentum ex vo- 
luntate ejus. lUis autem tempori- 
bus, per quae citra expeditionum 
necessitatem in aliis locis vel in suis 
sedibus degunt, minime ad vindican- 
dum tale privilegium lidjuvantur: 
sed testari quidem, et si filiifamilias 
sunt, propter militiam conceduntur, 
jure tamen comnmni, ea observa- 
tione ot in eorum testamentis ad- 
liibenda, quain et in testamentis 
paganorum proximo exposuimus. 


G-ai. ii, 109 ; C. vi. 21. 17. 

The privilege of making valid testaments, independent of any 
formality, was one given to soldiers, among many others of a 
similar kind, rather as a special favour to them than from any 
consideration for their imnla imperiUa. It dates from the time 
of J^pliiis^Qgsar, who granted it as a temporary concession. It 
was made a general rule by Nerva, and confirmed by Trajan. If 
the testament of a soldier was written, no witness was necessary ; but 
if not, it is doubtful whether one witness was sufficient to prove 
it ; probably one witness sufficed, although the law, at any rate 
after the time of Oonstantine, required, as a general rule, that two. 
witnesses at least should be produced in every case. (D. xxii. 5. 
12 ; D. xlviii. 18. 17.) A soldier in the power of a father might 
make a testament disposing of his castrense^ and, under Justinian, 
his qttasi-castrense peculum. If he made it while on service, 
he need observe no formality in making the testament ; if he did 
not make it while on service, he was bound to observe the usual 
formalities. (G-ai. ii. 106.) The concluding words of the section 
are meant to express that it was byf military service that the jilim- 
familias gained the power of disposing jim of his pecu- 

Hum castrense^ but that this general right, unless the soldier was 


The necessity for the observance of 
these formahties in the construction 
of testaments has’ been dispensed 
with by the imperial constitutions, in..; 
favour of military persons, on account I 
of their excessive unskilfuhiess in 
such matters. For although they ^ 
neither employ the legal^ numbe]^^ ol 
witnesses, nor observe an~olESf re- ^ 
quisite formality, yet their testament" 
is valid, hut only if made while they 
are on actual service, a proviso intro- '' 
duced by our constitution with good 
reason. Thus, in whatever manner 
the wishes of a military x>erson are 
expressed, whether in writing or not, 
the testament prevails by the mere 
force of his .. intention. But during 
the times when they are not on actual 
service, and live at their own homes, 
or elsewhere, they are not permitted 
to claim this privilege. A soldier, 
although a filmsfamilias, gams from 
military service the power of making 
a testament ; but he is boimd by the 
rules of the ordinary law, and has to 
observe the same formalities as we 
explained above to be necessary for 
the testaments of civilians. 
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if not, it is doubtful whether one witness was sufficient to prove 
it ; probably one witness sufficed, although the law, at any rate 
after tbe time of Ooiistantine, required, as a general rule, that two. 
witnesses at least should be produced in every case. (D. xxii. 5. 
12 ; D. xlviii. 18. 17.) A soldier in the power of a father might 
make a testament disposing of his casirense^ and, under Justinian, 
his qttasi-castrense peculium. If he made it while on service, 
he need observe no formality in making the testament ; if he did 
not make it while on service, he was hound to observe the usual 
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on service, liad to be exercised with the observance of the usual 
forms. Whether before the time of Justinian the soldier could 
make a military testament when not serving on a campaign is 


4oubtful. 

» V ^ 1. Plane de militnm testamentis 
divus Trajanus Statilio Severe ita 
rescxiiDsit : ^ Id privilegium, quod 
inilitantibus datum est, ut quoquo 
modo facta ab his testanienta rata 
sint, sic intellegi debet, ut titique 
Indus eonstare debeat, testamentum 
factum esse, quod et sine scriptura 
a non inilitantibus quoque fieri po- 
test. Is ergo miles, de cujus bonis 
apud te qiuBritiir, si convocatis ad 
hoc hominibus, ut voluntatem suam 
testaretur, ita locutus est, ut de- 
clararet, quern vellet sibi esse here- 
dem et cui libertatem tribuere, 
potest videri sine scripto hoc modo 
esse testatiis et voluntas ejus rata 
habenda est. Ceterum si, ut ple- 
rumque sermonibus fieri solet, dixit 
alicui : “ ego te heredem facio ” aut 
“ tibi bona mea relinquo,” non opor- 
tet hoc i)i'o testamento observari. 
Nec ulloruin inagis interest quam 
ipsorum, quibus id privilegium da- 
tum est, ejusmodi exempium non 
admitti : alioquin non difficulter 
post mortem alicujus militis testes 
existent, qui adfirment, se audisse 
dicentem aliqtiem, relinquere se 
bona, cui visum sit, et per hoc ju- 
dicia vera subvertentur.’ 


1. The Emperor Trajan wrote ex-? 
plicitly as follows, in a rescript to 
Statilius Severus, with respect to mili- 
tary testaments : ‘ The privilege, given 
to military persons, that their testa- 
ments, in whatever manner made, 
shall be valid, must be understood as 
meaning that it must first be clear that 
a testanlent has been made (a testa- 
ment maybe made without writing even 
by persons not on military service). 
If, then, it appears that the soldier, 
concerning whose goods the action 
before you is now brought, did, in 
the presence of witnesses, called ex- 
pressly for the xmrpose, declare who 
he wished shopld be his heir, and to 
what slave he wished to give' freedom, 
he shall be considered to have made 
in this way a testament without writ- 
ing, and effect shall be given to his 
wishes. But if, as is often the case 
in the course of conversation, he said 
to some one, “ I appoint you my 
heir,” or, “ I leave you ail my estate,” 
such words must not be regarded as 
a testament. No one is more inte- 
rested than those to whom this privi- 
lege has been given that such a prece- 
dent should not be admitted ; other- 
wise it would not be difficult to procure 
witnesses who, after the death of ji. 
soldier, would affirm that they had 
heard him bequeath his goods to whom- 
ever they pleased to name ; and thus the 
real intentions of soldiers might bo 
defeated.’ 


D. xxix. 1. 24. 


GonvocaMs ad hoc hommibus. Thei^e was no necessary cere- 
mony of calling witnesses. If there was but proof of what the 
soldier’s wishes were, and that he had declared them while on ser- 
vice, that was enough. 

* ^ 2. Quin immo et mutus et sur- 2. A soldier, though dtimb and 

„ CA dus miles testamentum facere po- deaf, may make a testament. 

^t^test. 

j D. xxix. 1. 4. 

It might happen, as Theophilus suggests, that a soldier, inca- 
pacitated for actual service by becoming deaf or dumb, might yet 
not have received his misdo causaria (discharge for an accidental 
ij reason). A testament made by him in the interval between his 
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on service, liad to be exercised with the observance of the usual 
forms. Whether before the time of Justinian the soldier could 
make a military testament when not serving on a campaign is 


4oubtful. 

» V ^ 1. Plane de militnm testamentis 
divus Trajanus Statilio Severe ita 
rescxiiDsit : ^ Id privilegium, quod 
inilitantibus datum est, ut quoquo 
modo facta ab his testanienta rata 
sint, sic intellegi debet, ut titique 
Indus eonstare debeat, testamentum 
factum esse, quod et sine scriptura 
a non inilitantibus quoque fieri po- 
test. Is ergo miles, de cujus bonis 
apud te qiuBritiir, si convocatis ad 
hoc hominibus, ut voluntatem suam 
testaretur, ita locutus est, ut de- 
clararet, quern vellet sibi esse here- 
dem et cui libertatem tribuere, 
potest videri sine scripto hoc modo 
esse testatiis et voluntas ejus rata 
habenda est. Ceterum si, ut ple- 
rumque sermonibus fieri solet, dixit 
alicui : “ ego te heredem facio ” aut 
“ tibi bona mea relinquo,” non opor- 
tet hoc i)i'o testamento observari. 
Nec ulloruin inagis interest quam 
ipsorum, quibus id privilegium da- 
tum est, ejusmodi exempium non 
admitti : alioquin non difficulter 
post mortem alicujus militis testes 
existent, qui adfirment, se audisse 
dicentem aliqtiem, relinquere se 
bona, cui visum sit, et per hoc ju- 
dicia vera subvertentur.’ 


1. The Emperor Trajan wrote ex-? 
plicitly as follows, in a rescript to 
Statilius Severus, with respect to mili- 
tary testaments : ‘ The privilege, given 
to military persons, that their testa- 
ments, in whatever manner made, 
shall be valid, must be understood as 
meaning that it must first be clear that 
a testanlent has been made (a testa- 
ment maybe made without writing even 
by persons not on military service). 
If, then, it appears that the soldier, 
concerning whose goods the action 
before you is now brought, did, in 
the presence of witnesses, called ex- 
pressly for the xmrpose, declare who 
he wished shopld be his heir, and to 
what slave he wished to give' freedom, 
he shall be considered to have made 
in this way a testament without writ- 
ing, and effect shall be given to his 
wishes. But if, as is often the case 
in the course of conversation, he said 
to some one, “ I appoint you my 
heir,” or, “ I leave you ail my estate,” 
such words must not be regarded as 
a testament. No one is more inte- 
rested than those to whom this privi- 
lege has been given that such a prece- 
dent should not be admitted ; other- 
wise it would not be difficult to procure 
witnesses who, after the death of ji. 
soldier, would affirm that they had 
heard him bequeath his goods to whom- 
ever they pleased to name ; and thus the 
real intentions of soldiers might bo 
defeated.’ 
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loss of capacity and his discharge would be considered entitled to 
all the privileges of a military testament. 

3. Sed haetentis hoe illis a prin- 3. This privilege is only granted , 
cipalibns constitutionibus concedi- by the imperial constitutions to mili- , 
tur, quatenus militant et in castris tary men, as long as they are on ser- 
degimt : post missionem vero vete- vice, and live in the camp. There- 
rani vel extra castra si faciant adhuc fore, veterans after their discharge, 
militantes testamentmn, communi or soldiers not in the camp, can only ' 
omnium eivium Eomanorum jure make their testaments by observing 
facere debent. Et quod in castris the forms required of all Eoman citi- 
fecerint testainentum non communi zens. And if a testament is made 
jure, sed quomodo voluerint, post in the camp, and the solemnities of 
missionem intra annum tantum va- the law are not observed, it ,wilf con- 
lebit. Quid igitm, si intra annum tinue valid only for .me^^y^ear after 
quidem decesserit, condicio autem discharge from the army." Suppose, 
heredi adscripta x>ost annum extite- therefore, a soldier should die within 
rit ? An quasi militis testainentum a year after his discharge, but the 
valeat ? Et placet, valere quasi condition imposed on the heir should 
militis. not be accomplished until after the 

year, would his ^ testament be valid, 
as being in effect the testament of 
a soldier ? We answer, it would be so 
valid. 

D. xxix. 1. 38. 


A soldier enjoyed the privilege of making a military testament 
while his name was inscribed on the list of the army (m and 

it continued valid for a year after his name had been taken off, but 
this only provided he was not discharged ignominicB causa, (D. 
xxix. 1. 38. 1.) The doubt as to the validity of a military testa- 
ment, containing a condition under the circumstances mentioned 
in the text, arose from the doctrine of Roman law that, when the 
institution of the heir was conditional, the operation of the testa- 
ment dated from the accomplishment of the condition, not from 
the death of the testator. If, therefore, the soldier died within a 
year after he liad quitted the service, but the condition was not 
accomplished until the year was expired, the testament did not, 
strictly speaking, take effect within the year ; and therefore Jus- 
tinian removes a difficulty which a rigorous adherence to the letter 


of the law suggested. 

4. Sed et si quis ante militiam 4. If a man, before becoming ai* i t * 
non jure fecit teBtamentxun et miles soldier, has made his testament? 
factus et in expedition© degens re- irre^ilaiiy, and afterwards, while on ^ 

“ Signavit illud ot quaidam adjecit service, opens it, and adds something 
sive detraxit vel alias manifesta est or striltes something out, or in any ' ^ 

'' militis voluntas hoe valere volentis, other way makes his wish manifest 


dicendum est, valere testamentmn that this testament should be valid, 
quasi ex nova militis voluntate. it must be pronounced to be so, as 

being, in effect, a new testament made 


by a soldier. 


D. xxix. 1. 20. 1. 


If the* soldier manifested his intention of adhering to the dis- 
positions of his old testament, this was as much a fresh expression 
pf his wishes as if he had made a new testament. If he was 
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altogether silent on the subject, an informal testament made before 
his becoming a soldier was not valid, as it was necessary tliat 
there should be a positiye declaration made while he was on service 
of his wish to make his testament valid as a military one. 

5. Deniqne et si in adrogationem 5. Further, if a soldier is given in 
datus fuerit miles vel filiusfamilias arrogation, or, being d,fi.Uusfam>ilias, is 
emancipatus est, testamentum ejus emancipated, his testament is valid 
quasi mhitis ex nova voluntate valet as though by a new expression of the 
nec videtur capitis deminutione irri- wishes of a soldier ; and is not cen- 
tum fieri. sidered as invalidated by the caintis 

demmutio he has undergone. 

D. xxix. 1. 22, 23. 


'jy By the law of Rome ever}’' testament became void, vrrhtvm, 
by the testator, after its execution, suffering any of the tliree 
kinds of capitis demmitUo, With soldiers it- was otherwise ; their 
testament was not invalidated by undergoing either of the two 
greater kinds of deminutio^ if it was merely for an infraction of 
military law that they were condemned to a punishment involving 
either of these kinds of alteration of status^ (D. xxviii. 3. G. 6.) 
Nor was it ever invalidated by their undergoing the third and 
j least kind. The will of the soldier was supposed to be exercised 
so as to declare his wish that the old testament should be valid 
(fjuasi ex nova 7\ulitis voluntate) ; and in this case, it does not 
appear that any positive declaration of such a wish was necessary. 
His testament, made previous to his change of status^ was effec- 
tual, to the fullest extent it could he, in the new position he 
occupied. The military testament made by a 
respecting his property became, after arrogation, an effectual 
disposition of his castrense peoidinm ; and one made by a filim-- 
familias respecting his castrense pecuUum became, after emancipa- 
tion, an effectual disposition of all his property. 

6.' Sciendum tamen est, quod ad 0. We may here observe, that, in 
exemplum castrensis peculii tarn an- imitation of the castrense 2)ecu>lmnh, 
teriores leges qxiam principales con- both old laws and imperial constitu- 
stitutiones quibusdam quasi castren- tions have permitted certain x>cr8ons 
sia dederunt peculia, atque eorum to have a grmsi-castrmse peculinm, 
quibusdam permissum erat etiam in and some of these persons have l>oen 
potestate degentibus testari. Quod permitted to dispose of this peculium 
nostra constitutio latius extendens, by testament, although they were in 
permisit omnibus in his tantum- the i:>ower of another. Our consti- 
modo peeuliis testari quidem, sed * tution has extended this permission to 
jure comrnuni : cujus constitutionis all, in regard, that is, to these kinds of 
tenore perspecto licentia est nihil peculimn, but their testaments must 
eorum, quse ad prsefatum jus per- be made with the ordinary formalities, 
tinent, ignorare. By reading this constitution any one 

may learn all that relates to the privi- 
lege we have mentioned. 

C. vi. 22. 12. 


We must not suppose, from the expression anter lores leges ^ 
that the peculium qiiasi-castrense belongs to a time of law when 
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(quasi ex nova 7\vllitis x'oluntate) ; and in this case, it does not 
appear that any positive declaration of such a wish was necessary. 
His testament, made previous to his change of statuSj was eifec- 
tual, to the fullest extent it could he, in the new position he 
occupied. The military testament made by a qiatcrfamilias 
respecting his property became, after arrogation, an effectual 


disposition of his castreme peculmm ; and one made by a jiovus’- 
familias respecting his castre^ise peculium became, after emancipa- 
tion, an effectual disposition of all his property. 


J.' Sciendum tamen est, quod ad 
exemplum castrensis peculii tarn an- 
teriores leges qxiam principales con- 
stitutiones quibusdam quasi castren- 
sia dederunt peculia, atque eorum 
quibusdam permissum erat etiam m 
potestate degentibus testari. Quod 
nostra constitutio latius extendens, 
permisit omnibus in bis tantum- 


0. We may here observe, that, in 
imitation of the castrmse pecuUmHy 
both old laws and imperial constitu- 
tions have permitted certain x>cr8ons 
to have a g;msii-cmtTcnse f ccuMnm^ 
and some of these persons have l>oen 
permitted to dispose of this peculium 
by testament, although they were in 
the power of another. Our consti- 


moclo peculiis testari quidem, sed * tution has extended this permission to 
jure comrnuni : cujus constitutionis all, in regard, that is, to these kinds of 
tenore perspecto licentia est nihil peoulimn, but their testaments must 
eorum, quse ad prsefatum jus per- be made with the ordinary formalities, 
tinent, ignorare. By reading this constitution any one 

may learn all that relates to the privi- 
lege we have mentioned. 


C. vi. 22. 12. 


We must not suppose, from the expression anter lores leges ^ 
that the pecvlinm qtiasi^castrense belongs to a time of law when 
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text says, they had even in^the lifetime of the parent had a kind 
of ownership. 

As the text informs us, the prsetor interposed to prevent its 
being in every case obligatory on the sims lieres to accept the 
inheritance; he was only treated as an heir if he intermeddled 
with the inheritance; and until he had in some way shown his 
intention of doing so, the prgetor refused to permit any action to 
be brought against him as smts heres by the creditors of the 
deceased. The heneficimn ahstinencli^ as this power of abstaining 
was termed, differed from the beMcficium SGimrcvtionis^ accorded ] 
to slaves, by no express demand being necessary, as it always | 
existed in the absence of express intention to accept the inheri-l 
tance, and also by its being a protection to the smis lieres against! 
all actions whatever brought against him in his capacity of heir, | 
while the slave was liable to the amount of the property of the^ 
"detceased. 

The sims lieres who had availed himself of this privilege did 
not thereby cease to be heir. He could afterwards within three 
years accept the inheritance if the goods were not sold by the 
creditors. (D. xxviii. 8. 8 ; C. vi. 31.. 6.) 

The sims heres might thus, under the praetorian system, ab-| 
vstain from taking the inheritance ; but, until his position was 
• changed by J ustinian (as noticed in the sixth paragraph), if he 
entered he took upon himself all the burdens of the inheritance. 
He had to satisfy the creditors of the deceased, whether the inheri- 
tance sufficed or not, and to pay legatees and discharge fideicom- 
missa (with the deduction of the Falcidian fourth) so fiir as the 
inheritance was sufBcient. If there was more than one heir, each 
co-heir was, under the law of the Twelve Tables, regarded as an- 
swerable for the same proportion of the debts as he took of the 
inhei'itance. (D. xxxi. 1. 33 ; 0. hi. 36. 6.) 


3. Ceteri, (pii testatoris jiiri sub- 3. All those who are not siiblect to 
jecti non sunt, extranei heredes ap- tfee power of the testator are termed 
pellantur. Itaque liberi quoque extranei heredes i thus, children, not 
nostri, qui in potestate nostra non within our power, whom we institute 
sunt, heredes a nobis institnti, ex- heirs, are accordingly extranei heredes, 
tranei heredes videntnr. Qua de So, too, are children instituted heirs 
causa et qui heredes a matre insti- by their mother, for a woman has not 
tiuintur, eodem numero sunt, quia her children under her power. A slave 
feminae in potestate liberos non also, whom his master has instituted 
habent. Servus quoque a domino heir and manumitted after the testa- 
heres institutus et post testamentum ment has been made, is considered a 
faetum ab eo mamxmissus eodem heres extraneus. 
nuxnero habetur. 


Gai. ii. 161. 




4. In extraneis heredibus illnd 4. As to extranei heredes^ the rule I / 
observatur, ut sit cum eis testamenti is that there must be testamenti f actio | j .. 
factio, sive ipsi heredes instituantur, with them, whether they are in- ‘ 
sive hi, qui in potestate eorum sxmt. stituted heirs themselves, or whether 
Et id duobus temporibus inspicitur, those under their power are instituted, 
testamenti quidem facti, ut con^iite- And this is required at two several 
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. ^^rit institutio, mortis vero testatoris, 

, ‘ ut effectum habeat. Hoc amplius 
, . et cum adit hereditatem, esse debet 

^ ' ctim eo testamenti factio, sive pure 

" sive sub condicione heres institutus 
> r 3'*^^ heredis eo vel maxime 

tempore inspiciendum est, quo ad- 
quirit hereditatem. Medio autem 
'' tempore inter factum testamentum 
et mortem testatoris vel condicionem 
institutionis existentem mutatio 
juris heredi non nocet, quia, ut 
diximus, tria tempora inspici debent. 
Testamenti autem factionem non 
solum is habere videtur, qui testa- 
mentum facere potest, sed etiam qui 
ex alieno testamento vel ipse caj)ere 
potest vel alii adquirere, licet non 
potest facere testamentum. Et ideo 
et furiosus et mutus et postumus et 
infans et filiusfamilias et servus 
alienus testamenti factionem habere 
dicimtur: licet enim testamentum 
facere non possunt, attamen ex te- 
stamento vel sibi vel alii adquirere 
possunt. 


times : at the making of the testament, 
that the institution may be valid, and 
at the testator’s death, that it may take 
effect. Further, at the time of enter- 
ing upon the inheritance, testamcmti 
factio ought still to exist with the heir, 
whether he is instituted simply or 
conditionally ; for his capacity as heir 
is principally regarded at the time of . 
acquiring the inheritance. But in the ‘ 
interval between the making of the 
testament and the death of the testator, 
or the accomplishment of the condition 
of the institution, the heir will not be 
prejudiced by change of status ; be- 
cause it is the three points of time 
which we have noted that are to be re- 
garded. Not only is a man who can 
make a testament said to have testa- 
menti factio, but also any person wht) 
under the testament of another can 
take for himself, or accpiire for another, 
although he ^cannot himself make a 
testament ; and therefore insane and 
dumb persons, posthumous children, 
infants, sons in power, and slaves be'; 
longing to others, are said to have tes-, 
tamenii factio. For although they can- 
not make a testament, yet they can 
acquire by testament either for them- 
selves or others. 

1. 1 ; D. xxviii. 1. 16. 1, 


The necessity for the heir having testcmimvbi factio at the 
time of the making of the testament proceeded from the ancient 
mode of making testaments. When, in the cedata comitia, the 
testator orally announced who it was on whom he wished his legal 
existence, his to devolve after his death, the persozi desig- 

nated could not have accex3ted the devolution unless he had been 
in the enjoyment of those ^rights of citizenship imjDlied in the 
tamenti -factio ; and when testaments were made per ais at Uhrani^ 
it was equally necessary that the iDurchaser, that is, the heir, should 
have those rights of citizenship which would enable him to go 
through a sale by jnancipation. 

Vel condicionem. The point of time to be looked to is not that 
when the testator died, but that when the rights of the heir ac- 

t crued. If the testament was made they accrued the moment 
the testator died ; if made condicione^ on the accoznplishment 
of the condition. 

It will be observed that the text says that it was immaterial 
whether the heir preserved his testamenti factio between the two 
periods of the making the testament and the accruing of his rights ; 
if he lost it between the two later epochs, viz. tlie accruing of his 
rights and the entrance on the inheritance, he could not take,. 


LIB. II. TIT. XIX. 


218 

^^rit institutio, mortis vero testatoris, 

" ut eifectiim habeat. Hoe amplius 
. et cum adit hereditatem, esse debet 
' ctim eo testamenti factio, sive pure 

J ive sub condicione heres institutus 
ii^: nam jus heredis eo vel maxime 
tempore inspiciendum est, quo ad- 
quirit hereditatem. Medio autem 
tempore inter factum testamentum 
et mortem testatoris vel condicionem 
institutionis existentem mutatio 
juris heredi non nocet, quia, ut 
diximus, tria tempora inspici debent. 
Testamenti autem factionem non 
solum is habere videtur, qui testa- 
mentum facere potest, sed etiam qui 
ex alieno testamento vel ipse caj)ere 
potest vel alii adquirere, licet non 
potest facere testamentum. Et ideo 
et furiosus et mutus et postumus et 
infans et filiusfamilias et servus 
alienus testamenti factionem habere 
dicimtur: licet enim testamentum 
facere non possunt, attamen ex te- 
stamento vel sibi vel alii adquirere 
possunt. 


times : at the making of the testament, 
that the institution may be valid, and 
at the testator’s death, that it may take 
etfect. Further, at the time of enter- 
ing upon the inheritance, testamenti 
factio ought still to exist with the heir, 
whether he is instituted simply or 
conditionally ; for his capacity as heir 
is principally regarded at the time of . 
acquiring the inheritance. But in the ‘ 
interval between the making of the 
testament and the death of the testator, 
or the accomplishment of the condition 
of the institution, the heir will not be 
prejudiced by change of statics ; be- 
cause it is the three points of time 
which we have noted that are to be re- 
garded. Not only is a man who can 
make a testament said to have testa- 
menti factio, but also any person who 
under the testament of another can 
take for himself, or acephre for another, 
although he ^cannot himself make a 
testament ; and therefore insane and 
dumb persons, posthumous children, 
infants, sons in power, and slaves be-; 
longing to others, are said to have tes-. 
tamentifac tio . For although they can - 
not make a testament, yet they can 
acquire by testament either for them- 
selves or others. 

; D. xxviii. 1. 16. 1, 


The necessity for the heir having testamenti factio at the 
time of the making of the testament proceeded from the ancient 
mode of making testaments. When, in the cedata comitia, the 
testator orally announced who it was on whom he wished his legal 
existence, his to devolve after his death, the persozi desig- 

nated could not have accepted the devolution unless he had been 
in the enjoyment of those ^ri^hts of citizenship implied in the tes- 
tamenti factio ; and when testaments were made fer tvs et Uhram^ 
it was equally necessary that the purchaser, that is, the heir, should 
have those rights of citizenship which would enable him to go 
through a sale by mancipation. 

Vel condicionem. The point of time to be looked to is not that 
when the testator died, but that when the rights of the heir ac- 

t crued. If the testament was made jj-wre?, they accrued the moment 
the testator died ; if made sit^ condidonOy on the accoznplishment 
of the condition. 

It will be observed that the text says that it was immaterial 
whether the heir preserved his testamenti factio between the two 
periods of the making the testament and the accruing of his rights ; 
if he lost it between the two later epochs, viz. tlie accruing of his 
rights and the entrance on the inheritance, he could not take,. 
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and it would not avail him that he had recovered it at the time of 
entering on the inheritance. (D. sxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this para- 
graph might have the rights of citizenship, and only be acciden- 
tally prevented from exercising those rights. 


5. Extpneis autem heredibus 6. BxtraneilieredesmQ^j 
deliberandi ^Dotestas est de adennda whether they will enter upon the in- " - 
hereditate vel non adeunda. Sed Leritance or not. But, if one, who ' 
sive is, cui abstinendi potestas est, has the liberty of abstaining, inter- • 

immiscuerit se bonis hereditariis, meddles with the property of the in- . 

sive extraneus, cui de adeunda here- heritance, or an extraneus Jieres, who t . 
ditate deliberare licet, adierit, post- is permitted to deliberate, enters on 
ea relinquendae hereclitatis faculta- the inheritance, it will not afterwards _ , , ’ 

tern non habet, nisi minor sit annis be in his power to renounce the in- 
viginti quinque : nam hujus aetatis heritance, unless he shall be under 
hominibus sicut in ceteris omnibus twenty-five years; for the praetor, as 
causis deceptis, ita et si temere in all other cases he relieves persons 
damnosam hereditatem susceperint, of this age who have been deceived, 
praetor succurrit. so too he does when they have rashly 

taken upon themselves a burdensome 
" inheritance. 

Gai. ii. 162, 163. 

There was no fixed time within wliich it was necessary that the • 

heir should decide whether to accept or reject the inheritance, 
excepting when the testator fixed the time himself by what was . 

termed cretio. (See note to paragr. 7.) Those who were interested 
in his making a decision could compel him by action to do so, and ^ 
the praetor then, if he wished, allowed him time to deliberate, never ^ ^ 
less than one hundred days. Justinian enacted that the time given ■ ' " ^ 
should not exceed nine months, or, as a special favour from the ^ 1 
emperor, a year. If he did not decide within the appointed time, 
he was taken to have rejected the inheritance, if the action to 
compel a decision was brought by substituted heirs or a heres ah 
intestato ; to have accepted it, if the action was brought by ' 
legatees or creditors. If he died before the expiration of the time, 
and within a year of the first commencement of his right to enter 
on the inheritance, liis heir could, during the uuexpired remainder 
of the time, decide in his place. (0. vi. 30. 19.) 

The mode by which the praator interfered for the protection of 
minors was called redit'idio in interjmm. (See note on Bk, i. 

Tit. 23. pr.) ' t . 

6. Sciendum tamen est, divum 6. The Enix^erorll^iamhoweverj^'j ' 
Iladrianum etiaiu majori viginti once gave permission to a person above 
quinque annis veniam dedisse, cum twenty-five years to relinquish an 
post aditam hereditatem grande tes inheritance, when it ax>peared to be 
alienum, qxiod aditse hereditatis encumbered with a great debt, which 
tempore latebat, emersisset. Sed was unknown at the time that he 
hoc divus quidem ITadrianus speciali entered on the inheritance. But this 
beneficio cuidam priestitit; divus ’was granted as a special favour to 

autem Gordianus postea in militibus a particular person. The Empe 

tantummodo hoc extendit ; sed Gordian afterwards extended 
nostra benevolentia commune omni- privilege, but only to soldiers. 
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and it would not avail him that he had recovered it at the time of 
entering on the inheritance. (D. xxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this para- 
graph might have the rights of citizenship, and only be acciden- 
tally prevented from exercising those rights. 
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5. Extpneis autem heredibus 5. JExtranei heredes may deliberate ;; • 
deliberandi ^Dotestas est de adennda whether they will enter upon the in- ' - 

hereditate vel non adeunda. Sed heritance or not. But, if one, who ^ ' 

sive is, cui abstinendi potestas est, has the liberty of abstaining, inter- 
immiscuerit se bonis hereditariis, meddles with the property of the in- p, ’ 
sive extraneus, cui de adeunda here- heritance, or an extraneus Jieres, who . .. 

ditate deliberare licet, adierit, post- is j)ermitted to deliberate, enters on j. ^ 

ea relinquend£e hereclitatis faculta- the inheritance, it will not afterwards 
tern non habet, nisi minor sit annis be in his powder to renounce the in- 
viginti quinque : nam hujus aetatis heritance, unless he shall be under 
hominibus sicut in ceteris omnibus twenty-five years; for the praetor, as 
causis deceptis, ita et si temere in all other cases he relieves persons 
damnosam hereditatem susceperint, of this age who have been deceived, 
prsetor succurrit. so too he does when they have rashly 

taken upon themselves a burdensome 
" inheritance. 

Gai. ii. 162, 163. M “ U 

There was no fixed time within wliicli it was necessary that the ^ ' _ • 
heir should decide whether to accept or reject the inheritance, 
excepting when the testator fixed the time himself by what was 
termed cretio. (See note to paragr. 7.) Those who were interested 
in his making a decision could compel him by action to do so, and ^ " 

the praetor then, if he wished, allowed him time to deliberate, never ^ ^ 
less than one hundred days. Justinian enacted that the time given ^ 
should not exceed nine months, or, as a special favour from the ^ 1 
emperor, a year. If he did not decide within the appointed time, 
he was taken to have rejected the inheritance, if the action to 
compel a decision was brought by substituted heirs or a heres ah 
intestato ; to have accepted it, if the action was brought by ' 
legatees or creditors. If he died before the expiration of the time, 
and within a year of the first commencement of his right to enter 
on the inheritance, his heir could, during the unexpired remainder 
of the time, decide in his place. (0. vi. 30. 19.) 

The mode by which the praetor interfered for the protection of 
minors was called reditutio in interjrum. (See note on Bk, i. 

Tit. 23. pr.) 

6. Sciendum tamen est, divum 6. The Emperor however.^'*"/ ’ ' / 

Iladrianum etiani majori viginti once gave permission to a person above 
quinque annis veniam dedisse, cum twenty-five years to relinquish an ^ 

post aditam hereditatem grande scs inheritance, when it appeared to be 
aHenum, qxiod aditee hereditatis encumbered with a great debt, which 
tempore latebat, emersisset. Sed was unknown at tire time that he 
hoc divus quidem ITadrianus speciali entered on the inheritance. But this 
beneficio cuidam priestitit; divus ‘was granted as a special favour to 

autem Gordianus postea in militibus a particular person. The Emi^e 

tantummodo hoc extendit ; sed Gordian afterwards extended 
nostra benevolentia commune omni- privilege, but only to soldiers. 
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bus subjeetis imperio nostro hoc we in our goodness have rendered this 
. praestavit beneficiuin et constitntio- benefit common to all onr subjects, 

' nem tarn sequissimam quam nobilem having dictated a constitution as just 
scripsit, cujiis tenorem si observa- as it is illustrious, by which, if heirs 
verint homines, licet eis adire here- will attend to its provisions, they may 
ditatem et in tantiim teneri, in enter upon their inheritance, and not 
quantum valere bona hereditatis be liable beyond the value of the goods ; 
contingit, iit ex hac causa neque so that they need not have recourse to 
deliberationis auxilium eis fiat ne- deliberation, miless, neglecting to con- 
cessarium, nisi oinissa observatione form to oiu constitution, they prefer 
nostrse constitutionis et deliberan- to deliberate and submit themselves 
dum existimaverint et sese veteri to the liabilities attending the enter- 


gravamini aditionis supponere ma- 
Inerint. 


ing on the inheritance under the old 
law. 


I Gai. ii. 163 ; C. vi. 30. 22. 

i!l Commentators have termed the privilege referred to here the 

jft vp; henefiGium mventcm-i. Within thirty days after the lieir became 

' I f--*. acquainted with his rights, an inventory of the property might be 

I begun, which was to be finished within ninety days from the same 

I f ’ time. This inventory was to be made in presence of a tabell io^ or 

I L' puWic notary, and of any parties interested who might wish to be 

I, ' -.:it '• ' '-f- ’ 'present, or else of three witnesses. 

If the heir chose to avail himself of this privilege, he entirely 
separated the estate of the testator from his own ; he could deduct 
f anything that might be owing to him from it, and had to pay to 

' ' |: it anything he might owe. He first poaid the expDenses of the funeral 

III and of the inventory, and then all the creditors in the order in * 

: ^ which they sent in their claims. If there was any surplus, he took 

i . it; if any deficiency, he was not liable. (C. vi. 30. 22.) 

j I fc; ^ ^ Justinia n^ by this sweeping change, entirely altered the position ^ 

II |!- of the heii\ He was no longer the representative of the deceased, ^ 

i ' I' ! bound to see that the debts of the deceased were paid. His estate IT 

and that of the testator were now distinct. He merely distributed jjr 
i ! the property which the deceased left, and if the deceased owed him 

ij anything he was entitled to pay himself as a creditor. Justinian 

v: did not, indeed, enact that every heir should hold this new charac- 

ter, bnt he took away the Falcidian fourth from an heir who did 
i not make an inventory, and left him to pay not only the debts, 

j but the legacies, even if the estate was insuiBficient for the purpose, 

; r so that heirs had every possible motive to accept the new position 

iPi,; . / opened to them. (hTov. 1. 2. 2.) 

' I^®^ extraneiis beres, testa- 7. An extraneiis lieres, instituted 




7. An extraneiis lieres, instituted 


I fV' . ^ 

i' : 


«/ mento mstitutus aut ab intestate ad heir by testament, or called by law to 
legitimam liereditatem vocatus, po- a legal succession ah mtestato, may 
I test aut pro herede gerendo vel become heir, either by doing some act 
etiam^ nxida voluntate snscipiendae as heir or even by the j^ra-wish 
hereditatis heres fieri. Pro herede to accept the inheritance. And a man 
autem gerere quis videtur, si rebus acts as heh if he treats any of the 
hereditariis tamquam heres utatur goods of the inheritance as his own, 
vel yendendo res hereditarias aut Iby sehing any part, or by cultivating 
praedia colendo locandove et quo- the ground, or letting it, or in any 
quo modo, si voluntatem suam de- other way declares, either by act or 
claret vel re vel verbis de adeunda word, his intention to enter on the in- 
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bus subjeetis imperio nostro hoc 
. praestavit beneficium et constitntio- 
' nem tarn seqnissimam quam nobilem 
scripsit, cujiis tenorem si observa- 
verint homines, licet eis adire here- 
ditatem et in tantiim teneri, in 
quantum valere bona hereditatis 
contingit, iit ex hac causa neque 
deliberationis auxilium eis fiat ne- 
cessariiim, nisi omissa observatione 
nostrse constitutionis et deliberan- 
dum existimaverint et sese veteri 
gravamini aditionis supponere ma- 
Inerint. 

Gai. ii. 163 : 


we in our goodness have rendered this 
benefit common to all our subjects, 
having dictated a constitution as just 
as it is illustrious, by which, if heirs 
will attend to its provisions, they may 
enter upon their inheritance, and not 
be liable beyond the value of the goods ; 
so that they need not have recourse to 
deliberation, miless, neglecting to con- 
form to om constitution, they prefer 
to deliberate and submit themselves 
to the liabilities attending the enter- 
ing on the inheritance under the old 
law. 

C. vi. 30. 22. 




Commentators have termed the privilege referred to here tlie 
heneficium mventcmi. Within thirty days after the lieir became 
acquainted with his rights, an inventory of the property might be 
begun, which was to be finished within ninety days from the same 
time. This inventory was to be made in presence of a tahell io, or 
public notary, and of any parties interested who might wish to be 
present, or else of three witnesses. 

If the heir chose to avail himself of this privilege, he entirely 
separated the estate of the testator from his own ; he could deduct 
anything that might be owing to him from it, and had to pay to 
it anything he might owe. He first p)aid the expenses of the funeral 
and of the inventory, and then all the creditors in the order in * 
which they sent in their claims. If there was any surplus, he took 
it; if any deficiency, he was not liable. (C. vi. 30. 22.) 

Justinia n^ by this sweeping change, entirely altered the position ^ 
of the heii\ He was no longer the representative of the deceased, 
bound to see that the debts of the deceased were paid. His estate IT 
and that of the testator were now distinct. He merely distributed jjr 
the property which the deceased left, and if the deceased owed him 
anything he was entitled to pay himself as a creditor. ^ Justinian 
did not, indeed, enact that every heir should hold this new charac- 
ter, but he took away the Falcidian fourth from an heir who did 
not make an inventory, and left him to pay not only the debts, 
but the legacies, even if the estate was insuiBBcient for the purpose, 
so that heirs had every possible motive to accept the new position 
opened to them. (Hov. 1. 2. 2.) 


7. Item extraneiis beres, testa- 


7. An extraneiis heres, instituted 


1 

i 'i't* 

; 

i i : 


</ mento institutus aut ab intestate ad heir by testament, or called by law to 


legitimam hereditatem vocatus, po- 
test aut pro herede gerendo vel 
etiam nxida voluntate snscipiendae 
hereditatis heres fieri. Pro herede 
autem gerere quis videtur, si rebus 
hereditaciis tamquam beres utatur 


a legal succession ah intestato, may 
become heir, either by doing some act 
as heir or even by the j^ra-wish 
to accept the inheritance. And a man 
acts as heir if he treats any of the 
goods of the inheritance as his own, 


vel vendendo res bereditarias aut "by selling any part, or by cultivatm; 


praedia colendo locandove et quo- 
quo modo, si volimtatem suam de- 
claret vel re vel verbis de adeunda 


the ground, or letting it, or in any 
other way declares, either by act or 
word, his intention to enter on the in- 
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hereditate, dummodo sciat, eiim, in Leritanee, provided only that he knows 

ciijns bonis pro herede gerit, testato that the person, with respect to whose 

intestatove obiisse et se ei heredem estate he acts as heir, is dead, testate I 

esse. Pro herede enim gerere est or intestate, and that he himself is the 

pro domino gerere : veteres enim heir ; for to act as heir is to act as ; 

herede s pro dominis appellabant. proprietor ; as the ancients frecxiiently 

Sicut autem nuda volimtate extra- used the term heir to denote the pro- 

neus heres fit, ita et contraria desti- prietor. But as an extrwyieus heres 

natione statim ab hereditate repel- may become heir by a mere intention, 

litur. Bum, qui mutus vel surdus so, on the contrary, by a contrary in- 

natns est vel postea factus, niliil tention, he is at once barred from the 

prohibet pro herede gerere et adqui- inlieritance. Nothing prevents a per- 

rere sibi hereditatem, si tamen in- son who w^as born deaf or dmnb, or 

telle^t, quod agitur. subsequently became so, horn acting 

as heir, and acquiring for himself the 
inheritance, if only he knows what is 
done. 

Gai. ii. 166, 167, 169 ; D. xxix. 2. 5. * 

Besides the two modes here mentioned of ascertaining the en- ; 

trance of the extraneits heres on the inheritance, namely, forming 
an intention to do so, and doing some act as heir, there was a i 

mode, abolished by ^ constitution of Arcadius, Honorins, and Theo- a ^ 

dosins (a.d. 407), called oretio, Gretio ap2)ellata est, qina cernere v ; | 

est qvasi clecernere et constituere. (Gai. ii. 164.) The testator ' 
himself, in his will, fi^edjjhe time within which the heir was to « > i 
decide whether he would accept the inheritance. The form ran ' '' 

thus : Titius heres esto cernitoque in diebus cenhm p'oximis qiii- 
bus soieris qooterisque. If the words quibus scieris poterisque were 
inserted, the time ran from the period when the heir became 
acquainted with his rights, and could avail himself of them ; this 
was called the cretio vulcjaris. If they were omitted, the time ran 
from the period when the rights accrued to him ; this was called 
the cretio eontinua^ because the time ran on continuous!}" whether 
the heir knew of his rights or not. The heir could alter his decision 
at anytime within the limited x)eriod. His -decision was expressed, 
when made, by forms more solemn than when the aditio was made 
by a simple declaration of intention. (Vide Gai. in loo, cit. Ulp. 

Beg, xxii. 27 seq,) 

The heir was said aclire hereditatem whenever he in any way- 
entered on the inheritance, whether by doing some act as heir 
(p’o herede gerere) or by the mere intention to be heir (^mda 
voluntate). Of course this intention would be manifested in some 
way or other; hut it was the^fprmation, not the expression, of the I 
intention that constituted the entrance on the inheritance. Pro- j 
perly speaking, one person could not enter on an inheritance for 
another ; but there were necessarily exceptions, such as that a tutor 
might accept an inheritance in behalf of his infant pupil. No one 
could enter on part of the inheritance, nor could lie enter condi- 
tionally, or for a certain time. Directly be did enter, he was, 
under the law before J ustinian, clothed with the persona of the 
deceased, whom he repi'esented as if he had succeeded immediately 
ou his death. (D. xxix. 2. 54.) " ' 

QuJ- iX ^ It L ert 
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hereditate, dummodo sciat, eiim, in heritanee, provided only that he knows 
ciijns bonis jn’o herede gerit, testato that the person, with respect to whose 
intestatove obiisse et se ei heredem estate he acts as heir, is dead, testate 
esse. Pro herede enim gerere est or intestate, and that he himself is the 
pro domino gerere : veteres enim heir ; for to act as heir is to act as 
herede s pro dominis appeUabant. proprietor ; as the ancients frequently 
Sicut autem nuda volmitate extra- used the term heir to denote the pro- 
neus heres fit, ita et contraria desti- prietor. But as an extrcvneus heres 
nations statim ab hereditate repel- may become heir by a mere intention, 
litur. Bum, qui mutus vel surdus so, on the contrary, by a contrary in- 
natus est vel postea factus, niliil tention, he is at once barred from the 
prohibet pro herede gerere et adqui- inlieritance. N othing prevents a per- 
rere sibi hereditatem, si tamen in- son who w^as born deaf or dmnb, or 
telle^t, quod agitur. subsequently became so, from acting 

as heir, and acquiring for himself the 
inheritance, if only he knows what is 
done. 

Gai. ii. 166, 167, 169; D. xxix. 2. 5. 


Besides the two modes here mentioned of ascertaining the en- 
trance of the extranem heres on the inheritance, namely, forming 
an intention to do so, and doing some act as heir, there was a 
iiiode, abolished by ^ constitution of Arcadius, Honorius, and Theo- q y'.y 
dosius (a.d. 407), called cretiq, Gretio appellata est^ quia cernere v ; 
est qvasi clecernere et constituere. (Gai. ii. 164.) The testator ' 
himself, in his will, fi^edjjhe time within which the heir was to « > 
decide whether he would accept the inheritance. The form ran 
thus : Tithts heres esto cernitoqiie in diebns cenhimi p'oximis qni-' 
bus soieris jpoterisque. If the words quibus scieris poterisqiie were 
inserted, the time ran from the period when the heir became 
acquainted with his rights, and could avail himself of them ; this 
was called the cretio vulgaris. If they were omitted, the time ran 
from the period when the rights accrued to him ; this was called 
the m^etio continua.^ because the time ran on continuously whether 
the heir knew of his rights or not. The heir could alter his decision 
at any time within the limited period. His decision was expressed, 
when made, by forms more solemn than when the aditio was made 
by a simple declaration of intention. (Vide Gai. in loo. cit. Ulp. 

Beg. xxii. 27 et seq.) 

The heir was said aclire hereditatem whenever he in any way- 
entered on the inheritance, whether by doing some act as heir 
(p’o herede gerere) or by the mere intention to be heir (qmda 
voluntate). Of course this intention would be manifested in some 
way or other; but it was the^fprmation, not the expression, of the I 
intention that constituted the entrance on the inheritance. Pro- j 
perly speaking, one person could not enter on an inheritance for 
another ; but there were necessarily exceptions, such as that a tutor 
might accept an inheritance in behalf of his infant pupil. No one 
could enter on part of the inheritance, nor could he enter condi- 
tionally, or for a certain time. Directly be did enter, he was, 
under the law before J ustinian, clothed with the persona of the 
deceased, whom he repi'esented as if he had succeeded immediately 
on his death. (D. xxix. 2. 54.) " ' / 
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Tit. XX. DE LEGATIS. 


Post haec videamiis cle legatis. 
Qu8b pars juris extra propositam 
qtddem materiam videtur : nam lo- 
quimiir de Ms jiuis figuris, quibus 
per universitatem res nobis adqui- 
nmtur, Sed cum omnino de testa- 
mentis deque heredibus, qui testa- 
mento instituimtur, loeuti sumus, 
non sine causa sequenti loco potest 
bsec juris materia traetari. 

Gai. 


'We will now proceed to treat of 
legacies. This part of the law' may 
not seem to fall within our present 
subject, namely, the discussion of 
those methods by which tMngs are 
acquired per universitatem ; but, as we 
have aheady spoken of all points con- 
cerning testaments and testamentary 
heirs, we may not improperly pass to 
the subject of legacies, 
ii. 191. 




j A legacy, being a mode by which the property in one or more 
‘particular things is acquired, ought not, properly, to be discussed 
in the part of the Institutes demoted to the discussion of the modes 
of acquiring a miiversitas rer im. 

I In Roman law a legacy was that part of th^ inheritance which 
Uhe heir is enjoined to jDay or give over to a third person — Lega- 
turn quod leg is moclo^ id est imiierative^ testame7ito relmquitur, 
(Ulp. Beg. 24. 1.) Without an heir there could be no legacy; 
and therefore, if no instituted heir entered on the inheritance, the 
gift of the legacy was useless. The term was never applied, as in 
English law, to a direct bequest. 

1. Legatum itaque est donatio 1. A legacy is a kind of gift left by 
qu^dam a defimcto relieta. a deceased person. 

D. xxxL 86. 




2. Sed olim quidem erant lega- 2. Formerly, there w^ere four kinds 
torum genera quattuor : per vindi- of legacies, namely, per vindicationem, 
cationem, per damnationem, sinendi per damnationem, sinendi modo, and 
modo, per praeceptipnem : et certa per prceceptionem. There was a cer- 
qusedsun verba cuique generi lega- tain form of words proper to each of 
torum adsignat^ erant, per quae these, by wMch they were distin- 


qusedam verba cuique generi lega- 
torum adsignat^ erant, per quae 
singula genera legatomm significa- 
bantor. Sed ex constitutionibus 
divorum principum soUemnitas hu- 
jusmodi verbonun penitus sublata 
est. Nostra autem constitutio, 
(piam cum magna fecimus lucubra- 
tione, deftmctorum voluntates vali- 
diores esse cupientes et non verbis 
sed voluntatibus eorum faventes, 
disposuit, ut omnibus legatis una 
sit natura et, quibuscumque verbis 
aliquid derelictum sit, Hceat lega- 
tariis id persequi non solum per 
actiones personales, sed etiam per 
in rem etper hypothecariam : cujus 
constitutionis perpensum modum ex 
ipsius tenore perfectissime accipere 
possibile est. 


guished one from another. But these 
solemn forms have been wholly sup- 
pressed by imperial constitutions. We 
also, desirous of giving respect to the 
wishes ^of deceased persons, and re- 
garding their intentions more than 
their words, have, by a constitution 
composed with great study, enacted 
that the najtae of aE lega^^ shaft be 
the same, and that legatees, whatever 
may be the words employed in the 
testament, may sue for what is left 
them, not only by a personal, but by 
a real, or an hypothecary action. The 
well-weighed scheme of tMs constitu- 
tion may be easily seen by a perusal 
of its dispositions. 


Gai. ii. 192-228 ; C. vi. 87. 21 ; C. vi. 48. 1. 
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Tit. XX. DE LEGATIS. 


ft: 


Post haec videamiis cle legatis. 
Qu8b pars juris extra propositam 
qtddem materiam videtur : nam lo- 
quimiir de liis jiu’is figuris, qtdbus 
per universitatem res nobis adqui- 
nmtur, Sed cum omnino de testa- 
mentis deque heredibus, qui testa- 
mento institiiimtur, loeuti sumus, 
non sine causa sequenti loco potest 
bsec juris materia traetari. 

Gai. 


TVe will now proceed to treat of 
legacies. This part of the law' may 
not seem to fall within our present 
subject, namely, the discussion of 
those methods by which things are 
acquired per unvversitcbtem ; but, as we 
have aheady spoken of all points con- 
cerning testaments and testamentary 
heirs, we may not improperly pass to 
the subject of legacies, 
ii. 191. 


I A legacy, being a mode by which the property in one or more 
‘particular things is acquired, ought not, properly, to be discussed 
in the part of the Institutes devoted to the discussion of the modes 
of acquiring a nniversitas rerum, 

I In Roman law a legacy was that part of th^ inheritance which 
Uhe heir is enjoined to qaay or give over to a third person — Lega- 
turn quod leg is inodo^ id est imiierative^ testame7ito relmquitur , 
(Ulp. Reg. 24. 1.) Without an heir there could be no legacy; 
and therefore, if no instituted heir entered on the inheritance, the 
gift of the legacy was useless. The term was never applied, as in 
English law, to a direct bequest. 


1. Legatum itaque est donatio 
qu^dam a defdncto relicta. 




r- 


1. A legacy is a kind of gift left by 
a deceased person. 

D. sxxi. 86. 

2. Sed olim quidem erant lega- 


I; 

Ik 


torum genera quattuor : per vindi- 
cationem, per damnationem, sinendi 
modo, per praeceptj^nem : et certa 
qusedsun verba cuique generi lega- 
tonim adsignat^ erant, per quae 
singula genera legatorum significa- 
bantur. Sed ex constitutionibus 
divorum principum soUemnitas hu- 
jusmodi verbontm penitus sublata 
est. Nostra autem constitutio, 
quam cum magna fecimus lucubra- 
tione, deftmctorum voluntates vali- 
diores esse cupientes et non verbis 
sed voluntatibus eorum faventes, 
disposuit, ut omnibus legatis una 
sit natura et, quibuscumque verbis 
aliquid derelictum sit, Hceat lega- 
tariis id persequi non solum per 
actiones personales, sed etiam per 
in rem etper hypothecariam : cujus 
constitutionis perpensum modum ex 
ipsius tenore perfectissime accipere 
possibile est. 


2. Formerly, there w'ere four kinds 
of legacies, namely, per vindicationem, 
per damnationem, sinendi modo, and 
per prceceptionem. There was a cer- 
tain form of words proper to each of 
these, by which they were distin- 
guished one from another. But these 
solemn forms have been wholly sup- 
pressed by imperial constitutions. We 
also, desirous of giving respect to the 
wishes ^of deceased persons, and re- 
gartog their intentions more than 
their words, have, by a constitution 
composed with great study, enacted 
that the najture of aft legacies shah be 
the same, and that legatees, whatever 
may be the words employed in the 
testament, may sue for what is left 
them, not only by a personal, but by 
a real, or an hypothecary action. The 
well-weighed scheme of this constitu- 
tion may be easily seen by a perusal 
of its dispositions. 




Gai. ii. 192-223 ; C. vi. 37. 21 ; C. vi. 43. 1. 
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Per vmdieationem, Tlie formula in this specie^ of legacy ran 
thus : ‘ Kominem StiGhum do lego,'^ or ^ cZo ; ’ or ‘ cajpito sumito^ 
sihi haheioJ The legacy was said to be per vindioationem^ because, 
immediately on the heir entering on the inheritance, the sul^ect I 
of the legacy became the property of the legatee ex jure Q,uiriUum^ 
who could accordingly claim it by vindicatio. The testator could 
only give, in this way, things of which he had the dominium ex 
jura Quiritmm, both at the time of making the testament and 
of his death ; excepting that such dominium at the time of death 
alone was sufficient when the subject of the legacy was anything 
appreciable by weight, number, or measure, as wine, oil, money, 

&c. (Gal. ii. 198-200.) 

Per damnationem. The formula ran thus : ‘ Ileres mens damnas 
esto dare ; ’ or ^ Dato, facitOj lieredem meum dare juheo.’ The legatee ■ i. f 

did not, by this legacy, become proprietor of the subject of the ay-:/- , ■ , Ar 
legacy; but he had a personal action against the heir to compel | V - .■ 
him to give (dare)^ to procure (preestare)^ or to do (facere')^ thati ^ *• ^ 

which the terms of the legacy directed. Anything could be given 
by this legacy that^ could become the subject of an obligation, 
whether the property of the testator, the heir, or any one else. 

The rights it gave, were, therefore, said to be the optimum jus 
lerjcdi (Ulp. Peg. 24. 1 1). (Gai. ii. 200-208.) 

Sinendi modo. The formula of this kind of legacy was : ^ Hares T?7 
mens damnas esto sinere Lueium Titimn sumere illam rem sibique 
habere' (Ulp. Beg. xxiv. 5.) The heir is to allow the legatee td^ //' 
take the thing given. This form, then, was applicable to anything; * ' 

that belonged to the testator or to the heir, but not to anythin g ^ ' 
belo]gighigJi3«»^^ The legatee did not become the 

owner of the thing given until he took possession. Tf the heir ^ 
refund* to**aIl^ the legatee to take possession, the legatee might ^ 

compel him to do so by the personal action termed ^ Quicquid here- 
dem ex testamento dare facere oporteV (Gai. ii. 209-215.) 

Perjprceceptionem. The formula ran : ^ Lucius Titius illam Ip 
rem "prcecipiio' ij.Q. take beforehand). The proper application of 
this form was to a gift, made to one already instituted co-heir, of * ' 7 

some part of the inheritance which he was to take as legatee before 'v ‘ 
receiving his share as heir. The heir could enforce his claim to 
this something beyond his share by the action termed ju^i^imyk 
familice erc^eu'^dce^ i.e. for having the inheritance portioned out 
by aj^ge, who assigned the thing given by the legacy to the heir 
as legatee. It was only by a mistake in language that this form 
was applied to a gift to a person not an heir, and to a gift of some- 
thing not forming part of the inheritance ; but a gift made in this 
form to a person not heir was not void; for the senatusconsuUum 
Nero7iianum, about a.d. 60, made every such legacy valid as a legacy 
per damnationem. Gaius mentions that the Proculians attempted 
to get over the difficulty where the word prcect^o was used to 
give a legacy to a person not heir, by reading ^prcecipito ’as 
^ capita ; ’ and this construction was apparently confirmed by a con- 
stitution of Hadrian. (Gai, ii. 216-222.) 
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Per mndieationem. Tlie formula in this specie^ of legacy ran 
thus: ^ Hominem Stichitm do logo^ or or ^capita sumito, 

sibi liabeto' The legacy was said to be per vindicationem^ because, 
immediately on the heir entering on the inheritance, the subject 
of the legacy became the property of the legatee ex jure Qmritium^ 
who could accordingly claim it hy vindicatio. The testator could 
only give, in this way, things of which he had the dominium ex 
jure QuiriUum^ both at the time of making the testament and 
of his death ; excepting that such dominium at the time of death 
alone was sufficient when the subject of the legacy was anything 
appreciable by weight, number, or measure, as wine, oil, money, 

&c. (Gat. ii. 198-200.) 

Per damnationem. The formula ran thus : ‘ Ileres mens damnas 
esto dare]' ov ^ Pato, facito^heredemmeum dare juheo.' The legatee . i. 

' did not, by this legacy, become proprietor of the subject of the 

legacy ; but he had a personal action against the heir to compel f ^ ■ 

him to give (dare)^ to procure (prcestare), or to do (facere'), thati ‘*‘ f ’ ** ^ 

which the terms of the legacy directed. Anything could be given 
by this legacy that^ could become the subject of an obligation, 
whether the property of the testator, the heir, or any one else. 

The rights it gave- were, therefore, said to be the optimum jus 
lerjati (Ulp. Reg, 24. 1 1). (Gai. ii. 200-208.) 

Sinendi modo. The formula of this kind of legacy was : ^ Ileres “"ffY 
mens damnas esto sinere Tjucium Titimn siimere illam rem sibique 
habere' (Ulp. Beg. xxiv. 5.) The heir is to allow the legatee td^ //' 
take the thing given. This form, then, was applicable to anything, * ^ 

4 - Mrf that belonged to the testator or to the heir, but not to anythin g 
- The legatee did not become the 

owner of &e thing given until he took possessimir Tf the heir 
refused" to allow the legatee to take possession, the legatee might ^ 

compel him to do so by the personal action termed ^ Qidcquid here- 
dem ex testamento dare facere oportet.' (Gai. ii. 209-215.) 

Per jprce Geptionem. The formula ran : ^ Lucius Titius illam Ip 
rem prcecipito' (i.e. take beforehand). The proper application of 
^ this form was to a gift, made to one already instituted co-heir, of 

some part of the inheritance which he was to take as legatee before ‘ 

receiving his share as heir. The heir could enforce his claim to 
this something beyond his share by the action termed j'odjidmu 
familice ercism ridce, i.e. for having the inheritance portioned out 
byaju3^7‘^i^<^ assigned the thing given by the legacy to the heir 
as legatee. It was only by a mistake in language that this form ^ 
was applied to a gift to a person not an heir, and to a gift of some- 
thing not forming part of the inheritance ; but a gift made in this 
form to a person not heir was not void; for the senatusconsuUum 
Nerouianum^ about a.d. 60, made every such legacy valid as a legacy 
^ per damnaiionem, Gaius mentions that the Proculians attempted 

to get over the difficulty where the word prcec^So was used to 
give a legacy to a person not heir, by reading ^prcecipito ’as 
^ capita ] ' and this construction was apparently confirmed by a con- 
stitution of Hadrian. (Gai. ii. 216-222.) 
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Under the imperial legislation the value attached to these for- 
mulce ivas gradually lessened. By the senatiisconsultum Nero- 
niamtm it was enacted that any legacy given in a form of words 
not suited to the gift intended should be as valid as one given in 
the form most favoui'able to the legatee ; ^ ut qitod minus wpUs 
verbis legatum est goer inch sit ao si optima jure legatitm esset,^ 
(Ulp. Bsg. 24. 11 ; Gai. ii. 197. 218.) The formulce remained, 
but a mistake in their use coitld no longer injure the legatee ; and 
in every case the legacy, however expressed, had the effect of a 
legacy given per clamnationem. In a.d. 342 a constitution of 
Oonstantius and Oonstans abolished the use of formulce in all legal 
acts. (0. ii. 58. 1.) The division of legacies still theoretically 
remained, but the appropriate formulce were no longer in use. 
Finally Juatmiaii, ns we see in the text, enacted that all legacies 
should be of the same nature, and that the legatee might enforce 
the legacy by personal, real, or h^^pothecary actions, according to 
the nature of the gift. 


pi- fit-* 




, . 4 ^ B. Sed non usque ad earn con- 
' stitutioneni standum esse existima- 
vimus. Cum enini antiquitatem in- 
venimus legata quidem stricte con- 
cludentem, fideicommissis autem, 
y * quae ex vohmtate magis descende- 
‘ ^ bant defanctorum, pinguiorem natu- 
ram indulgentem, necessarium esse 
duximus omnia legata fideicom- 
e missis exaequare, tit nulla sit inter 
differentia, sed quod deest lega- 
. tis, hoe repleatur ex natura ffdei- 
l-L commissorum et, si quid amplius 

legatis, per hoc crescat fidei- 
; commissi natura. Sed ne in primis 
legum eunabulis permixte de his 
i exponendo studiosis adulescentibus 

quandam introducamus difficulta- 
tern, operas pretium esse duximus, 
interim separatim prius de legatis 
et postea de fideicommissis tractare, 
ut natura utriusque juris cognita, 
facile possint permixtionem eoriun 
eruditi suptilioribus auribus acci- 
l^ere. 


B; We have not, however, judged 
it expedient to confine oui'selves within 
the limits of this constitution ; for, 
observing that the ancients confined 
legacies within strict rules, but ac- 
corded a ^eater latitude to fideicom- 
missa as arising more immediately fi’om 
the wishes of the deceased, we have 
thought it necessary to make all lega- 
cies equal to fideicommissa, so that no 
difference may remain between them. 
Whatever is wanting to legacies they 
will borrow from fideicommissa, and 
communicate to them any superiority 
they themselves may have. But, 
that we may not raise difficulties, and 
perplex the minds of young persons at 
their entrance upon the study of the 
law, by explaining these two subjects 
jointly, we have thought it worth while 
to treat separately, first of legacies and 
then of fideicoimnissa, that, the nature 
of each being known, the student, thus 
prepared, may imderstand them with 
keener appreciation when mixed up 
the one with the other. 




C. vi. 43. 2. 

All that remained, after the changes noticed in the text, to 
distinguish legacies from fideieommissa^ was the general character 
of the expressions used. If they were imperative, the gift was a 
j legacy : if they assumed the form of a request, and were given 
Ipreeative^ they were fideicommissa. If a gift was in form impera- 
tive, but it was not valid as a legacy, it was valid as a fideicom- 
missum. If such a gift could be valid as a legacy, it was of course 
regarded as a legacy, and not as sl fideicommissum. 


Under the imperial legislation the value attached to these for- 
miilcB ivas gradually lessened. By the senatusconsuUum Nero- 
nianum it was enacted that any legacy given in a form of words 
not suited to the gift intended should be as valid as one given in 
the form most favoux'able to the legatee ; ^ iit quod minus aqoUs 
verhis legatiim est per inch sit ao si optima jure legatam esset,^ 
(Ulp. Reg. 24. 11 ; Gai. ii. 197. 218.) The formulce remained, 
but a mistake in their use coitld no longer injure the legatee ; and 
in every case the legacy, however expressed, had the effect of a 
legacy given p)er clamncttionem. Tn a.d. 342 a constitution of 
Constantins and Oonstans abolished the use of formidce in all legal 
acts. (0. ii. 58. 1.) The division of legacies still theoretically 
remained, but the appropriate formulce were no longer in use. 
Finally Juatiniaii, as we see in the text, enacted that all legacies 
should be of the same nature, and that the legatee might enforce 
the legacy by personal, real, or hypothecary actions, according to 
the nature of the gift. 


. . ^ B. Sed non. uscxne ad earn con- 
' stitutioneni standum esse existima- 
vimus. Cum enini antiquitatem in- 
venimus legata quidem stricte con- 
cludentem, fideicommissis autem, 
f * quae ex vohmtate magis descende- 
^ bant defunctorum, iDuiguiorem natii- 
ram indulgentem, necessariiim esse 
duximus omnia legata fideicom- 
emissis exsequare, tit nulla sit inter 
,, differentia, sed quod deest lega- 

tis, hoe repleatur ex natura ffdei- 
cominissorum et, si quid amjplius 
^ in legatis, per hoc crescat fidei- 

commissi natura. Sed ne in primis 
legum eunabulis permixte de his 
exponendo studiosis adulescentibus 
quandam introducamus difficulta- 
tem, operas pretium esse duximus, 
interim separatim prius de legatis 
et postea de fideicommissis tractare, 
ut natura utriusque juris cognita, 
facile possint permixtionem eoriun 
eruditi suptilioribus auribus acci- 
pere. 


B: We have not, how’ever, judged 
it expedient to confine oui'selves within 
the limits of this constitution; for, 
observing that the ancients confined 
legacies within strict rules, but ac- 
corded a ^eater latitude to fideiconi- 
missa as arising more immediately from 
the wishes of the deceased, we have 
thought it necessary to make all lega- 
cies equal to jfideicommissa, so that no 
difference may remain between them. 
Whatever is wanting to legacies they 
will borrow from fideicommissa^ and 
communicate to them any superiority 
they themselves may have. But, 
that we may not raise difficulties, and 
perplex the minds of young persons at 
their entrance upon the study of the 
law, by explaining these two subjects 
jointly, we have thought it worth while 
to treat separately, first of legacies and 
then of fideicojnmissa, that, the nature 
of each being known, the student, thus 
prepared, may imderstand them with 
keener appreciation when mixed up 
the one with the other, 
i. 43. 2. 


All that remained, after the changes noticed in the text, to 
distinguish legacies from fideicommissa^ was the general character 
of the expressions used. If they were imperative, the gift was a 
j legacy: if they assumed the of a request, and were given 
ipreeative^ they were fideicommissa. If a gift was in form impera- 
tive, but it was not valid as a legacy, it was valid as a fideicom- 
missum. If such a gift could be valid as a legacy, it was of course 
regarded as a legacy, and not as Bi fideicommissum. 


leges were really made. It is even doubtful, as we have said 
before, whether the passages in which it is mentioned by Ulpian, 
the only writer before Constantine who is supposed to refer to it, 
are genuine. (See note on Tit. 9. 1 .) c ' 

Sorum qtdbtcsdam. The right of disposing by testament of 
the qiiasi-eastrense peeidium had, before Justinian, been granted 
only to certain privileged classes, such as c onsuls and pm aidejitR 
of provinces, among those who were permitted to hold this y, 
Idnd of peculkiiTi. Justinian granted it to all. fC! iii. 28. 37 : 

0 . vi. 22 . 12 .) 

^ It is to be observed, that soldiers had other testamentary 
privileges besides those mentioned in the text. They could insti- / 
tute as heirs persons who were generally incapacitated, such as | 
those who had been depoidati, or who were peregriiiL (GtAI. ii. ' %. 
110.) They were not obliged formally to disinherit their children, 5 
if they knew that they had any (C. vi. 21 . 9 ), their testament was 
not set aside as inofficious ( 0 . iii. 28. 9 ), they could give more ^ 
than three-fourths of their property in legacies ( 0 . vi. 21 . 12 ), ) 
they could die parti/ testate and partly intestate (D. xxix. 1 . 6 )’ 
and could dispose of the inheritance by codicils (D. xxix. 1. 36. ^ 
pr.). The succeeding Title will show how much they thus differed 
from ordinary citizens. 


Tit. XII. QUIBUS NON EST PERMISSUM TESTA- 
MENTA FAOEEE. 


Non tamen omnibus licet facere 
testamentum. Statim enim hi, qui 
alienojuri subject! sunt, testament! 
faciendi jus non habent, adeo qui- 
dem ut, quamvis parentes eis per- 
miserint, niliilo magis jure testari 
possint exceptis his, quos antea 
enumerayimus et prsecipue militi- 
bus, qui in potestate parentum sunt, 
quibus de eo, quod in castris adqui- 
sierint, permissum est ex constitu- 
tionibus principum testamentum 
facere. Quod quidem initio tantum 
militantibus datum est tarn ex au- 
ctoritate divi August! quam Nervae 
nec non optuni imperatoris Trajani ; 
postea vero subspiptione divi Ha- 
driam etiam dimissis militia, id est 
veteranis, concessum est. Itaque si 
quidem feeerint de castrensi peculio 
testamentum, pertinebit hoc ad 
eum, quern heredem reHquerint : si 
yero ^ intestati decesserint, nuUis 
liberis vel fratribus superstitibus, 
ad parentes eorum jure eommuni 
pertinebit. Ex hoc inteUegere pos- 
sumus, quod in castris adquisierit 


The power of making a testament 
is not granted to every one. In the 
first place, persons in the power of 
others have not this right ; so much 
so, that, although their ascendants give 
permission, still they cannot make a 
valid testament. must except 

those whom we have already men- 
tioned, and particularly filii/mn ilia/rum 
who are soldiers, for the imperial con- 
stitutions have given them the power 
of bequeathing whatever they have 
acquired while on actual service. This 
permission was at first granted by the 
Emperors Augustus and Nerva, and 
the ^ illustrious Emperor ' Trajan, to 
soldiers on service only; but after- 
wards it was extended by the Emperor 
Hadrian to vetei:p§^ that is, to sol- 1 
diers who had received their discharge ;| 
and therefore, if a filiuBfamilim dis- 
poses by testament of his castreuBe 
peculium, this will belong to 

the person whom he makes his heir : 
but, if he dies intestate, without chil- 
dren or brothers, this pecuUum will 
then belong, according to the ordinary 
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leges were really made. It is even doubtful, as we have said 
before, whether the passages in which it is mentioned by Ulpian, 
the only writer before Constantine who is supposed to refer to it, 
are genuine. (See note on Tit. 9. 1.) 

Eorum qgdhusclam. The right of disposing by testament of 
the quasi-eastrensG peeulium had, before Justinian, been granted 

only to certain privileged classes, such as c onsuls and. .ju:esid£^ 

of provinces, among those who were permitted to hold this 
kind oT peciilium, Justinian granted it to all. (Cl iii. 28. 37 ; 

0. vi. 22. 12.) 

It is to be observed, that soldiers had other testamentary y 
privileges besides those mentioned in the text. They could insti- / 
tute as heirs persons who were generally incapacitated, such as ^ | ' 
those who had been depOTtat% or who were peregrim. (Gai. ii. 2. 
110.) They were not obliged formally to disinherit their children, J i . *' 
if they knew that they had any (C. vi. 21. 9), their testament was , 
not set aside as inofficious (C. iii. 28. 9), they could give more < ^ , 
than three-fourths of their property in legacies (0. vi. 21. 12), 
they could die parti/ testate and partly intestate (D. xxix. 1. 6), ’ 

and could dispose of the inheritance by codicils (D. xxix. 1. 36. ^ 
pr.). The succeeding Title will show how much they thus differed 
from ordinary citizens. d y' : 


A 


Tit. XII. QUIBUS NON EST PERMISSUM TESTA- 
MENTA FAOERE. 


Non tamen omnibus licet facere The power of making a testament 
testamentum. Statim enim hi, qui is not granted to every one. In the 
alieno juri snbjeeti snnt, testament! first place, persons in the power of 
faciendi jus non habent, adeo qui- others have not this right ; so much 
dem ut, quamvis parentes eis per- so, that, although their ascendants give 
miserint, niliilo magis jure testari permission, still they cannot make a 
possint exceptis his, quos antea valid testament. \Ve must except 
enumerayimus et prsecipue militi- those whom we have already men- 
bus, qui in potestate parentum sunt, tioned, and particularly 
quibus de eo, quod in castris adqui- who are soldiers, for the imperial con- 
sierint, permissum est ex constitu- stitutions have given them the power 
tionibus principum testamentum of bequeathing whatever they have 
facere. Quod quidem initio tantum acquired while on actual service. This 
militantibus ^ datum est tarn ex au- permission was at first granted by the 
ctoritate diyi August! quam Nervse Emperors Augustus and Nerva, and 
nee non optimi imperatoris Trajani ; the illustrious Emperor ' Trajan, to 
postea vero subseriptione divi Ha- soldiers on service only ; but after- - p- 

driani etiam dimissis militia, id est wards it was extended by the Emperor „ * 

veteranis, concessum est. Itaque si Hadrian to vetei:^:q§.^ that is, to sol- 1 ' 

quidem fecerint de castrensi peculio 'ffierswho had received their discharge ;| ^ ' 

testamentum, pertinebit hoc ad and therefore, if fiUmfamiUas dis- 
eum, quern heredem rehqueriat : si poses by testament of his castrense 
yero^ intestati decesserint, nullis this will belong to 

liberis vel firatribus superstitibus, the person whom he makes his heir : 
acl parentes eorum jure eommuni but, if he dies intestate, without chil- 
pertinebit. Ex hoc inteUegere pos- dren or brothers, this peeulium will 
sumus, quod in castris adquisierit then belong, according to the ordinary 
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miles, qni in potestate patris est, ' 
neqne ipsum patrem adimere posse 
neqne patris creditores id vendere 
vel aliter inqnietare neqne, patre 
mortno, cnm firatribns esse com- 
mune, sed scilicet proprinm ^ejus 
esse id, quod in castris adquisierit, 
qnamqnam jm'e civili omnium, qni 
in' potestate parentnm snnt, pecrdia 
perinde in bonis parentnm eompn- 
tantni', acsi servcrnm pecnlia in 
bonis dominornm nnmerantnr : ex- 
ceptis videlicet his, qnse ex sacris 
constitntionibns et prsecipne nostris 
propter diversas cansas non adqni- 
rnntnr. Praster hos igitnr, qni ca- 
strense pecnlinm vel qnasi castrense 
habent, si qnis alins tilinsfamilias 
testamentnm fecerit, inntile est, li- 
cet snae potestatis factns decesserit. 

* ** I . . . ^ 


D. xxviii. 1. 6 ; D. xxix, 1. 1 ; C. vL 
D, xxxvii. 6. 1. 3 


law of the patrico poiestas^ to the per- 
son in whose power he is, We may 
hence infer, that whatever a soldier, 
althongh under power, has acquired 
while on service, cannot be taken from 
him even by his father, nor can his 
father’s creditors sell it, or othervsdse 
disturb the son in his possession, nor 
is he bound to share it with brothers 
upon the death of his father, but it 
remains his sole property, althongh, by 
the civil law, the peculia of all those 
who are in the power of ascendants 
are reckoned among the goods of their 
ascendants, exactly as the peculium of 
a slave is reckoned among the goods 
of his master ; those goods excepted, 
wMch by the constitutions of the em- 
perors, and especially by our own, are 
prevented, for different reasons, from 
being so acquired. With the excep- 
tion, therefore, of those who have a 
/^castrense or cpiasi-castrense peculiicm^ ■ 
if any oih.QTfilmsfamilms makes a testa- 
ment, it is useless, although he becomes^- 
juris before his death. 

61. 3. 4 ; C. vi. 59. 11 ; D. xlix. 17. 10 ; 

5 ; D. xxviii. 1. 19. 


The first thing, says Gains (ii. 114), which we have to inquire, 
if we wish to know whether a testament is valid, is whether the 
person who made it had the testamenti faoUo^ that is, in this in- 
stance, had the right to take the part of testator in the making of 
1 a testament. To be able to do this he must have the commercium ; 
and further, he must be sui jitris^ or otherwise, as he could have no 
property, he could have nothing to dispose of by testament. Every 
Eoman citizen who was sid juris had the right of making a testa- 
I ment, and if he was capable of exercising his right, and made a 
; formal testament, this testament was valid. 

As to the persons incapacitated to make a will, see note on Tit. 

10 . 6 . 

The filiusfamilias could have no property independently of his 
father, and he could not dispose of the property he might have if 
he became sui juris by outliving his father, because a future 
interest would not pass by mancipation. This was a part of the 
public law (testamenti f actio non pjrivati sed publici juris est^ D. 
xxviii. 1. 3), and could not be v^^ived by the mere consent of a 
private individual. It required express enactment to alter the 
law, and it was so far altered as to permit a filmsfamilias to dis- 
pose by testament of a castrense or quasi-castrense peculium. 
(See paragr. 6. of preceding Title.) If, however, the possessor of 
the pecidium did not dispose of it by testament, the head of the 
family took it, previously to the time of Justinian, not as heir ah 
intestato, but as lawful claimant of a peculium. For the possessor, 




178 


LIB. II. TIT. XII. 


miles, qni in potestate patris est, ' 
neqne ipsum patrem adimere posse 
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hence infer, that whatever a soldier, 
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while on service, cannot be taken from 
him even by his father, nor can his 
father’s creditors sell it, or othervsdse 
disturb the son in his possession, nor 
is he bound to share it with brothers 
upon the death of his father, but it 
remains his sole property, althongh, by 
the civil law, the peculia of all those 
who are in the power of ascendants 
are reckoned among the goods of their 
ascendants, exactly as the peculium of 
a slave is reckoned among the goods 
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The first thing, says Gains (ii. 114), which we have to inquire, 
if we wish to know whether a testament is valid, is whether the 
person who made it had the testamenti faoUo^ that is, in this in- 
stance, had the right to take the part of testator in the making of 
1 a testament. To be able to do this he must have the commercium ; 
and further, he must be sui jitris^ or otherwise, as he could have no 
property, he could have nothing to dispose of by testament. Every 
Eoman citizen who was sid juris had the right of making a testa- 
I ment, and if he was capable of exercising his right, and made a 
; formal testament, this testament was valid. 

As to the persons incapacitated to make a will, see note on Tit. 

10 . 6 . 

The filiusfamilias could have no property independently of his 
father, and he could not dispose of the property he might have if 
he became sui juris by outliving his father, because a future 
interest would not pass by mancipation. This was a part of the 
public law (testamenti f actio non pjrivati sed publici juris est^ D. 
xxviii. 1. 3), and could not be v^^ived by the mere consent of a 
private individual. It required express enactment to alter the 
law, and it was so far altered as to permit a filmsfamilias to dis- 
pose by testament of a castrense or quasi-castrense peculium. 
(See paragr. 6. of preceding Title.) If, however, the possessor of 
the pecidium did not dispose of it by testament, the head of the 
family took it, previously to the time of Justinian, not as heir ah 
intestato, but as lawful claimant of a peculium. For the possessor, 
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not having exercised the power the law gave him, was in the same 
position as if the law had never permitted such a disposition. 
Justinian deferred this claim of the head of the family, when the 
*|30ssessor of the had ' left children or brothers. If he 

had not left any, the head of the family then took the joeculium ; 
whether in right of his headship, or as heir ab intestate^ is a dis- 
puted point. We have, however, the authority of Theophilus in 
the paraphrase of this paragraph for supposing, that when J us- 
tinian in the text says he took it jure it is meant that 

he took it by the right of pcotria potestas^ and there seems no 
necessity for understanding the passage otherwise. ^ ^ ^ 

1. Praeterea testamentum faeere 1. Persons, again, under the age c.. 
non possunt impuberes, quia nullum of puberty cannot make a testament, 
eorum anb-ni judicium est; item because they have not the requisite 
foriosi, quia mente carent. Nec ad judgment oi* mind, nor can madmen, jGC 
cem pertinet, si impubes postea for they are deprived of their senses, 
pubes faetus aut furiosus postea Nor does it make any difference that 
compos mentis faetus fuerit et de- the former arrive at puberty, or the 
cesserit- Furiosi autem si per id latter regain their senses, before they 
tempus fecerint testamerltum, quo die. But if a madman makes a testa- 
fdror eorum intermissus est, jme inent during a lucid interval, his tes- 
testati esse viclentur, certe eo, quod tament is valid ; and, of course, a tes- 
ante furorem fecerint, testamento tament which he has made before being 
valente : nam neque testamenta seized with madness is valid, for sub- 
recte facta neque aliud tillum nego- sequent madness can invalidate neither 
tium recte gestmn postea furor in- a previous testament duly made, nor 
terveniens peremit. any other previous act duly performed. 

C. xxii. 22. 9 ; D. xxviii. 1. 20. 4. 


In this and the succeeding paragraphs of this Title, instances 
are given of persons who have the right, but are not capable of 
exercising it. A testament made by a person incapable of exer- 
cising the right was not rendered valid by his subsequently 
becoming capable, nor one made by a person capable rendered 


invalid by his subsequently becoming incapable. 


2. Item prodigus, eui bonorum 
suorum administratio interdicta est, 
testamentum faeere non potest, sect 
id, quod ante fecerit, quam inter- 
dietio ei bonorum fiat, ratiim est. 


2. A prodigal also, who is inter-" 
dieted from the management of his 
own affairs, cannot make a testament ; 
but a testament made before such in- 
terdiction is valid. 




D. xxviii. 1. 18. 

3. Item mutus et surdus non 3. Again, a deaf or a dumb person^., x 
semper faeere testamentum possunt. is not always capable of making a tes-*® 
Utique autem de eo surdo loquimur, tament : by deaf, we mean one who is 
qui omnino non exaudit, non qui so deaf as to be upable.„fO- at all, 
tarde exaiidit : nam et mutus is in- not one who hears with difficulty ; and 
tellegitm:, qui eloqui nihil potest, by dumb, we mean a person who can- 
non qui tar cle loquitur. Ssepe autem not speak at aU, not one who merely 
etiam litterati et eruditi homines speaks with difficulty. For it often 
variis casibus et audiendi et loquen- happens, that even learned and erudite 
di faeultatem amittimt : imde nostra men lose by various accidents the 
constitutio etiam his subvenit, ut faculty of hearing and speaking. Our 
certis casibus et modis secundum constitution, therefore, comes to their 
normam ejus possmt testari aliaque aid, and permits them, in certain cases, 
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not having exercised the power the law gave him, was in the same 
position as if the law had never permitted such a disposition. 
Justiniam deferred this claim of the head of the family, when the 
possessor of the had ' left children or brothers. If he 

had not left any, the head of the family then took the pecidium ; 
whether in right of his headship, or as heir ah intestato^ is a dis- 
puted point. We have, however, the authority of Theophilus in 
the paraphrase of this paragraph for supposing, that when J us- 

tinian in the text says he took it jure commimi^ it is meant that 

he took it by the right of pcdria potestas^ and there seems no 
necessity for understanding the passage otherwise. 

1. Pr^eterea testamentum faeere 1. Persons, again, under the age c.. 
non possunt impuberes, quia nullum of puberty cannot make a testament, 

because they have not the requisite , 

judgment of mind, nor can madmen, '■ 

for they are deprived of their senses. 

Nor does it make any difference that 
the former arrive at puberty, or the 
latter regain their senses, before they 
die. But if a madman makes a testa- 
ment during a lucid interval, his tes- 
tament is valid ; and, of course, a tes- 
tament which he has made before being 
seized with madness is valid, for sub- 
sequent madness can invalidate neither 
a previous testament duly made, nor 
any other previous act duly performed. 

D. xxviii. 1. 20. 4. 


eorum animi judicium est; item 
foriosi, quia mente carent. Nec ad 
cem pertinet, si impubes postea 
pubes faetus aut furiosus postea 
compos mentis faetus fuerit et de- 
cesserit. Furiosi autem si per id 
tempus fecerint testamerltum, quo 
furor eorum intermissus est, jure 
testati esse viclentur, certe eo, quod 
ante furoreni fecerint, testamento 
valente : nam neque testamenta 
recte facta neque aliud ullum nego- 
tium recte gestmn postea furor in- 
terveniens peremit. 

C. xxii. 22. 9 ; 






In this and the succeeding paragraphs of this Title, instances 
are given of persons who have the right, but are not capable of 
exercising it. A testament made by a person incapable of exer- 
cising the right was not rendered valid by his subsequently 
becoming capable, nor one made by a person capable rendered 
invalid by his subsequently becoming incapable. 

2. A prodigal also, who is inter- 
dicted from the management of his 
own affairs, cannot make a testament ; 
blit a testament made before such in- 
terdiction is valid. 


2. Item prodigus, eui bonorum 
suorum administratio interdicta est, 
testamentum faeere non potest, sect 
id, quod ante fecerit, quam inter- 
dietio ei bonorum fiat, ratiim est. 
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3. Item mutus et surdus non 
semper faeere testamentum possunt. 
Utique autem de eo surdo loquimur, 
qui omnino non exaudit, non qui 
tarde exaiidit : nam et mutus is in- 
tellegitur, qui eloqui nihil potest, 
non qui tarde loquitur. Ssepe autem 
etiam litter ati et eruditi homines 
variis casibus et audiendi et loquen- 
di faeultatem amittimt : imde nostra 
constitntio etiam his subvenit, ut 
certis casibus et modis secundum 
normam ejus possint testari aliaque 


3. Again, a deaf or a dumb person^., 
is not always capable of making a tes-^ 
tament : by deaf, we mean one who is 
so deaf as to be u|iable..,to-h^aL at ah, 
not one who hears with difficulty ; and 
by dumb, we mean a person who can- 
not speak at aU, not one who merely 
speaks with difficulty. For it often 
happens, that even learned and erudite 
men lose by various accidents the 
faculty of hearing and speaking. Our 
constitution, therefore, comes to their 
aid, and permits them, in certain cases, 
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facere, qtise eis permissa smit. Seel and witli certain forms, to make testa- 
si qnis post testamentnm factum ments, and do many other acts, accord- 
valetudine ant quolibet alio casu ing to the rules therein laid down, 
miitus ant sm’dus esse eoeperit, But if any one, after making his testa- 
rattim nihilo minus ejus remanet ment, becomes deaf or dumb by reason 
testamentnm. of ill health or any other accident, his 

testament remains valid notwithstand- 
ing. 

C. vL 22. 10 ; D. xxviii. 1. 6. 1. 

The constitution referred to (C. vi. 22. 10) permits a testament 
to be made by any deaf or dumb person not physically incapable 
of making one, i.e. by any one not deaf and dumb from birth. 

4. Caseus autem non potest facere 4. A blind man, again, cannot 
testamentnm nisi per observatio- make a testament except by observing 
nem, quam lex divi Justini x>atris the forms which the law of the Em- 
mei introduxit. peror Justin, our father, has intro- 
duced. • 

C. vi. 22. 8. 

Justin, besides the seven witnesses ordinarily necessary, re- 
quired in the case of a testament made by a blind man, whether 5 
blind through illness or from birth, that a jxptasl^y (tabiilarmsy: 
should be present, or else an eighth witness, if a notary could not 
be found, who should either write at the dictation of the blind 
man, or read aloud to him a testament previously prepared. ( 0 . 
vi. 22. 8 .) But in this Justin only regulated and did not originate 
the testaments of the blind; they seem to have been always 
allowed. 

5. Ejus, qui apud hostes est, 5. The testament of a captive in 
testamentum, quod ibi fecit, non the power of an enemy is not vahd, if 
valet, quamvis redierit : sed quod, made during his captivity, even al- 
dum in civitate fuerat, fecit, sive though he subsequently retmuis. But 
redierit, valet jure postliminii, sive a testament nft,de while he was still in 
hlic decesserit, valet ex lege Cor- his own state is valid, either by the 
nelia. jus ;p6stlimini% if he returns, or by the 

lex^QpTnelia, if he dies in captivity, 

B. xlix.*15. 18. 

A captive was incapacitated from performing, during his cap- 
tivity, any act good in law ; and thus, though his right to make a 
testament was not lost, but only suspended, he was incapable, 
while a captive, of exercising the right. But if he had exercised 
it before his captivity, the testament was valid, whether he re- 
turned to his country or not. If he did return, the right not 
having been lost, and having been pnee duly exercised, the testa- 
ment was valid jure postliminii. If he did not return, but died 
in captivity, it was still valid, as he was supposed, by a fiction of 
law, to have died at the moment when he was made captive, and 
so before his captivity had begun. This, fiction was introduced by 
a' rather strained construction of the terms of the lex Cornelia 
I defalsisy678 a.u.C.), which provided that the same penalty should 
I attach to the forgery of a^testament of a person dying in captivity 
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and witli certain forms, to make testa- 
ments, and do many other acts, accord- 
ing to the rules therein laid down. 
But if any one, after making his testa- 
ment, becomes deaf or dumb by reason 
of ill health or any other accident, his 
testament remains valid notwithstand- 
ing. 

C. vi. 22. 10 ; D. xxviii. 1. 6. 1. 

The constitution referred to (C. vi. 22. 10) permits a testament 
to be made by any deaf or dumb person not physically incapable 
of making one, i.e. by any one Mt deaf and dumb from birth. 

4. Caseus autem non potest facere 4. A blind man, again, cannot 
testamentum nisi per observatio- make a testament except by observing 
nem, quam lex divi Justini x>atris the forms which the law of the Em- 
mei introdiixit. peror Justin, our father, has intro- 
duced. • 

C. vi. 22. 8. 

Justin, besides the seven witnesses ordinarily necessary, re- 
quired in the case of a testament made by a blind man, whether 5 : 
blind through illness or from birth, that a jrotasKy (tabular iiisy: 
should be present, or else an eighth witness, if a notary could not 
be found, who should either write at the dictation of the blind ‘ 
man, or read aloud to him a testament previously prepared. ( 0 . 
vi. 22. 8 .) But in this Justin only regulated and did not originate 
the testaments of the blind; they seem to have been always 
allowed. 

5. Ejus, qui apud hostes est, 5. The testament of a captive in 
testamentum, quod ibi fecit, non the power of an enemy is not vahd, if 
valet, quamvis redierit : sed quod, made during his captivity, even al- 
dum in civitate faerat, fecit, sive thoxigh he subsequently retmiis. But 
redierit, valet jure postliminii, sive a testament n^de while he was stiUin 
iUic decesserit, valet ex lege Cor- his own state is valid, either by the 
nelia. jus joostliminii, if he returns, or by the 

lex^Qprnelia, if he dies in captivity, 

B. xlix.*15. 18. 

A captive was incapacitated from performing, during his cap- 
tivity, any act good in law ; and thus, though his right to make a 
testament was not lost, but only suspended, he was incapable, 
while a captive, of exercising the right. But if he had exercised 
it before his captivity, the testament was valid, whether he re- 
turned to his country or not. If he did return, the right not 
having been lost, and having been pnce duly exercised, the testa-^ 
ment was valid jure ^postliminii. If he did not return, but died 
in captivity, it was still valid, as he was supposed, by a fiction of 
law, to have died at the moment when he was made captive, and 
so before his captivity had begun. This, fiction was introduced by 
a' rather strained construction of the terms of the lex Cornelia 
defahisy&lQ A.U.C.), which provided that the same penalty should 
attach to the forgery of a^testament of a person dying in captivity 


facere, quae eis x^ermissa smit. Sed 
si quis post testamentum factum 
valetudine aut quohbet alio casu 
mutus aut sm’dus esse eoeperit, 
ratum nihilo minus ejus remanet 
testamentum. 



LIB. II. TIT. XIII. 


181 


as to that of a testament made by a person dying in Ms own ; 
country. It was argued that the law could never have intended to 
^ attach a penalty to the forgery of a testament which was invalid. 

If it was valid, it could only be so by treating it as if made 
by a person who had not died in captivity, and whose right was 
not suspended at the time of his death. For it was necessary that 
a person should have the lught of making a testament, (not only at 
the time when he made i1^ but also at the moment of his deatlir, .. 
but in this we must distinguish between the right to mafe a 
testament, and the (^acity of exercising that nglit'pfof “ffie loss of 
capacity to make a testament did not, as we have seen, affect a 
testament made by one capable at the time of making it. This 
favourable interpretation of the lex Cornelia Q^eneficium legi-^ 

I Comelice) (Paul. Sent. iii. 4. 8) was gradually extended, so as to 

embrace every branch of law, such as tutorship, heirship, &c., to 
which it could be made applicable. In omnibus part ihus juris is tpd 
reversiis non est ah liostilms quasi tunc decessisse videtitr mm captus 
est (D. xlix. 15. 18.} 

Tit. XIII. DE EXHEREDATIONE LIBERORUM. 

^ ■ ■■ 

Non tameii, ut omnimodo valeat The observance of the rules already 
testamentnm, snfficit li£ec observatio, laid down is not, however, aU that is 
quam supra exposuitnus. Sed qui required to make a testament alto- } 
filium in potestate habet, debet gether valid. A person who has a son 
eurare, ut eum heredem instituat in his power must take care either 
vel exheredem nominatim faciat : to institute him liis heir, or to dis- 
alioquin si eum silentio praeterierit, inherit him by name, for if he passes 
inutiliter testabita, adeo quidem ut, him over in silence, his testament will 
etsi vivo patre filius mortuus sit, be of no effect ; so much so, that even / 
nemo ex eo testamento heres existere if the son dies while the father is alive, ' 
possit, quia scilicet ab initio non con- yet no one can be heir under the testa- 
stiterit testamentum. Sednonitade ment, because it was void from the 
filiabtis vel aliis per virilem sexum beginning. But the ancients did not 
descendentibus liberis utriiisque observe this rule with regard to daugh- 
sexus fuerat antiquitati observatum ; ters, or to other descendants, through 
i sed si non fuerant heredes seripti the male line, of either sex ; for al- 

scriptaeve vel exheredati exhere- though these were neither instituted 
dataeve, testamentum quidem non hens nor disinherited, yet the testa- 
infirmabatur, jus autem adcrescendi ment was not invalidated, only they 
eis ad certam portionem praestaba- had ajjght of joining themselves with 
tur. Sed nec nominatim eas per- the instituted heirs so as to receive a 
sonas exheredare parentibus necesse specified portion of the inheritance, 
erat, sed licebat et inter ceteros hoc Ascendants were not obliged to disin- 
facere. herit them byname, but might include 

them in the term ceteri. 

Gai. ii. 115. 128, 124. 127. 

""" The power of making a testament was a derogation of the 
strict taw regulating the devolution of the property of deceased . 

^ persons. Of those whose claims a citizen sui juris was permitted 
thus to set aside, the first and most important class was that of 
what were called the sui heredes^ that is, persons in the power of the 
testator, but becoming sui juris by the testator’s death, whose ^ own ’ 
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as to that of a testament made by a person dying in Ms own ; 
country. It was argued that the law could never have intended to 
attach a penalty to the forgery of a testament which was invalid. 

If it was valid, it could only be so by treating it as if made 
by a person who had not died in captivity, and whose right was 
not suspended at the time of his death. For it was necessary that 
a person should have the lught of making a testament, (not only at 
the time when he made i1^ but also at the moment of his death r, ... 
but in this we must distinguish between the right to mafe . a 
testament, and the (^adty of exercming that ngli^pfof'the loss of 
capacity to make a testament did not, as we have seen, affect a 
testament made by one capable at the time of making it. This 
favourable interpretation of the lex Gornelia Qienefiomm lecji^ 

Cornelue) (Paul. Sent. hi. 4. 8) was gradually extended, so as to 
embrace every branch of law, such as tutorship, heirship, &c., to 
which it could be made applicable. loi omnibus part thus juris is qiui 
reverstis non est ah liostihus quasi tunc decessisse videtitr cum captus 
esf. (D. xlix. 15. 18.^ 

Tit. XIII. DE EXHEREDATIONE LIBERORUM. 

Non tamen, ut omnimodo valeat The observance of the rules already f, ‘ 

testamentnm, sufficit lisec observatio, laid down is not, however, aU that is . 

quam supra exposuitnus. Sed qui required to make a testament alto- 
filium in potestate habet, debet gether valid. A person who has a son , 
eurare, ut eum heredem instituat in his power must take care either 
vel exheredem nominatim faciat : to institute him liis heir, or to dis- 
alioquin si eum silentio praeterierit, inherit him by name, for if he passes 
inutiliter testabito, adeo quidem ut, him over in silence, his testament will 
etsi vivo patre filius mortuus sit, be of no effect ; so much so, that even / 
nemo ex eo testamento heres existere if the son dies while the father is alive, ' 
possit, quia scilicet ab initio non con- yet no one can be heir under the testa- 
stiterit testamentum. Sed non ita de ment, because it was void from the 
filiabfis vel aliis per virilem sexum beginning. But the ancients did not 
descendentibus liberis utriiisque observe this rule with regard to daugh- 
sexus fuerat antiquitati observatum ; ters, or to other descendants, through 
sed si non fuerant heredes seripti the male line, of either sex ; for al- 
scriptaeye vel exheredati exhere- though these were neither instituted 
datseve, testamentum quidem non hens nor disinherited, yet the testa- 
infirmabatur, jus autem adcrescendi ment was not invalidated, only they 
eis ad certam portionem praestaba- had ajjght of joining themselves with 
tur. Sed nec nominatim eas per- the instituted heirs so as to receive a 
sonas exheredare parentibus necesse specified portion of the inheritance, 
erat, sed licebat et inter ceteros hoc Ascendants were not obliged to disin- 
facere. herit them byname, but might include 

them in the term ceteri. 

Gai. ii. 115. 128, 124. 127. 

The power of making a testament was a derogation of the-^ ^ - ^ 
strict law regulating the devolution of the property of deceased ^ 
persons. Of those whose claims a citizen sui juris was permitted 
thus to set aside, the first and most important class was that of ShjC 
what were called the sui heredes^ that is, persons in the power of the i 

testator, but becoming sui juris by the testator’s death, whose ‘own ’ 
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the inheritance was said to be in consequence of their position in 
the family, (See Introd. sec 77.) They were necessarily either chil- 
dren, natural or adoptive, of the testator, or his descendants in the 
male line, and their position in the testator’s family, together with 
their claim to his property if he died intestate, was considered to 
entitle them to have an express declaration of his intention from a 
testator who wished to use his power of depriving them of the in- 
heritance. We have already seen, in the case of the castrense 
■pe&idmm (Tit, 12. pr.), that when the law permitted an exception 
to a general rule of law, unless advantage was taken of the ex- 
ception, the general rule prevailed. So here, unless the testator 
I expressly took advantage of his power of disinheriting the sid 
i heredss^ the generM rule that they succeeded to him prevailed. 
The law would not permit his intention to disinherit them to be 
inferred from his silence, thus drawing a distinction in their favour 
as compared with the other classes of persons who might inherit 
ab mtestato. 


In order, therefore, as the text informs us, to disinherit a son, 
it was necessary that he should be referred^ to by name, or in a 
special and unmistakable manner, as Titius films mens exlieres esto^ 
or, in case of an only son, films mens exlieres esto. But daughters 
and the descendants of sons (those of daughters would not, of 
f 'V 4 members of the family at all) mi^ht be disinherited 

Tf— _ 1 .» • 7 7 ^ 








By the general clause ceteri exheredes sunto.,. Whenever a person 
existed at the time the" will was made, to disinherit whom it 
was necessary to refer to him by name, but w’ho was passed 
over altogether, the whole testament was entirely bad, and the 
testator -was considered to die intestate. Nor was the testament 
] made valid by this person ceasing to exist before the death of 
I the testator, although this was a point not established in the 
5 time of Grains (ii, 123).' If a person existed at the time of 
making the testament, to disinherit whom it was only necessary 
the general clause should be employed, the testament which did 
not contain this was good, but the person, if the heir named and 
instituted in the testament was among the siii heredes^ took a pare » 
'Uirilis of the inheritance, that is^ was joined so as to make one i 
more heir and one more equal sharer in the inheritance (fits ac- \ 
crescendi) : if the heirs instituted were strangers, the person took-^^ 
one-half the inheritance. Scriptis Jieredihus adcrescmit^ S‘ids qiddem 
lieredibiis in partem virilem^ extraneis aidem- in partem dtmidiam. 

• (Ulp. Reg. 22. 17.) 


1. Nominathn autem exheredari 
quis videtin, sive ita exheredetur 
^Titius films meus exheres esto/ 
sive ita ‘ films mens exheres estO ’ 
non adjecto proprio nomine, scilicet 
si alias films non extet. Postumi 
quoqne liberi vel heredes institni 
debent vel exheredari. Et in eo 
par omnium condieio est, quod et 


1. A child is disinherited by name, 
if the words used are ‘ Let Titius my 
son be disinherited,’ or thus, ‘ Let my 
son be disinherited,’ without the ad- 
dition of a proper name, in case the 
testator has no other son. Posthu- 
mous children, too, must either bo 
instituted heirs, or disinherited; and 
the condition of ‘ all such children is 
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si alias films non extet. Postumi 
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debent vel exheredari. Et in eo 
par omnium condieio est, quod et 


1. A child is disinherited by name, 
if the words used are ‘ Let Titius my 
son be disinherited,’ or thus, ‘ Let my 
son be disinherited,’ without the ad- 
dition of a proper name, in case the 
testator has no other son. Posthu- 
mous children, too, must either bo 
instituted heirs, or disinherited; and 
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in filio postumo et in quolibet ex equal in this, that if a posthumous C;!:": ' : 

ceteris liberis sive feminini sexus son, or any posthumous descendant , 
sive mascuhni prseterito valet qui- of either sex, is passed over, the 
dem testamentum, sed postea ad- testament is still valid ; but, by 
gnatione postumi sive postumse rum- the subsequent agnation of a posthu- 
pitur et ea ratione totiun infirmatiu : mous child of either sex, if s force is 
ideoque si mulier, ex qua postumus .broken, and it becomes entirely void, 
aut postuma sperabatur, abortum And therefore, if a woman from whom 
fecerit, nihil impedimento est scri- a posthumous child is expected, should 
ptis heredibus ad hereditatem adeun- miscarry, there is nothing to hinder 
dam. Sed feminini quidem sexus the instituted heirs from entering 
personae vel nominatim vel inter upon the inheritance. Posthunious 
ceteros exheredari solebant, dum females were usually disinherited either 
tamen, si inter ceteros exheredentur, by name, or by using the general term 
aliquid eis legetur, ne videantiu per ceteri. If, however, they are disin- 
oblivionem praeteritse esse, masculos herited by using the general term, 
vero postumos, id est filium et something must be left them as a legacy 
deinceps, placuit non ahter recte to show that they wer“e not j)assed over 
exheredari, nisi nominatim exhere- through forgetfulness. But male post- 
dentur, hoc scilicet modo : ‘ quicum- humous children, i.e. sons, and other 
que mihi filius genitus fuerit, ex- descendants, cannot be disinherited 
heres esto.’ except b y n arne, that is, in this form, 

o ‘ Whatever son is hereafter born to me, 

let him be disinherited.’ 

D. xxviii. 2. 1, 2, 4 et seq. 

In the strictness of the old civil law, a child born after the 
death of the testator (jpostmmis) was incapable of being insti- 
tuted. He had not, at the time of the testator’s death, any certain 
existence : and the law said, Incerta persona heres instUni non 
p)otest (Ulp. Eeg. 22. 4.) But still it might be that the child, x 

when horn, was a sims heres of the testator ; and as his agnatio 
would be considered in law to date from the time of conception, 
not birth, the testator would pass over one of his s%d heredes if he 
omitted to include him or exclude him in the testament ; although, 
if he had included him, the posthumous child could not have 
taken anything. In the course of time "^e law permitted the 
posthumous child, if a sniis heres, to be instituted as an heir ; but 
the civil law never permitted the posthumous child of a stranger, 
i.e. a child born after the death of the testator, to be instituted. The ^ i > = 

praetor, however, gave him hoyioriim possessio, ond Justinian per- /.v!' ■ ..j 

mitted such persons to be instituted. (Bk. iii. Tit. 9. pr.) And thus ^ | 

the institution of a posthumous smis heres having once been per- 
mitted, the next step was to consider it imperative on the testator, 
if he wished to exclude the posthumous child from a share in the £< 

inheritance, to do so in the case of a son by referring to him spe- Jra 5 
cially (nominatim does not, of course, here mean ‘ by name,’ biit 
by a phrase expressly referring to him, such zBpost%mius exheres , ! 

esto'), and in the case of a daughter, or any descendant other than^^^^.- » 
a son, by adopting the general clause of disinheritance, ceteri ^ *^-^1 

exheredes, simto, and also by giving the child some legacy, however 
trifling, in order to show that it was not by accident that the tes- i ^ 

tator allowed this clause to embrace the case of a posthunious child. 

The jurist Galliis Aquilius, who lived towards the end of the 
Eepublic, invented a form of institution by which the case was 

* i 
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the civil law never permitted the posthumous child of a stranger, 
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the institution of a posthumous suns heres having once been per- 
mitted, the next step was to consider it imperative on the testator, ^ | 

if he wished to exclude the posthumous child from a share in the I 
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provided for of a son dying in the testator’s lifetime, and then the 
testator dying, and then there being born a posthumous son of 
the son, who would, of course, be a suns heres of the testator. 


(D. xxviii. 2. 29. pr.) 

2. Postumorum autem loco simt 
et hi, qiii in sui heredis lociim sue- 
'cedendo quasi adgnascendo fimit 
parentibus sui heredes. IJt ecce si 
quis filium et ex eo nepotem ne- 
ptemve in potestate habeat, quia 
filius gradu prsecedit, is solus jura 
sui heredis habet, quamvis nepos 
quoque et neptis ex eo in eadeni 
potestate sunt : sed si filius ejus 
vivo eo nioriatur aut qualibeb ^a 
ratione exeat de potestate ejus, 
incipit nepos neptisve in ejus locum 
succedere et eo modo jura suorum 
heredum quasi adgnatione nanci- 
scuntur. Ne ergo eo modo rumpatur 
ejus testamentum, sicut ipsum filium 
vel heredem instituere vel nomina- 
tim exheredare debet testator, ne 
non jure faeiat testamentum, ita et 
nepotem neptemve ex filio necesse 
est ei vel heredem instituere vel ex- 
heredare, ne forte, vivo eo filio 
mortuo, succedendo in locum ejus 
nepos neptisve quasi adgnatione 
rumpant testamentum. Idque lege 
Junia Velleia pro visum est, in qua 
simul exheredationis modus ad 
similitudinem postumorum demon- 
stratur. 


4 


Gai. 


2. Those ought also to be placed 
on the footing of posthumous children, 
who, succeeding in the place of a suits 
Jieres, become by quasi- agnation sui 
heredes of their ascendants. Thus, for 
instance, if any one has a son in his 
power, and by him a grandson or 
granddaughter, the son, being first in 
degree, has alone the rights of a suus 
heres, although the grandson or grand- 
daughter by that son is under the 
same parental power. But, if the son 
should die in his father’s lifetime, or 
should by any other means cease to be 
under his father’s power, the grandson 
or granddaughter would succeed in his 
place, and would thus, by gu asi-agna- 
tion, obtain tlfe rights of a suus heres. 
In order, then, that the force of his 
testament may not be broken, the tes- 
tator, who is, as we have said, obliged, 
in order to make an effectual testa- 
ment, to institute his son as heir or to 
disinherit him by name, is equally 
obliged to institute as heir, or to dis- 
‘ inherit, a grandson or granddaughter 
by that son, lest, if, during his life- 
time, his son should die, and the 
grandson or granddaughter succeed in 
his place, the force of the testament 
may be broken by quasi-agnatipn. 
Provision has been made for this by 
the lex Ju7iia Velleia, in which is given 
a mode of disinheriting in such a case 
like that of disinhAuting posthumous 
children. 

ii. 134. 





i A testament was made void, not only by the birth of a post- 
i humous rsuus heres., hut by any one coming into the position of a 
j suus heres after the time when the testament was made. The 
testator might (under the ancient law) have subsequentlvmarried ^ 
a Wife inmanii] an eman cipated son might come again into 
father s power ; a ca ptiv e son might return home ; or the testator ^ 
might a dopt a person into his family. In all these cases, as well ^ 
as in that mentioned in the text, the testament would be invali- 
dated by a process which bore a close analogy to agnation, that is 
by these persons becoming, otherwise than by birth, the sui heredes 
of the. testator, just as it would be by direct agnation, if a son was 
horn to the testator after the date of the testament. The Lex J^ ^ 
(Gai. ii. 134), passed in the time of Augustus (763 a.u.c.), 
provided (1st) that a testator might institute or exclude any one 
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provided for of a son dying in the testator’s lifetime, and then the 
testator dying, and then there being born a posthumous son of 
the son, who would, of course, be a s-mis heres of the testator. 
(D. xxviii. 2. 29. pr.) 
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2. Those ought also to be placed 
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who, succeeding in the place of a smis 
heres, become by quasi- agnation sui 
heredes of their ascendants. Thus, for 
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power, and by him a grandson or 
granddaughter, the son, being first in 
degree, has alone the rights of a smis 
heres, although the grandson or grand- 
daughter by that son is under the 
same parental power. But, if the son 
should die m his father’s lifetime, or 
should by any other means cease to be 
under his father’s power, the grandson 
or granddaughter would succeed in his 
place, and would thus, by gu asi-agna- 
tion, obtain tlfe rights of a suus heres. 
In order, then, that the force of his 
testament may not be broken, the tes- 
tator, who is, as we have said, obliged, 
in order to make an effectual testa- 
ment, to institute his son as heir or to 
disinherit him by name, is equally 
obliged to institute as heir, or to dis- 
inherit, a grandson or granddaughter 
by that son, lest, if, during his life- 
time, his son should die, and the 
grandson or granddaughter succeed in 
his place, the force of the testament 
may be broken by quasi-agnation. 
Provision has been made for this by 
the lex Jmiia Velleia, in which is given 
a mode of disinheriting in such a case 
like that of disinhAuting posthumous 
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ii. 134. 


i A testament was made void, not only by the birth of a post- 
i humous mm heres^ hut by any one coming into the position of a 
j sims heres after the time when the testament was made. The 
testator might (under the ancient law) have subsequentl y marr ied ^ 
a wife m manu ; an eman cipated son might come again into his 
father s power ; a ca ptiv e son might return home ; or the testator ^ 
might a dopt a person into his family. In all these cases, as well ^ 
as in that mentioned in the text, the testament would be invali- 
dated by a process which bore a close analogy to agnation, that is 
by these persons becoming, otherwise than by birth, the sui heredes 
of the. testator, just as it would be by direct agnation, if a son was 
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YeU ^ (Gai. ii. 134), passed in the time of Augustus (763 a.u.c.), 
provided (1st) that a testator might institute or exclude any one 
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conceived before the date of the testament who should, after the 
date of the testament, be born his suus heres in his lifetime, thus 
giving a new signification to postumus (Ulp. Beg, xxii. 19), and 
(2ndly) that he might exclude a grandchild, or other descendant, 
born before the date of the testament, who might, if the son of 
the testator died in the testator’s lifetime, step into the place of 
his father, and become a sims heres during the testator’s lifetime. • 
Previously such a person could not have been excluded in his 
capacity of suns heres^ for at the date of the testament he was not 
in that position, which he only attained subsequently. He could 
have been instituted before the lex J'unia Velleia, for he was an 
existing person, and therefore not a persona incevta ; but when 
he became a suus heres^ as it was not in this character that he had 
been instituted, the testament would have been broken but for 
he lex Junia Velleia. (D. xxviii. 2. 29. 11 to end.) If persons, 
ibming under the lex Junia Velleia,^ were excluded, the lex Junia 
eqiiired that, as in the case of posthumous sui heredes^ the males 
should be excluded nominaiim , and the females mter cater os ^ but 
with a legacy. In fhe case of the testator having subsequently a ^ 
child not conceived when the testament was made and born in tha 
testator’s lifetime, and in the cases of quasi-agnation mentioned! 
above, no law helped the testator, and he had to make a new testa-i 
ment in or der jfe p die testate. Commentators term '''p^soffiTSWB^ 
un^SFffieTSrst head above mentioned post-umi Velleiani^ and per- 
sons coming under the second * head (piasi postumi VelleianL 
(Demangeat, i. 619.) 

.3. The civil law does not make it 
necessary either to institute emanci- 
pated children heirs, or to disinEentJ 
them in a testament ; because they are* 
not sui heredes. But thjg praetor ordeiSt 
that all children, male or female, if 
they are not instituted heirs, shall be 
disinherited; the males by name, the/ 
females by name or under the general! 


• j 3. Emancipates liberos jure civili 
y t’-\ieque heredes instituere neque ex- 
heredare necesse est, quia non simt 
sui heredes. Sed praetor omnes 
tarn feminini sexus quam masculini, 
si heredes non instituantur, exhere- 
dari^ jubet, virilis sexus nominatim, 
feminini vero ei inter ceteros. 
Quodsi neque heredes instituti fue- 
rint neque ita, ut diximus, exhere- 
dati, promittit praetor eis contra 
tabulas testamenti bonorum posses- 
sionem. 
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term eeteri : for if they have neither^ I 

been instituted heirs, nor disinherited 
in manner before mentioned, the 
praetor gives them possession of goods 
contra tabulas. 
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G-ai. ii. 135. 






An emancipated child, passing out of the testator’s family, 
ceased to be his suus heres. But though he thus lost all legal 
claim upon the testator’s inhexfitance, yet he had gained no pro- 
vision by being emancipated, and tbe praetor, therefore, came to 
his relief, and set aside the testament, if he had not been ex- 
pressly exclude^. He did not do this nominally, for the testament 
was legally good, but he did what amounted to the same thing ; he 
divided the property equally among aU as if the testator had died 
intestate, giving the children what was termed ‘ possession of the 
goods;’ a possession said, in this case, to he contra tabulas ^ as it 
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conceived before the date of the testament who should, after the 
date of the testament, be born his sii'm heres in his lifetime, thus 
giving a new signification to 'posturmis (Ulp. Reg. xxii. 19), and 
(2ndly) that he might exclude a grandchild, or other descendant, 
born before the date of the testament, who might, if the son of 
the testator died in the testator’s lifetime, step into the place of ^ 

his father, and become a sims heres during the testator’s lifetime. • \ 

Previously such a person could not have been excluded in his i 

capacity of suits lieres^ for at the date of the testament he was not 
in that position, which he only attained subsequently. He could 
have been instituted before the lex Jtmia Velleia, for he was an 
existing person, and therefore not a persona incerta ; but when ; 

he became a suus heres^ as it was not in this character that he had 
been instituted, the testament would have been broken but for 
ifche lex Junia Velleia. (D. xxviii. 2. 29. 11 to end.) If persons, 
fcbming under the lex Junia Velleia^ were excluded, the lex Junia ' 

ffeqiiired that, as in the case of posthumous sui heredes^ the males 
|should be excluded nominaUm . and the females inter ceteros, but 
Vith a legacy. In fhe case of the testator having subsequently a 
child not conceived when the testament was made and born in tha ! 


testator’s lifetime, and in the cases of quasi-agnation mentioned! 
above, no law helped the testator, and he had to make a new testa-i 
ment in orde rs die testate. Commentators term ’^*p^soffiT8WS^ 
un3^fTBe*mst head above mentioned postivmi Velleiani^ and per- 
sons coming under the second * head quasi postumi VelleianL 
(Demangeat, i. 619.) 

.3. The civil law does not make it 
necessary either to institute emanci- 
pated children heirs, or to disinhentJ 
them in a testament ; because they are^ 
not sui heredes. But thj^ praetor or deicSi 
that all children, male or female, if 
they are not instituted heirs, shall be 
disinherited; the males by name, the/ 
females by name or under the general! 
term ceteri: for if they have neither 
been instituted heirs, nor disinherited 
in manner before mentioned, the 
praetor gives them possession of goods ^ 
contra tabulas. 

GAi.ii. 135. 

An emancipated child, passing out of the testator’s family, 
ceased to be his suus heres. But though he thus lost all legal 
claim upon the testator’s inhexfitance, yet he had gained no pro- 
vision by being emancipated, and the praetor, therefore, came to 
his relief, and set aside the testament, if he had not been ex- 
pressly exclude^. He did not do this nominally, for the testament 
was legally good, but he did what amounted to the same thing ; he 
divided the property equally among aU as if the testator had died 
intestate, giving the children what was termed ‘ possession of the 
goods;’ a possession said, in this case, to be contra tabulas ^ as it 


t • ■ 3. Emancipates liberos jure civili 

heredes instituere neque ex- 
heredare necesse est, quia non simt 
sui heredes. Sed pr^tor omnes 
tarn feminini sexus quam masculini, 
si heredes non instituantur, exhere- 
dari^ jubet, virilis sexus nominatim, 
feminini vero ei inter ceteros. 
Quodsi neque heredes instituti fue- 
rint neque ita, ut diximus, exhere- 
dati, promittit praetor eis ' contra 
tabulas testamenti bonorum posses- 
sionem. 
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l^..f iut. overfclirew the provisions contained in the tablets of the testament. 

- ’ { The emancipated son, however, had to bring into acf*ount the pro-. 

' . / . j-? perty he had acquired since emancipation, if the effect of his 
’ - the testament set aside was injurious to the properly insti- 

, : t f tuted etim lieres. The properly instituted suns heres might, for 
fexample, have had only a quarter of the inheritance left him, and 
, . ’ then he would gain, not lose, by the emancipated son getting the 

^ testament set aside and sharing the inheritance with him. (D. 

^ I sxxvii. 4. 13.) An emancipated daughter might, under the pree- 
; ’ * . /. • ; torian system, be in a better position than an unemancipated, if 
both were passed over, and might in effect be in as good a position 
t V as the male siiiifi heres who was passed over. For if the emanci- 

pated daughter was passed over, the testament would be overthrown 

7^ ^ 5 ^ V altogether, and she would, if an only child, take all the property; 

^ whereas, if the unemancipated daughter was passed over, she could 
A’ - only take half at most. Antoninus (either Antoninus Pius or 
- ' V ' ^ ^ Marcus Aurelius) put them on an equality, by giving the eman- 
‘ cipated only the share she would have had, had she not been 
T} emancipated. (Gai. ii' 125, 126.) * 

V ' The old civil law permitted grandsons, not in the immediate 

power of the testator, to be disinherited by the general ceteri 
clause. The praetor required them to be disinherited iwraina Mm. 
(Gai. ii. 129.) Further, whereas in the initiatory section we have 
been told that the testament was wholly void if a son passed over 
died in the lifetime of his father, and Gains tells ns that this was 
the opinion of ^e Sabinians, yet there are passages which seem 
to show that the praetors sometimes upheld a contrary rule. (D. 
xxxvii. 11. 2. pr. ; D. xxviii. 8. 17.) 






‘4. Adopti’V’i liberi quamdiu sunt 







4. Adoptive children, while under 
the power of their adoptive father, are 
in the same legal position as children 
nuptiis qusesiti : itaque heredes in- sprung firom a legal ma.rriage ; and 
' o+.;4marvfii t7q 1 c.T,-r^+ thereforethey must either be instituted 

heirs or disinherited, according to the 
rules we have laid dqwn respecting 
natural children. But neither by the 
civil nor the praetorian law are such 
children, if emancipated by then: adop- 
tive father, reckoned among his natural 
children. On this principle it is that, 
conversely, adoptive children, while 
m their adoptive family, are considered 
strangers to their natural father, who 
need not institute them heirs or dis- 
inherit them ; but if they are emanci- 
pated by their adoptive father, they 
then begM to be in the same position ' 
in which they would have been if 
emancipated by their natural father. 
Gai. ii. 1B6, 137. 

If an adopted son was emancipated by his adoptive father, he 
would, under the old law, have no legal jjla^^ on the inheritance 
of his adoptive or his natural father. But the praetor came to his 


uw..f/A* 4 in potestate patris adoptivi, ejus- 
^ dem juris habentur, cujus sxmt justis 

I ... ■ ...J. » V^JL V/ I VjV^CU.UHAJ. OW HU OC- 

^ ^^♦-“cundum ea, quae de naturalibus ex- 
posuimus : emancipati^vero a patre 
Ul* vCr*/ 'fu. adoptivo neque jure civili neque 
ad edictum praetoris attinet, 
' inter hberos numerantur. Qua ra- 
tione accidit, ut ex diverse quod ad 
naturalem parentem attinet, quam- 
diu quidem sint in adoptiva fanhlia, 
extraneorum numero habeantur, ut 
eos neque heredes instituere neque 
exheredare necesse sit. Cum vero 
emancipati fuerint ab adoptivo patre, 
^ tunc incipiimt in ea causa esse, ia 

qua futun essent, si ab ipso natu- 
rali patre emancipati fuissent. 
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lut. overfclirew the provisions contained in the tablets of the testament. 

The emancipated son, however, had to bring into acf*ount the pro-. 

- j-? perty he had acquired since emancipation, if the effect of his 
^ .i4«.getting the testament set aside was injurious to the properly insti- 
t / tuted sum heres. The properly instituted sum Iieres might, for 
^example, have had only a quarter of the inheritance left him, and 
’ then he would gain, not lose, by the emancipated son getting the 
^ testament set aside and sharing the inheritance with him. (D. 
sxxvii. 4. 13.) An emancipated daughter might, under the pree- 
. > \ torian system, be in a better position than an unemancipated, if 
both were passed over, and might in effect be in as good a position 
as the male suus lie-res who was passed over. For if the emanci- 
pated daughter was passed over, the testament would be overthrown 
•W altogether, and she would, if an only child, take all the property ; 

’ whereas, if the unemancipated daughter was passed over, she could 
’ - only take half at most. Antoninus (either Antoninus Pius or 
• ^ ^ Marcus Aurelius) put them on an equality, by giving the eman- 
' cipated only the share she would have had, had she not been 
emancipated. (Gai. ii'. 125, 126.) • 

‘ ' ' The old civil law permitted grandsons, not in the immediate 
power of the testator, to be disinherited by the general ceteri 
clause. The pr^tor required them to be disinherited iwmina± m^, 
(Gai. ii. 129.) Further, whereas in the initiatory section we have 
been told that the testament was wholly void if a son passed over 
died in the lifetime of his father, and Gains tells ns that this was 
the opinion of ^e Sabinians, yet there are passages which seem 
to show that the praetors sometimes upheld a contrary rule. (D. 
xxxvii. 11. 2. pr. ; D. xxviii. 3. 17.) 

4. Adoptive children, while under 
the power of their adoptive father, are 




Adoptm liberi quamdiu sunt 
potestate patris adoptivi, ejus- 
^ dem juris habentur, cujus sunt justis 
nuptiis qusesiti : itaque heredes in- 
‘ . stituendi vel exheredandi sunt se- 

^ 7^^“»-”cundum ea, quae de naturalibus ex- 

t posuimus : emancipati^vero a patre 
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in the same legal position as children 
sprung from a legal ma.rriage; and 
therefore they must either he instituted 
heirs or disinherited, according to the 
rules we have laid dqwn respecting 
^ ^ ^ natural children. But neither by the 

ad edictum praetoris attinet, civil nor the praetorian law are such 

children, if emancipated by then: adop- 
tive father, reckoned among his natural 
children. On this principle it is that, 
conversely, adoptive children, while 
in their adoptive family, are considered 
strangers to their nafrtral father, who 
need not institute them heirs or dis- 
inherit them ; but if they are emanci- 
pated by their adoptive father, they 
then hegM to he in the same position ' 
in which they would have been if 
emancipated by their natural father. 
Gai. ii. 186, 187. 

If an adopted son was emancipated by his adoptive father, he 
would, under the old law, have no legal c laim on the inheritance 
of his adoptive or his natural father. But the praetor came to his 


vCr*/ -44 adoptive neque jure civili neque 
>vnA^^d ad edictum prsetorii 

inter liheros numerantur. Qua ra- 
tione accidit, ut ex diverso quod ad 
naturalem parentem attinet, quam- 
I <hu qoidem sint in adoptiva familia, 

■ extraneorum numero habeantur, ut 

^ neque heredes instituere neque 
exheredare necesse sit. Cum vero 
. emancipati fuerint ah adoptive patre, 

tunc incipiimt in ea causa esse, iu 
qua futun essent, si ah ipso natu- 
rali patre emancipati fuissent. 
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aid, and gave Mm ‘ possession of tlie goods ’ of his natural 
father, unless he was expressly excluded by his natural father’s 
testament. On his adoptive father he would, after emancipation, 
in no case have any claim whatever, until Justinian altered the 
law in the manner referred to in the next paragraph. 


5. Sed hsec vetustas introduce- 
bat. Nostra vero constitutio inter 
mascnlos et feminas in hoc jure 
nihil interesse existimans, quia 
iitraqne persona in hominnm pro- 
creatione similiter naturae officio 
fimgitiir et lege antiqua dnodecim 
tabularum omnes similiter ad stic- 
cessiones ab intestato Tocabantnr, 
quod et prastores postea secuti esse 
videntnr, ideo simplex ac simile jus 
et in ffiiis et in fihabus et in ceteris 
descendentibus per vii’iLem sexum 
personis non solum natis, sed etiam 
postumis introduxit, iit omnes, sive 
sui sive emancipati suryb, ant heredes 
instituantur aut nominatim exhere- 
dentur et eimdem habeant effectum 
circa testamenta parentum suorum 
infirmanda et hereditatem auferen- 
dam, quern filii sui vel emancipati 
habent, sive jam nati sunt sive adhuc 
in utero constituti, postea nati sunt. 
Chca adoptivos autem certam in- 
duximus ffivisionem, quae constitu- 
tione nostra, quam super adoptivis 
tnlimus, continetur. 


5. Such was the ancient law. But, 
thinking that no distinction can rea- 
sonably be made between the two sexes, 
inasmuch as they equally contribute to 
the procreation of the species, and be- 
cause, by the ancient law of the Twelve 
Tables, all children were equally called 
to the succession ah intestato, which 
law the praetors seem afterwards to 
have followed, we have by our consti- 
tution made the law the same both as 
to sons and daughters, and also as to 
all other descendants in the male line, 
whether already born or posthumous ; 
so that all children, "whether they are 
sui heredes or emancijpated, must either 
be instituted heirs or be disinherited 
by name ; and their omission has the 
same effect in making void the testa- 
ments of their ascendants, and taldng 
away the inheritance from the insti- 
tuted heirs, as would be produced by 
the omission of sons who were sui 
heredes or emancipated, whether they 
have been already born, or having 
been already conceived are boim after- 
wards. With respect to adoptive sons, 
however, we have established a dis- 
tinction between them, which is set 
forth in oinr constitution on adoptive 
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persons. 

C. vi. 28. 4 ; C, viii. 47. 10. pr. and 1. 

Under the legislation of Justim an a testament would be ren- 
dered invalid by the omission of any one male or female whom it 
was necessary either to institute or exclude, and every exclusion 
must be made nominatim. An adopted son, if adopted by a 
stranger, i.e. not an ascendant, lost none of Ms claims upon Ms 
.natural father’s property, but only bad a claim upon tbat of Ms 
adoptive father, if the latter died intestate; for if the adoptive 
father made a testament, it was not necessary he should notice the 
adoptive son. But an adopted son, if adopted by an ascendant, 
either a maternal grandfather or an emancipated father (see Bk. i. 
Tit. 11. 2), stood in the position of a suns heres to the ascendant, 
and a testament made by such ascendant would he invalid in 
which he was passed over. 
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6. Sed si expeditione occupatus 
miles testamentum faciat et liberos 
sues jam natos vel postumos nomi- 
natim non exheredaverit, sed silen- 
tio prsetelierit, non ignorans, an 


6. If a soldier on active service 
makes his testament, and neither disin- 
herits his children already born, nor 
his posthumous children by name, 
fat passes them over in silence, pro- 
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aid, and gave Mm ‘possession of tlie goods’ of his natural 
father, unless he was expressly excluded by his natural father’s 
testament. On his adoptive father he would, after emancipation, 
in no case have any claim whatever, until Justinian altered the 
law in the manner referred to in the next paragraph. 

5. Such was the ancient law. But, 
tMhking that no distinction can rea- 
sonably be made between the two sexes, 
inasmuch as they equally contribute to 
the procreation of the species, and be- 
cause, by the ancient law of the Twelve 
Tables, all children were equally called 
to the succession ah intestato, which 
law the praetors seem afterwards to 
have followed, we have by our consti- 
tution made the law the same both as 
to sons and daughters, and also as to 
all other descendants in the male line, 
whether already born or posthumous ; 
so that all children,' whether they are 
sui lieredes or emancijpated, must either 
be instituted heirs or be disinherited 
by name ; and their omission has the 
same effect in making void the testa- 
ments of their ascendants, and taldng 
away the inheritance from the insti- 
tuted heirs, as would be produced by 
the omission of sons who were sui 
lieredes or emancipated, whether they 
have been already born, or having 
been already conceived are boim after- 
wards. With respect to adoptive sons, 
however, we have estabhshed a dis- 
tinction between them, which is set 
forth in our constitution on adoptive 
persons. 

C. vi. 28. 4 ; C, viii. 47. 10. pr. and 1. 

Under the legislation of a testament would be ren- 

dered invalid by the omission of any one male or female whom it 
was necessary either to institute or exclude, and every exclusion 
must be made nominatim. An adopted son, if adopted by a 
stranger, i.e. not an ascendant, lost none of his claims upon his 
.natural father’s property, but only had a claim upon that of his 
adoptive father, if the latter died intestate; for if the adoptive 
father made a testament, it was not necessary he should notice the 
adoptive son. But an adopted son, if adopted by an ascendant, 
either a maternal grandfather or an emancipated father (see Bk. i. 
Tit. 11. 2), stood in the position of a suns heres to the ascendant, 
and a testament made by such ascendant would be invalid in 
which he was passed over. 


5. Sed hsec vetustas introduce- 
bat. Nostra vero constitutio inter 
masculos et feminas in hoc jure 
nihil interesse existimans, qxda 
utraque persona in hominum pro- 
creatione similiter naturae officio 
fungitur et lege antiqua duodecim 
tabffiarum omnes similiter ad suc- 
cessiones ah intestate vocabantur, 
quod et prastores postea secuti esse 
videntur, ideo simplex ac simile jus 
et in filiis et in fihabus et in ceteris 
descendentibus per vii’ilem sexum 
personis non solum natis, sed etiam 
j)ostumis introduxit, ut omnes, sive 
sui sive emancipati suryb, aut heredes 
instituantur aut nominatim exhere- 
dentur et eundem habeant effectum 
circa testamenta parentum suorum 
infirmanda et hereditatem auferen- 
dam, quern filii sui vel emancipati 
habent, sive jam nati sunt sive adhuc 
in utero constituti, postea nati sunt. 
Circa adoptivos autem certam in- 
duximus ffivisionem, quae constitu- 
tione nostra, quam super adoptivis 
tulimus, continetur. 
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6. Sed si expeditione occupatus 
miles testamentum faciat et liberos 
suos jam natos vel postumos nomi- 
natim non exheredaverit, sed silen- 
tio prsetelierit, non ignorans, an 


6. If a soldier on active service 
makes his testament, and neither disin- 
herits his children already born, nor 
his posthumous children by name, 
fat passes them over in silence, pro- 


habeat iiberos, silentium ejus pro 
exheredatione nominatim facta va- 
" lere constitiitionibiis principum cau- 
tmn est. 

C. vi. 21. 9 ; 

7. Mater vel a\Tis matemiis ne- 
> cesse non babent Iiberos snos aut 
heredes institnere aut exheredare, 
sed possimt eos omittere. Nam 
silentium matris aut avi materni 
ceteronunque per matrem ascenden- 
tium tantum facit, quantum exhere- 
datio patris. Neque enim matri 
fiiium filiamve neque avo materno 
nepotem neptemve ex filia, si eum 
eamve heredem non instituat, ex- 
heredare necesse est, sive de jure 
civili quseramus, sive de edicto prse- 
toris, quo praeteritis liberis contra 
tabulas bonorum . possessionem 
promittit. Sed aliud eis adminicu- 
lum servatiir, quod paulo post vobis 
manifestum fiet. 


\ided he is not ignorant whether he 
has children, it is provided by the 
constitutions of the emperors, that 
his silence shall be equivalent to dis- 
inheriting them by name. 

D. xxix. 1. 7. 

7. Neither a mother nor a maternal 
grandfather need either institute 
children as heirs, or disinherit them, 
but may pass them over in silence; 
for the sdence of a mother or a ma- 
ternal grandfather, or of any other 
ascendant on the mother’s side, has 
the same effect as a father disinheriting 
them. For a mother is not obliged to 
disinherit her ehildi*en, if she does not 
institute them her heirs ; neither is a 
maternal grandfather under the neces- 
sity of instituting or of disinheriting 
his grandson or granddaughter by a 
daughter ; whether we look to the 
civil law, or the edict of the praetor, 
by which he promises possession of 
goods contra tabulas to those children 
who have been passed over in silence. 
But children, in this case, have another 
remedy, which we will hereafter ex- 
plain to you. 

I. iii. 71. 


The children could never be tbe siii heredes of tbeir mother, 
for women never had any one in their power ; nor could they be 
the sid heredes of a maternal ascendant, except by adoption, and 
the case of adoption is not spoken of here. 

Aliiid adminicuhim. This refers to the action for setting 
aside the testament as inofiBcious, that is, made without proper 
regard for natoal ties. (See Tit. 18.) 


Tit. XIV. DE HEEEDIBUS INSTITUENDIS. 


Heredes instituere permissum 
est tarn Iiberos homines quam servos 
tarn proprios quam alienos. Pro- 
prios antem olim quidem secundum 
pluriimi sentenfcias non ahter quam 
cum libertate recte instituere licebat. 
Hodie vero etiam sine hbertate ex 
nostra constitutione heredes eos 
instituere permissum est. Quod non 
per innovationem induximus, sed 
qumiiam et aequius erat et Atilicino 
placuisse Paulus suis libris, quos tarn 
ad Masurium Sabinum quam ad 
Plautium scripsit, refert. Proprius 


■ ■■ ■' ■ - 

A man may institute as his heirs 
either freemen or slaves, and either 
his own slaves or those of another. 
Formerly, according to the more re- 
ceived opinion, no one could properly 
institute bis own slaves, unless he also 
freed them ; but now, by oux constitu- 
tion, a testator may institute bis slave 
without expressly enfranchising him. 
And we have introduced this rule, not 
as ^ innovation, but because it seemed 
equitable ; and Paulus, in his writiags 
on Masurius Sahinus and Plautius, 
informs us that this was the opinion 
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Babeat iiberos, silentium ejus pro 
exheredatione nominatim facta va- 
lere constitiitionibiis principura cau- 
tmn est. 


\ided he is not ignorant whether he 
has children, it is provided by the 
constitutions of the emperors, that 
his silence shall be equivalent to dis- 
inheriting them bv name. 


C. vi. 21. 9 ; D. xxis. 1. 7. 


7. Mater vel a\Tis matemiis ne- 


> cesse non habent hberos suos aut 
heredes instituere aut exheredare, 

: I sed possunt eos omittere. Nam 
silentium matris aut avi materni 
ceterorumque per matrem ascenden- 
tium tantum facit, quantum eshere- 
datio patris. Neque enim matri 
fihum fdiamve neque avo materno 
nepotem neptemve ex filia, si eum 
eamve heredem non instituat, ex- 
heredare necesse est, sive de jure 
civili quseramus, sive de edicto prse- 
toris, quo praeteritis liberis contra 
tabulas bonorum . possessionem 
promittit. Sed ahud eis adminicu- 
lum servatur, quod panic post vobis 
manifestiun fiet. 


7. Neither a mother nor a maternal 
grandfather need either institute 
children as heirs, or disinherit them, 
but may pass them over in silence; 
for the silence of a mother or a ma- 
ternal grandfather, or of any other 
ascendant on the mother’s side, has 
the same effect as a father disinheriting 
them. For a mother is not obliged to 
disinherit her ehildi*en, if she does not 
institute them her heirs ; neither is a 
maternal grandfather under the neces- 
sity of instituting or of disinheriting 
his grandson or granddaughter by a 
daughter; whether we look to the 
civil law, or the edict of the praetor, 
by which he promises possession of 
goods contra tabulas to those children 
who have been passed over in sdence. 
But children, in this case, have another 
remedy, which we will hereafter ex- 
plain to you. 


Gai. iii. 71. 


The children could never be the sid heredes of their mother, 
for women never had any one in their power ; nor could they be 
the sui heredes of a maternal ascendant, except by adoption, and 
the case of adoption is not spoken of here. 

Aliiid adminicuhim. This refers to the action for setting 
aside the testament as inofiBcious, that is, made without proper 
regard for natoal ties. (See Tit. 18.) 
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^ Heredes instituere permissum 
est tarn Iiberos homines quam servos 
tarn proprios quam alienos. Pro- 
prios autem olim quidem secundum 
pluriimi sentenfcias non ahter quam 
cum libertate recte instituere hcebat. 
Hodie vero etiam sine libertate ex 
nostra constitutione heredes eos 
instituere permissum est. Quod non 
per innovationem iuduximus, sed 
qu<miam et aequius erat et Atilicino 
placuisse Paulus suis libris, quos tarn 
ad Masurium Sabinum quam ad 
Plautium scripsit, refert. Proprius 




A man may institute as his heirs 
either freemen or slaves, and either 


his own slaves or those of another.'* ‘ 

■CT xt. 


Formerly, according to the more re 
ceived opinion, no one could properly 
institute his own slaves, unless he also 
freed them ; hut now, by oux constitu-i 
tion, a testator may institute bis slavej 
without expressly enfranchising him. 
And we have introduced this rule, not 
as ^ innovation, but because it seemed 
equitable ; and Paulus, in his writings 
on Masurius Sabinus and Plautius, 
informs us that this was the opinion 
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autem senois etiam is intellegitnr, 
m quo imdam proprietatem testator 
habet, alio usumfnict-am habente. 
Est aiitem castis, in quo nec ciim 
libertate iitiiiter servus a domina 
heres instituitur, ut constitutione 
divomin Sever! et Antonini cavetnr, 
cujits verba haec siuit : ‘ Serviim 
adulterio maculatum non jure te- 
stamento manuniissum ante senten- 
tiam ab ea muliere \dderi, qnse rea 
faerat ejnsdem criminis postulata, 
rationis'est : qnare sequitiu', ut m 
eimdem a domina collata institntio 
nuBius momeiiti liabeatur.’ ji^enns 
servus etiam is intellegitm:, in quo 
usumfructiun testator habet. 


Gaj. ii. 185-i87 ; C. vi. 27. 5 ; 


of AtBicinus. Among a testator’s o\vii 
slaves is included one in whom the 
testator has only a bare ownership, 
another having the usufruct. But 
there is a case, in which the institution 
of a slave by his mistress is void, al- 
though his liberty is expressly given 
to him, according to the provisions of 
a constitution of the Emperors Severus 
and Antoninus, in these words ; ‘ Rea- 
son demands that a slave, accused of 
adultery with his mistress, shall not be 
allowed, before sentence is pronomiced, 
to be made free by the testament of 
the mistress who is alleged to be a 
partner in the crime. Whence it 
follows that if a mistress institutes 
such a slave as her heir, it is of no 
avail.’ In the term, ‘ the slave of| 
another,’ is included a slave of whom | 
the testator has the usufruct. 

C. vii. 15. 1 ; D. xxviii. 5. 48. 2 . 


By iiist'itiition is meant tlie declaration who is to be heir, that-^, 
is, who is to carry on tlie legal existence, the perso7ia, of the tes- 
tator. And as, unless bis existence was continued, there could 
be no thing or person from whom the testamentary dispositions^.. ^ J 
could deriye any force, or be of any efficacy, the institution ' * ; 

the all-important part of the testament. It was 'veluti mpnt aique \ ^ 

funda77ie7ititm totvus testamenti. All other dispositions were ac- 
cessories to it, being only conditions or laws imposed upon the 
heir. In the older law a peculiar form of words was appropriated ^ 
to the institution. the recognised form. ' 

Even in the days of Gains and Ulpian (Gai. ii. 116, 117; IJlp. ’'.-v * 

Reg. 21), such expressions ‘ Titms heres sit/ ^ TiUim heredem 
esse juheo' tevm^ of command, were considered right, and expres- f a a 

sions such as ^ Titimn heredem esse volo/ ^ heredem mstituo/ , 

‘ heredem f ado/ were considered wrong. And it was not till 339 ‘ 

A.D. that Constantine the Second permitted the institution to be 
made in any terms by which the meaning of the testator could be 
clearly ascertained. (C.^vi, 23. 15.) Again, in the older law, as 'I ' 
everything else in the testament derived its force from the insti-*^^'"' ' , 
tution, it was considered that the institution ought to be put at ’ 
ft the head or top of the testament, and any legacy or other disposi- 

tion placed before it was passed over,^and had no effect. An ex- 
ception was made in behalf of an appointment of a tutor (see Bk. i. 
f- S d clause in which the testator disinherited 

' his sui heredes was naturally placed before that in which he 
% instituted testamentary heirs. Just in i an, as we shall see in 

Title 20. 34, enacted that, provided the institution appeared iu 
some part of the testament, it should be immaterial in what part 
it might he placed. 
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Est autem casus, in quo nee cum 
libertate utiiiter servus a domina 
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adulterio maculatum non jure te- 
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nuBius momeiiti liabeatur.’ Alienns 
servus etiam is intellegitiu:, in quo 
usumfructmn testator habet. 


of Atilicinus. Among a testator’s own 
slaves is included one in whom the 
testator has only a bare ownership, 
another having the usufruct. But 
there is a case, in which the institution 
of a slave by his mistress is void, al- 
though his liberty is expressly given 
to him, according to the provisions of 
a constitution of the Emperors Severus 
and Antoninus, in these words ; ‘ Rea- 
son demands that a slave, accused of 
adultery with his mistress, shall not be 
allowed, before sentence is pronomiced, 
to be made free by the testament of 
the mistress who is alleged to be a 
partner in the crime. Whence it 
follows that if a mistress institutes 
such a slave as her heir, it is of no 
avail.’ In the term, ‘ the slave off 
another,’ is included a slave of whoin l 
the testator has the usufruct. 


Gai. ii. 185-i87 ; C. vi. 27. 5 ; C. vii. 15. 1 ; D. xxviii. 5. 48. 2. • 
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By institution is meant tlie declaration who is to be heir, that-^/^,.^, 
is, who is to carry on the legal existence, the perso7ia, of the tes- ' 
tator. And as, unless bis existence was continued, there could ;* 
be no thing or person from whom the testamentary dispositions 


'Is 


X. At 


jii.n v i 

r/ <■ 


could deriye any force, or be of any efficacy, the institution was’ 
the all-important part of the testament. It was vehdi mpiit atqne ' 
fundamenhmn totius testamenti. All other dispositions \vere ac- 
cessories to it, being only conditions or laws imposed upon the 
heir. In the older law a peculiar form of words was appropriated ^ 
to the institution. the recognised form. 

Even in the days of Gains and Ulpian (Gai. ii. 116, 117; IJlp. v 
Reg. 21), such expressions b,s ^ Titms heres sit, ^ Titiim heredem 


esse juheo' tevm^ of command, were considered right, and expres- ja./i ^ 
sions such as ^ Titimn heredem esse volo^' ^ hereclem mstituo,' , 

‘ heredem facia were considered wrong. And it was not till 339 ■ 

A.D. that Constantine the Second permitted the institution to be " 

made in any terms by which the meaning of the testator could be ' r \ ’ 
clearly ascertained. (C.^vi. 23. 15.) Again, in the older law, as r ^ 
everything else in the testament derived its force ft'om the insti-* 
tution, it was considered that the institution ought to be put at ^ 
the head or top of the testament, and any legacy or other disposi- 
tion placed before it was passed over,^aiid had no effect. An ex- 
ception was made in behalf of an appointment of a tutor (see Bk. i. 

Tit. 14. 3) ; and the clause in which the testator disinherited 
his sui Iwredes was naturally placed before that in which he 
instituted testamentary heirs. Just in i an, as we shall see in 
Title 20. 34, enacted that, provided the institution appeared iu 
some part of the testament, it should be immaterial in what part 
it might he placed. 
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Any one, as has been said above, might be instituted, and con- 
sequently take as heir, who had the rights of a citizen, or who, 
I as it was technically termed, had the iestamenti f actio cum testa- 
I toTC^ i.e. the power of joining with the testator in going through 
I the ceremonies of the jus Quiritium. As to the different grounds 
of incapacity to take under a will, see note on Tit. 10. 6. 

If a person instituted his own slave, this was held to give the 
slave his liberty by necessary implication. If he instituted the 
slave of another, the slave took the inheritance for his master’s 
benefit, provided the master had the iestamenti factio with the 
testator ; but if he had not, the institution of the slave was void. 

In the law before Justinian, enfranchisement by a person who 
liad only a bare property in a slave, was not held to confer 
freedom, a lyroprietatis domino manumissus liher non fit^ sed serviis 
sine domino est (Ulp. Beg. 1. 19.) Under Justinian the slave 
became free, and could acquire for himself, and could take as heir ; 
but he was obliged to serve as slave to the usufructuary, during 
such time as the usufruct continued. 

The slave accused of adultery with his mi^ress might be sub- 
jected, as all slaves might, to the torture, to extract evidence of 
his guilt. If he had been enfranchised, he would have escaped 
this, and thus the mistress who died before sentence was pi‘o- 
nounced, as, for example, by suicide, might have defeated justice, 
as against the slave, unless she had been restrained from using her 
power of enfranchising him by her testament. 







\.tt SerwTS autem a domino suo 

heres institutus, si qiiidem in eadem 
causa manserit, fit ex testamento 
liber beresque necessarily. Si vero 
a vivo testatore manumissus fuerit, 
suo arbitrio adire heriditatem potest, 
quia non fit necessarius, cum utrum- 
que ex domini testamento non con- 
sequitur. Quodsi alienatus fiierit, 
I jussu novi domini adire liereditatem 

fi ^ debet et ea ratione per eiun dominus 

ix-i, fit heres : nam ipse alienatus neque 
liber neque heres esse potest, etiamsi 
cum libertate heres institutus fuerit : 
^ ^destitisse etenhn a libertatis datione 
-.Arftvidetur dominus, qui eum alienavit. 

serras heres insti- 
tutus si in eadem causa duraverit, 
jussu domini adire hereditatem 
debet. Si vero alienatus faerit aut 
vivo testatore aut post mortem ejus, 
antequam adeat, debet jussu novi 
domini adire. At si manumissus est 
vivo testatore vel mortuo, antequam 
adeat, suo arbitrio adire hereditatem 
potest. 


1. A slave instituted heir by his 
master, if he remains in the same con- 
dition, becomes, by virtue of the tes- 
tament, free and necessary heir. But, 
if Ms master has enfranchised him 
before dying, he may at his pleasure 
accept or refuse the inheritance, for he 
does not become a necessary heir, since 
he does not obtain both his Hber tv and 
the irihe^ance by the testam^t of his 
master. But, if he has been alienated, 
he must enter on the inheritance at 
the command of his new master, who 
thus through his slave becomes the heir 
of the testator. For a slave once alie- 
nated cannot gain his liberty or him- 
self take an inheritance by virtue of 
the test&ment of the master who alie- 
nated him, although his freedom was 
expressly given by the testament ; be- 
, cause a master who has alienated his 
slave, has shown that he has renounced 
the intention of enfranchising him. So, 
too, when the slave of another is ap- 
pointed heir, if he remains in slavery, 
he must take the inheritance at his 
master’s bidding ; and, if the slave is 
alienated in the lifetime of the testa- 
tor, or after his death, but before he 
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slave his liberty by necessary implication. If he instituted the 
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freedom, a lyroprietatis domino manumissus liher non fit^ sed serviis 
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such time as the usufruct continued. 

The slave accused of adultery with his mi^ress might be sub- 
jected, as all slaves might, to the torture, to extract evidence of 
his guilt. If he had been enfranchised, he would have escaped 
this, and thus the mistress who died before sentence was pi‘o- 
nounced, as, for example, by suicide, might have defeated justice, 
as against the slave, unless she had been restrained from using her 
power of enfranchising him by her testament. 
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causa manserit, fit ex testamento 
liber beresque necessarily. Si vero 
a vivo testatore manumissus fuerit, 
suo arbitrio adire heriditatem potest, 
quia non fit necessarius, cum utrum- 
que ex domini testamento non con- 
sequitur. Quodsi alienatus fiierit, 
I jussu novi domini adire liereditatem 

fi ^ debet et ea ratione per eiun dominus 

ix-i, fit heres : nam ipse alienatus neque 
liber neque heres esse potest, etiamsi 
cum libertate heres institutus fuerit : 
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serras heres insti- 
tutus si in eadem causa duraverit, 
jussu domini adire hereditatem 
debet. Si vero alienatus faerit aut 
vivo testatore aut post mortem ejus, 
antequam adeat, debet jussu novi 
domini adire. At si manumissus est 
vivo testatore vel mortuo, antequam 
adeat, suo arbitrio adire hereditatem 
potest. 


1. A slave instituted heir by his 
master, if he remains in the same con- 
dition, becomes, by virtue of the tes- 
tament, free and necessary heir. But, 
if Ms master has enfranchised him 
before dying, he may at his pleasure 
accept or refuse the inheritance, for he 
does not become a necessary heir, since 
he does not obtain both his Hber tv and 
the irihe^ance by the testam^t of his 
master. But, if he has been alienated, 
he must enter on the inheritance at 
the command of his new master, who 
thus through his slave becomes the heir 
of the testator. For a slave once alie- 
nated cannot gain his liberty or him- 
self take an inheritance by virtue of 
the test&ment of the master who alie- 
nated him, although his freedom was 
expressly given by the testament ; be- 
, cause a master who has alienated his 
slave, has shown that he has renounced 
the intention of enfranchising him. So, 
too, when the slave of another is ap- 
pointed heir, if he remains in slavery, 
he must take the inheritance at his 
master’s bidding ; and, if the slave is 
alienated in the lifetime of the testa- 
tor, or after his death, but before he 
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has actually taken the inheritance, it 
is at the command of his new master 
that he must accept it. But, if h« is 
enfranchised during the lifetime of the 
testator, or after his death, and before 
he has accepted the inheritance, he 
may enter upon the inheritance or not, 
at liis own option. 

Gai. ii. 188, 189. lU 

It was necessary that the heir, as being the person who earned-^ v 
on the legal existence of the testator, should be possessed of civil f A* 
ngh^ if, then, a slave of the testator was instituted, as it was^'' -" - 
mth^power of the testator to make him free, and he had invested " 
him with a character requiring freedom, this institution was con- 
sidered to involve his freedom. The slave of any one else, if in- 
stituted, was only a channel by which his master, if possessed of 
civil rights, acquired the inheritance. (See Bk. i. Tit. 6. 1.) If 
a slave of the testator was instituted his heir, and remained his 
slave at the time of the testator’s death, the slaVe, immediately 
upon the testator dying, became his heres neoesmrim^ that is, 
became his heir without any option of refusing or taking the in- 
heritance. But if it was given under any condition, and the con- 
dition failed, the institution then became invalid. 

If the slave instituted did not belong to the testator at the 
time of the testator’s death, his condition at the time of his taking 
on him the inheritance (aditio hereditatis) determined for whom, 
the inheritance was acquired. If at that time he was a slave, he 
acquired it for the person who was then his master; if free, for 
himself. 

Disposing of the slave to another revo^ked the gift of liberty, 
because this was considered as a legacy, a mere accessory to the 
inheritance, to revoke which anything was sufficient, which showed 
a change of intention on the part of the testator ; but it did not 
revoke the institution, because this was the keystone of the testa- 
ment, and could only be revoked by a new testament, or destruc- 
tion of the old one. 








2. Servus alienus post domini 2. The slave of another may be in- ^ 

mortem recte heres instituitur, quia stituted heir even after the death of i, ?, 441 
et cum hereditariis sends est testa- hismaster, asthere is I 

menti factio: nondum enim adita with slaves belonging to an inheritance; 7c 

hereditas person® vicem sustinet, for an inheritance not yet entered on r ' 

non heredis futuri, sed defiincti, cum represents the person of the deceased, ' 

. et ejus, qm in utero est, servus recte and not that of the future heir. So, 

heres instituitur. too, the slave even of a child in the 

womb may be properly instituted heir. 

D. xxviii. 5. 81. 1 ; D. xxviii. 5. 64. 


After the death of a testator, and before the inheritance was 
entered on, the inheritance itself represented the person of the! 
deceased, as it d^d that of an‘ unborn child until the birth. Al 
slave, during this interval, was said to belong to the inheritance,^ 
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the inheritance was acquired. If at that time he was a slave, he 
acquired it for the person who was then his master; if free, for 
himself. 

Disposing of the slave to another revoked the gift of liberty, ’ 
because this was considered as a legacy, a mere accessory to the 
inheritance, to revoke which anything was sufficient, which showed 
a change of intention on the part of the testator ; but it did not 
revoke the institution, because this was the keystone of the testa- 
ment, and could only be revoked by a new testament, or destruc- 
tion of the old one. 


2. Servus alienus post domiiii 
mortem recte hez’es instituitur, quia 
et cum hereditariis servis est testa- 
ment! factio: nondum eiiim adita 
hereditas personae vicem sustinet, 
non heredis futuri, sed defiincti, cum 
. et ejus, qm in utero est, servus recte 
heres instituitur. 


2. The slave of another may be in- rt.,* » , ^ 

stituted heir even after the death of /rvll 

his master, as there is testamenti factio | <^,1 i ^ ;> 

with slaves belongingto an inheritance; 
for an inheritance not yet entered on I ^ 5 ' ' 

represents the person of the deceased, / ' ' * ' 
and not that of the future heir. So, 
too, the slave even of a child in the 
womb may be properly instituted heir. 


D. xxviii. 5. 81. 1 ; D. xxviii. 5. 64. 

After the death of a testator, and before the inheritance was 
entered on, the inheritance itself represented the person of the 
deceased, as it dp that of an* unborn child until the birth. A| 
slave, during this interval, was said to belong to the inheritance,^ 
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and if a testament was made by any one instituting as heir a 
slave belonging to the inheritance, the slave took the inheritance 
thhs given him for the benefit of that inheritance to which lie 
belonged. And that he should do so, it was not necessary that the 
person by whose testament he was instituted heir should have tes- 
tamenti faotio with the future heir, but it was only necessary that 
he should have it with the person to whose inheritance the slave 
belonged. 

3. ServTis pliiriiim, cum quibus 3. If a slave belonging to several 
testament! faetio est, ab extraneo masters, with all of whom there is 
institutus heres, unicuique domi- testamenti faetio^ is instituted heir by 
norum, cujus jussu adierit, pro pox- a stranger, he acquires a proportion of 
tione dominii kdquirit hereditatem. the inheritance for each master by 

whose command he took it, correspond- 
ing to the several interests they each 
have in him. 

D. xxix. 2. 67, 68. 

If the slave was instituted heir by one of his masters, then, 
if this master expressly gave him his freedom, he became the 
heres rtecessarins of the master instituting him, and free ; a due 
proportion of the price at which he was valued being paid to each 
of his other masters. But if his liberty was not expressly given 
him, the share which the testator had in him accrued proportion- 
ately to all those of his masters by whose orders he entered on the 
inheritance. (See Tit. 7. 4. of this Book.) 

4. Et unum hominem et plures 4. A testator may appoint one heir 

in infinitum, quot quis velit, heredes qx several, the number being quite 
faeere licet. ^ ^ unrestricted. 

/ ^ ^ 5. Hereditas plerumque divi- 5. An inheritance is generally di- 
^tur in duodecim imcias, quae assis vided into twelve ounces, compre- 
appeilatione confcinentur. Habent hended together under the term of an 
autem et hae partes propria nomina as, and each of these parts, from the 
ab uncia usque ad assem, ut puta ounce to the as, has its peculiar name, 
haec : uncia, sextans, quadrans, viz. uncia, sextans, guadrans, triens, 
triens, quincunx, semis, septunx, quincunx, semis, se;ptunx,be8, dodrans, 
bes, dodxans, dextans, deimx, as. dextans, deunx, as. But it is not 
Non autem utique duodecim imcias necessary that there should be always 
esse oportet. Nam tot unciee assem twelve ounces, for an as may consist of 
efficiunt, quot testator voluerit, et as many ounces as the testator pleases, 
si unum tantum quis ex semisse If, for example, a man names but one 
verbi gratia heredem scripserit. heir, and appoints him ex semisse, i.e. 
totus as in semisse erit : neque the heir of six parts, then these six 
enim idem ex parte testatus et ex parts will make up the whole as ; for 
parte intestatus decedere potest, nisi no one can die partly testate and 
sit miles, cujus sola voluntas in partly intestate, except a soldier, 
testando speetatur. Et e cpntrario whose intention in making his testa- 
potest quis in quantascumque yolue- ment is alone regarded. Conversely, 
ht plurimas imcias suam hereditatem a testator may divide the inheritance 
dividere. into as many ounces more than twelve 

as he thinks proper. 

D. xxvii. 5. 50. 2 ; D. xxviii. 5. 13. 1 et seq. ; D. xxix. 1. 6. 


In making a testament, where the testator wished to give 
different shares to his heirs, the singular system referred to in the 
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and if a testament was made by any one instituting as heir a 
slave belonging to the inheritance, the slave took the inheritance 
thhs given him for the benefit of that inheritance to which lie 
belonged. And that he should do so, it was not necessary that the 
person by whose testament he was instituted heir should have tes- 
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belonged. 
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‘ institutus heres, unicnique domi- testamenti faetio^ is instituted heir by 
norum, cujus jussu adierit, pro pov- a stranger, he acquires a proportion of 
tione dominii adquirit hereditatem. the inheritance for each master by 

whose command he took it, correspond- 
ing to the several interests they each 
have in him. 

D. xxix, 2. 67, 68. 

If the slave was instituted heir by one of his masters, then, 
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4. Et unum hominem et plures 4. A testator may appoint one heir 
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triens, quincunx, semis, septunx, qumeunx, semis, se^tunx,he8, dodrans, 
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Non autem utique duodecim imcias necessary that there should be always 
esse oportet. Nam tot unciae assem twelve ounces, for an as may consist of 
efficiunt, quot testator voluerit, et as many ounces as the testator pleases, 
si imum tantum quis ex semisse If, for example, a man names but one 
verbi gratia heredem scripserit. heir, and appoints him ex semisse, i.e. 
totus as in semisse erit : neque the heir of six parts, then these six 
enim idem ex parte testatus et ex parts will make up the whole as ; for 
parte intestatus decedere potest, nisi no one can die partly testate and 
sit miles, cujus sola voluntas in partly intestate, except a soldier, 
testando spectatur. Et e cpntrario whose intention in making his testa- 
potest quis in quantascumque volue- ment is alone regarded. Conversely, 
rit plurimas imcias suam hereditatem a testator may divide the inheritance 
dividers. into as many ounces more than twelve 

as he thinks proper. 

D. xxvii. 5. 50. 2 ; D. xxviii. 5. 13. 1 et seq. ; B. xxix. 1. 6. 
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text was often adopted. The testator did not give a fifth, a 
fourth, &C .5 to each heir, but gave ^..^Bjany parts, e.g. five or four 
parts to Qne heir, and so many more to another. The number t)f 
parts given to each was added up, and the total formed the number 
of which these parts were taken to be a fraction. For instance, 
if a testator gave to A five parts, to B six, and to 0 two, the whole 
number amounting to thirteen, A took five-thirteenths, B six- 
thirteenths, and 0 two-thirteenths. 

So far all was simple, but a greater complication was introduced 
by adopting, conjointly with this calculation of parts, a mode of 
reckoning derived from the familiar measure of the 
weighs and its division into twelve ounces. The liereditas was 
cSnsidered to be represented by the aSj and the parts by the 
ounces. But the testator had the power of determining how 
many ounces there should be in this imaginary pound. In the 
instance above given the as contains thirteen %i}hcke. But. sup- 
posing the testator assigned a certain number of parts to some of 
his heirs, and not to others, as, to A five parts, to B six parts, and 
then made C a co-heir^ but without assigning him any number of 
parts, the law supposed the testator to have divided his pound 
into twelve ounces as the standard number, and gave the heir to 
whom no number of parts was assigned such a number as made up ■ 
the as. In this instance, therefore, C would have one ounce or 
part. But if the whole number of parts expressly given exceeded 
twelve, then the testator was supposed to have been measuring out 
his inheritance by the double as (clupooidius)^ and the heir to 
whom no express number was given took the Humber of parts 
wanting to make up twenty-four. If the parts expressly given ex- 
ceeded twenty-four, then the tripondvus^ containing thirty-six 
ounces, was the measure, and so on. The testator never died only | 
partly testate ; for whatever he gave was taken to make 'ip the j 
whole inheritance. If his testament only disposed of a portion of 
his property in the way mentioned in the text, viz. by his only 
giving six ounces (semis) to his heir, and his instituting only one 
heir, six was considered to be the number of ounces he wished to 
have in the and therefore he died testate as to all his property. 

If he did not use any expression referring to the parts of an 
but gave his heir specific things, having other property besides, I 
what he did give was considered to represent what he did not give; I 
as,^ for instance, if a man possessed large estates, and made A his 
heir, giving him one farm, and named no other heir, A took all his 
property : for this one farm was taken to be a description of the 
whole. 

The as was thus divided: micia^ one ounce; sexta7is^ one- / 
sixth of an as, or two ounces; guadrans, one-fourth, or three I 
ounces ; trieiis, one-third, or four ounces ; qiiincunx, five ounces ; } 
semis, one-half, or six ounces; septunx, seven ounces; hes, ! 
contracted from his triens, eight ounfees; dodra^is, contracted | 
from de guadrans, the as minus a guadrans, nine ounces; cte- ! 
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tans^ contracted from de sextans^ ten ounces; and deitnx, eleven 
ounces. 




6. If several heirs are •appointed, 
it is not necessary that the testator 
should specify their several shares, 
unless he intends that they should 
not take in equal portions. For if 
no division is made, the heirs clearly 
take e qual port ions. But if the shares 
of some should he specified, and 
another be named heir without having 
any portion assigned him, he will take 
the fraction that may be wanting to 
make up the as. And if several are 
instituted heirs without having any 
portion assigned them, they will all 
divide this remaining fraction among 
them. But, if the whole as is given 
among those whose parts are sjiecified, 
and there is then no fraction left, then 
they whose shares are not si)ecified 
take one moiety, and he or they whose 
shares are specified the other moiety. 
It is hnmaterial whether the heir 
whose share is not specified holds 
the first, middle, or last place in the 
institution ; it is always the part not 
specifically given that is considered to 
belong to him. 

D. xxviii. 5. 9. 12; D. xxviii. 5. 17 ; D. xxviii. 5. 20. 

From this paragraph we may add one more detail of the system 
pursued in calculating the parts of the inheritance. If the num- 
ber of parts expressly given amounted exactly to twelve, and there 
was an heir instituted to whom no parts were given, the du^pondiiifi 
was taken as the standard, and this heir to whom no parts were 
given took twelve out of twenty-four. 


6. Si plures instituantur, ita 
■ demiim partium distrihutio neces- 
saria est, si nolit testator eos 
ex ffiquis partibus heredes esse : 
satis enim constat, nulhs partibus 
nominatis, aqiiis ex partibus eos he- 
redes esse. Partibus autem in quo- 
rundam personis expressis, si quis 
aHus sine parte nominatus erit, si 
quidem aliqua j)ars assi deerit, ex ea 
parte lieres fit, et si plures sine parte 
scripti sunt, omnes in eadem parte 
concurrent. Si vero totus as com- 
pletus sit, in partem dimidiam vo- 
eantur et ille vel illi omnes in alteram 
dimidiam. Nee interest, primus an 
medius an novissimus sine parte 
scriptus sit : ea enim pars data in- 
tellegitur, quaa vacat. 
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7. Videamus, si pars aliqua 
vacet nec tamen quisquam sine parte 
heres institutus sit, quid juris sit? 
Veluti si tres ex quartis partibus 
heredes scripti sunt. Et constat, 
vacantem partem singulis tacite pro 
hereditaria parte aecedere et perinde 
haberi, ac si ex tertiis partibus 
heredes scripti essent : et ex diverso 
si plus asse in portionibus sit, tacite 
singulis decrescere, ut, si verbi gratia 
quattuor ex tertiis partibus heredes 
scripti sint, perinde habeantur, ac si 
unusquisque ex quarta parte scriptus 
frnsset. 


7. Let us inquire how we ought to 
decide in case a part remains unap- 
proxDriated, and yet each heir has his 
portion assigned him : as, if three 
should be instituted and the inherit- 
ance divided into four parts. It is 
clear, in this case, that the undisposed 
X)art would be divided among them in 
X:)roportion to the share given to each, 
and it would be exactly as if each had 
had a third part assigned him. And 
(conversely), if heirs are instituted 
with such x>ortions as in the whole to 
exceed the as^ then each heir must 
suffer a ; for 

example, if four are instituted, and 
the inheritance divided into three 
parts, this would be the same as if each 
of the written heirs had been given a 
fourth only. 


D. xxviii. 5. 13. 2, et seq. 
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decide in case a part remains unap- 
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clear, in this case, that the undisposed 
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X:)roportion to the share given to each, 
and it would be exactly as if each had 
had a third part assigned him. And 
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with such x>ortions as in the whole to 
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8. Et si pltires iineise qiiam cliio- 
decim distributae smit, is, qui sine 
l^arte institntns est, quod dipondiq 
deest, liabebit : idemque erit, si 
dipondins expletus sit. Qnae omnes 
partes ad assem postea revocantur, 
qiiamvis sint pliirinm nnciarum. 


8. If more than twelve ounces are 
bequeathed, then he who is instituted; 
without any prescribed share shall 
have the amount wanting to complete 
the second as ; and so, if all the parts 
of the second as are already bequeathed, 
he shall have the amomit necessary to 
make up the third as. But all these 
parts are afterwards reduced to one 
smgle as, however great may be their 
number of oimces. 


D. xx\iii. 5. IS. 


The concluding sentence of the section means, that though, for 
the sake of calculating the parts, we go beyond the as to the da- 
pondiits or triponcUiis, yet we must always consider the as as 
representing the inheritance. For example, to be quite correct, 
we must make 15-24ths into 74-12ths, so that the portions of the 
inheritance may be expressed with reference to the twelve imcitv 
of the as. 


9. Heres et imre et •sub con- 
dicione institui potest. Ex eerto 
tempore aiit ad certum tempus non 
potest, veluti ‘ post quinquennium 
quam moriar ’ vel ‘ ex kalendis illis ’ 
aut ‘usque ad kalenclas illas lieres 
esto: ’ diemque adjectuiii pro sux^er- 
vacuo liaberi x)lacet et x)erinde esse, 
ac si pure heres mstitutus esset. 


9. An heir may he instituted sim- ' 
lAy or conditionally, but not from or 
to any certain jperiod; as ‘after live 
years from my death,’ or ‘horn the - 
calends of such a month,’ or ‘until the 
calends of such a month.’ The term 
thus added is considered a siq}erfluity, 
and the institution is treated exactiyt 
as if unconditional. ^ 


D. xxviii. 5. 34. 


The first part of this paragrap)h must be understood as refer- 
ring to heirs other than std heredes. If a suns heres ^ or at any 
rate if h fiUus^ was instituted sub conditioner unless the fulfil- 
ment of the condition was within his own power, the testament 
was mill. (D. xxviii. 5. 4. p)r.) 

If the institution was conditional, all those rights which other- 
wise would date from the death of the testator, dated from the 
accomplishment of the condition. When the condition was accom- 
]Dlished, the heir entered on the inheritance, and then by this 
(not by the accomiilishment of the condition) his rights were 
carried back to the time when the testator died. Heres (piiandoquo 
adeundo hereditatem jam tunc a morte successisse defancto in- 
iellerjitiir, (D. xxix. 2. 54.) Until the heir entered the inheri- 
tance was said jacere. to be in abeyance.'^TBiit the rule that aditio i 
has a retrospective'effect is qiialifiecTlby another rule already men- j 
tioned, that an inheritance in abeyance represents the person of 1 . 
the deceased testator, not of the future heir. (See par. 2.) ^ 

There are two rules of Roman law, which deserve attention, as 
illustrating how completely succession was regarded as the transfer 
■of the whole persono> of the deceased. It was a rule of law j 
that a person could not die partly testate and partly intestate ; | 
if his testament was valid at all, his heredes ah intestato were en- ^ 
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dipondius expletus sit. Quae omnes 
partes ad assem postea revoeantur, 
qiiamvis sint plurium unciarum. 


8. If more than twelve ounces are 
bequeathed, then he who is instituted, 
without any prescribed share shall 
have the amount wanting to complete 
the second as ; and so, if all the parts 
of the second as are already bequeathed, 
he shall have the amomit necessary to 
make up the third as. But all these 
parts are afterwards reduced to one 
suigle as, however great may be their 
number of oimces. 


D. xx\iii. 5. IS. 


The concluding sentence of the section means, that though, for 
the sake of calculating' the parts, we go beyond the as to the clit- 
poncUus or triponcKus, yet we must always consider the as as 
representing the inheritance. For example, to be quite correct, 
we must make 15-24ths into 74-12ths, so that the portions of the 
inheritance may he expressed with reference to the twelve imci/v 
of the f vV 


9. Heres et imre et •sub con- 
dicione mstitiii potest. Ex certo 
tempore aut ad certum tempus non 
potest, veluti ‘post quinquennium 
quam inoriar ’ vel ‘ ex kalendis illis ’ 
aut ‘usque ad kalendas illas lieres 
esto: ’ diemque adjectuiii pro sux^er- 
vacuo haheri x)lacet et ]perinde esse, 
ac si pure heres mstitutus esset. 


9. An heir may he instituted sim- 
X)ly or conditionally, but not from or 
to any certain jperiod ; as ‘ after live 
years from my death,’ or ‘horn the 
calends of such a month,’ or ‘until the 
calends of such a month.’ The term 
thus added is considered a superfluity, 
and the institution is treated exactiyt 
as if unconditional. * ^ 


D. xxviii- 5. 34. 


h,. 



The first x)art of this paragTap)h must be understood as refer- 
ring to heirs other than siti lieredes. If a suns heres^ or at any 
rate if h JiMus^ was instituted sub conditmiCj unless the fulfil- 
ment of the condition was within his own power, the testament 
was mill. (D. xxviii. 5. 4, p)r.) 

If the institution was conditional, all those rights which other- 
wise would date from the death of the testator, dated from the 
accomplishment of the condition. When the condition was accom- 
plished, the heir entered on the inheritance, and then by this a^ibio 
(not by the accomxfiishment of the condition) his rights were 
carried back to the time when the testator died. Heres (puancloqae 
adeimdo hereditatem jam tunc a morte successisse defiincto v}i- 
tellecjitur, (D. xxix. 2. 54.) Until the heir entered the inheri- ,, 
tance was said jacere. to be in abeyancc.-^TBut the rule that adif io i ” ‘ 

has a retrospective effect is qiialifiedlby another rule already men- j 
tioned, that an inheritance in abeyance represents the person of 1 . 
the deceased testator, not of the future heir. (See par. 2.) ^ 

There are two rules of Roman law, which deserve attention, as 
illustrating how completely succession was regarded as the transfer 
■of the whole persona.^ of the deceased. It was a rule of law j 
that a person could not die partly testate and partly intestate ; | 
if his testament was valid at all, his heredes ah mtestato were en- ^ 
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ftirely excluded. It was also a rule of law, tliat a person wlio once 
became heir, could not cease to be heir. Thus we have seen (par. 
5) that if there was a single heir, and he was instituted for six 
ounces, he took the whole inheritance ; for the testator could not 
die testate as to six ounces and intestate as to the remaining six. 
Again, if a person was instituted heir from a certain time, there 
would be no one but the Jieredes cib intestate to take in the mean- 
time, and they must cease to be heirs when the time arrived ; if 
the institution was to take effect only up to a certain time, the 
instituted heir would cease to be heir at the expiration of the 
time, and the heredes ah intestate would then take the inheri- 
tance. Such an institution would have offended against the second 
rule we have just mentioned, viz. that a person who had once been 
heir could not cease to be heir (D. xxviii. 5. 88), whence the adage 
.. semel lieres sem])er lierres ; for in the first case the heredes ah kites- 
tatOj in the second the instituted heir, would cease, at the end of a 
certain time, to be. heir. But if the institution was conditional, 
the heredes ah intestate did not take until the condition was ful- 
filled, and were excluded by the possibility rwhich existed at every 
moment of time that the testamentary heir would be able to enter 
on the inheritance by the condition being accomplished. (D. 
xxix. 2. 39.) 

The text speaks of cerium tempus ; if the time only was un- 
certain, if the event was one that , must happen at some time, as that 
B should die, but the time of its happening was, as in this case, 
uncertain, and the testator said, ‘ Let A be my heir from the date of 
B’s death,’ this would operate to make the institution conditional. 
Dies incertus conditimiem in testamento facit. (D. xxxv. 1. 75.) 
It would be uncertain whether A would outlive B ; but if, during 
A’s lifetime, B died, which he might at any moment, the condition, 
viz. that A should outlive him, would be accomplished, and this 
possibility excluded the heredes ah intestate, 

j A soldier might make his testament ex certo tempore or ad 
\cerium tempus (D. xxix. 1. 41. pr.), and might die partly testate 
land partly intestate. (See par. 5.) 

k Impossibilis conclicio in in- \ 10. An impossible condition in the 

“^’’^titutionibus et legatis nec non in institution of heirs, ^ft of legacies, 
^ j libertatibus i)ro , creation of and gifts of 

non seripto liabetur. I freedom, is considered as not inserted 

I at all. 

B. xxviii. 7. 1. 

That the institution was regarded as unconditional instead of 
. void, when the condition was one not allowed by law, must be 
ascribed to the anxiety of Romans not to die intestate, and the 
consequent favour with which the law regarded any means of 
treating a will as valid. An obligation containing an impossible 
condition would be void. (Bk. hi. Tit. 19. 11.) 

Possihilis est quce per ^'erum naturam admitti potest : im- 
possibilis quce non potest (Paul. Sent, hi. 4. 2l 1.) But a thing 
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ftirely excluded. It was also a rule of law, tliat a person wlio once 
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ounces, he took the whole inheritance ; for the testator could not 
die testate as to six ounces and intestate as to the remaining six. 
Again, if a person was instituted heir from a certain time, there 
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viz. that A should outlive him, would be accomplished, and this 
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j A soldier might make his testament ex certo tempore or ad 
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land partly intestate. (See par. 5.) 
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^ j libertatibus i)ro , creation of and gifts of 

non seripto liabetur. I freedom, is considered as not inserted 
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That the institution was regarded as unconditional instead of 
. void, when the condition was one not allowed by law, must be 
ascribed to the anxiety of Romans not to die intestate, and the 
consequent favour with which the law regarded any means of 
treating a will as valid. An obligation containing an impossible 
condition would be void. (Bk. hi. Tit. 19. 11.) 

Possihilis est quce per ^'erum naturam admitti potest : im- 
possibilis quce non potest (Paul. Sent, hi. 4. 2l 1.) But a thing 
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contrary to law, or to. boni mores^ was considered as impossible as 
if it was impossible rerum %cvburam. (Paul. Sent, iii. 4. 2 ; 
D. xxviii. 7. 14.) 


11. Si plures condiciones insti- 
iutioni adscriptae simt, si qnidem 
ccnjiinctim, iit pnta ‘ si illud et 
illud factum erit,’ omnibas paren- 
dam est : si separatim, velati ‘ si 
illad aat illad factam erit/ cai- 
libet obtemperare satis est. 


11. Wlien several conditions are 
attached to the institation, if they are 
placed in the conjanctive, as, ‘'if this 
thing and that thing are done,’ all the 
con(fitions mast be complied with. 
Bat, if the conditions are placed in 
the alternative, as, *if this or that is 
done,’ it will be saf&cient to comply 
with any one. 


T>. xxviii. 7. 5. 


12. Hi, qaos namqaam testator 12. A testator may institate j)<3r- 
vidit, heredes institai possant, velati sons his heirs whom he has never > ^ . 
si fratris filios peregri natos igno- seen, as, his brother’s sons, born in 
rans, qai essent, heredes institaerit : a foreign country, and anknown to him ; 
ignorantia enim testantis inatilem for the want of this knowledge will 
institationem non facit. not make the institation void. 

• C. vi. 24. 11. 


Tit. XV. DE VULGAEI SUBSTITUTIONE. 

I. .. " ^ ■ ■ ■■ ' ' - 


Potest aatem qais in testamento 
sao plares gradas heredam facere, 
at pata ‘ si ille heres non erit, ille 
heres esto:’ et deinceps, in qaan- 
tam veht, testator sabstitaere potest 
et novissimo loco in sabsidiam vel 
servam necessariam heredem insti- 
taere. 


A man by testament may appoint 
several degrees of heirs; as, for in- 
stance, ‘ if so and so will not be my 
heir, let so and so be my heir.’ And 
so on throagh as many sabstitations 
as he shall think proper. He may 
even, in the last place, and as an ulti- 
mate resource, institate a slave his 
necessary heir. 


Gai. ii. 174 ; D. xxviii. 6. 36. pr. 


Substitation was really a cginditional institation. If A is not 
my heir, if, for instance, he dies before me, I appoint B. The 
extent to which substitution was carried, was owing to the impor- 
tance attached to dying testate ; and partly also, in the time of the 
emperors, to the wish to guard against the operation of the lex 
Julia et Pa^ia^ which created numerous causes of incapacity to 
take under a testament, and gave the shares of those instituted, 
but incapable of taking, as caduca^ to those named in the testa- 
ment who were married and had children, and, if there were no 
such persons, to the oeraTOtm, or public treasury. As the effect of 
the lex Julia et Papia cannot be discussed without taking legacies 
into consideration, a detailed account of the two laws known by 
this name is deferred till we /reach the 20th Title. By substitu- 
tion, that which under these laws was a cadticum went to the sub- 
stituted heir, if qualified to take, and did not follow the course of 
devolution which these laws prescribed. 
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thing and that thing are done,’ all the 
conditions must be complied with. 
But, if the conditions are placed in 
the alternative, as, *if this or that is 
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12. Hi, quos numquam testator 
vidit, heredes institui possunt, veluti 
si fratris filios peregri natos igno- 
rans, qui essent, heredes instituerit : 
ignorantia enim testantis inutilem 
institutionem non facit. 


12. A testator may institute j)er- 
sons his heirs whom he has never > ^ 
seen, as, his brother’s sons, born in 
a foreign country, and unknown to him ; 
for the want of this knowledge will 
not make the institution void. 


C. vi. 24. 11. 
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Potest autem quis in testamento 
suo plures gradus heredum facere, 
ut puta ‘ si file heres non erit, file 
heres esto:’ et deinceps, in quan- 
tum velit, testator substituere potest 
et novissimo loco in subsidium vel 
servum necessarium heredem insti- 
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Gai. ii. 174 ; D, 


A man by testament may appoint 
several degrees of heirs; as, for in- 
stance, ‘ if so and so will not be my 
heir, let so and so be my heir.’ And 
so on through as many substitutions 
as he shah think proper. He may 
even, in the last place, and as an ulti- 
mate resoiu’ce, institute a slave his 
necessary heir. 

. xxviii. 6. 36. pr. 


Substitution was really a cgniditional institution. If A is not 
my heir, if, for instance, he dies before me, I appoint B. The 
extent to which substitution was carried, was owing to the impor- 
tance attached to dying testate ; and partly also, in the time of the 
emperors, to the wish to guard against the operation of the lex 
Julia et Pa^piay which created numerous causes of incapacity to 
take under a testament, and gave the shares of those instituted, 
but incapable of taking, as caduca^ to those named in the testa- 
ment who were married and had children, and, if there were no 
such persons, to the c^arium^ or poublic treasury. As the effect of 
the lex Julia et Papia cannot be discussed without taking legacies 
into consideration, a detailed account of the two laws known by 
this name is deferred till we ^reach the 20th Title. By substitu- 
tion, that which under these laws was a oad/iiewm went to the sub- 
stituted heir, if qualified to take, and did not follow the course of 
devolution which these laws prescribed. 
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This Mud of substitution is termed viUgaris^ as opposed to 
siihstituUo ]^ihpillcLris^ tlie subject of the next Title. 

' 1. Et plures in iinius locum i)OS- 1. A testator may substitute several 

lY Sunt subatitui, vel luius in pliuium, in the place of one, or one in the place 
‘ ; vel singuli singulis, vel invicem ipsi, of several, or one in the place of each 
qui heredes instituti sunt. one, or he may substitute the instituted 

heirs themselves reciprocally to one 
another. 

Gai. ii. 175 ; D. xxviii. 6. 36. 1. 

Three advantages which co-heirs gained by being substituted 
to each other are to be noticed : (1) If any one instituted heir 
,, died before the testator, or refused to take his share of the inheri- 
• tance, his share was, in fact, undisposed of. But as the testator 
was always supposed to have disposed of his whole estate if he 
disposed of any part, this share was divided among all those who 
entered on the inheritance in proportions corresponding to the 
share given them by the will. Their claim to this was called the 
•gm acorescendi. But a testaW- sometimes produced nearly the 
same effect as the law would have produced for him, by substituting 
the heirs who entered ^n the inheritance in the place of those who 
did not, thus preventing anj' share from becoming vacant. The 
effect was nearly the same, but not so. It was open to the 
|substitnted heirs to refuse the inheritance of this new part, which 
I required to be expressly entered on : whereas, if instituted heirs 
once entered on the share given them by the testament, they could 
|.^^ .not decline accepting any further portion which devolved on them 
" ^ 'by the j'us accrescendi. (D.xxix, 2.35.pr.) (2) Surviving co-heirs 
might possibly gain by not having to share with the representatives 
of deceased heirs. The representatives of an instituted heir who died 
^ after entering on the inheritance received his poxftion of the share 
of a co-heir subsequently renouncing. Bat if the co-heirs were 
substituted lio each other, then only those living at the time when 
the choice of entering on the vacant share was offered them, took 
By substitution (D. xxviii. 6. 23 ; D. xxviii. 5. 59. 7), the benefit 
of substitution, like that of institution, ^ing personal ; and the 
representatives of a co-heir who had died after entering, but before 
he had accepted the benefit of substitution, would lose what, under 
the pis accrescendi, would come to them. (D. xxviii. 6. 45. 1.) 
r-v (3) The laws known under the joint name of the lex Julia et 
Papia PoppjBa, had, while in force, given a further reason for this 
mode of mutually substituting the heirs to each other, as under 
their provisions some persons could take what was given them, but 
could not claim eaduca. By substitution, an heir incapable of 

( claiming a caduoum under these laws might take it as substituted 
heir. For the mode in which these laws operated, see note on 
^ Tit. 20. 8. 

It is easy to understand, that where there were more than 
two persons instituted, the devolution might not be the same by 
substitution and by the pis accrescendi. Supposing A, B, and 0 
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another. 
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disposed of any part, this share was divided among all those who 
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^ ’ : required to be expressly entered on : whereas, if instituted heirs 
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representatives of a co-heir who had died after entering, but before 
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(3) The laws known under the joint name of the lex Julia et 
ivic.-'ri. Papia Po'ppfe-a, had, while in force, given a further reason for this 
mode of mutually substituting the heirs to each other, as under 
i provisions some persons could take what was given them, but 

/p> could not claim caduca. By substitution, an heir incapable of 

I claiming a caducum under these laws might take it as substituted 

I heir. For the mode in which these laws operated, see note on 
>p Tit. 20. 8. 

I J / It is easy to understand, that where there were more than 
two persons instituted, the devolution might not be the same by 
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were all instituted heirs, and B substituted to A, and then D sub- , 
stituted to B ; if A and B died, by B being substituted to A the 
shares of A and B would both go to D ; but by the jus aocrescendi 
(i.e. supposing B had not been substituted to A) the share of A 
would have been vacant, and would have been divided between D 
and C. 

2. Et si* ex disparibiis partibus 2. If a testator, having instituted " ' 
beredes scriptos invieem substituerit several heirs with unequal shares, . ‘ 
et nuUam mentionem in substitu- substitutes them reciprocally the one ij. , ^ 

tione habuerit partiiun, eas videtur to the other, and makes no mention 
partes in substitutione dedisse, quas of the shares they are to have in the ^ ' ’ 

in institutione expressit : et ita diwis substitution, he is considered to have ,, ,€ „ , , 
Pius rescripsit. given the same shares in the substitu- 1 ’ 

tion which he gave in the institution ;| 
thus the Emperor Antoninus decided 
by rescript. 

C. vi. 26. 1. 


If he chose, however, to specify the shares they were to take 
in that portion to which they were substituted, there was no 
necessity that they s&ould be the same shares as those they were 
said to take by institution. .. 

3. Sed si institute heredi et 3. If a co-heir is substituted to any 0/^4 ^ ; 

coheredi suo substituto dato alius instituted heir, and a third person to 

substitutus fuerit, divi Severus et that co-heir, the Emperors Severus 

Antoninus sine distinc tione rescri- and Antoninus have by rescript de- • 

pserunt, ad utramque iDartem sub- cided that this third person shall be 
stitutum admitti. admitted to the portions of both with- 

out distinction. 

J). xxviii. 6. 41. pr. 


A testator institutes two heirs, A and B. He substitutes B to 
A, and to B he substitutes C. Supposing neither A nor B takes 
the inheritance, 0 will take the part of each, idmmqiie partem^ 
and will take it without any distinction (sme distmotione) as to 
what was the order in which the testament was drawn up, or 
whether it is A or B that first dies or refuses or becomes incapable 
of taking the inheritance. How he would take the part of B is 
clear enough ; but if B died or refused the inheritance before A, how 
would C take A's share ? He did so by the rule siihsUtutus suh’- 
stitido censetur substitutus iustituto; the person substituted to! 
the substitute is considered substituted to the instituted heir ; C| 
is substituted to B, who is substituted to A, and therefore C is, by 
what was termed a toidta suhstitutio, substituted to A, and takes 
his part. 


4. Si servmn alienum quis pa- 
tremfamilias arbitratus, heredem 
scripserit et, si heres non esset, 
Maevinm ei substituerit isque servus 
jussu domini adierit hereditatem, 
Msevius in partem admittitur. Ilia 
enim verba ‘ si heres non erit * in 


4. If a testator institutes the slave 
of another his heir, supposing him to 
be a paterfamilias y and, to provide for 
the case of this person not becoming his 
heir, substitutes Maevius in his place : 
then, if that slave should afterwards 
enter upon the inheritance at the com- 
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were all instituted heirs, and B substituted to A, and then D sub- 
stituted to B ; if A and B died, bj B being substituted to A the 
shares of A and B would both go to D ; but by the ac-'-.resoendi 
(i.e. supposing B had not been substituted to A) the share of A 
would have been vacant, and would have been divided between D 
andO. 
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lieredes scriptos invieem sulistitiierit 
et nnllam mentionem in substitii- 
tione habuerit partkim, eas ’^ddetur 
partes in substitntione dedisse, quas 
in institiitione expressit : et ita di\ais 
Pius rescripsit. 


C. Yl. 


2. If a testator, having instituted ' 
several heirs with unequal shares, - ■ 
substitutes them reciprocally the one 
to the other, and makes no mention 
of the shares they are to have in the 
substitution, he is considered to have 
given the same shares in the substitu-l 
tion which he gave in the institution 
thus the Emperor Antoninus decided 
by rescript. 
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If he chose, however, to specify the shares they were to take 
in that portion to which they were substituted, there was no 
necessity that they s&ould be the same shares as those they were 
said to take by institution. 

ifu. vv. 

3. Sed si institute heredi et 3. If a co-heir is substituted to any 0/^4 
coheredi suo substituto dato alius instituted heir, and a third person to 
substitutus fuerit, divi Severus et that co-heir, the Emperors Severus 
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jiserunt, ad utramque jiartem sub- cided that this third person shall be 
stitutum admitti. admitted to the portions of both with- 

out distinction. 

J). xxviii. 6. 41. pr. 


A testator institutes two heirs, A and B. He substitutes B to 
A, and to B he substitutes C. Supposing neither A nor B takes 
the inheritance, C will take the part of each, tdmmqiie paHem^ 
and will take it without any distinction (sme distwiotione) as to 
what was the order in which the testament was drawn up, or 
whether it is A or B that first dies or refuses or becomes incapable 
of taking the inheritance. How he would take the part of B is 
clear enough ; but if B died or refused the inheritance before A, how 
would C take A's skare ? He did so by the rule mT)sUtutus suh- 
stitiito censetur substitutus instituto; the person substituted to I 
the substitute is considered substituted to the instituted heir ; C| 
is substituted to B, who is substituted to A, and therefore C is, by 
what was termed a tadia suhstitutio, substituted to A, and takes 
his part. 


4. Si servum alienum quis pa- 
tremfamilias arbitratus, heredem 
scripserit et, si heres non esset, 
Maevinm ei substituerit isque servus 
jnssn domini adierit hereditatem, 
Msevius in partem admittitur. Ilia 
enim verba ‘si heres non erit’ in 


4. If a testator institutes the slave X. 
of another his heir, supposing him to 
be a paterfcmiilias, and, to provide for 
the case of this person nut becoming his 
heir, substitutes Maevius in his x)lace : 
then, if that slave should afterwards 
enter upon the inheritance at the com- 
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eo quidem, quern alieno juri snb- 
jectiun esse testator scit, sic acci- 
piuntur: si iieque ipse heres erit 
neque alium heredem effecerit: in 
eo vero, quern patremfamilias esse 
arbitratur, illud significant : si here- 
ditatem sibi eive, cujus juri postea 
subjeetus esse coeperit, non adqui- 
siexit. Idque Tiberius Caesar in per- 
sona Parthenii servi sui constituit. 


mand of his master, the substituted 
person, Maevius, would be admitted 
to a part. For the words, ‘ if he does 
not become my heir,’ in the case of a 
person whom the testator knew to be 
under the dominion of another, are 
taken to mean, if he neither becomes 
heir himself, nor causes another to be 
heir ; but in the case of a person whom 
the testator supposed to be a pater- 
familias^ the words mean, ‘ if the heir 
acquires the inheritance neither for 
himself nor for him to whose dominion 
he afterwards becomes subject.’ This 
was decided by Tiberius Caesar in the 
. case of his own slave Parthenius. 

D. xxviii. 5. 40, 41. 

The pars which each took was one-half. (Theoph. Four,) 
That each should take half in such a case was a mere arbitrary 
regulation, formed on no principle of law, but only meeting, as 
was supposed, the equity of the case. It seemed hard that the 
master of the slave should lose all benefit Trom the institution, 
when the words of the testament gave him the whole inheritance, 
and hard that the instituted heir should take nothing when the 
master of the slave was profiting by a mistake of the testator. 
Accordingly Tiberius decided that each should have half. 




Tit. XVI. DE PUPILLARI SUBSTITUTIONE. 


7 / / ^ ' Liberis suis impuberibus, quos 

potestate quis habet, non solum 
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ita, ut supra diximus, substituere 
id est ut, si heredes ei non 
M ^ extiterint, alius ei sit heres, sed eo 

« t/«vamplius ut et, si heredes ei extite- 
rint et adhuc impuberes mortui fue- 
rint, sit eis aliquis heres. Veluti si 
quis dicat hoc modo : ‘ Titius filius 
c ^ r 'in heres mihi esto ^ si filius mens 

W - heres mihi non erit, sive heres erit 
'f iAAAf ^ et prius moriatur, quam in suam 
^ tutelam venerit (id est pubes factus 

^ ' sit), tunc Seius heres esto.’ Quo 

casu si quidem non extiterit heres 
filius, tune substitutus patri fit 
heres : si vero extiterit heres filius 
et^ ante pubertatem decesserit, ipsi 
filio^ fit heres substitutus. Nam 
moribus institutum est, ut, cum ejus 
aetatis sunt, in qua ipsi sibi testa- 
nientum facere non possunt, jparentes 
eis faciant. 


A testator can substitute an heir 
in place of his children, under the 
age of puberty, and in his power, 
not only in the manner we have just 
mentioned, namely, by appointing 
some other person his heir in case 
his children do not become his heirs, 
but also, if they do become his heirs, 
but die under the age of puberty,, he 
may substitute another heir; as, for 
example, if any one says, ‘ Let Titius, 
my son, be my heir, and, if he should 
not become my heir, or, becoming my 
heir, should die before he comes to 
be his own master, i.e. before he 
arrives at puberty, let Seius be my 
heir.’ In this case, if the son does 
not become the heir, the substituted 
heir is heir to the father ; but, if the| 
son becomes heir, and then dies under! 
the age of puberty, the substituted! 

heir is then hqir tq the ^n. For cus-j 

tom has established tfiat ascendants- 
may make testaments for their child- 
ren who are not of an age to make 
testaments for themselves. 


Gai. ii. 179, 180. 
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eo quiclem, quern alieno jnri sub- mand of his master, the substituted 
jectum esse testator scit, sic acci- person, Maevius, would be ^ admitted 
piuntur : si iieqiie ipse heres erit to a part. For the words, ‘if he does 
neque alium heredem effecerit ; in not become my heir,’ in the case of a 
eo vero, quern patremfamilias esse person whom the testator knew to be 
arbitratur, illud significant : si here- under the dominion of another, are 
ditatem sibi eive, cujus juri postea taken to mean, if he neither becomes 
subjectus esse coeperit, non adqui- heir himself, nor causes another to be 
sierit. Idque Tiberius Caesar in per- heir ; but in the case of a person whom 
sona Parthenii servi sui constituit. the testator supposed to be a pater- 

familias^ the words mean, ‘ if the heir 
acquires the inheritance neither for 
himself nor for him to whose dominion 
he afterwards becomes subject.’ This 
was decided by Tiberius Caesar in the 
. case of his own slave Parthenius. 

D. xxviii. 5. 40, 41. 

The pars which each took was one-half. (Theoph. Par.) 
That each should take half in such a case was a mere arbitrary 
regulation, formed on no principle of law, hut only meeting, as 
was supposed, the equity of the case. It seemed hard that the 
master of the slave should lose all benefit Trom the institution, 
when the words of the testament gave him the whole inheritance, 
and hard that the instituted heir should take nothing when the 
master of the slave was profiting by a mistake of the testator. 
Accordingly Tiberius decided that each should have half. 




Tit. XVI. DE PUPILLARI SUBSTITUTIONS. 


y'irr kiberis suis impuberibus, quos 
potestate quis habet, non solum 
A * I ita, ut supra diximus, substituere 

^ potest, id est ut, si heredes ei non 

^ extiterint, alius ei sit heres, sed eo 

1 ‘t « t/<vamplius ut et, si heredes ei extite- 
\ lint et adhuc impuberes mortuifue- 
^ j'Av •^’t^^rint, sit eis aliquis heres. Veluti si 
, i- . / T'ois dicat hoc modo : ‘ Titius filius 

' i ' ' meus heres mihi esto si filius metis 
* heres mihi non exit, sive heres exit 
et prius moriatur, quam in suam 
; ^ ^ tutelam venerit (id est pubes factus 

" sit), tunc Seius heres esto.’ Quo 

!: casu si quidem non extiterit heres 

filius, tune substitutus patri fit 
i ’ heres : si vero extiterit heres filius 

et ante pubertatem decesserit, ipsi 
filio fit heres substitutus. Nam 
moribus institutum est, ut, cum ejus 
aetatis sunt, in qua ipsi sibi testa- 
mentum facere non possunt, parentes 
eis faciant. 


A testator can substitute an heir 
in place of his children, under the 
age of puberty, and in his power, 
not only in the manner we have just 
mentioned, namely, by appointing 
some other person his heir in case 
his children do not become his heirs, 
but also, if they do become his heirs, 
but die under the age of puberty,, he 
may substitute another heir; as, for 
example, if any one says, ‘ Let Titius, 
my son, be my heir, and, if he should 
not become my heir, or, becoming my 
heir, should die before he comes to 
be his own master, i.e. before be 
arrives at puberty, let Seius be my 
heir.’ In this case, if the son does 
not become the heir, the substituted 
heir is heir to the father ; but, if tbe| 
son becomes heir, and then dies under 
the age of puberty, the substituted] 
heir is then hqir tQ4he ^n. For cus- 
tom has established ffiat ascendants^ 
may make testaments for their child- 
ren who are not of an age to make 
testaments for themselves. 

. 179, 180. 
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A child under the age of puberty might be sui jwris, and so 
have the legal right to make a testament ; his status might 
be such as "to give him the testamenti f actio ^ but he would not 
have the power of exercising his right to make a testament, 
according to the distinction between a right and the power of 
availing oneself of the right, so often met with in Korn an law. 
If this child, then, died before attaining fourteen years, he would 
necessarily die intestate, which in Roman eyes was so great a 
misfortune for any one, that the father of the child was permitted 
to make the child’s testament, but only as a part of, and as accessory 
to, his own. The right to make a child’s testament depended on 
the possession of the ‘patria potestas^ and could only be exercised 
with regard to those childi’en who were in the father’s power. 

In the words si films mens lieres milii non erit^ sive heres erit 
et priuB moriatii}\ we have an instance both of the vulgar and the 
pupillary substitution. It was long a vexed question among the 
jurisprudents (Cic. cle Orat i. 39. 57), whether, if one only was 
expressed, the other was implied; whether, for instance, if the 
words si films meus*lieres milii non erit stood alone, and the child 
became heir but died under the age of puberty, the substituted 
heir would take as if he had been substituted by vulgar sub- 
stitution. Marcus Aurelius terminated the doubt by deciding 
that each substitution implied the other (D. xxviii. ,6. 4), so that, 
when the son was instituted heir, the person substituted to him 
by pupillary substitution was considered as substituted to him by 
vulgar substitution; and conversely, the person substituted by 
vulgar substitution was considered as substituted by pupillary 
substitution, unless, in either case, the testator had expressed a 
wish to the contrary. 


1. Qua ratione excitati, etiam 
constitxitionem in nostro posuimus 
codice, qua prospectum est, ut, si 
mente captos habeant filios vel 
nepotes vel pronepotes cujuscumque 
sexus vel gradus, liceat eis, etsi 
puberes sint, ad exemplum pupillaris 
substitutionis certas personas siib- 
stituere : sm autem resipueriot, 
eandem substitutionem infirmari, et 
hoc ad exemplum pupillaris substi- 
tutionis, quae, postquam pupillus 
adoleverit, infirmatur. 


C. vi. 26.9; 


1. Guided by this prmciple, we 
have also inserted a constitution in our 
code, which provides that, if a man 
has children, grandchildren, or great- 
grandchildren, opt of their right minds, 
of whatever sex or degree, he may, 
although they have attained the age of 
puberty, substitute certain persons as 
heirs in place of such children, on 
the analogy of pupillary substitution. 
But if they regain their reason, the 
substitution becomes void, on the ana- 
logy of pupillary substitution, which 
ceases to operate when the minor 
attains to puberty. 

). xxviii. 6. 14. 


This kind of substitution is termed by the commentators quasi- 
pupillaHs or exemplaris^ because made ad e^emplUin qyupjillaris 
siilstitutionis. The power here given differs from that of making 
, a child’s testament in two points : (1) it could be made by any 
ascendant, whether paternal or maternal, and not only by the 
paterfamilias ; and (2) the testator could not substitute any one 
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according to the distinction between a right and the power of 
availing oneself of the right, so often met with in Korn an law. 
If this child, then, died before attaining fourteen years, he would 
necessarily die intestate, which in Roman eyes was so great a 
misfortune for any one, that the father of the child was permitted 
to make the child’s testament, but only as a part of, and as accessory . 
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the possession of the ‘patria potestas, and could only be exercised | 
with regard to those childi’en who were in the father’s power. 

In the words si Jiliiis mens lieres milii non erit, sive heres erit 
et prius moriatii}\ we have an instance both of the vulgar and the 
pupillary substitution. It was long a vexed question among the 
jurisprudents (Cic. de Orat i. 39. 57), whether, if one only was 
expressed, the other was implied; whether, for instance, if the 
words si filius meus*Iieres niilii non erit stood alone, and the child 
became heir but died under the age of puberty, the substituted 
heir would take as if he had been substituted by vulgar sub- 
stitution. Marcus Aurelius terminated the doubt by deciding 
that each substitution implied the other (D. xxviii. ^6. 4), so that, 
when the son was instituted heir, the person substituted to him 
by pupillary substitution was considered as substituted to him by 
vulgar substitution; and conversely, the person substituted by 
vulgar substitution was considered as substituted by pupillary 
substitution, unless, in either case, the testator had expressed a 
wish to the contrary. 


1. Qua ratione excitati, etiam 
eonstitxitionem in nostro posuimus 
codice, qua prospectum est, ut, si 
mente captos habeant filios vel 
nepotes vel pronepotes cujuscumque 
sexus vel gradus, liceat eis, etsi 
puberes sint, ad exemplum pupillaris 
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stituere : sin autem resipiieriut, 
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hoc ad exemplum pupillaris substi- 
tutionis, quae, postquam pupillus 
adoleverit, infirmatur. 


C. vi. 26.9; 


1. Guided by this prmciple, we tx/- fi 
have also inserted a constitution in our \ 
code, which provides that, if a man 
has children, grandchildren, or great- 
grandchildren, aut of their right minds, 
of whatever sex or degree, he may, 
although they have attained the age of 
puberty, substitute certain persons as 
heirs in place of such children, on 
the analogy of pupillary substitution. 

But if they regain their reason, the 
substitution becomes void, on the ana- 
logy of pupillary substitution, which 
ceases to operate when the minor 
attains to puberty. 

D. xxviii. 6. 14. 




This kind of substitution is termed by the comm^entators quasi- ^ 
pmpillaris or exemplaris, because made ad es^mpl^in 'piqyillaris 
siibstitiitionis. The power here given differs from that of making 
a child’s testament in two points: (1) it could be made by any I ^ 
ascendant, whether paternal or maternal, and not only by the I ^ 
paterfamilias', and (2) the testator could not substitute anyone! * 
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. , i he pleased. He was obliged to appoint one among certas personas ^ 

viz. one of the descendants of the insane, and, if there was none, 

' s then one of his brothers. If he had no brother, the choice of the 

testator was then unrestrained. (0. vi. 26. 9.) 

■ v If for any other cause than insanity a descendant was inca- 

H pable of making a testament, the emperor would, if he thought fit, 

* ’ give a licence to the head of the family to make a testament for 

V xxviii. 6. 43. pr.) 

2. Igitur in pnpillari substifcu- 2, Therefore in a pupillary snbsti- 
C" tione secundum prsefatum modum tution, made in the way we have men- 

yL..- . ordinata duo quodammodo sunt te- tioned, there are in a maimer two tes- 

^ * stamenta, alterum ^latris, alterum taments, one of the father, the other 

^ . tamquam si ipse filius sibihere- of the son, as if the son had instituted 

dem instituisset : aut certe unum an heir to himself; or at least there 
,ii est testamentum duariim causarum, is one testament, dealing with two 

|: id est duarum hereditatum. matters, that is, two inheritances. 

, Gai. ii. 180. 

.u*-* " ^ 'V v' . . 

, - 3. Sin autem quis ita formido- 3. If a testator is so apjirehensive 

^ losus sit, lit timeret, ne filius ejus as to fear lest, after his death, his 

/'V pupillus adhuc ex eo, quod palam son, being yet^a pupil, should be ex- 

; ^ •'''*substitutum accepit, post obitum posed to the risk of having designs 
periculo insidiarum subicere- formed against him from another 

1 ^ ^ 'tur: vulgarem quidem substitutio- person being openly substituted to 

" C "*vv - nem palam facere et in primis testa- him, he ought to make openly a vul- 

i-v ' V.. P ' menti partibus debet, illam autem gar substitution and insert it in the 

substitutionem, per qiiam et si heres first part of his testament; and to 

' ' extiterit pupillus et iiitra pubertatem write the substitution, by which a 

i 4 ’'i'vv»t'i^*decesserit, substitutus vocatur, se- substituted heir is called to the in- 
’*! ii.r paratim in inferioribus partibus heritance, if his son should become 

^ seribere eamque partem proprio lino an heir and then die under the age of 

consi^are et in puberty, by itself, and in the lower 

parte testamenti cavere ne part, which part ought to be sepa- 

1 ^ ' mferiores tabulae vivo filio et adhuc rately tied up and sealed: and he 

ifi impubere aperiantur. Illud palam ought also to insert a clause in the 

1 est, non ideo minus valere substitu- first part of his testament, forbidding- 

■ i l tionem impuberis filii, quod in the lower part to be opened while 

t j iisdem tabulis scripta sit, quibus his son is alive and under the age of 

^ I sibi quisque heredem instituisset, puberty. Of course a substitution to 

quamvis hoc pupillo periculosmn a son under the age of puberty is not 

^[.'i sit. less valid because written on the 

; same tablet in which the testator has. 

^ instituted him his heir, whatever 

danger it may involve to the impil. 

% g-ai. a. isi. 
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^ 4. Non solmn autem heredibus 

institutis impuberibus liberis ita 


4. Ascendants may not only sub- 
stitute to their children under the age 


substituere parentes possunt, ut et of puberty, so that if such children be- 
si heredes eis extiterint et ante pu- come their heirs, and die under the 
bertatem mortui fuerint, sit eis age of j)w.herty, any one whom the 
heres is, quern ipsi voluerint, sed testator pleases shall be made their 
etiam exheredatis. Itaque eo casu heir, hut they may also substitute 
si quid pupillo ex hereditatibus fo jtheir dismherited c hildr en ; and 
legatisve aut donationibus propin- tnSefbfe, Ihi such a case, whatever 


m such a case, whatever 



quorum atque amicoriim adquisitum a disinherited child, within the age 


fuerit, id omne ad substitutum per- of puberty, may have acquired by 
tinet.^ Qusecumque diximus de sub- succession, by legacies, or by gift from 
stitutione impuberam liberorum vel relations and friends, aU becomes the 
heredum institutorum vel exhere- property of the substituted heir. AE 
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he pleased. He was obliged to appoint one among certas personas^ 
viz. one of the descendants of the insane, and, if there was none, 
then one of his brothers. If he had no brother, the choice of the 
testator was then unrestrained. (0. vi. 26. 9.) 

If for any other cause than insanity a descendant was inca- 
pable of making a testament, the emperor would, if he thought fit, 
give a licence to the head of the family to make a testament for 
him. (D. xxviii. 6. 43. pr.) 

2. Igitur in pnpillari substifcu- 2, Therefore in a pupillary snbsti- 
tione secundum prsefatum modum tution, made in the way we have men- 
ordinata duo quodammodo sunt te- tioned, there are in a maimer two tes- 
stamenta, alterum jiatris, alterum taments, one of the father, the other 
filii, tamquam si ipse fihus sibi here- of the son, as if the son had instituted 
dem instituisset : aut certe unum an heir to himself; or at least there 
est testamentum diiarum causarum, is one testament, dealing with two 
id est duarum hereditatum. matters, that is, two inheritances. 


1 ^. h>4 


Gai. ii. 180. 

■ - 3. Sin autem quis ita formido- 3. If a testator is so apjirehensive 

^ losus sit, lit timeret, ne filius ejus as to fear lest, after his death, his 

^ pupillus adhuc ex eo, quod palam son, being yet^a pupil, should be ex- 

, ^ * substitutum accepit, post obitum posed to the risk of having designs 

periculo insidiarum subicere- formed against him from another 

* 1 ^ 1 , , inr: vulgareni quidem substitutio- person being openly substituted to 

' f nem palam facere et in primis testa- him, he ought to make openly a viil- 

’ V., P ' menti partibus debet, iliam autem gar substitution and insert it in the 

, substitutionem, iier qiiam et si heres first part of his testament; and to 

' ^ ‘ extiterit pupillus et intra pubertatem write the substitution, by which a 

i 4 ‘’’Hv-»tt»*decesserit, substitutus vocatur, se- substituted heir is called to the in- 
’*1 f •" paratim in inferioribus partibus heritance, if his son should become 

‘ seribere eamque partem proprio lino an heir and then die under the age of 

^ consi^are et in imberty, by itself, and in the lower 

f'f parte testamenti cavere ne part, which part ought to be sepa- 

^ mferiores tabulas vivo filio et adhuc rately tied up and sealed: and he 
i ^ impubere aperiantur. Illud palam ought also to insert a clause in the 

j I est, non ideo minus valere substitu- first part of his testament, forbidding- 

'i tionem impuberis filii, quod in the lower part to be opened while 

i iisdem tabulis scripta sit, quibus his son is alive and under the age of 

« j sibi quisque heredem instituisset, puberty. Of course a substitution to 

; quamvis hoc pupillo periculosuin a son under the age of puberty is not 

[.i sit. less valid because written on the 

same tablet in which the testator has. 

■ ; t instituted him his heir, whatever 

danger it may involve to the pupil. 

ii. 131. 





4. Non solmn autem heredibus 
institutis impuberibus liberis ita 
substituere parentes possunt, ut et 
si heredes eis extiterint et ante pu- 
bertatem mortui fuerint, sit eis 
heres is, quern ipsi voluerint, sed 
etiam exheredatis. Itaque eo casu 
si quid pupillo ex hereditatibus 
legatisve aut donationibus propin- 
quorum atque amicoriim adquisitum 
fuerit, id omne ad substitutum per- 
tinet. Qusecumque diximus de sub- 
stitutione impuberam liberorum vel 
heredum institutorum vel exhere- 


4. Ascendants may not only sub- 
stitute to their children under the age 
of puberty, so that if such children be- 
come their heirs, and die under the 
age of i)W-berty, any one whom the 
testator pleases shall be made their 
heir, but they may also substitute 
fo jtheir dismherited c hildr en ; and 
tnSefofe, Ihi such a case, whatever 
a disinherited child, within the age 
of puberty, may have acquired by 
succession, by legacies, or by gift from 
relations and friends, aU becomes the 
property of the substituted heir. AE 
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clatonim, eadem etiam cle posttimis we have said concerniBg the STihstitii- 
inteUegimTis, tion of children under the age of pu- 

berty, whether instituted heirs, or dis-. 
inherited, is applicable also to post-., 
humous cMldl'eii* 

Gai. ii. 182,183.’^ 

It was not because he instituted a child in his own testament 
that a imterfamilias could make the testament of that child, but 
because the child was jn^his power, and hence he could make the 
testaments even of children whom he disinherited. Grandchildren 
and other descendants could also be made subject to a pupillary 
substitution by their grandfather, if they were immediately in his 
power, that is, if their own father was dead or emancipated. 

It was necessary that the child should be under the power of ' 
the father at the time of making the substitution, and also at that 
of the father's death. 'So testator could, therefore, substitute to an 
emancipated child. (D. xxviii. 6. 2. pr.) If, after the child became R 
sui juris ^ he was arrogated, this vitiated the substitution; but the 
person -who arrogated him was obliged to give security that if the 
child died under the age of puberty, he would give up to the 
substituted heir, or to the lieredes legithni if no one was substi- 
tuted, all that would have come to the pupil if the substitution 
had remained valid. Pupillary substitution might also be made 
by the adoptive father ; but it did not affect the property which 
the pupil had when arrogated. (See Bk. i. Tjt. 11. 3.) It is, 
perhaps, hardly necessary to observe, that in every case of pupil- 
lary substitution save the last, the substituted heir took not only ^ 
what the pupil received from the father, but all that the pupil 
would have had to dispose of by testament, if he had been capable 
of making a testament. 

5. Xo one can make a testament 
for his children unless he also makes 
a testament for himself : for the pu- 
X^illary testament is a part of, and 
accessory to, the testament of the 
parent, so much so, that if the testa- 
ment of the father is not valid, neither 
is that of the son. 

D. xxviii. 6. 2. 1. 
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^5. Liberis autem suis testamen- 
tum facere nemo potest, nisi et sibi 
faciat ; nam piipillare testamentiun 
P^s et sequela est paterni testamenti, 
. ''"adeo ut, si patris testamentum non 
valeat, ne filii quidem valebit. 




The two testaments were generally contained in the same 
instrument ; but a testator might, if he pleased, make his son's 
testament by a different instrument, or might even make it by 
verbal nuncupation, although his own testament was written. 

6. Yel singulis autem libbris vel 6. A testator may make apuj)illary 4^ 4 

qui ^ eorum noyissimus impubes substitution to each of his children, 
morietur, substitui potest. Singulis or to him who shall plie the last, under **^* «»^ 
quidem, si nenainem eorum intestato the age of puferty; to each if he is 
decedere voluit : novissimo, si jus unwilling that any of them should die 
legitimarum hereditatum integrum intestate ; to the last who shall die, if 
inter eos custodiri veht. he wishes that the order of legal suc- 

cession should be rigidly preserved 
among them. 

T>, xxviii. 6. 37. 
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the pupil had when arrogated. (See Bk. i. Tjt. 11. 3.) It is, 
perhaps, hardly necessary to observe, that in every case of pupil- 
lary substitution save the last, the substituted heir took not only 
what the pupil received from the father, but all that the pupil 
would have had to dispose of by testament, if he had been capable 
of making a testament. 

5. Xo one can make a testament 
for his children unless he also makes 
a testament for himself : for the pu- 
j)niary testament is a part of, and 
accessory to, the testament of the 
parent, so much so, that if the testa- 
ment of the father is not valid, neither 
is that of the son. 

D. xxviii. 6. 2. 1. 
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5. Liberis autem suis testamen- 
tum facere nemo potest, nisi et sihi 
faciat ; nam j)iipillare testamentiun 
j^s et sequela est paterni testamenti, 
. ''"adeo ut, si patris testamentum non 
valeat, ne fihi quidem valebit. 
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The two testaments were generally contained in the same 
instrument ; but a testator might, if he pleased, make his son's 
testament by a different instrument, or might even make it by 
verbal nuncupation, although his own testament was written. aw 

6. Yel singulis autem lihbris vel 6. A testator may make a piixoiUary 4 / hau 
qui eorum novissimus imputes substitution to each of his children, 
morietur, substitui potest. Singulis or to him who shall Ji^Jdx§Jast under 
quidem, si nenainem eorum intestato the age of puSefty; to earii if he is 
decedere voluit : novissimo, si jus unwilling that any of them should die 
legitimarum hereditatum integrum intestate ; to the last who shall die, if 
inter eos custodiri veht. he wishes that the order of legal suc- 

cession should be rigidly preserved 
among them. 

D, xxviii. 6. 37. 
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7. Siibstitiiitur autem impii- 
^ beri ant nominatim, veluti * Titius ’ 
'^lut generaliter ‘ qnisquis mihi heres 
erit : ’ quibns verbis vocantm* ex 
substitiitione, impiibere filio mortiio, 
qni et script! sunt beredes et exti- 
terimt, et pro qua parte beredes facti 
sunt. 


impu- 7. A substitution may be made to 
?itius’ a child under the age of puberty by 
heres name, as ‘ Let Titius succeed; ' or gene- 
ur ex rally, as, ‘ whoever shall be my heir.’ 
ortuo, By" these latter words aU are called to 
3 exti- the inheritance by substitution, on the 
ss facti death of the son under the age of 
puberty, who have been instituted, and 
have become heirs to the father, and 
each in proportion to the share as- 
signed to him as heir. 

D. xxviii. 6, 8. 1. 


Qitisqids mihi heres erit^ idem impuheri filio heres esto^ is 
the full expression given in the Digest. 

* . 8. Masculo igitur usque ad quat- 8. A substitution then may be made 

^ftuordecim annos substitui potest, to males up to the age of fourteen, 

feminas usque ad duodecim annos : and to females up to that of twelve 

et si hoc tempus exoesserit, substi- years : this age once passed, the sub-^ 

tutio evanescit. stitution is at an end. 


D. xxviii. 6. 14. 


The father could not extend the time bej^ond fourteen years, 
but he could make it less ; as, for example, si films mens intra 
decimum annum decesserit 

The siibsUtutio piipillaris would be at an end not only by the I 
/ pupil attaining the age of p uberty, but by his undergoing 
Icapitis demimdio and not recovering his former status before the 
^jage of puberty, or dying before his father, as, in either of these 3 *^5 ^" 
bases, it would be impossible he iEould make a testament. Or, 


iagain, if no one entered on the fathei’’s inheritance, or the father’s 
! testament was in any way made inoperative, the testament of the 


son was void, because it was on the validity of the testament of 
the father that the validity of the testament of the son depended. 


, Extraneo vero vel filio puberi 

heredi institute ita substituere nemo 


-4 potest, ut, si heres extiterit et intra 

aliquod tempus decesserit, alius ei 
sit heres : sed hoc solum permis- 
sum est, ut eum per fideicommissum 
testator obliget, alii hereditatem ejus 
vel totam vel pro parte restituere : 
^ quod jus quale sit, suo loco trademus. 


9. After having instituted a stranger j 
or son of Ml age, a testator cannot 1 
then go on to substitute another heir \ 
to him, if he dies within a certain J 
time. All that is allowed is, to oblige, 
the person insti- 
tuted to give up all or a part to a third 
person. What the law is on this point 
we will explain in its proper place. » 


Gai. ii. 184. 


It is to be observed that, in a fideicommissum^ the testator 
does not attempt to deal with the inheritance of another; he 
only regulates the transmission of his own, .and nothing, therefore, 
passed by the fideicommissum^ except what came to the person 
instituted from the testator. 

Soldiers could make a testament for their children without 
having made their own, and could substitute, so far as the inherit- 
ance they gave went, to their children over puberty, to emancipated 
children and strangers. (D. xxviii. 6. 2 . 1 ; D.^xxviii. 6. 10. 5 ; 
D. xxviii. 6. 15 ; D. xxix. 1. 41. 4 and 5.) 
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7. Siibstitiiitur autem impu- 
. beri ant nominatim, veluti * Titius ’ 
'^lut generaliter ‘ qnisquis mihi beres 
erit : ’ quibtis verbis vocantur ex 
substitiitione, impiibere filio mortiio, 
qni et scripti sunt beredes et exti- 
terimt, et pro qua parte beredes facti 
sunt. 


7. A substitution may be made to 
a child under tbe age of puberty by 
name, as ‘ Let Titius succeed; ’ or gene- 
ralTy, as, ‘ whoever shall be my heir.’ 
By" these latter words aU are called to 
the inheritance by substitution, on the 
death of the son under the age of 
puberty, who have been instituted, and 
have become heirs to the father, and 
each in proportion to the share as- 
signed to him as heir. 
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Quisqids mihi lieres erit^ idem impuheri filio lieres esto, is 
^ the full expression given in the Digest. 

8. A substitution then may be made 
to males up to the age of fourteen, 


^ . 8. Masculo igitur usque ad qiiat- 

^ftuordecim annos substitui potest, 
feminas usque ad duodecim annos: 
et si hoc tempus exoesserit, substi- 
tutio evanescit. 


and to females up to that of twelve 
years ; this age once passed, the sub-1 
stitution is at an end. 
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The father could not extend the time bej^ond fourteen years, 
but he could make it less ; as, for example, si jilms mens intra 
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The S’uhstitiitio pupillaHs would be at an end not only by the I 
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demimdio and not recovering his former status before the 




^jage of puberty, or dying before his father, as, in either of these 3 ‘ 


bases, it would be impossible he ihould make a testament. Or, 

I again, if no one entered on the fathei^’s inheritance, or the father’s 
I testament was in any way made inoperative, the testament of the 
son was void, because it was on the validity of the testament of 
the father that the validity of the testament of the son depended. 
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9. After having instituted a stranger j 
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then go on to substitute another heir \ 
to him, if he dies within a certain J 
time. All that is allowed is, to oblige, 
'^jk.fid^eicom77vissu7n, the person insti- 
tuted to give up all or a part to a third 
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It is to be observed that, in a Jideicommissum^ the testator 


does not attempt to deal with the inheritance of another; he 
only regulates the transmission of his own, .and nothing, therefore, 
passed by the jideiGommissum^ except what came to the person 
instituted from the testator. 

Soldiers could make a testament for their children without 
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Tit. XVII. QUIBUS MODIS TESTAMENTA 
INFIRMANTUR. , 

■w./ V . .^ •. . . . h..-. ■■ 

Testamentiim jnre factum usque A testament duly made remains 
eo valet, donee rumpatur irritmnve valid until it is either revoked or 
fiat. rendered ineffectual. 

If sometliing was originally wanting to the validity of the 
testament, if some formality was wanting, it was spoken of as 
being mpisfAtm, non jure factum^ or imi^erfectiim ; and as 'nulUus 
momenii^ if a child was not properly disinherited. But it might 
be quite valid when made, and subsequently lose its effect; in 
such a case it was either rivptnm^ i.e. its force was broken, it was j 
revoked, either by agnation or a mus lieres^ or by a subsequent ; 
testament ; or it was irritum^ rendered useless by the testator S, 
undergoing a change of stakis^ or by no one entering, under it, on ! 
the inheritance. (Q. xxviii. 3. 1.) In this last case it was specially j 
said to be destikiUtm; but the general expression irritum was 
applied, as well as the more particular term clestikitnm^ to a testa- 
ment that had been abandoned. 

We have no term nearer to mptnm than i^vok®.^ 5 
not express it very accurately, as the rupture of the testament ■ 
might be something quite independent of the testator^s will,‘ 
whereas revocation properly implies a voluntary act of the testator. 
We have hitherto, in order to keep up the metaphor, translated it, 

^ the force of the testament is broken ; ’ but this paraphrase is too 
cumbrous to be retained when the expression occurs frequently. 

1. Eumpiturautemtestamentum, 1. A testament is revoked when, 
cum in eodem statu manente testa- the testator §iill . remaining„ in the|t 
tore ipsius testament! jus vitiatur. same stat'us, the effect of the testament j 
Si quis enim post factum testamen- is destroyed ; for if, after making his * ^ 
turn adoptaverit sibi filium per im- testament, he arrogates a person siii 
peratorem eum, qui sui juris est, aut juris by license from the emperor, 
per prsetorem secundum nostram or if in the presence of the praetor, 
censtitutionem eum, qui in potestate and by virtue of our constitution, he 
parentis fuerit, testamentum ejus adopts a child under the power of his 
rumpitur quasi adgnatione sui natural ascendant, then the testament 
heredis. is revoked by this quasi-agnation of a 

suus Jieres. 

Gai. ii. 138, et seq. 

We have already seen how. the rupture of the testament might 
be avoided by instituting or disinheriting posthumous children 
and quasi-postumi, (Tit. 13. 2.) But when a new suns heres came 
into the family by the civil agnation produced by adoption or arro- 
gation, the stricter law of the time of Gains pronounced that the 
testament was inevitably revoked. But in the times of the later 
jurists, if the new suus heres had been instituted by anticipation, 
the testament was considered as not revoked (D. xxviii. 2. 23), 
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Testamentiun jure factum usque A testament duly made remains 
eo valet, donee rumpatur irritmnve valid until it is either revoked or 
fiat. rendered ineffectual. 
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revoked, either by agnation or a suits JiereSj or by a subsequent i 
testament ; or it was irritum^ rendered useless by the testator I, 
undergoing a change of status^ or by no one entering, under it, on ! 
the inheritance. (Q. xxviii. 3. 1.) In this last case it was specially j 
said to be destikditm; but the general expression irritum was 
applied, as well as the more particular term clesUkttnm^ to a testa- 
ment that had been abandoned. 

We have no term nearer to mptum than i^vok®.^ ? 
not express it very accurately, as the rupture of the testament ■ 
might be something quite independent of the testator^s will,‘ 
whereas revocation properly implies a voluntary act of the testator. 
We have hitherto, in order to keep up the metaphor, translated it, 

^ the force of the testament is broken ; ’ but this paraphrase is too 
cumbrous to be retained when the expression occurs frequently. 

* ^ 

1. Eumpiturautem.testamentuni, 1. A testament is revoked when, 
cum in eodem statu manente testa- the testator §iill . remaining„„ in the|*'' 
tore ipsius testament! jus vitiatur. same status^ the effect of the testament j 
Si quis enim post factum testamen- is destroyed ; for if, after making his * ^ 
turn adoptaverit sibi filium per im- testament, he arrogates a person mi 
peratorem eum, qui sui juris est, aut juris by license from the emperor, 
per prsetorem secundum nostram or if in the presence of the praetor, 
censtitutionem eum, qui in potestate and by virtue of our constitution, he 
parentis fuerit, testamentum ejus adopts a child under the power of his 
rumpitur quasi adgnatione sui natural ascendant, then the testament 
heredis. is revoked by this quasi-agnation of a 

situs heres, 

Gai. ii. 138, et seq. 

We have already seen how. the rupture of the testament might 
be avoided by instituting or disinheriting posthumous children 
and quasi-^postvmi. (Tit. 13. 2.) But when a new suits heres came 
into the family by the civil agnation produced by adoption or arro- 
gation, the stricter law of the time of Gains pronounced that the 
testament was inevitably revoked. But in the times of the later 
jurists, if the new suus heres had been instituted by anticipation, 
the testament was considered as not revoked (D. xxviii. 2. 23), 
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S and it was only wlien lie iiacl been omitted or disinlierited, tliat 

* the rule making the testament of no effect was allowed to prevail. 

» And Justinian seems here to countenance the opinion by omitting 

tlie word omnimodo, which Gains adds to rum-jntur. 

^ ^ ^ 9 Posteriore qnoqne teslamento, 2. A former testament is equally 

^ ^ riuod lure perfectum est, superius revoked by a subsequent one made 

mmmtm', Nec interest, an exti- a,s the law requires, nor does it sig- 

I ^gyj^^aliquis heres ex eo, an non ex- nify whether under the new testament 

i titerit : hoc enim solum spectatiir, any one becomes heir or not ; the only 

] aliquo casu existere potuerit. question is, whether there could have 

1 Icleoque si quis aut noluerit heres been an heir under it : therefore, if 

^ esse "^aut vivo testatore aut post an instituted heir renounces, or dies, 

i mortem ejus, antequam hereditatem either during the life of the testator, 

acliret. decesserit, aut condicione, or after the testator’s death,' but before 

j sub qua heres institutus est, defec- entering upon the inheritance, or if his 

I tus sit, in his easibus paterfamilias interest terminates by the failiue of 

intestatus moritur : nam et prius the condition under which he was insti- 

' testamentimi non valet, riiptum a tuted — in any of these cases the testa- 

posteriore, et posterius teque nullas tor dies intestate ; for the first testa- 

* \dres habet, cum ex eo nemo heres ment is invalid, being revoked by the 

extiterit. second, and the second is of as little 

force, as there (s no heir under it. 

Gai. ii. 144. 

If the heir instituted iix a second testament would have taken 
, as heres ah iiitestato. the second testament, although it might bt^ 

I not formally made (jure was still held valid, as an 

, expression of the last will of the deceased, who died intestate 

» indeed, but whose wishes were binding on the heir. (D. xxviii. 3. 

^ , 2; C. vi. 23. 21, 3.) 

^ The i3yxo^jnpdes mentioned in the text by which a testament A 
Is. .r,T> ‘L.Jt^Ucould be revoked are the agnation. of a smis Jieres and the making ' * 
4 p subsequent testament. But the testator could also revoke it 
by tearing or d efac ing it, or by signifying a wish to have it re- 
} Yohed before three witnesses ; or if the testament had at the 

iSkinf^l-'-^'^l^time of the testatoP^eath been made ten years, it was enough to 
make it considered as revoked if the testator had signified, before 
three witnesses or by a deed, his wish that it should not remain in 
' Theodosius had enacted that a testament should be always 

after .te n yea rs had expired from the time of its being 
Justinian allowed testaments to remain valid, as a general 
rule, for any length of time, but .retained the effect of the lapse 
' of time if the testator had also signified, as above mentioned, his 
hsbYe his testament revoked. (C. vi. 23. 27.) 

When it is said that a subsequent testament to revoke a prioi* 

' one must be regularly made, it must be understood that, in the 
case of soldiers, their privilege of making a testament in any way 
they pleased would permit them to revoke a prior testament by 
. * testament that expressed their intentions. 

Sed si quis, priore testamento 3. If any one, after having duly 
/posterius geque jure made a testament, makes another in an 
j fecerit, etiamsi ex certis rebus in eo equally valid v'ay, although the heir is 
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^ and it was only wlien lie iiacl been omitted or disinlierited, that 

* the rule making the testament of no effect was allowed to prevail. 

» And Justinian seems here to countenance the opinion by omitting 

the word omnmodo, which Gains adds to rumpihir. 
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^ ^ " r nod lure perfectum est, superius revoked by a subsequent one made 
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I terit aliquis heres ex eo, an non ex- nify whether under the new testament 
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: _ aliquo casu existere potuerit. question is, whether there could have 

^ Icleoque si quis aut noluerit heres been an heir under it: therefore, if 
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i mortem ejus, antequam hereditatem either during the life of the testator, 

acliret. decesserit, aut condicione, or alter the testator’s death, but before 

i sub qua heres institutus est, defec- entering upon the inheritance, or if his 

tus sit, in his easibus x^aterfamilias interest terminates by the failiue of 

^ intestatus moritiu : nam et xorius the condition under which he was insti- 

' testamentimi non valet, ruptum a tuted — in any of these cases the testa- 

posteriore, et posterius aique nullas tor dies intestate ; for the first testa- 

* wes habet, cum ex eo nemo heres ment is invalid, being revoked by the 

extiterit. second, and the second is of as little 

^ force, as there Is no heir under it. 
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If the heir instituted iix a second testament would have taken 
as heres ah mtestato. the second testament, although it might be 
not formally made (jure was still held valid, as an 

expression of the last will of the deceased, who died intestate 
indeed, but whose wishes were binding on the heir. (D. xxviii. 3. 
2 ; C. vi. 23. 21, 3.) 

^ The j 3 yyp^jnpdes mentioned in the text by which a testament 
> ‘L.Jt^Ucould be revoked are the agnation of b> suus heres and the making 
h subsequent testament. But the testator could also revoke it 
.y by tearing or d efac ing it, or by signifying a wish to have it re- 

} voted before three vntnesses ; or if the testament had at the 

iv«*%.l^time of the testatoPs^eatli been made ten years, it was enough to 
^ make it considered as revoked if the testator had signified, before 
_ _ three witnesses or by a deed, his wish that it should not remain in 

force. Theodosius had enacted that a testament should be always 
invalid after ten yey s had expired from the time of its being 
made. Justinian alldwed testaments to remain valid, as a general 
rule, for any length of time, but retained the effect of the lapse 
of time if the testator had also signified, as above mentioned, his 
wish to have his testament revoked, (C. vi. 23. 27.) 

When it is said that a subsequent testament to revoke a prioi* 
one must be regularly made, it must be understood that, in the 
case of soldiers, their privilege of making a testament in any way 
they pleased would p)ermit them to revoke a prior testament by 
any testament that expressed their intentions. 
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Sed si quis, j)riore testamento 3. If any one, after having duly 
0 eque jure made a testament, makes another in an 
‘'"'j fecerit, etiamsi ex certis rebus in eo equally valid v'ay, although the heir is 
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Leredem institiierit, suiDerins testa- 
mentnm sublatiim esse divi Severus 
et Antoninus rescripsermit. Cnjns 
constitntionis inseri verba jnssimns, 
cum aliiid qnoqne praeterea in ea 
constitntione ex]pressnm est. ‘Im- 
peratores Severus et ' Antoninus 
Cocceio Campano. Testamentmn 
sectindo loco factum, licet in eo 
certarum rerum heres scriptus sit, 
jure valere, perinde ac si reruin 
inentio facta non esset, sed teneri 
Leredem scriptmn, ut, contentus 
rebus sibi datis, aut suppleta quarta 
ex lege Falcidia, liereditatem resti- 
tuat bis, qiii in priore testamento 
scripti fuerant, propter inserta verba 
secundo testamento, quibus, ut va- 
leret priiis testamentum, exx^ressum 
est, dubitari ' non ox3ortet.’ Et 
niptum quidem testamentum hoc 
inodo efficitur- 


instituted therein for certain x^articular 
things only, yet, as the Emx:)erors Se- 
verus and Antoninus have decided by 
a rescript, the first testament is ^ con- 
sidered to be thereby destroyed. We 
have ordered the words of this con- 
stitution to be here inserted, as it 
contains a further provision. ‘ The 
Emperors Severus and Antoninus to 
Cocceius Campanus: a second testa- 
ment, although the heir named in it 
is instituted to particular things only, 
shall be as valid as if the things had 
not been specified, but unquestionably 
the heir instituted in the second testa- 
ment must content himself either with 
the things given him, or with the 
fourth part, made up to him according 
to the lex Falcidia, and shall be bound 
to restore the rest of the inheritance 
to the heirs instituted in the first testa- 
ment, on account of the words inserted 
in the second, by which it is declared, 
that effect shall be given to the first 
testament.’ This, therefore, is a mode 
in which a testament is revoked. 


D. xxxvi. 1. 29. 


It was not the lex Falcidia^ but the smcdmeonmdhmi Pega- f 
eianum^ by which this fourth was in such a case given to the heir. I 
(See Tit. 23. 5.) 

If the heir was instituted for a part only, certm . res^ he would 
by law be instituted for the whole, as no one could die partly 
testate ; but if in the second testament it was expressed that the 
first should be valid, this would be the same as imposing a fidei-- 
commissum on the heir under the second testament j the terms of 
the fideicommissum being contained in the first testament. 


» 

> quoque modo testamenta 4. Testaments duly made are also 

’ jiifJ '"Theta infiniiantur, veluti cum invalidated in another way, viz. if| 
s vUn\.is^ui fecerit testamentmn, capite the testator suffers a 

deminutus sit. Quod quibus modis We have shown in the First Book 
accidit, primo libro rettulimus. imder what circumstances this may 

happen. 

Gai. ii. 145. 


As it was from his civil status that a testator's power of 
making a testament proceeded, any change in tliis was held, 
except ill the case of soldiers (Tit. 11. 5), to invalidate any exercise 
of the power made before the change. 


5. Hoc autem casu irrita fieri 
testamenta dicuntur, cum alioquin 
et quae rumpantur, irrita fiimt, et 
quae statiin ah initio non jure fiunt, 
irrita smit : et ea, quae jure facta 
sunt, postea propter capitis deminu- 
tionem irrita fiunt, possuiiius nihilo 


5. In such a case testaments are 
said to although 

those whicn are revoked, or which, 
from the beginning, were not legally 
valid, may equally well be termed in- 
effectual. We may also term those 
testaments revoked, which, being at 
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ihings only, yet, as the Emx:)erors Se- 
verus and Antoninus have decided by 
a rescript, the first testament is ^ con- 
sidered to be thereby destroyed. We 
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contains a further provision. ‘ The 
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ment, althougla the heir named in it 
is instituted to particular things only, 
shall be as valid as if the things had 
not been specified, but unquestionably 
the heir instituted in the second testa- 
ment must content himself either with 
the things given him, or with the 
tpurth part, made up to him according 
to the lex Falcidia, and shall be bound 
to restore the rest of the inheritance 
to the heirs instituted in the first testa- 
ment, on account of the words inserted 
in the second, by which it is declared, 
that effect shall be given to the first 
testament.’ This, therefore, is a mode 
in which a testament is revoked. 


D. xxxvi. 1. 29. 


i It was not the lex Falcidia^ but the scAicduscorisulkmi Pega- f 
siamcm^ by which this fourth was in such a case given to the heir. | 
(See Tit. 23. 5.) 

If the heir was instituted for a part only, cerke . res^ he would 
by law be instituted for the whole, as no one could die partly 
testate ; but if in the second testament it was expressed that the 
first should be valid, this would be the same as imposing a fidek 
Gommissmn on the heir under the second testament j the terms of 
the fideicommisswn being contained in the first testament. 

» 

, Alio quoque modo testamenta 4. Testaments duly made are also 

jiifj'lhcta infirman tur, veluti cum invalidated in another way, viz. ift 
s fecerit testamentmn, capite the testator suffers a 

deminutus sit. Quod quibus modis We have shown in the First Book 
accidit, primo libro rettulimus. imder what circumstances this may 

happen. 

Gai. ii. 145. 


As it was from his civil status that a testator's power of 
making a testament proceeded, any change in tliis was held, j j 

except ill the case of soldiers (Tit, 11. 5), to invalidate any exercise 
of the power made before the change. 


5. Hoc autem casu irrita fieri 
testamenta dicuntur, cum alioquin 
et quae rumpantur, irrita fiimt, et 
quae statiin ah initio non jure fiunt, 
irrita smit : et ea, quae jure facta 
sunt, postea propter capitis deminu- 
tionem irrita fiunt, possumus nihilo 


5. In such a case testaments are 
said to although 

those which are revoked, or which, 
from the beginning, were not legally 
valid, may equally well be termed in- 
effectual. We may also term those 
testaments revoked, which, being at 
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minus rupta dicer e. Seel quia sane 
.^commoclius erat singulas causas 
\ingulis appellationibus distingui, 
ideo^qu^dam non jure facta dicun- 
tur, quEedam jure facta rumpi vel 
irrita fieri. 


TIT. XVll. 

first legally made, are afterwards ren- 
dered ineffectual by a capitis demi- 
mitio. But, as it is more convenient 
to distinguish by different terms each 
cause that invalidates a testament, 
some are said to be irregularly made, 
and others regularly made, to be re- 
voked or rendered ineffectual. 


Gtai. ii. 146. 


Under irrita testamenta we must include those which the 
jurisconsults termed destihita^ i.e. abandoned, by no one entering* 
on the’ inheritance. 
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6. Non tamen per omnia inutilia 6. But testaments at first validly 
. ♦" ■ sunt ea testamenta, quES ab initio made, and afterwards rendered in- 
‘ .jure facta propter capitis deminu- efiectiiixlh j a ca^ntis deminiitio^SLie not 
tionem irrita facta sunt. Nam si absolutely void : for if they have been 
* septem testium signis signata sunt, attested by the seals of seven wit- 
'* ■ potest scriptus heres secundum nesses, the instituted heir can obtain 
. t'i^ tabulas testamenti bonorum posses- possession of the goods according to 
j ■ • sionem agnoscere, si modo defimetus the testament, provided that the tes- 

"'"et civis Eomanus et suae potestatis tator was a ]^oman citizen, and wasf 
' mortis tempore faerit: nam si ideo stii juris fxt the time of his death. Foi^ 
' irritum factum sit testamentum, if a testament becomes meffectual be- 
d ' ' ■ quod civitatem vel etiam libertatem cause the testator has lost the rights of 
I ’ ' testator amisit, aut quia in adoptio- a citizen or his liberty, or because he 
nein se dedit et mortis tempore in has given himself in adoption, and at 
adoptivi patris potestate sit, non the time of liis death was under the 
potest scriptus heres secrmdmn power of his adoptive father, then the 
• tabulas bonorum possessionem pe- instituted heir, cannot demand posses- 
tere. sion of the goods according to the 

terms of the testament. 

Gai. ii. 147. 


The meaning of the prastor giving the bonorum possessio 
secundum tabulas is, that he ordered that possession of the pro- 
perty should be given as the testator intended, though, by the 
rules of strict law, the testament in which he had expressed his 
intention was invalidated. The instance referred to in the text 


is that of a testator, after making his testament, suffering a capitis 
deminutio^ but returning to his old status before dying. In such 
a case the praetor gave the bonorum possessio ; but if the testator 

I had been arrogated and then emancipated, he must (since the 
arrogatioii was his own act) have after his emancipation expressly 
declared his wish to abide by his testament made before arrogation 
^ (Gai. ii. 147), or the praetor would not give the bonorum possessio 
to the instituted heir. This, however, cannot have been necessary 
after ^luatinian enacted that a person arrogated retained the 
dominium of his property. 


« 7. Ex eo autem solo non potest 
# infirmari testamentum, quod postea 
testator id noluit valere: plusque 
! a^o, etsi quis post factum prius 
posterius facere cce- 
pent et aut morialitate i^raeventus, 
aut quia eum ejus rei poenituit, id 


7. A testament cannot be invali- 
dated solely because the testator is 
afterwards unwilling that it should 
take effect; so much so that, if any 
one, after making one testament, 
begins another, and then, being pre- 
vented by death, or firom having 
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non perfecisset, divi Pertinaeis ora- changed his mind, does not complete 
tione cautum est, ne alias tabulae it, it is decided in an address to the 
; priores jure factae irrit^e fiant, nisi senate by the Emperor Pertinax, that 

^ sequentes jmre ordinatae et perfectae the first testament shall not be made 

^ fiierint. Nam imperfectum testa- inefiectual, unless the subsequent one 

^ inentum sine dubio nullum est. is regularly made and complete, for 

an imperfect testament is undoubtedly 
null. 

C. vi. 23. 21. 5. 

See note on paragraph 2. 7? 

8. Eadem oratione expressit, non 8. The emperor declared in the ? 
achnissrirum se hereditatem ejus, same address to the senate, that he ^ 
qui litis causa principem heredem would not accept the inheritance of 
reliquerit, neque tabulas non legi- any testator, who, on account of a • ’ 
time factas, in quibus ipse ob earn suit, made the emperor his heir ; that 

causam heres institutus erat, pro- he would never make valid a testament 

baturum neque ex nuda voce heredis legally deficient in form, if, in order 
nomen admissurum neque ex uUa to cover the deficiency, he himself was 
scriptura, cui juris auctoritas desit, instituted heir ; that he would not ac- 
aliquid adeptnrum. Secundum haec cept the title of heir, if he was insti- 
divi quoque Severus et Antoninus tuted by mere word of mouth ; and 
saspissimerescripserunt: ‘Meet enim,’ that he would never take anything by 
inquiunt, ‘ legibus soluti sumus, at- virtue of any writing wanting the 
tamen legibiis vivimus,’ authority of strict law. The Em- 

“ perors Severus and Antoninus have 

also often issued rescripts to the same 
purpose : ‘ for although,’ say they, | 

‘ we are freed from the tie of the laws, I 
yet we live in obedience to them.’ 

D. xxxii. 23. 

Testators occasionally made the emperor their heir, in order 
that their adversary in a lawsuit might have him to contend with. 

An grafio was an address to the senate by the emperor, in 
which he explained to them what they were to enact ; they then 
put his recommendations into the shape of a senakisco7isuUum, ' 


Tit. XVIII. DE INOEFICIOSO TE^TAMENTO. 


Quia plerumque parentes sine 
causa liberos suos vel exheredant 
vel omittunt, inductum esfc, ut de 
inof&cioso testamento agere possint 
liberi, qui queruntur, aut inique se 
exheredatos aut inique praeteritos, 
hoe colore, quasi non sanae mentis 
fuerimt, cum testamentum ordina- 
rent. Sed hoe dicitur, non quasi 
vere foriosus sit, sed reete quidem 
fecit testamentum, non autem ex 
ofidcio pietatis ; nam si vere foriosus 
est, nullum est testamentum. 


Since ascendants often disinherit ' 
their children, or omit them in their 
testaments, without any cause, chil- 
dren who complain that they have been 
unjustly disinherited or omitted, have 
been permitted to bring the action de ^ 
inofficioso testamento, on the supposi- ^ 
tion that their parents were not of 
sane mind when they made their testa- 
ment. This does not mean that the 
testator was really insane, but that 
the testament, though regularly made, 
is inconsistent affec- 

'Jion he owed. For, if a testator is 
really insane at the time, lais testa- 
ment is null. 


D. V. 2. 2, 3, 5. 
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their children, or omit them in their 
testaments, without any cause, chil- 
dren who complain that they have been 
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been permitted to bring the action de 
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tion he owed. For, if a testator is 
really insane at the time, lois testa- 
ment is null. 
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D. V. 2. 2, 3, 5. 
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As we may gather from the text, a testament was termed^ 
, ! inofficiosum^ which was at variance with the dictates of natural 
I affection, and those duties of near relationship which were ex- 
I pressed by the term officium fietatis, A presumption seemed to 
^ arise that the persons very closely connected with the testator, if 
passed over, must have done something to merit the testator's dis- 
approbation. They might therefore naturally desire to have their 
character (ce^Umatio) protected against this imputation, and they 
therefore applied to the praetor to set the testament aside. A 
testament regularly and validly made, but liable to the objection 
that it was inofficiosiim^ was liable to be set aside on the applica- 
tion of the children, or, if there were no children, on that of the 
ascendants, or, if there were no ascendants, on that of the brother 
or sister of the deceased, the claim of these last, however, only 
prevailing where the person instituted was turpis.; 

It is not known at what date the action de inoffi.cioso testamento 
was first introduced. It is referred to by Cicero (In Verr. i. 42). 

It was brought before the eentumviri^ as were all actions concerning 
inheritances, and if they pronounced the Testament ^ inofficiosum^^ 
all its dispositions were set aside, and the inheritance passed accord- 
ing to the succession ah intestato. (See Introd. sec. 77, 92.) 

The power of bringing the action was, however, not confined 
entirely to those who were disinherited. Children omitted by the 
mother, and grandchildren omitted by the maternal grandfather, 
might bring it, as we have already seen. (Tit. 13. 7.) 

The object of permitting the action was that those permitted 
to bring it on account of their strong claims on the testator should 
not be disinherited or omitted altogether without sufficient cause. 

I If, therefore, they got in any way a fourth of what they would 
have received in a succession ah intestc^^ or were excluded for 
what the law considered a just cause (wmch Justinian afterwards 
required to be expressed in the testament, Nov. 115. 3), such as gross 
misconduct towards the testator, they could not bring this action. 

1. Non tantmn autem liberis per- 1. It is not children only who are 

missum est parentum testamentnm allowed to attack the testaments of 
inofficiosum accnsare, vemm etiam their ascendants as inofficious. Ascen- 
parentihus liberorum. Soror autem dants are also permitted to attack 
et fcater turpibus personis scriptis those of their children. The brothers 
heredibus ex sacris constitutionibus and sisters of a testator, also, by the 
prselati sunt : non ergo contra omnes imperial constitutions, are preferred 
heredes agere possimt. Ultra fratres to infamous persons, if any such have 
et sorores cognati nullo modo aut been instituted heirs. Thus, then, 
agere possunt aut agentes vincere. they cannot bring such an action 

against any heir. Beyond IppotJ^s 
a^^sisters no cognate can bring or 
succeed in such an action at all. 

C. iii. 28. 21, 27. 

Before brothers and sisters could only bring this 

action while the tie of agnation was in existence. He permitted 
them to bring it durante vel non agnatione (C. iii. 28. 27), and 
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thus made it sufficient that they should be merely consanguineiy 
i.e. born of the same father. Subsequently, by the 118th Novel, 
uterine brothers or sisters were placed on the same footing as 
Gonsangidnei. 


2. Tam autem natiirales liheri, 
quam secundum nostrge eonstitutio- 
nis divisionem adoptati ita demum 
de inofficioso testamento agere pos- 
sunt, si nullo alio jure ad bona de- 
foncti venire possunt. Nam qui 
aho jure veniunt ad totam heredi- 
tatem %^el partem ejus, de inofficioso 
agere non possimt. Postumi quo- 
que, qui nuUo alio jure venii*e pos- 
sunt, de inofficioso agere possunt. 


2. But natural children, as well 
as adopted (the distinction between 
adopted children laid down in our 
constitution being always observed), 
can only attack the testament as in- 
officious, if they can obtain the effects 
of the deceased in no other way ; for 
those who can obtain the whole or a 
part of the inheritance by any other 
means, cannot bring an action de in- 
officioso. Posthumous children, also, 
who are unable to recover their inheri- 
tance by any other method, are allowed 
to bring this action. 


I). V. 2. 6. pr. and 8. 15. 


Those adopted by strangers could not impugn the testament of 
the adoptive father, if they were disinherited or passed over, but 
those who were adopted by their ascendants could. This is the 
divisio here alluded to. (See Bk. i. Tit. 11. 2.) 

The actio de mqffidoso testamento was only a last resource 
open to those who had no other ; a puj)il, therefore, arrogated, and 
afterwards disinherited by the arrogator, could not bring this 
action, because he was entitled to the quarta Antonina (se e Bk. i . 

11. 3 ) ; nor, again, could an emancipated son, omitted in the 
testament of his father, because the praetor gave him possession of 
the goods contra tahulas. (See Tit. 13. 3.j 


8. Sed base ita accipiendl smit, 
si nihil eis penitus a testatoribus 
testamento relictum est. Quod no- 
stra constitutio ad verecundiam 
naturae introduxit. Sin vero quan- 
tacumque pars hereditatis vel res eis 
fiierit reheta, de inofficioso querela 
quiescente, id, quod eis deest, usque 
ad quartam le^timas partis repletiu, 
licet non faerit adjectum, boni viri 
arbitratu debere earn repleri. 


C. iii. 28. 


8. All this must be understood to 
take place only when nothing at all has 
been left them by the testament of the 
deceased: a provision introduced by 
our constitution, out of respect for the 
rights of nature. For, if the least 
part of the inheritance or any one 
single thing has been given them, they 
cannot bring an action de inofficioso 
testamento : but they must have made 
up to them one-fourth of what would 
have been their share, if the deceased 
had died intestate, supposing what is 
given does not amount to this fourth : 
and this, although the testator has 
not added to his gift any direction 
that this fourth is to be made up to 
them according to the estimate of a 
trustworthy person. 

0. pr. and 1. 


A jplehiscitum was passed in the year 714 a.U.C., called the 
J^lcidia (Tit. 22), which provided that one clear fourth of the 
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B. V. 2. 6. pr. and 8. 15. 


Those adopted by strangers could not impugn the testament of 
the adoptive father, if they were disinherited or passed over, but 
those who were adopted by their ascendants could. This is the 
divisio here alluded to. (See Bk. i. Tit. 11. 2.) 

The actio de inofficioso testamento was only a last resource 
open to those who had no other ; a puj)il, therefore, arrogated, and 
afterwards disinherited by the arrogator, could not fong this 
action, because he was entitled to the qiiarta Antonina (se e Bk. i . 

11. 3 ) ; nor, again, could an emancipated son, omitted in the 
testament of his father, because the praetor gave him possession of 
the goods contra tahulas. (See Tit. 13. 3.j 


8. Sed base ita accipiendS sunt, 
si nihil eis penitus a testatoribus 
testamento relictum est. Quod no- 
stra constitutio ad verecundiam 
naturae introduxit. Sin vero quan- 
tacumque pars hereditatis vel res eis 
fuerit reheta, de inofficioso querela 
quiescente, id, quod eis deest, usque 
ad quartam le^timas partis repletm*, 
licet non faerit adjectum, boni viri 
arbitratu debere earn repleri. 


C. iii. 28 . 1 


8. All this must be understood to 
take place only when nothing at all has 
been left them by the testament of the 
deceased: a provision introduced by 
our constitution, out of respect for the 
rights of nature. For, if the least 
part of the inheritance or any one 
single thing has been given them, they 
cannot bring an action de inofficioso 
testamento : but they must have made 
up to them one-fourth of what would 
have been their share, if the deceased 
had died intestate, supposing what is 
given does not amount to this fourth : 
and this, although the testator has 
not added to his gift any direction 
that this fourth is to be made up to 
them according to the estimate of a 
trustworthy person. 

0. pr. and 1. 


A jplehiscitum was passed in the year 714 A.U.C., called the lex 
^Icidia (Tit. 22), which provided that one clear fourth of the 
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iiilieritance must remain to tlie heir, and that legacies could only 
affect three-fourths. Either from the analogy of this law, or by 
some express enactment, it was decided that every one who was 
near enough in blood to the testator to bring the action cle m- 
officiosoj might bring it, though mentioned in the testament, 
unless one-fourth was thereby given him of what he would have 
received in a succession ab intestato. This fourth part was 
spoken of under different names. Sometimes it was itself termed 
the Falcidia (solam eis Falcidiam dehitce siLcoessionis relmqnmit^ 
Cod. Tiieod. xvi. 7. 28). Sometimes it is spoken of as the ‘portia 
legibics debita^ or portia legitima (C. iii. 28. 28. 1), and commenta- 
tors have called it simply the legitima. In the text, it will be 
seen, the term legitima pars is used to expi'ess the share the per- 
sons would have taken ab intestato. 

Before the time of Justinian (Cod. Theod. ii. 19. 4), unless a 
testator either expressly gave this fourth, or gave a direction that 
such an additional share of the goods should be added to that 
actually given, as some trustworthy person, who should make an 
estimate of the value of all the goods of the deceased, should 
consider .would be necessary to make what was given equal to the 
fourth, the testament could be attacked and set aside as inofficious ; 
but Justin iaja. altered the law on this point, and enacted that if 
the testator gave anything at all, the action do inoJji.doso could 
not be brought, but only an action to obtain what was wanting 
to make up the fourth, while the testament itself remained valid. 
(C. iii. 28. 30. pr.) There were considerable differences between 
this action to make up what was wanting to the fourth part (cidio 
in siipplementum lerjitimoi) and that de inoffioioso : the former 
I was a ^personal action, there was no limit to the time in which it 
I was to be brought, it was transmissible to the heirs of the person 
I who could bring it, and it left the testament valid ; the latter was 
I a real action, was obliged to be brought within a certain time (see 
I note to paragr. 7), could not be transmitted to the heirs, unless 
; the person entitled to bring it had manifested an intention to do 
i so, and if it was successfully brought, the testament was set aside. 


4. Si tutor nomine pupilli, cujus 
] ^ tutelam gerebat^ ex testamento 

i / -natris sui leffakim aeeenfirit. 




patris sui leg^m acceperit, cum 
nihil erat ipsi mtori relictum a j)atre 
suo, nihilo minus possit nomine suo 
de inofficioso patris testamento 


4. If a tutor accepts in the name 
of the pupil under his charge a legacy 
given in the testament of the tutor’s 
own father, while nothing has been 
left to the tutor himself by his father’s 
testament, he may nevertheless in his 
own name attack the testament of his 
father as inofficious. 


I). V. 2. 10. 1. 


To ^cept ...a legacy was to acquiesce in the validity of the 
testament; but it was reasonable that a tutor, who had an un- 
avoidable duty to perform towards his pupil, should not he 
personally bound by an act done in his capacity as tutor. 
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this action to make up what was wanting to the fourth part (cictio 
in siipplementmn legitimce) and that de ingfficioso : the former 
\ I was a ^personal action, there was no limit to the time in which it 
I was to be brought, it was transmissible to the heirs of the person 
I who could bring it, and it left the testament valid ; the latter was 
I a real action, was obliged to be brought within a certain time (see 
I note to paragr. 7), could not be transmitted to the heirs, unless 
; the person entitled to bring it had manifested an intention to do 


’SO, and if it was successfully brought, the testament was set aside. 

44 K? 4 4. Si tutor nomine pupilli, cuj us 4. If a tutor accepts in the name 

/■ 4k ? gerebatf ex testamento of the pupil under his charge a legacy 

f j p^-4 y r" patris sui leg^um acceperit, cum given in the testament of the tutor’s 
l^’^'^’ ;^"nihil erat ipsi mtorirelictum a ];)atre own father, while nothing has been 
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■ ' f inofficioso patris testamento testament, he may nevertheless in his 

agere. own name attack the testament of his 

^ ^ father as inofficious. 


D. V. 2. 10. 1. 


To ^cept a legacy was to acquiesce in the validity of the 

testament; but it was reasonable that a tutor, who had an un- 
avoidable duty to perform ’ towards his pupil, should not be 
personally bound by an act done in his capacity as tutor. 
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5. Sed et si e contrario pupilli 5. Conversely,^ if a tutor, in the • 
nomine, cui nihil rehctmn fiierit, de name of his pupil, to whom nothing v, 
inofficioso egerit et superatus est, has been left, attacks as inofficious 
ipse quod sibi in eodem testamento the testament of the pupil’s father, ; 
legatuin relictum est, non amittit. and attacks it unsuccessfully, he does , . 

not lose any legacy that may have 
been left to himself in the same testa- ' 
ment. 

D. V. 2. 30. 1. 


Any one who nnsuccessfnlly attacked usque ad sententiam a 
testament as inofficious, forfeited to ^efiscus whatever was given 
him by the testament ; but not if he desisted from the action (D. v. 
2. 8. 14). 


6. Igitur quartam quis debet 
habere, ut de inoffieioso testamento 
agere non possit: sive jure heredi- 
tario sive jure legati vel fideicom- 
missi, vel si mortis causa ei quarta 
donata fuerit, vel inter vivos in his 
tantummodo casibus, qiioinjm nostra 
constitutio mentionem tacit, vel 
aliis modis, qui constitutionibus 
continentiir. 

7. Quod autem de quarta dixi- 
mus, ita intellegendum est, ut, sive 
imus fuerit sive plures, quibus agere 
de inoffieioso testamento permittitur, 
una quarta eis dari possit, ut pro 
rata distribuatur eis, id est pro virili 
portione, quarta. 


p 


6. That a person should be de- 

barred from bringing the action de 
inoffieioso testamento^ it is necessary 
that he should have a fourth, either 
by hereditary right, or by a legacy 
or a fideicommissum, or by a doyiatio 
mortis causa, or a donatio inter vivos 
in the cases mentioned in our constitu- 
tion, or by any of the other means set 
forth in the constitutions. j 

7. What we have said of the fourth ^ 
must be understood as meaning that, 
whether there is one person only or 
several, who can bring an action de in- 
officioso testamento, only one-fourth is 
to be distributed among all propor- 
tionally, that is, each is to have the 


fourth of his proper share. 

D. V. 2. 8. 6 and 8 ; B. v. 2. 2o. pr. ; C. hi. 28. 29 ; C. iii. 35. 2. 
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If the donatio inter vivos had been made on the express con- 
dition that it should be reckoned as part of the quarta legitima 
(D. V. 2. 25 ; 0. iii. 28. 85), or had been advanced for the pur- 
chase of a military rank (0, iii. 28. 30), or was such as unduly to 
i diminish the testator’s property, then it was taken into account in 
estimating how much the recipient was entitled to as his fourth ; but, 
generally speaking, as it was the receipt of the fourth of that which 
a person would have received ah intestato that excluded him from 
bringing the action de inoffieioso^ the right to this action could not 
be taken away by the receipt of gifts, which, having l^en made iriter 
vivos ^ could not have formed part of the inheritance ah intestato. 

The words, a/m modis ^ &c., refer to sums given by parents 
to ‘their children as part of dotes ^ and to donationes propter nu- ‘ 
ptias (C. iii. 28. 29), which were taken into account in reckoning 
the amount due as the po^dio legitima. ^ 

The right to the action de inoffieioso might be extinguished, ^ 
•r (1) by the person entitled to the quaHa legitima dying without 1 
having manifested an intention to dispute the testament ; if he I 
had done so, the right to the action passed to his heirs (D. v. I 
2, 6. 2); (2) if he had allowed a time, fixed first at two a*’''"' 


LIB. II. TIT. Xyill. 


218 


5. Sed et si e contrario pupilli 5, Conversely,^ if a tutor, in the • 
nomine, cui nihil rehctmn fiierit, de name of his pupil, to whom nothing v . 

inofficioso egerit et superatus est, has been left, attacks as inofficious 
ipse quod sibi in eodem testamento the testament of the pupil’s father, : 
legatuin relictum est, non amittit. and attacks it unsuccessfully, he does , . ^ 

not lose any legacy that may have '' 
been left to himself in the same testa- 
ment. 

D. V. 2. 30. 1. 


Any one who tmsuccessfnlly attacked usque ad sententiam a 
testament as iiioffi cions, forfeited to thefiscus whatever was given 
him by the testament ; but not if he desisted from the action (D. v. 
2. 8. 14). 

6. Igitur quartam quis debet 6. That a person should be de- 

habere, ut de inoffieioso testamento barred from bringing the action de 
agere non possit : sive jure heredi- inoffieioso testamento^ it is necessary 
tario sive jure legati vel fideicom- that he should have a fourth, either 
missi, vel si mortis causa ei quarta by hereditary right, or by a legacy 
donata fuerit, vel inter vivos in his or a fideicomonissum, or by a donatio 
tantmnmodo casibus, quoi'tjm nostra mortis causa, or a donatio inter vivos 
constitutio mentionem facit, vel in the cases mentioned in our constitu- 
aliis modis, qui constitutionibus tion, or by any of the other means set 
continentur. forth in the constitutions. 

7. Quod autem de quarta dixi- 7. What we have said of the fourth 

mus, ita intellegendum est, ut, sive must be understood as meaning that, 
imus fuerit sive plures, quibus agere whether there is one person only or 
de inoffieioso testamento permittitur, several, who can bring an action de in> 
una quarta eis dari possit, ut pro officioso testamento, only one-fourth is 
rata distribuatur eis, id est pro virili to be distributed among all propor- 
portione, quarta. tionally, that is, each is to have the 

fourth of his proper share. 

I). V. 2. 8. 6 and 8 ; D. v. 2. 25. pr. ; C. hi. 28. 29 ; C. iii. 35. 2. 





% 




If the donatio inter vivos had been made on the express con- 
dition that it should be reckoned as part of the quarta legitima 
(D. V. 2. 25 ; 0. iii. 28. 85), or had been advanced for the pur- 
chase of a military rank (0, iii. 28. 30), or was such as unduly to 
i dimmish the testator’s property, then it was taken into accoant in 
estimating how much the recipient was entitled to as his fourth. ; but, 
generally speaking, as it was the receipt of the fourth of that which 
a person would have received ah intestato that excluded him from 
bringing the action de inoffieioso^ the right to this action could not 
be taken away by the receipt of gifts, which, having l^en made inter 
vivos ^ could not have formed part of the inheritance ah intestato. 

The words, ml aliis modis ^ &c., refer to sums given by parents 
to ‘their children as part of dotes ^ and to donationes propter nu- ‘ 
ptias (C. iii. 28. 29), which were taken into account in reckoning 
the amount due as the po7'tio legitima. ^ 

The right to tbe action de inoffieioso might be extinguished, ^ 
•r (1) by the person entitled to the qtiaHa legitima dying without 
having manifested an intention to dispute the testament ; if he 
had done so, the right to the action passed to his heirs (D. v. 
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^subsequently at five years (Cod. Tlieod. ii. 19. 5), to elapse without 
bringing the action ; and (3) when be bad acquiesced directly or 
indirectly in tbe testament ; as, for instance, by making a contract 
. witb tbe persons instituted, in tbeir capacity as beirs (D. v. 2. 20), 
or by a demand against those persons for tbe payment of a legacy, 
or by desisting in tbe action wbeii once brought. (D. v: 2. 8. 1.) 

Justinian, in bis Novels, introduced considerable changes in 'the 
I law on these points. First, if those entitled to the portio legitima K 
. I were more than four in number, they divided between them one- 
' I half of tbe whole inheritance ; if they were four or less than four, 
i they divided between them a third of the whole inheritance. 

(Nov. 18. 1.) Secondly, those who could claim a portid legitima 
I were required to be made heirs, and the testament was not to be 
I upheld because those entitled to the portio legitima had some- 
I thing otherwise given them, as by legacy or trust. (Nov. 115. 

! 3. 4.) Thirdly, if the testament was declared inofficious, it was 
only the institution of the heir or heirs that was to be set aside ; 

J I the trusts, legacies, gifts of liberty, and appointments of tutors 
I were to remain good. (Nov. 115. 4. 9.) And, fourthly, Justinian 
I fixed and specified the reasons, such as attempts on the testator’s 
I life, accusing him of grave crime, &c., limiting them to fourteen 
f ^ in the case of descendants and to a less number in other cases, for 
one of which a testator might disinherit or omit his descend- 
ants or ascendants or brothers or sisters ; the one on which the 
testator had acted was to be expressly stated. (Nov. 115. 3. 4.) 
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1 Heredes autem aut 
dicuntiir aut sni et 
extranei. 


DIFFEKENTIA. 

' r/ /' ' : 0^ 

necessarii Heirs are said to be necessari% sui 
necessarii aut et necessarii, or extranei. 




Gtai. ii. 152. 
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1. Necessarius heres est servus 
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f. /.v,-/- . 
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^ heres institutus : ideo sic appellatur, 
sa y.} gj^^g nolit, omnimodo 

post mortem testat oris protinus liber 
' i^t/r;^et necessarius heres fit. 


'i 


■ 


Unde qui 

y CU facultates suas suspectas habent, 
, /j;solent servxun suum primo aut se- 
* ‘ *'cundo vel etiam ulteriore gradu 
heredem instituere, ut, si cre^tori- 
bus satis non fiat, potius ejus heredis 
bona qiiam ipsius testatoris a credi- 
torib^s possideantur vel distrahantur 
vel ihter eos dividantur. Pro hoe 
tamen incommodo illud ei commo- 
dum/ prsestatur, ut ea^ quse post 
jnortem patroni sui sibi adquisierit, 
ipsi reserventur : et quamvis non 


1. A necessary heir is a slave in- 
stituted heir ; and he is so called, 
because, whether he wishes or not, at 
the death of the testator be becomes 
instantly free, and necessarily heir ; 
he, therefore, Vho suspects that he 
is not in solvent circumstances, com- 
monly institutes his slave to be' his 
heir in the first, second, or some more 
remote place ; so that, if he does not 
leave a sum equal to his debts, it may 
be the goods of this heir, and not those 
of the testator himself, that are seized 
or sold by his creditors, or divided 
among them. But, to compensate for 
this inconvenience, a slave enjoys the 
advantage of having reserved to him 
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Tit. XIX. DE HEEEDUM QUALITATE ET 
DIFFEKENTIA. 
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Heredes autem “ aut necessarii Heirs are said to be necessarii, sui 
dicuntur aut sui et necessarii aut et necessarii, or extraneL 
extranei. . 

Gai. ii. 152. 


1. Necessarius heres est servus 
heres institutus : ideo sic appellatur, 
quia, sive velit sive nolit, omnimodo 
post mortem testatoris protinus liber 
"•"et necessarius heres fit. Unde qui 
facultates suas suspectas habent, 
/‘solent servxim suum pruno aut se- 
"iiundo vel etiam ulteriore gradu 
heredem instituere, ut, si cre^tori- 
bus satis non fiat, potius ejus heredis 
bona Euam ipsius testatoris a credi- 
torib^s possideantur vel distrahantur 
vel ihter eos dividantur. Pro hoc 
tameja incommodo illud ei commo- 
dum| prsestatur, ut ea^ quse post 
jnortem patroni sui sibi adquisierit, 
ipsi reserventur : et quamvis •non 


1. A necessary heir is a slave in- 
stituted heir ; and he is so called, 
because, whether he wishes or not, at 
the death of the testator be becomes 
instantly free, and necessarily heir; 
he, therefore, Vho suspects that he 
is not in solvent circumstances, com- 
monly institutes his slave to be' his 
heir in the first, second, or some more 
remote place ; so that, if he does not 
leave a sum equal to his debts, it may 
be the goods of this heir, and not those 
of the testator himself, that are seized 
or sold by his creditors, or divided 
among them. But, to compensate for 
this inconvenience, a slave enjoys the 
advantage of having reserved to him 
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sufiS-ciant bona defoiicti creditoribus, whatever he has acquired after the 
iterum ex ea causa res ejus, quas ,death of his patron ; for although the 
w sibi adquisierit, non veneunt. goods of the deceased should be in- 

sufficient for the payment of his ere- •, 
ditors, yet property so acquired by the 
slave is not on that account made the 
subject of a farther sale. 

Gai. ii. 153-155 ; D. xlii. 6. 1. 17. 

• The sale of goods for the payment of debts brought on the 

debtor an ignominy which a testator was very anxious his memory 
should escape. 

The heres neeessarvus was legally bound by all the debts of 
the deceased ; but the prastor made a change in the strict law, 
and permitted the goods of the deceased to be distinctly separated 
from the possessions of the heres necessarius^ if the heres neees-- 
sarius demanded, before in any way interfering with the goods of 
the deceased, that this separation should take place. When it did 
take place, the creditors could only recover from him the amount 
of what actually came^into his hands as heir, while he could deduct 
from the inheritance all that he had acquired after he became sui 
juris (D, xlii. 6. 1. 18); and (as Ulpian in the passage quoted 
goes on to say) anything due to him from the testator, which 
Demangeat suggests, refers to the case of a gift by a third person 
of a legacy to a slave, si liher factus fuerit^ in a testament of 
which the testator had been instituted heir. 

This heneficium separationisy it may be mentioned, the right 
to have the goods of the heir separated from those of the testator, 
was sometimes accorded, in cases having nothing to do with a 
heres necessarius^ in favour of the creditors of the testator. The 
heir might be insolvent, and then it was for their interest that the 
testator’s property should be kept distinct. (D. xlii. 6. 1. 17.) jj rf&ji 

2. Sui auteni et necessarii 2. Heirs are sui et necessarii, when 
heredes sunt veluti films, filia, nepos they are, for instance, a son, a daugh- 
p neptisque ex filio et deinceps ceteri ter, a grandson or granddaughter, by 

liberi, qui modo in potestate mori- a son, or other direct descendants, pro- 

entis fuerint. Sed ut nepos neptisve vided they are in, the power of the de- 
sui heredes sint, non sufficit, eum ceased at the time of his death. That 

eamve in potestate avi mortis tern- grandchildren should be swi heredes^ 

pore fuisse, sed opixs est, ut pater it is not enough that they wei;e ija^the \ 

ejus vivo patre suo desierit suus power of their grand%ffiS “ ^the 

heres esse, aut morte interceptus thne*^ of his decease, but it is also 

i aut qualibet alia ratione liberatus requisite that their^, father should 

potestate : tunc enim nepos neptisve ceased to be a suus Ai^rcsliallie lifetime 

in locum patris sui succedit. Sed of his father, Having been either cut . 

sui quidem heredes ideo appellantm-, off by death, or otherwise freed from 

quia domestici heredes sunt et vivo paternal authority; for then the grand- 

quoque patre quodammodo domini son or granddaughter succeeds into the 

existimantur. Unde etiam, si quis place of their father. Sui heredes are 

% intestatus mortuus sit, prima causa so called because they are family heirs, 

est in successione liberorum. Ne- and, even in the lifetime of their 

; ; cessarii vero ideo dicuntur, quia father, are considered owners of the 

omnimodo, sive velint sive nolint, inheritance in a certain degree. Hence, 

tarn ab intestato quam ex testa- in case of a person dying intestate his 
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iterum ex ea causa res ejus, quas ,death of his patron ; for although the 
w sibi adquisierit, non veneunt. goods of the deceased should be in- 

sufficient for the payment of his ere- •, 
ditors, yet property so acquired by the 
slave is not on that account made the 
subject of a farther sale. 

Gai. ii. 153-155 ; D. xlii. 6. 1. 17. 

• The sale of goods for the payment of debts brought on the 

debtor an ignominy which a testator was very anxious his memory 
should escape. 

The heres neeessarms was legally bound by all the debts of 
the deceased; but the prastor made a change in the strict law, 
and permitted the goods of the deceased to be distinctly separated 
from the possessions of the heres neeessarms^ if the heres neees-- 
sarius demanded, before in any way interfering with the goods of 
the deceased, that this separation should take place. When it did 
take place, the creditors could only recover from him the amount 
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2. Sui autem et necessarii 2. Heirs are sui et necessarii when 
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% neptisque ex filio et deinceps ceteri ter, a grandson or granddaughter, by 

■ liberi, qui modo in potestate mori- a son, or other direct descendants, pro- 

entis fuerint. Sed ut nepos neptisve vided they are in, the power of the de- 

sui heredes sint, non sufficit, eum ceased at the time of his death. That 

eamve in potestate avi mortis tern- grandchildren should be mi heredes^ 

pore fuisse, sed opixs est, ut pater it is not enough that they wem ig^the \ 
ejus vivo patre suo desierit suus power of their grandfapier at the 

heres esse, aut morte interceptus time*^ of his decease, but it is also ^ 

! aut qualibet alia ratione liberatus requisite that their fadier should^ve 

potestate : tunc enim nepos neptisve ceased to be a suus 7i<?rc6‘l]allie lifetime 

in locum patris sui succedit. Sed of his father, having been either cut . 
sui quidem heredes ideo appellantm, off by death, or otherwise freed from 

quia domestici heredes sunt et vivo paternal authority; for then the grand- 

quoque patre quodammodo domini son or granddaughter succeeds into the 

existimantur. Unde etiam, si quis place of their father. Sui heredes are 

% intestatus mortuus sit, prima causa so called because they are family heirs, 

est in successione liberorum. Ne- and, even in the lifetime of their 

; ; cessarii vero ideo dicuntur, quia father, are considered owners of the 

omnimodo, sive velint sive nolint, inheritance in a certain dejp:ee. Hence, 

tarn ah intestato quam ex testa- in case of a person dying intestate his 
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mento heredes fiunt. Sed his praetor 
permittit volentihns abstinere se ab 
• hereditate, nt potins parentis quam 
ipsoriim bona similiter a creditoribiis 
possideantur. 


Gai. ii. 


children are first in succession. The^i^ 
are called necessary heirs, because, 
whether they wish or not, whether 
under a testament or in a succession 
ab mtestato, they become heirs. But 
the praetor permits them to abstain 
Irom the inheritance if they wish, 
so that the goods may be taken pos- 
session of by the creditors rather as 
those of their ascendant than as be- 
longing to them. 

156 - 158 . 


There is no difficulty in understanding either who were sal 
heredes^ or what was the position they occupied with reference to 
the inheritance. If the paterfamilias no power of making 
a testament, those persons in his power, who became sid juris at 
his death, would necessarily have had the inheritance at his de- 
cease; they were in a manner, as the text says, owners during 
his lifetime of the inheritance, which must actually come into 
their possession at his death. And, altliough testaments were 
allowed to alter the legal succession, the rights of those who had 
this interest in the inheritance were so far guarded that it was 
necessary expressly to disinherit them in order to deprive them 
of their interest ; while, on the other hand, if the testator ap- 
pointed any one of them as his heir, he was considered thereby to 
exercise his patria potestas^ so that the sums heres could not exer- 
cise any option as to accepting or refusing the inheritance, and 
was a lieres necessarius^ exactly as he was if he succeeded ah 
intestato^ until the praetor interfered to enable him to escape the 
burden. In every case the suus heres took the inheritance or 
his share in it, and without any act or exercise of his own will ; if 
he was insane or under the age of puberty, no authority was 
needed to enable him to accept it, and he never had to enter 
formally on an inheritance that belonged to him immediately the 
paterfamilias died, unless he was instituted by the paterfamilias 
only conditionally, and then the inheritance belonged to him 
immediately on the condition being fulfilled. If the grandson, 
instituted while his father was disinherited, was in the power of 
the deceased at the time of his death, he became smts heres et 
necessarius^ but becoming, on the testator’s death, in the power of 
his own father, immediately placed his father in the possition he 
himself occupied — patrem suum sine adiiione heredem fadet et 
quidem necessarium, (D. xxix. 2.6.5.) 

The inheritance was, according to the notions of early law, the 
property not so much of the individual, as of the family, and so 

I the term sui heredes means persons who took an inheritance that 
was their own, who were heirs not of the paterfamilias, but of 
\ themselves, and being, as Oujacius expresses it by a Greek 
equivalent, avrofcXrfpovofjLot, took what thus belonged to them 
already, and only received possession of that over which, as the 
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A difference still remained with respect to the gifts of liberty 
to a slave. (Vid. Tit. 24. 2.) A direct legacy of liberty made 
the slave the Zi7?erj5^^of^the Jestator ; a gift of liberty by a fidei- 
commissum ma3e*^e slave the libertus ofj^ he jidd^QMmissmdiis . 

4. Non solnm antem testatoris 4. A testator may not only give as T " ' ' . , 
vel heredis res, seel et aliena legari a legacy his own property, or that of. 

potest: ita ut heres cogatiir redi- his heir, but also the property of ... ; : , 

mere earn et pr^stare vel, si non others. The heir is then obliged either f' ''' ] 

potest redimere, sestimationem ejus to purchase and deliver it,^ or, if it ^ 

dare. Sed si tabs res sit, cujus non cannot be bought, to give its value. ' 

est commercium, nec sestimatio ejus But, if the thing given is not in its 

debetur, sicuti si campum Martium nature a subject of commerce, or pur- 

vel basilicam vel templa vel quas chasable, the heir is not bound to pay 

publico usui destinata sunt, lega- the value to the legatee ; as if a man 

verit ; nuUius momenti lega- should bequeath the Campus Martins, 

tuna est. Quod autem diximus, a basilica, temples, or any of the 

ahenam rem posse legari, ita intel- things appropriated to pubhe purposes : 

legendum est, si defiinctus sciebat, for such a legacy is of no ehect. But 

alienam rem esse, non et si ignora- when we say that a testator may give 

bat; forsitanenim, si scisset alienam, the goods of another as a legacy, w'e 

non legasset : et ita clivus Pius re- must be imderstood to mean, that this 

scripsit. Et verius est, *ipsum qiii can only be done if the deceased knew 

agit, id est legatarium, probare that what he bequeathed belonged to 

opoirtere, scisse alienam rem legare another, and not if he was ignorant 

defunctum, non heredem probare of it; since, if he had known it, he 

oportere, ignorasse alienam, quia would not perhaps have left such a 

semper necessitas probandi ineum- legacy. To this effect is a rescript of 

bit illi, qui agit. the Emperor Antoninus. It is also the 

better opinion that it is incumbent upon 
the plaintiff, that is, the legatee, to 
prove that the deceased knew that 
what he left belonged to another, not 
upon the heir to prove that the de- 
ceased did not know it ; for the burden 
of proof always lies upon the person 
who brings the action. 

Grja. ii. 202 ; D. xxx. 39. 7-10 ; D. xxxi. 67. 8; C. vi. 37. 10 ; D. xxii. 3. 21. 

A basilica was a building which was used as a court of law, and 
also as a resort of merchants and men of business. 

There are some exceptions to the rule as to the burden of proof ; 
e.g. in some cases where the plaintiff is a minor or a woman (D. 
xxii. 3. 25. 1). Thus in the action of a pupil against a magistrate 
(Bk. i. Tit. 24. 2), the burden of proof lies on the magistrate (D. 
xxvii. 8. 1. 13). 

5. Sed et si rem obligatain ere- 5. If a testator gives as a legacy 

ditori aliqids legaverit, necesse habet anything in pledge to a creditor, the , ^ J 

heres luere. Et hoc quoque casu heir is bound to redeem it. But in - 

idem placet, quod in re aliena, ut this case, as in that of the property of # • 

ita demum luere necesse habeat another, the heir is not bound to re- 

heres, si sciebat defunctus, rem deem it, unless the deceased knew that 

obligatam esse : et ita divi Severus the thing was pledged ; and this the 

et Antoninus rescripserunt. Si Emperors Severus and Antoninus have 

tamen defunctus voluit. legatarium decided by a rescript. But when it 

luere et hoc expressit, non debet has been the wish of the deceased that 

heres earn luere. the'*^legatee should redeem the thing, 
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and he has expressly said so, the heir 
is not bound to redeem it. 

’ , D. XXX. 57. 



^ ' 6.' Si res aliena legata fnerit et 
ejus, vivo testatore, legatarius do- 
minus factus fiierit, si quidem ex 
causa emptionis, ex testamento 
actione pretimn consequi potest : si 
vero' ex causa lucrativa, veluti ex 
doiiatione vertex ' alia simili causa, 
agere non potest, Nam traditum 
est, duas lucrativas causas in eun- 
dem hominem et in eandem rem 
concurrere non posse. Hac ratione 
si ex duobus testamentis eadem res 
eidem debeatur, interest, utrum 
rem an asstimationem ex testamento 
consecutus est : nam si rem, agere 
non potest, quia habet earn ex causa 
lucrativa, si aestimationem, agere 
IDOtest. 


6. If a thing belonging to another 
is given as a legacy, and becomes the 
property of the legatee in the lifetime 
of the testator, then, if it becomes so 
by purchase, the legatee may recover 
the value by an action founded on the 
testament ; but if the legatee obtained 
it by any way of clear gain to him, as 
by gift, or any similar mode, he cannot 
bring such an action, for it is a received 
rule, that two modes of acquiring, each 
being one of clear gain, can never meet 
in the same person with regard to the 
same thing. If, therefore, the same 
thing be given by two testaments to 
the same person, it makes a difference, 
whether the legatee has obtained the 
thing itself, or the value of it, under 
the first, for, if he has already received 
the thing itself, he cannot bring an 
action, since he has received it by a 
mode of clear gain to him ; but, if he 
has received the value only, he may 
bring an action. 


D. XXX. 108 ; D. xliv. 7. 17 ; D. xxx. 34. 2. 
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It may be observed, that if a person acquired the subject of a 
legacy by a causa lucrativa during the lifetime of the testator, and 
the legacy was made, not in his own favour directly, but was given 
to his slave, or a descendant in his power, he could recover the 
value of the thing given from the heir. In such a case the two 
causce lucrativce were not considered so to unite in one person as to 
violate the general rule, although, in fact, the result was the same 
as if the rule had been directly violated. (D. xxx. 108.) 

In the beginning of this paragraph it is said that if the legatee 
acquired the thing during the Kfetime of the testator by a causa 
lucrativa j he could not regain it or its value by an action. The vivo 
testatore is merely an example ; it would be the same if the legatee 
acquired the thing by a causa lucrativa at any time before re- 
ceiving it by way of legacy. Another instance of the principle is 
given in the ninth paragraph. 

Ea quoque res, quae in rerum 7. A thing not in existence, but 
natura non est, si modo futura est, which one day will be in existence, 
recte legatur, veluti fnietus, qui in may be properly given as a legacy, as, 
illo fundo nati erunt, aut quod ex for instance, the fruits which shall 
ilia ancilla natum erit. grow on such a farm, or the child which 

shall be born of such a slave. 


^ . Gai. ii. 203. 

8. Si eadem res duobus legata 8. If the same thing is given as a 
sit sive conjunctim sive disjunctim, legacy to two persons, either conjointly 
si ambo perveniant ad legatum, scin- or separately, and both take the legacy, 
ditur inter eos legatum : si alter de- it is divided between them. But if 
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ficiat, quia aut spreverit legatum aut 
vivo testators clecesserit aut alio 
qnolibet modo defecerit, totum ad 
coUegatariiim pertmet. Conjunctim 
autem legatux, veluti si quis dicat 
‘ Titio et Seio liominem Stichiim do 
lego : ’ disjunctim ita ‘ Titio hominem 
Stichum do lego, Seio Stichum do 
lego.’ Sed et si expresserit ‘ eundem 
hominem Stichum,’ seqne disjunctim 
legation intellegitur. 


either of the legatees fails to take it 
either feom refusing it or from dying in 
the lifetime of the testator, or froiii any 
other reason, the whole goes m his 
co-legatee. A 1 egacy is given conj ointly , 
if a testator says, ‘ I give as a lega% my 
slave Stichus to Titius and Seius : ’ but 
separately, if he says, ‘ I give as a legacy 
my slave Stichus to Titius ; I give as a 
legacy my slave Stichus to Seius.’ And 
even if the testator says, that he gives 
the same slave Stichus, yet the legacy 
is still taken to be given separately. 


Gai. ii, 199. 


A legacy might he void originally, when it was said to be taken 
pro non scripto^ i.e. as if it had never been inserted ; or it might 
be valid originally, and yet before the rights of the legatee were 
fixed (i.e . 5 to use the technical term (see note on paragr. 20), before 
the elks ceclens) the legatee might die, or refuse the legacy, or be- 
come incapable to take, wlien the legacy was called irritum or 
destitutum ; or the rights of the legatee might be fixed, but before 
the legacy was actually delivered over to him, it might be taken 
away from him on account of something rendering him unworthy 
to receive it ; the legacy was then called ereptitvmn (gfitce itt m- 
clignis eripiimtur'). If there were no co-legatees, the legacy, if 
ereptitiim^ went to the fisciis ] in the two other cases the failure 
of the legacy was for the benefit of the heir. The legacies were 
burdens with which he might have been, but was not 

But if there was a co-legatee the case was different. Co-legatees 
might be created, according to a division made by Paulus (D. 1. 

... Qf, verhis . or verhis : ra being equivalent to the dispino' 




re. 






legatee was a creditor of the heir in respect of the thing 
t given, and a difference was made according as the thing was given 
or clispimcUm. In the former case, each of the co-legatees, 
if there were two, was entitled to half only, and if either could not 
take, his half remained in the inheritance for the benefit of the 
If the legacy was given disjunctim^ then each had a claim 


tmi of the text, wdien the same gift was made separately to two or’"^ 
more persons; re et verhis^ equivalent to the conjunctim of ■ 

text, when the same thing was given at once to two or more ; and 
verbis j in which the joint legacy was only apparent, the gift being 
made at once to two or more, but their respective shares being 
assigned them, as ‘ lego Titio et Seio ex eequis pcvrtihns,'’ 

The rights of co-legatees were very different at different periods' 
of Roman law. I. Originally the interest of the co-legatee was 
r:;^etermined by the formula under which the legacy was given. If it 
per vmclicctiiojiem, the right to the property in the whole thing 
given passed to each legatee. They had to divide it between them, 
but each had a right, as against the heir, to claim the whole. If one 
of them failed to take, the whole passed to the other. (Gai. ii. 199.) 

If it was given pe r clcinmcvti onem, no right to the property passed, 
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ficiat, quia aut spreverit legatum aut either of the legatees fails to take it 
vivo testators decesserit ant aho either from refusing it or from dying in 
qnolibet modo defecerit, totnm ad the lifetime of the testator, or froii| any 

* coUegatariiim pertinet. Conjnnctim other reason, the whole goes to his 
antem legatux, veluti si qnis dicat co-legatee. A legacyis given conjointly, 

‘ Titio et Seio hominem Stichnm do if a testator says, ‘ I give as a legac^^ my 
lego ; ’ disjiinctim ita ‘ Titio hominem slave Stichus to Titins and Seins : ’ but 
Stlchum do lego, Seio Stichnm do separately, if he says, ‘I give as a legacy 
lego.’ Sed et si expresserit ‘ eimdem my slave Stichns to Titins ; I give as a 
hominem Stichnm,’ seqne disjnnctim legacy my slave Stichns to Seins.’ And 
legatum intellegitnr. even if the testator says, that he gives 

the same slave Stichns, yet the legacy 
is still taken to be given separately. 

Gai. ii. 199. 

A legacy might he void originally, when it was said to be taken 
^ pro non scripto, i.e. as if it had never been inserted ; or it might 

be valid originally, and yet before the rights of the legatee were 
fixed (i.e., to use the technical term (see note on paragr. 20), before 
the dks ceclens) the legatee might die, or refuse the legacy, or be- 
come incapable to take, when the legacy was called writiim or 
destitidum ; or the rights of the legatee might be fixed, but before 
the legacy was actually delivered over to him, it might be taken 
away from him on account of something rendering him unworthy 
to receive it ; the legacy was then called ereptitvum (qitce tit m- 
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burdens with which he might have been, hut was not, charged. 
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# made at once to two or more, but their respective shares being 

assigned them, as ‘ lego Titio et Seio ex cequis pcvrtihiis' M 

The rights of co-legatees were very different at different periods 
of Roman law. I. Originally the interest of the co-legatee was 
l-ud; "^li® formula under which the legacy was given. If it ^ ^ ‘ ' ‘ 

per vmdiccdioyiem^ the right to the property in the whole thing 
given passed to each legatee. They had to divide it between them, 
but each had a right, as against the heir, to claim the whole. If one 
of them failed to take, the whole passed to the other. (Gai. ii. 199.) 

^ If it was given pe r dmmiciti o7iem^ no right to the property passed, 

legatee was a creditor of the heir in respect of the thing 
^ given, and a difference was made according as the thing was given 
f^L^j>^^07ijiimtim or disject un. In the former case, each of the co-legatees, 
if there were two, was entitled to half only, and if either could not 
take, his half remained in the inheritance for the benefit of the 
* If the legacy was given disjnnctim^ then each had a claim 
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against the heir for the whole, and if one got the thing from the 
: heir, the other could get its value. (Gai. ii. 205.) If the legacy 
was given sinendi modoj and cbnjumtim, each could take a half 
only. If given disjunction, according to some it was as if given 
:> dmnnatiooieon ; according to others, if the heir allowed either co- 
legatee to take the thing, he had done his duty, and the co-legatee 
' ' got nothing. (Gai. ii. 215.) If the legacy was given pre- 
ceptionem, the effect as between co-legatees was the same as in the 
f - ’ -^se of legacies giY&ii per vioidicationem, (Gai. ii. 223.) 

• : II. The lex Julia de onaodtandis ordmihus (b.c. 13) and the lex 
' j Fapia Poppcea (a.d. 9), which are usually spoken of as one law, 
lex Julia et Papia, introduced great changes in testamentai'y law ; 

Ithe former to prevent unequal marriages, as of a senator with a 
I liherta, and the latter to promote marriage and the birth of children. 

’ ■ Two classes of persons, ecelihes and ooPi, were affected with incapa- 
cities. They might be instituted or have legacies given them, i.e. 
the institution or gift was not void, but the benefit derivable from L 
it was taken away from them and given to some one else. By cgdehs ^ 
was meant a man between the ages of twenty and sixty, or a woman . ^ 

between the ages of twenty and fifty, who had not been married or 'm- ^ 
was a widower or widow. (Ulp. Ileg. 16.1.) Men had a hundred days U. 
from the death of the testator in which they might many, and thus ; 
avoid the penalties attaching to celibacy, and women were allowed ?V>v 
two years from the death of a husband, and eighteen months from 
the time of divorce, in which to remarry. (Ulp. Bsg, 14. and 17. 1.) 

By ooPus was meant a man between twenty-five and sixty, and a 
woman between twenty and fifty, who had not a child living at the 
time of the accrual of the right to take under the testament. Adop- ‘ ' 
tive children could not be counted, a senatuscooisuUum having been 
passed to exclude them. The lex Papia fixed the time of accrual 
of rights under a testament, the dies cedens, as it was technically 
termed, at the date of the opening of the testament, instead of the 
date of the testatoi-’s death, which had previously been the legal date. 

^ The ccelehs lost all, and the orhus one-lialf, of what was given 

and this lapsed portion ((xtdomiMh ceciderit ah eo, Ulp. 

Peg. 17. 1) was given to some one else. These cadma produced 
by the person to whom they were given not being capable of taking 
them were not the only interests dealt with by the lex Papia. If 
a gift was originally invalid, as if it was given to a person already 
dead at the date when the testament was made, the gift was looked 
on as if it had never been made at dJl^pro non scripio. With such 
gifts the lex Papic&had nothing to do. But a gift might have been 
^ valid originally and then become invalid, as if, e.g., it had been 
given to a person who died after the making of the testament and 
before the death of the testator. The old law prescribed how they 
should be treated, and gave them by accrual to co-heirs if given to 
an heir, or allowed them to fall in as part of the inheritance if given 

to a legatee. Simh vacant . things, however, were affected by the 

lex Papia. They were said to be i^.,miksa_p^g^ducyy and the caduca 
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against the heir for the whole, and if one got the thing from the 
: heir, the other could get its value. (Gai. ii. 205.) If the legacy 
was given sinendi modoj and cbnjumtim, each could take a half 
only. If given disjunction, according to some it was as if given 
:> dmnnatiooieon ; according to others, if the heir allowed either co- 
legatee to take the thing, he had done his duty, and the co-legatee 
' ' got nothing. (Gai. ii. 215.) If the legacy was given pre- 
ceptionem, the effect as between co-legatees was the same as in the 
f - ’ -^se of legacies giY&ii per vioidicationem, (Gai. ii. 223.) 

• : II. The lex Julia de onaodtandis ordmihus (b.c. 13) and the lex 
' j Fapia Poppcea (a.d. 9), which are usually spoken of as one law, 
lex Julia et Papia, introduced great changes in testamentai'y law ; 

Ithe former to prevent unequal marriages, as of a senator with a 
I liherta, and the latter to promote marriage and the birth of children. 

’ ■ Two classes of persons, ecelihes and ooPi, were affected with incapa- 
cities. They might be instituted or have legacies given them, i.e. 
the institution or gift was not void, but the benefit derivable from L 
it was taken away from them and given to some one else. By cgdehs ^ 
was meant a man between the ages of twenty and sixty, or a woman . ^ 

between the ages of twenty and fifty, who had not been married or 'm- ^ 
was a widower or widow. (Ulp. Ileg. 16.1.) Men had a hundred days U. 
from the death of the testator in which they might many, and thus ; 
avoid the penalties attaching to celibacy, and women were allowed ?V>v 
two years from the death of a husband, and eighteen months from 
the time of divorce, in which to remarry. (Ulp. Bsg, 14. and 17. 1.) 

By ooPus was meant a man between twenty-five and sixty, and a 
woman between twenty and fifty, who had not a child living at the 
time of the accrual of the right to take under the testament. Adop- ‘ ' 
tive children could not be counted, a senatuscooisuUum having been 
passed to exclude them. The lex Papia fixed the time of accrual 
of rights under a testament, the dies cedens, as it was technically 
termed, at the date of the opening of the testament, instead of the 
date of the testatoi-’s death, which had previously been the legal date. 

^ The ccelehs lost all, and the orhus one-lialf, of what was given 

and this lapsed portion ((xtdomiMh ceciderit ah eo, Ulp. 

Peg. 17. 1) was given to some one else. These cadma produced 
by the person to whom they were given not being capable of taking 
them were not the only interests dealt with by the lex Papia. If 
a gift was originally invalid, as if it was given to a person already 
dead at the date when the testament was made, the gift was looked 
on as if it had never been made at dJl^pro non scripio. With such 
gifts the lex Papic&had nothing to do. But a gift might have been 
^ valid originally and then become invalid, as if, e.g., it had been 
given to a person who died after the making of the testament and 
before the death of the testator. The old law prescribed how they 
should be treated, and gave them by accrual to co-heirs if given to 
an heir, or allowed them to fall in as part of the inheritance if given 

to a legatee. Simh vacant . things, however, were affected by the 

lex Papia. They were said to be i^.,miksa_p^g^ducyy and the caduca 
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and tlie tilings i% ccmsa cctditci devolved together to those who 
had the jics cachica vindicandi. .. 

In the first place there were certain excepted persons, among 
others cognates of the testator up to the sixth degree (Ulp. Eeg, 

16. 1), who were not affected by the lex Fapia at all. They lost . 
nothing if they were ccelihes or orbi] they were said to be splidi ,■ / 

cttpaces, capable of taking all the testament gave them. But they 
did not take caditca under the special provisions of the lex Papia ; 
therefore if not patres they could only get caduca by being made 
substituted heirs. (See note on Title 15.) Ascendants and descend- 
ants up to the thir( k_deg ree. had greater privileges. They were 
solidji capa-ees^ losing nothing by being ccelihes or orhi ; they could 
themselves take cculuca under the lex Papia ; and they had, more- 
over, the pcs antiquum j enjoying the rights of accrual of the old 


law. (Ulp. Reg, 18.) 

Apart from them it was the vatr^s (i.e. persons having a hus- 
band or wife and one child living), mentioned in the testament, 
who took the cacluccb and the things in causa caduci^ legatees 
taking before heirs. * If there wei’e no persons answering to this 
description, the cergriiim^ or treasury of the people, as opposed to 
the j?scws, or treasuiy of the emperor, took them. But the object ^ 

of the law was not to get money for the treasury, but to reward 
marriage and the birth of children, and this is why testators were 
allowed to substitute heirs (who, of course, unless near relations or 
patres^ could not take) so as to prevent the cemrmm taking. 

Where there were co-legatees, the caduca of co-legatees were 
given, in the first place, to co-legatees who were patres ; but it was 
only those joined re et verbis ^ and those joined verbis^ who had to 
be considered for this purpose. For those joined re were each en- 
titled to the whole thing, and so any one co-legatee capable of taking 
was entitled to the whole by the form of the gift. If there were 
no co-legatees who were patres,^ the legacies went to the heirs who 
were patres. If there were none, then to legatees generally who 
had children. If none had children, then to the cerarium. (GtAI. 
ii. 206, 207, 286.) Any legacy given by the lex Papia Poppcea 
might be refused ; if accepted, it passed with all the burdens attach- 
ing to it. Caduca cum suo onere JlunL (Ulp. Reg. 17. 2.) By 
a constitution of Caracalla (Ulp. Reg, 17. 2), all caduca were 
given to the fiscuSj the distinction between the cerarium and the 
jiscus having ceased to exist. liA 

III. Constantine abolished the law of incapacity arising from celi- 
bacy doadjpdiitas. (C- viii. 58.) And Justinian did away with all 
the law of caduca springing out of the lex Pa p ia Poppcea, The 
distinction between the kinds of legacies being no longer in exist- jy fiiMji 
ence, new provisions on the subject were made. (0. vi. 51.) The 
right to bring a real action was to attach to every legacy ; and co- j 
legatees were placed in the position they would have occupied be- - ^ 

fore the lex Papia Poppcea ; but it was enacted that in every case rt- 

of a gift to a co-legatee failing, an accrual should take place to the 
other or others joined with him. If they were joined re, the accrual 
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and tlie tilings in causa cadiici devolved together to those who 
had the jits cachtca vindicandi. .. 

In the first place there were certain excepted persons, among ^ 

others cognates of the testator up to the sixth degree (Ulp. Eeg. i , 

16. 1), who were not affected by the lex Fapia at all. They lost , . - ^ , i 
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mpaoes^ capable of taking all the testament gave them. But they 
did not take cadiiea under the special provisions of the lex Fapia ; : 

therefore if not patres they could only get caduca by being made i 

substituted heirs. (See note on Title 15.) Ascendants and descend- 
ants up to the thir( L.deg ree. had greater privileges. They were 
solidi capaces^ losing nothing by being ccelihes or orbi ; they could | 

themselves take cculuca under the lex Fapia ; and they had, more- 
over, the j^is antupmm, enjoying the rights of accrual of the old 
law. (Ulp. Reg, 18.) 

Apart from them it was the vatr^ (i.e. persons having a hus- 
band or wife and one child living), mentioned in the testament, 
who took the caduca and the things hi causa cad%ici^ legatees 
taking before heirs. * If there wei’e no persons answering to this 
description, the cergHim, or treasury of the people, as opposed to 
the fiscus, or treasuiy of the emperor, took them. But the object ^ 

of the law was not to get money for the treasury, but to reward 
marriage and the birth of children, and this is why testators were 
allowed to substitute heirs (who, of course, unless near relations or 
patres^ could not take) so as to prevent the cemrmm taking. 

Where there were co-legatees, the caduca of co-legatees were 
given, in the first place, to co-legatees who were patres ; but it was 
only those joined re et verbis^ and those joined verbis^ who had to 
be considered for this purpose. For those joined re were each en- 
titled to the whole thing, and so any one co-legatee capable of taking 
was entitled to the whole by the form of the gift. If there were 
no co-legatees who were piatres,^ the legacies went to the heirs who 
were patres. If there were none, then to legatees generally who 
had children. If none had children, then to the cerarium. (GtAI. 
ii. 206, 207, 286.) Any legacy given by the lex Fapia Foppcea 
might be refused ; if accepted, it passed with all the burdens attach- 
ing to it. Caduca cum suo onere Jlunt, (Ulp. Reg. 17. 2.) By 
a constitution of Caracalla (Ulp. Eeg. 17. 2), all caduca were 
given to the fiscuSy the distinction between the cerarium and the 
Jiscus having ceased to exist. CM--* J- 

III. Constantine abolished the law of incapacity arising from celi- 
bacy a3id.^rhitas. (C. viii. 58.) And Justinian did away with all 
the law of caduca springing out of the lex Fa p ia Foppcea. The 
distinction between the kinds of legacies being no longer in exist- jy 
ence, new provisions on the subject were made. (0. vi. 51.) The 
right to bring a real action was to attach to every legacy ; and co- j 
legatees were placed in the position they would have occupied be- - ^ 

fore the lex Fapia Foppcea ; but it was enacted that in every case 
of a gift to a co-legatee failing, an accrual should take place to the 
other or others joined with him. If they were joined re, the accrual 
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was said to be obligatory on those conjoined ; but the burdens of 
the legacy did not pass with it. Really there was no accrual at all ; 
the co-legatees were in the same position as if the gift had only 
; b made to one. If the co-legatees were joined re et verbis^ the 
accrual was voluntary, but the burdens of the legacy passed with 
* it. The co-legatees were looked upon as having really distinct in- 
terests, and therefore, if the gift to one failed, the others had some- 
thing to receive. But, at the same time, they took the share they 
gained, with all its burdens ; it might, for instance, be encumbered 
- with a fideicommissiim. Legatees joined only verbis were not, 
properly speaking, co-legatees at all, and Justinian does not permit 
any accrual between them. There was thus a clear distinction 
made between legacies given jointly to legatees re et verbis and 
those given* In both distinct interests were in effect given 

to all the legatees ; but in the former case these interests were so 
united, that, through the failure of the legacy of one legatee, his 
interest accrued to those joined with him. . 

If the rights of a co-legatee were once fixed, then even if he 
died before he received his legacy, the accrual on any failure still 
took place for his benefit, or rather that of his representatives, and 
was said to be given to his|Xtrs or share. (D. vii. 1. 33. 1.) 

i'f 5'. 


\ Vi Si huidiis alientis legatns 

/ ^ f et emerit proprietatem de- 

i fj tracto usiifructu et ususfructus ad 

. pervenerit et postea ex testa- 
mento agat, recte eum agere etfiin- 
petere Julianus ait, quia iisiis- 
frtictus in petitione servitutis locum 
* ' V ^4^ optinet ; sed officio judicis contineri, 

- i deducto usufructu jubeat gestima- 

r tionem iDrsestari. 


1 


D. XXX. 82. 2, 


9. If a testator gives as a legacy 
land belonging to another, and the 
legatee xmrchases the bare ownership 
minus the usufruct, and the usufruct 
comes to him, and he afterwards brings 
an action under the testament, Julian 
says that an action claiming the land is 
well brought, because, in this claim, 
the usufruct is regarded as a servitude 
only. But it is the duty of a judge, in 
this case, to order the value of the 
property, deducting the usufruct, to be 
paid. 

B; B. 1. 16. 25. 


I 

S?4 


A fundus^ or landed estate, is left by legacy ; the legatee buys 
the naked ownership, but receives by a caaisa lucrativa (this is ex- 
pressed by ]iGVve7ierit) the usufruct. He is, of course, entitled to 
receive the value of what he has bought, but not of that which has 
already come to him by a causa lucrativa. Supposing he wishes to 
recover by action the value of the A;ked ownership from the heir, he 
can only demand exactly that which was given him by the testament. 
He therefore asks for the fimdus ; but the fundus includes both 
the naked ownership and the usufruct. Will he not, then, be ask- 
ing too much, and thus fail in his action from what was termed 
(See Bk. iv. Tit. 6. 33.) Julian answers that he 
will not, fecause in every demand of a fimdus the plaintiff must 
necessarily ask for it, subject to all its servitudes. Usufruct was a 
servitude, and therefore, in demanding the fundus from the heir, 
he does not demand the usufimct, if the fundus is subject to such 
a servitude.* 
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If the rights of a co-legatee were once fixed, then even if he 
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A fimdus, or landed estate, is left by legacy ; the legatee buys 
the naked ownership, but receives by a causa lucrativa (this is ex- 
pressed by imivenerU) the usufruct. He is, of course, entitled to 
receive the value of what he has bought, but not of that which has 
already come to him by a causa lucrativa. Supposing he wishes to 
recover by action the value of the ^ftiked ownership from the heir, he 
can only demand exactly that which was given him by the testament. 
He therefore asks for the fundus ; but the fimdus includes both 
the naked ownership and the usufruct. Will he not, then, be ask- 
ing too much, and thus fail in his action from what was termed 
(See Bk. iv. Tit. 6. 33.) Julian answers that he 
will not, Tjecause in every demand of a fundus the plaintiff must 
necessarily ask for it, subject to all its servitudes. Usufruct was a 
servitude, and therefore, in demanding the fundus from the heir, 
he does not demand the usufract, if the fundus is subject to such 
a servitude.* 
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10. Sed si rem legatarii quis ei 
legaverit, iaiitile legatiim est, qiiia 
quod propriuDi est ipsius, amplius 
ejiis fieri non potest: et licet alie- 
naverit earn, non debetiir nee ipsa 
nec sestimatio ejiis. 


D. xss. 41. 2. 

M licet cdienaverit earn. This is an application of wha;t was 1 

called the rule of Cato, recjula Gatonianct (perhaps Cato Major), ; 

viz. Quocl^ si testccmenti facti tempore clecessisset testator^ inutile 
foret^ id legatum gitcmdoeumque decesserit non vcolere (D. xxxiv. 7. 1. 
pr.), i.e. a legacy invalid when the testament was made, could never | 
becom e valid. i - •: 1.4 i . / 

11. If a testator gives a thing be-* ‘ 
longing to himself, as if it was thei- * ' r 
property of another, the legacy is •. * 

valid; for its validity is decided by 
what is the real state., of the case, not 
by what he Tihinks. And if the testa- 
tor imagines that what he gives be- 
longs already to the legatee, yet, if it 
does not, the legacy is certainly valid, 
because the wish of the deceased can 
thus take effect. 

D. xL. 2. 4. 1. 

Quasi cdienam : in the converse case the legacy is bad (par. 4). 

The words ^ valet quod^^ &c., are not the statement of a general 
rule of law, but merely of what happens under the particular cir- 
cumstances referred to. Under other circumstances, exactly the 
opposite is laid down. Ulpian says, for instance, that a person 
thinking himself a necessarvus lieres^ but really not being so, could 
not repudiate the inheritance, nam plus est in opinione cquam in 
reritate: (D. sxix. 2. 15.) ^ 

12. Si rem suam legaverit testa- 12. If a testator gives Ms own''|)ro-^ y, 

tor posteaqiie earn alienaverit. Cel- perty as a legacy, and afterwards 
sus existimat, si non adimendi animo alienates it, it is the opinion of Celsus 
vendidit, nihilo minus deberi, idque that the legatee is entitled to the ^ • ' 

clivi Severus et Antoninus rescri- legacy, if the testator did not sell 
pserunt. lidem rescripserunt, eum, with an intention to revoke the 1©- ,‘4 ^ 

qui post testamentum factum praedia, %acy. The Emperors Severus and " ' ■ 

quae legata erant, pignori dedit, Antoninus have published a rescript to 
ademisse legatum non videri et ideo this effect. And they have also decided 
legatarium cum herede agere posse, by rescript, that if any person, after 
ut X}r8edia a creditore luantur.. Si making his testament, pledges immove- 
vero quis partem xei legatae alie- ables which he has given as a legacy, 
naverit, pars, quae non est alienata, he is not to be taken to have thereby 
omnimodo debetur, pars autem alie- revoked the legacy ; and that the le- 
nata ita debetur, si non adimendi gatee may, by bringing an action 
animo ahenata sit. against the heir, compel him to redeem 

the property. If, again, a part of the 
thing given as a legacy is alienated, 
the legatee is of course still entitled 


11. Si quis rem suam quasi alie- 
nam legaverit, valet legatum : nam 
plus valet, quod in veritate est, quam 
quod in opinione. Sed et si legatarii 
putavit, valere constat, quia exitiun 
A^oluntas defunct! potest habere. 
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10 . If a testator gives as a legacy " 
anything that already belongs to the • 
legatee, the legacy is useless ; for what ,• . 
is already the inoperty of a legatee 
cannot become more so. And, although 
the legatee has parted with the thing " 
bequeathed, he would not be entitled 
to receive either the thing itself or its 
value. 


■■‘lit:- tjt\ 
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10. Sed si rem legatarii quis ei 
legaverit, imitile legatnm est, qiiia 
quod propriuDi est ipsius, amplius 
ejiis fieri non potest: et licet alie- 
naverit earn, non debetiir nee ipsa 
nec sestimatio ejns. 
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10. If a testator gives as a legacy 
anything that already belongs to the >• 
legatee, the legacy is useless ; for what • 
is already the j>roperty of a legatee 
cannot become more so. And, although 
the legatee has parted with the thing ^ 
bequeathed, he would not be entitled 
to receive either the thing itself or its 
value. 

D. xxs. 41. 2. 

Et licet cilienaverit earn. This is an application of what was 
called the rule of Cato, regtila Gatoniana (perhaps Cato Major), 
viz. Qiiocl^ si testccmenti facti tempore clecessisset testator^ inidile 
foret^ id lerjatum qiicindocumque decesserit non voter e (D. xxxiv. 7. 1. 
pr.), i.e. a legacy invalid when the testament was made, could never | 


.. . 
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become valid. 

11. Si quis rem suam quasi alie- 
nam legaverit, valet legatum : nam 
plus valet, quod in veritate est, quam 
quod in opinione. Sed et si legatarii 
putavit, valere constat, quia exitiun 
voluntas defunct! potest habere. 


11. If a testator gives a thing be-*"^ ' ■ 
longing to himself, as if it was thei'* * 
property of another, the legacy is t,. ,, 
valid; for its validity is decided by 
what is the real state., of the case, not 
by what he thinks. And if the testa- 
tor imagines that w’hat he gives be- 
longs already to the legatee, yet, if it 
does not, the legacy is certainly valid, 
because the wish of the deceased can 
thus take effect. 

D. xl. 2. 4. 1. 




Quasi cdienam : in the converse case the legacy is bad (par. 4). 

The words ^ vcdet quod' &c., are not the statement of a general 
rule of law, but merely of what happens under the particular cir- 
cumstances referred to. Under other circumstances, exactly the 
opposite is laid down. Ulpian says, for instance, that a person 
thinking himself a necessarms lieres^ but really not being so, could 
not repudiate the inheritance, nam q^lus est in opinione quam in 
veritated (D. xxix. 2. 15.) y, / t . 

12. Si rem suam legaverit testa- 12. If a testator gives his own''|)ro-^ ^ 
tor posteaqiie earn alienaverit, Cel- perty as a legacy, and afterwards 
sus existimat, sinonadimendianimo alienates it, it is the opinion of Celsus bVxfia* . Uh 
vendidit, nihilo minus deberi, idque that the legatee is entitled to the .-v?: ^ " 
divi Severus et Antoninus rescri- legacy, if the testator did not sell 
pserunt. lidem rescripserunt, eum, with an intention to revoke the le- 
qui post testamentum factum praedia, %acy. The Emperors Severus and ■ 

quae legata erant, pignori dedit, Antoninus have published a rescript to 
ademisse legatum non videri et ideo this effect. And they have also decided 
legatarinm cum herede agere posse, by rescript, that if any person, after 
ut juaedia a creditore luantur.. Si making his testament, pledges immove- 
vero quis partem rei legatae alie- ables which he has given as a legacy, 
naverit, pars, quae non est alienata, he is not to be taken to have thereby 
omnimodo debetur, pars autem alie- revoked the legacy ; and that the le- 
nata ita debetur, si non adimendi gatee may, by bringing an action 
animo alienata sit. against the heir, compel him to redeem 

the property. If, again, a part of the 
thing given as a legacy is alienated, 
the legatee is of course still entitled 
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to the part which remains imaliena- 
ted, but is entitled to that which is 
alienated only if it appears not to 
^ have been alienated with the intention 

of taking away the legacy. 

Gai. ii. 198 ; D. xxxii. 11. 12 ; C. vi. 37. 3 ; D. xxx. 8. x^r. . 

Gains informs ns that the opinion confirmed by Severus and 
Antoninus was not that generally entertained when he wrote. 
When the legacy was given per vindicationem, it seemed impossible 
* that if the thing was alienated the legatee could take anything ; 
and even if it was per damnationem^ though there was nothing in 
the nature of the legacy to ] 3 revent the legatee making a valid 
claim (licet ipso jure debeatur legatum), it was considered that he 
might be repelled by an excex^tion, because he would be acting 
against the wishes of the deceased. (Gai. ii. 198.) 

Si quis debitori siio liberatio- 13. If a testator gives as a legacy 
^ nem legaverit, legatum utile est et to his debtor a discharge from his 

, neque ab ipso debitore neque ab debt, the legacy is vahd, and the heir 

her^de ejus potest heres petere nec cannot recoyer the debt from the 
ab alio, qni her^dis loco est : sed et debtor, his heir, or any one in the place 
potest a debitore conveniri, ut liberet of his heir. The debtor may by action 
eum. Potest autem quis vel ad compel the heir to free him from his 
tempus jubere, ne heres petat. obligation. A man may also forbid his 

heir to demand payment of a debt dur- 
ing a certain time. 

D. xxxiv. 3, pr, and 3 ; D. xxxiv. 8. 1. 



The debt was not extinguished by the legacy of liberaUo. 
But if the heir sued the debtor^ then the debtor could repel him 
by the of* fraud (exceptione doli and, if the debtor 

wished, he could, by suing under the testament, compel the heir 
to release the debt, by consent only, if the obligation had been 
made in that manner, by qcceptilatio^ i.e. by the heir acknowledg- 
ing the recei]3t of the thing owed (see Bk. iii. Tit. 29. 1), if it had 
not. 


A discharge from debt might be made indirectly by giving as a 
legacy to the debtor the cjiirograuphum^ or bond by which he was 
bound ; it would be valid quasi pro fideicommisso. (D. xxxiv. 3. 
3. 1, 2.) 

Vel ad tempus. The effect of such a legacy was that if the heir 
sued the legatee before the time had expired, he could be repelled 
by an exception of dohis mains. 


t / 14. Ex contrario si debitor cre- 

/Xt ditori suo quod debet, legaverit, 
inutile est legatum, si nihil plus est 
. in legato quam in debit o, quia nihil 
amplius habet per legatum. Quodsi 
in diem vel sub condicione debitum 
ei pure legaverit, utile est legatum 
propter repraesentationem. Quodsi 
vivo testatore dies venerit aut con- 
, dicio extiterit, Papinianus scripsit, 
utile esse nihilo minus legatum, 
quia semel constitit. Quod et ve- 


» 14. Conversely, a legacy given by 
a debtor to his creditor of the money 
■which he owes him, is ineffectual if it 
includes nothing more than the debt 
did, for the creditor thus receives no 
benefit from the legacy. But if a 
debtor gives absolutely as a legacy to 
his creditor what was due only on the 
expiration of a term or on the accom- 
plishment of a condition, the legacy is 
effectual, because it thus becomes due 
before the debt. Papinian decides, 
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to the part which remains imaliena- 
ted, but is entitled to that which is 
alienated only if it appears not to 
^ have been alienated with the intention 

of taking away the legacy. 

Gai. ii. 198 ; D. xxxii. 11. 12 ; C. vi. 37. 3 ; D. xxx. 8. i)r. . 

Gains informs us that the opinion confirmed by Severus and 
Antoninus was not that generally entertained when he wrote. 
When the legacy was given per vindicati07iem, it seemed impossible 
that if the thing was alienated the legatee could take anything ; 
and even if it was per damnationem^ though there was nothing in 
the nature of the legacy to prevent the legatee making a valid 
claim (Licet ipso pure debeatur legatum), it was considered that he 
might be repelled by an exception, because he would be acting 
against the wishes of the deceased. (Gai. ii. 198.) 


Si quis debitori suo liberatio- 13. If a testator gives as a legacy 

1'.' nem legaverit, legatum utile est et to his debtor a discharge from his 

I neque ab ipso debitore neque ab debt, the legacy is vahd, and the heir 

ili ^ her^de ejus potest heres petere nec cannot recoyer the debt from the 

\ . ab alio, qni her^dis loco est : sed et debtor, his heir, or any one in the place 

I potest a debitore convenirij Utliberet of his heir. The debtor may by action 

.f ; eum. Potest autem quis vel ad compel the heir to free him from his 

ir > tempus jubere, ne heres petat. obligation. A man may also forbid his 

f ' heir to demand payment of a debt dur- 

! i , p ing a certain time. 

' ! ; D. xxxiv. 3, pr, and 3 ; D, xxxiv. 8. 1. 


r-fci:' 


The debt was not extinguished by the legacy of liheraUo, 
But if the heir sued the debtor^ then the debtor could repel him 
by the plea of* fraud (exceptione doli and, if the debtor 

wished, he could, by suing under the testament, compel the heir 
to release the debt, by consent only, if the obligation had been 
made in that manner, by qcoeptilatio^ i.e. by the heir acknowledg- 
ing the receipt of the thing owed (see Bk. iii. Tit. 29. 1), if it had 
not. 


A discharge from debt might be made indirectly by giving as a 
legacy to the debtor the chirograplium^ or bond by which he was 
bound ; it would be valid quasi pro fideicommisso, (D. xxxiv. 3. 
3. 1, 2.) 

Vel ad tempus. The effect of such a legacy was tlmt if the heir 
sued the legatee before the time had expired, he could be repelled 
by an exception of dolm malus. 

^ i 14. Ex contrario si debitor cre« » 14. Conversely, a legacy given by 

-iU ditori suo quod debet, legaverit, a debtor to his creditor of the money 
'"itH inutile est legatum, si nihil plus est which he owes him, is ineffectual if it 
in legato quam in debito, quia nihil includes nothing more than the debt 
amplius habet per legatum. Quodsi did, for the creditor thus receives no 
in diem vel sub condicione debitum benefit from the legacy. But if a 
ei pure legaverit, utile est legatum debtor gives absolutely as a legacy to 
propter repraesentationem. Quodsi his creditor what was due only on the 
vivo testatore dies venerit aut con- expiration of a term or on the accom- 
, dicio extiterit, Papinianus scripsit, plishment of a condition, the legacy is 
utile esse rdhilo minus legatum, effectual, because it thus becomes due 
quia semel constitit. Quod et ve- before the debt. Papinian decides, 


• LIB. 11. 


TIT. XX. 


233 


Tum est : non enini placnit sententia 
existimantinm, extinctnm esse lega- 
tmn, quia in earn causam pervenit, 
a qua incipere non potest. 


that if the term expires, or the con- 
dition is accomplished, in the lifetime 
of the testator, the legacy is neverthe- 
less effectual, because it was once good; 
which is true. For we reject the 
opinion that a legacy once good after- 
wards becomes extinct, because cir- 
cumstances have arisen which would 
have prevented its being originally 
valid. 


D. XXXV. 2. 1. 10 ; D. xxxv. 2. 5 ; D. xxxi. 82. x^r. 


15. Sed si uxori maritus dotem 
legaverit, valet legatum, quia plenius 
est legatum quam de dote actio. 
Sed si quam non acceperit dotem 
legaverit, divi Severus et Antomnus 
rescripserunt, si quidem simpliciter 
legaverit, inutile esse legatum: si 
vero certa pecunia vel certum cor- 
pus aut instrumentum dotis in prae- 
legando demonstrata sunt, valere 
legatum. « 


15. If a man gives as a legacy to ' ^ 
his -wife her dos, the legacy is valid/^^ ' 
for the legacy is more beneficial than 
the action she might maintain for the 
recovery of her dos. But if he be- 
queaths to his wife her dos, which he 
has never actually received, the Em- 
perors Severus and Antoninus have 
decided by a rescript, that if the dos 
is given without any specification, the 
legacy is void ; but if in the terrps of 
the gift a particular sum or thing, or 
a certain sum mentioned in the dotal 
act, is specified as to be received as 
a legacy before it could be received as 
dos, the legacy is valid. 




D. xxxiii. 4. 1. 2, 7, 8. 


In the de dote, or, as it was otherwise called, the rei tixoricB 
actio, certain delays in the restitution of the dowry were permitted ; 
and sums expended for the improvement of the pDroperty of the 
wife might be set off against the claim. The legacy had to be 
paid without cTelay, and no set-off was admissible. It was from the 
dowry being thus restored, when made the subject of a legacy, 
sooner than when the action was brought, that the expression prcc- 
legare dotem was used ; the dos was given by legacy (legare) sooner 
{jpTce) than it could otherwise be obtained. 

By the words ‘ certa jpecunia,^ &c., is meant that if the testator 
said, ‘ I give to my wife the sum she brought me as dowry,’ and 
she had not brought anything, the legacy would be useless ; but if 
he said, ^I give her the 100 aurei she brought me,’ then the words 
referring td her having brought them would be only a falsa demon- 
stratio, that is, an unnecessary particularity of expression, which 
would be passed over as if not written. (0. vi. 44^. 3.) 

Instrumentum dotis. So, if the testator said, ^I give the 
property mentioned in the act of dowry,’ if there were no act of 
dowry, the gift would be useless ; but if he said, ^ I give such or 
such a particular thing mentioned in the act of dowry,’ if there was 
no act of dowry, the wife would receive the thing specified, and 
the words, ^ mentioned in the act of dowry,’ would be treated as 
superfluous. 

16. Sireslegata sine facto here- 16. If a thing given as a legacy 1 ^ * 

dis perierit, legatario decedit. Et perishes without the act of the heir, I ^ 
si servus alienus legatus sine facto the loss falls upon the legatee. And, 
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Tum est: non enini placnit sententia that if _ the term expires, or the con- 
existnhantinm, extmctnm esse lega- dition is accomplished, in the lifetime 
turn, quia in earn causam pervenit, of the testator, the legacy is neverthe- 
a qua incipere non potest. less effectual, because it was once good; 

which is true. For we reject the 
opinion that a legacy once good after- 
wards becomes extinct, because cir- 
cumstances have arisen which would 
have prevented its being originally 
valid. 

D. XXXV. 2. 1. 10 ; D. xxxv. 2. 5 ; D. xxxi. 82. pr. | 


15. Sed si uxori maritus dotem 
legaverit, valet legatum, quia plenius 
est legatum quam de dote actio. 
Sed si quam non acceperit dotem 
legaverit, divi Severus et Antoninus 
rescripserunt, si quidem simpliciter 
legaverit, inutile esse legatum: si 
vero certa pecunia vel certum cor- 
pus aut instrumentum dotis in prae- 
legando demonstrata sunt, valere 
legatum. , 


D. xxxiii. 


15. If a man gives as a legacy to ' ^ 
his wdfe her dos, the legacy is valid/^^ ' 
for the legacy is more beneficial than 
the action she might maintain for the 
recovery of her dos. But if he be- 
queaths to his wife her dos, which he 
has never actually received, the Em- 
perors Severus and Antoninus have 
decided by a rescript, that if the dos 
is given without any specification, the 
legacy is void ; but if in the terrps of 
the gift a particular sum or thing, or 
a certain sum mentioned in the dotal 
act, is specified as to be received as 
a legacy before it could be received as 
dos, the legacy is valid. 

4. 1. 2, 7, 8. 


In the de dote, or, as it was otherwise called, the 7'ei uxorice 
actio, certain delays in the restitution of the dowry were permitted ; 
and sums expended for the improvement of the property of the 
wife might be set off against the claim. The legacy had to be 
paid without cTelay, and no set-off* was admissible. It was from the 
dowry being thus restored, when made the subject of a legacy, 
sooner than when the action was brought, that the expression prcc- 
legare dotem was used ; the dos was given by legacy (legare) sooner 
{]prcB) than it could otherwise be obtained. 

By the words ‘ certa jpecunm' &c., is meant that if the testator 
said, ‘ I give to my wife the sum she brought me as dowry,’ and 
she had not brought an 3 r(}hing, the legacy would be useless ; but if 
he said, ^I give her the 100 au^'ei she brought me,’ then the words 
referring td her having brought them would be only a falsa demon-- 
stratio, that is, an unnecessary particularity of expression, which 
would be passed over as if not written. (0. vi. 44^. 3.) 

Instrumentum dotis. So, if the testator said, ^ I give the 
property mentioned in the act of dowry,’ if there were no act of 
dowry, the gift would be useless ; but if he said, ^ I give such or 
such a particular thing mentioned in the act of dowry,’ if there was 
no act of dowry, the wife would receive the thing specified, and 
the words, ^ mentioned in the act of dowry,’ would be treated as 
superfluous. 

16. Si res legata sine facto here- 16. If a thing given as a legacy If * 

dis perierit,^ legatario decedit. Et perishes without the act of the heir, ¥ Jm 

si servus alienus legatus sine facto the loss falls upon the legatee. And, 



y lieredis maimmissus fiierit, non 
' teiietnr heres. Si vero heredis ser- 
"‘ Tiis legatiis faerit et ipse enm manu- 
miserit, teneri eum, Juliaiiiis scri- 
psit, nec interest, scierit an ignora- 
verit, a se legatnm esse. Sed et si 
alii donaverit servum et is, cni do- 
natns est, eum manumiserit, tene- 
tur heres, quamvis ignoraverit, a se 
eum legatum esse. 


if tlie slave of another, given as a 
legacy, should be manumitted with- 
out the act of the heir, the heir is 
not answerable. But if a testator 
gives as a legacy the slave of his heir, 
who afterwards manumits that slave, 
Julian says that the heir is answer- 
able, whether he knew or not that 
the slave was given away from him 
as a legacy. And it would be the 
same if the heir had made a present 
of the slave to any one who had en- 
franchished him : the heir, though 
ignorant of the legacy, would be an- 
swerable. 


, D. XXX. 35 ; D. xxx. 112. 1. 




The manumission, of course, 
spect of which the heir is bound. 


is good ; 


it is the cesfdmatio in re~ 


Si quis aneillas cum suis natis 
l%averit, etiamsi ancillae mortuse 


. .. 


‘^.'firerint, partus legato cedunt. Idem 
"^ est, si ordinarii servi cum vicariis 
legati fuerint, ut, licet mortui sint 
ordinarii, tamen vicarii legato ce- 
Sed si servus cum peculio 
r'fuefit legatus, mortuo servo vel 
mahtunisso vel alienato, et peculii 
legatum extinguitur. Idem est, si 
fundus instructus vel cum instrn- 
mento legatus fuerit : nam fundo 
alienato et mstrumenti legatum ex- 
tinguitur. 


D. xxxiii. 8. 


17. If a testator bequeaths his 
female slaves and their offs}3ring, al- 
though the mpthers die, the issue goes 
to the legatee. And it is the same if 
ordmary slaves are bequeathed to- 
gether with vicarial, so that although 
the ordinary slaves die, yet the vicarial 
slaves will pass by virtue of the gift. 
But, where a slave is bequeathed with 
his 2>ecuUtfm^ and afterwards dies, or is 
manumitted, or alienated, the legacy of 
the becomes extinct. It is 

the same if the testator gives as a 
legacy, land ‘provided with instru- 
ments of use or ornament,’ or ‘with 
its instruments of culture.’ If the 
land is alienated, the legacy »of the 
instruments is extinguished. 

1, 2, 3, 4 ; D. xxxiii. 7. 1. 


An ordmarius servus was a slave who had a special ofEce in 
the establishment, as cook, barber, baker, &c. The yimrvi were 
his attendants, and were generally reckoned as part of his peculmm. 
But in the case of this legacy, the law considered them as having 
an independent existence {])ro^ter dignitatem hominis)^ and not 
merely as accessories to the ordmarii. So, the children of a female 
slave are not treated as mere accessories to her. (See Tit. 1. 37.) 
Had they been so, they could not have passed without the principal 
to which they were attached. 

Fundus mstruotus is land, with everything on it, whether for use 
or 'ornament ; fundus cum instrumento^ land, with the instruments 
nf its culture only. (D. xxxiii. 7. 12. 27.) 

ft,; 

^^^^18. Si grex legatus foerit post- 18. If a flock is given as a legacy, 
‘ imam ovem pervenerit, and it is afterwards reduced to a 

^ ^ quod superfuerit, vindicari potest. single sheep, the legatee can claim by 

real action what remains. 

D. xxx. 22. 
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' teiietnr heres. Si vero lieredis ser- 
"‘Tiislegatns fiierit et ipse enm manu- 
miserit, teneri eum, Julianiis scri- 
psit, nec interest, scierit an ignora- 
verit, a se legatnm esse. ^Sed et si 
alii donaverit servum et is,^ cni do- 
natns est, eum manumiserit, tene- 
tur heres, qnamvis ignoraverit, a se 
eum legatnm esse. 
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if the slave of another, given as a 
legacy, should be manumitted with- 
out the act of the heir, the heir is 
not answerable. But if a testator 
gives as a legacy the slave of his heir, 
who afterwards manumits that slave, 
Julian says that the heir is answer- 
able, whether he knew or not that 
the slave was given away from him 
as a legacy, iaid it would be the 
same if the heir had made a present 
of the slave to any one who had en- 
franchished him : the heir, though 
ignorant of the legacy, would be an- 
swerable. 


, D. XXX. 35 ; D. xxx. 112. 1. 
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The manumission, of course, is good ; it is the cestimatio in re- 
spect of which the heir is bound. 


' Si quis aneillas cum suis natis 

^ l&|[averit, etiamsi ancillae mortuse 
Jfifeint, partus legato cedunt. Idem 
'^ est, si ordinarii servi cum vicariis 
legati fuerint, ut, licet mortui sint 
ordinarii, tamen vicarii legato ce- 
/lant. Sed si servus cum peculio 
I' fuefit legatus, mortuo servo vel 
niEthtunisso vel alienato, et peculii 
legatnm extinguitur. Idem est, si 
fundus instructus vel cum instrn- 
mento legatus fuerit : nam fundo 
alienato et mstrumenti legatnm ex- 
tinguitur. 


17. If a testator bequeaths his 
female slaves and their offs}3ring, al- 
though the mpthers die, the issue goes 
to the legatee. And it is the same if 
ordmary slaves are bequeathed to- 
gether with vicarial, so that although 
the ordinary slaves die, yet the vicarial 
slaves will pass by virtue of the gift. 
But, where a slave is bequeathed with 
hisj^5ecwi'W6m, and afterwards dies, or is 
manumitted, or alienated, the legacy of 
the becomes extinct. It is 

the same if the testator gives as a 
legacy, land ‘provided with instru- 
ments of use or ornament,’ or ‘with 
its instruments of culture.’ If the 
land is alienated, the legacy »of the 
instruments is extinguished. 


D. xxxiii. 8. 1, 2, 3, 4 ; D. xxxiii. 7. 1. 



An ordmarius servus was a slave who had a special office in 
the establishment, as cook, barber, baker, &c. The yimrii were 
his attendants, and were generally reckoned as part of his peculmm. 
But in the case of this legacy, the law considered them as having 
an independent existence (propter dignitatem Iwminis')^ and not 
merely as accessories to the ordinarii. So, the children of a female 
slave are not treated as mere accessories to her. (See Tit. 1. 37.) 
Had they been so, they could not have passed without the principal 
to which they were attached. 

Fundus instruckis is land, with everything on it, whether for use 
or 'ornament ; fundus cum instrumentOj land, with the instruments 
nf its culture only. (D. xxxiii. 7. 12. 27.) 

^^^^18. Si grex legatus fuerit post- 18. If a fiock is given as a legacy, 
eaque ad imam ovem pervenerit, and it is afterwards reduced to a 
^ quod superfuerit, vindicari potest. single sheep, the legatee can claim by 

real action what remains. 


D. xxx, 22. 


i 
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He may claim tlie remainder, 
one 'sheep does not form a flock. 

19. Grege autem legato etiam 
eas oves, qu^ post ■ testamentum 
factum gregi adiciiintur, legato ce- 
dere, Julianas ait : esse enim gregis 
unum corpus ex distantibus capiti- 
bus, sicuti gedium unum corpus est 
ex coligerentibus lapidibus : sedibus 
deidque legatis, columnas et mar- 
mora, quse post testamentum factum 
adjecta sunt, legato cedere. 


that is the one sheep> left, although 

19. If a flock is given as a le- 
gacy, any sheep that may be added 
to the flock after the mahing of the 
testament will, according to Julian, 
pass to the legatee. For a flock is one 
body, consisting of several different 
heads, as a house is one body, com- 
posed of several stones joined toge- 
ther. So, when a building is given^ as 
a legacy, any marble or pillars which 
may be added after the testament is 
made will pass by the legacy. ^ 


20. Si peculium legatum fuerit, 
sine dubio quidquid pecuho accedit 
vel decedit vivo testatore, legatarii 
lucro vel damno est. Quodsi post 
mortem testatoris ante aditam here- 
ditatem serums adquisierit, Julianas 
ait, si quidem ipsi manuihisso x^ecu- 
lium legatum fuerit, omne, quod 
ante aditam hereditatem adqiiisitum 
est, legatario cedere, quia dies hujus 
legati ab adita hereditate cedit : sed 
si extraneo peculium legatum fuerit, 
non cedere ea legata, nisi ex re- 
bus peculiaribus auctum fuerit. Pe- 
culium autem nisi legatum fuerit, 
manumisso non debetur, quamvis si 
vivus manumiserit, suffieit, si non 
adimatur : et ita divi Severus et 
Antoninus rescripserunt. lidem 
rescripserunt, peculio legato, non 
videri id relictum, ut petitionem 
habeat pecunite, q^uam in rationes 
dominicas impendit. lidem rescri- 
pserunt, peculium videri legatum, 
cum rationibus redditis liber esse 
jussus est et ex eo reliquas inferre. 


B. xxxiii. 8. 8. 8 ; B. xxxiii. 8. 6. 


20. If a is given in a/v 

legacy, it is certain that if it is in- 
creased or diminished in the lifetime 
of the testator, it is so much gained or 
lost to the legatee. And if a slave 
acquires anything between the death 
of the testator and the time of the 
heir entering on the inheritance, 
Julian makes this distinction : if it is 
to the slave himself-that the 
together with his enfranchisement, is 
given, then all that is acquired before 
the heir enters on the inheritance goes 
to the legatee, for the right to such a 
legacy is not fixed until the inherit- 
ance is entered on. But if it is to a 
stranger that the ^eculiuon is given, 
then anything so acquired will not pass 
to the legatee, imless the acquisition 
was made by means of somethmg form- 
ing part of the peculium. His pecu-i 
Hum' does not go to a slave manumit- i 
ted by testament, unless expressly | 
given to him; although, if a master^ 
in his lifetime manumits his slave, it is 
enough if he does not expressly take 
the peculium away from him ; and to 
this effect the Emjierors Severus and 
Antoninus issued a rescript. They have 
also decided by rescript, that when his 
peculium is given as a legacy to a slave, 
this does not entitle liim to demand 
what he may have expended for the use 
of his master. The same emperors have 
further decided by rescript, that a slave 
is to be considered to have had his pecu- 
lium given him by legacy when the tes- 
tator says he shall be free as soon as he 
has brought in his accounts, and made 
up any deficiency out of his peculium, 
4, 5 ; D. xxxiii. 8. 8. 7 ; B. XV. 1. 53. 


i Dies cedi L ^ the day begins/ and d ies veni t,, ‘ the day i& come/ 
are the two expressions in Eoman law wEcFsignify the vesting or 
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one 'sheep does not form a flock. 

19. Grege autem legato etiam 
eas oves, qu^ post ■ testamentum 
factum gregi adiciiintur, legato co- 
der e, Julianas ait : esse enim gregis 
ununi corpus ex distantibus capiti- 
bus, sicuti gedium unum corpus est 
ex coligerentibus lapidibus : asdibus 
deidque legatis, columnas et mar- 
mora, quse post testamentum factum 
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D.x 


that is the one sheep> left, although 

19. If a flock is given as a le- 
gacy, any sheep that may be added 
to the flock after the mahing of the 
testament will, according to Julian, 
pass to the legatee. For a flock is one 
body, consisting of several different 
heads, as a house is one body, com- 
posed of several stones joined toge- 
ther. So, when a building is given as 
a legacy, any marble or pillars which 
may be added after the testament is 
made will pass by the legacy. 


20. Si peculium legatum fuerit, 
sine dubio quidquid pecuho accedit 
vel decedit vivo testatore, legatarii 
lucro vel damno est. Quodsi post 
mortem testatoris ante aditam here- 
ditatem serums adquisierit, Julianas 
ait, si quidem ipsi manuihisso x^ecu- 
lium legatum fuerit, omne, quod 
ante aditam hereditatem adquisitum 
est, legatario cedere, quia dies hujus 
legati ab adita hereditate cedit : sed 
si extraneo pecuHum legatum fuerit, 
non cedere ea legata, nisi ex re- 
bus peculiaribus auctum fuerit. Pe- 
culium autem nisi legatum fuerit, 
manumisso non debetur, quamvis si 
vivas manumiserit, suffieit, si non 
adimatur : et ita divi Severus et 
Antoninus rescripserunt. lidem 
rescripserunt, peculio legato, non 
videri id relictum, ut petitionem 
habeat pecunise, quam in rationes 
dominicas impendit. lidem rescri- 
pserunt, peculium videri legatum, 
cum rationibus redditis liber esse 
jussus est et ex eo reliquas inferre. 


B. xxxiii. ,8. 8. 8 ; B. xxxiii. 8. 6. 


20. If a is given in a/v 

legacy, it is certain that if it is in- 
creased or diminished in the lifetime 
of the testator, it is so much gained or 
lost to the legatee. And if a slave 
acquires anythuig between the death 
of the testator and the time of the 
heir entering on the inheritance, 
Julian makes this distinction : if it is 
to the slave himself-that the 
together with his enfranchisement, is 
given, then all that is acqiihed before 
the heir enters on the inheritance goes 
to the legatee, for the right to such a 
legacy is not fixed until the inherit- 
ance is entered on. But if it is to a 
stranger that the 2pecuUum is given, 
then anything so acquired will not pass 
to the legatee, imless the acquisition 
was made by means of somethmg form- 
ing part of the ^peculium. His 
Hum does not go to a slave manumit- i 
ted by testament, unless expressly | 
given to him; although, if a master ^ 
in his lifetime manumits his slave, it is 
enough if he does not expressly take 
the ])eculium away from him ; and to 
this effect the Emjierors Severus and 
Antoninus issued a rescript. They have 
also decided by rescript, that when his 
pemilium is given as a legacy to a slave, 
this does not entitle liim to demand 
what he may have expended for the use 
of his master. The same emperors have 
further decided by rescript, that a slave 
is to be considered to have had his pecu~ 
Hum given him by legacy when the tes- 
tator says he shall be free as soon as he 
has brought in his accounts, and made 
up any deficiency out of his peculium, 
4, 5 ; D. xxxiii. 8. 8. 7 ; B. xv. 1. 53. 


i Dies cedi L ^ the day begins/ and dies venit^ ‘ the day come/ 
are the two expressions in Eoman law wEcFsignify the vesting or 
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fixing of an interest, and the interest becoming a present one. 
Gedere diem (says Ulpian, D. 1. 16. 213) significat inciter e deheri 
peGimiam ; venire diem significat eiim diem venisse^ g%io pecunia peti 
potest Cedit dies may therefore be translated, ‘ the time when the 
right to the thing is fixed ; ’ venit dies^ ^ the time when the thing may 
be demanded.’ For instance, if A buys a horse of B, without any 
terms being attached to the purchase, the right of B in the pur- 
chase-money is fixed at once, and also he may at once demand it, 
et cessit et venit dies. If A agrees that the purchase-money shall 
be paid by instalments, then dies cessit^ B has a fixed interest in 
the money ; but the dies can only be said venisse as each instal- 
ment falls due, and with regard only to the portion becoming due. 
If, again, A only buys it on condition that 0 will lend him the 
money, then, until 0 has done so, neque cessit neque venit dies^ B 
has no fixed interest in, or right to, the purchase-money until the 
condition is accomplished. With regard to legacies, the dies cedens, 
the time at which the eventual rights of the legatee were fixed, 
was t he day of the testator’ s death, excepting when the vesting or 
fixing “orthese’IFigFts was suspended by a condition in the testa- 
ment itself. The dies veniens^ the time when the thing given could 
be demanded, was not till the heir entered on the inheritance, and 
there was thus some one'cTwhomToT^ahe^^^^ demand ; if the 
legacy was given after a term, or on a condition, the demand, of 
course, could not be made (dies non venit) until the term had ex- 
pired, or the condition was fulfilled. 

/ An alteration was made by the lex Papicc Poppma in fixing 
i the dies cedens at the day when the testament was opened, not at 
that when the testator died (see note to paragr. 8) *, but this had 
been done away with, and the old law was in force under J ustinian 
(0- vi. 51. 1. 1.) 

The legatee had the thing given exactly as it was at the time 
of the dies cedens. He took it, with all the gains and losses that 
had accrued to it since the date of the testator’s death, and directly 
his lights were fixed, they were transmissible to his heirs. 

But if a testator gave his liberty to one of his slaves as a legacy, 
there was in this case an exception to the rule that the dies cedens 
dates from the death of* the testator. If the gift of liberty was 
given to a slave as a legacy, he could not begin to acquire for his 
own benefit until an heir had entered on the inheritance, as it was 
requisite there should be some one to free him. The pecjulvimi-.^ 
therefore, if given to him, would be such as it was when the heir 
entered on the inheritance ; while, if the peculium was given to a 
stranger, it would be such as it was at the death of the testator, 
excepting when the peculium was augmented by things derived 
from itself (ex rehus p>6culianrihus)j as, for instance, if sheep or cattle, 
forming part of the peculium^ had young. 

There was another case, that of personal servitudes, in which 

I the dies cedens dated from the entrance on the inheritance, not from 
the death of the testator. These servitudes were exclusively attached 
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fixing of an interest, and the interest becoming a present one. 
Gedere diem (says Ulpian, D. 1. 16. 213) significat indjpere deberi 
peGimiam ; venire diem significat eum diem venisse, quo pecunia peti 
potest Cedit dies may therefore be translated, ‘ the time when the 
right to the thing is fixed ; ’ venit dies^ ^ the time when the thing may 
be demanded.’ For instance, if A buys a horse of B, without any 
terms being attached to the purchase, the right of B in the pur- 
chase-money is fixed at once, and also he may at once demand it, 
et cessit et venit dies. If A agrees that the purchase-money shall 
be paid by instalments, then dies cessit^ B has a fixed interest in 
the money ; but the dies can only be said venisse as each instal- 
ment falls due, and with regard only to the portion becoming due. 
If, again, A only buys it on condition that 0 will lend him the 
money, then, until 0 has done so, neqiie cessit neque venit dies^ B 
has no fixed interest in, or right to, the purchase-money until the 
condition is accomplished. With regard to legacies, the dies cedens, 
the time at which the eventual rights of the legatee were fixed, 
was t he day of the testator’ s death, excepting when the vesting or 
fixing “oF’tEese’IFig^ts was suspended by a condition in the testa- 
ment itself. The dies veniens^ the time when the thing given could 
be demanded, was not till the heir entered on the inheritance, and 
there was thus some one "oJ^hom To^ma^^ demand ; if the 
legacy was given after a term, or on a condition, the demand, of 
course, could not be made (dies non venit) until the term had ex- 
pired, or the condition was fulfilled. 

/ An alteration was made by the lex Papia Poppcm in fixing 
i the dies cedens at the day when the testament was opened, not at 
that when the testator died (see note to paragr. 8) ; but this had 
been done away with, and the old law was in force under Justinian 
(0- vi. 51. 1. 1.) 

The legatee had the thing given exactly as it was at the time 
of the dies cedens. He took it, with all the gains and losses that 
had accrued to it since the date of the testator’s death, and directly 
his lights were fixed, they were transmissible to his heirs. 

But if a testator gave his liberty to one of his slaves as a legacy, 
there was in this case an exception to the rule that the dies cedens 
dates from the death of* the testator. If the gift of liberty was 
given to a slave as a legacy, he could not begin to acquire for his 
own benefit until an heir had entered on the inheritance, as it was 
requisite there should be some one to free him. The peejuli'imi..^ 
therefore, if given to him, would be such as it was when the heir 
entered on the inheritance ; while, if the peculium was given to a 
stranger, it would be such as it was at the death of the testator, 
excepting when the peculinm was augmented by things derived 
from itself (ex rebus p)6ctdi<wibus), as, for instance, if sheep or cattle, 
forming part of the peculium^ had young. 

There was another case, that of personal servitudes, in which 

I the dies cedens dated from the entrance on the inheritance, not from 
the death of the testator. These servitudes were exclusively attached 
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to tlie person of the legatee^ and as they were not transmissible to 
his heirs, there could be no interest in them until the actual enjoy- 
ment of them was commenced. 

When the master enfranchised his slave himself, he was x^resent 
to demand the i^eculium^ and if he did not, it was considered evi- 
dent that he intended the slave to keej) it. ISIot so in a legacy of 
liberty, in giving which the master might so easily forget the loecu-- 
Hum that some expressions were required to show that he remem- 
bered it, and wished to give it to the slave. 

The terms of the second rescript referred to in the text are 
given by Ulpian (D. xxxiii. 8. 6. 4). 

21. Tam autem cor}porales res 21. Things corporeal and ineorpo- 
quam incorporales legari possnnt. real may be equally well given as a 
“ - - - - ’ ■ legacy. Thus, the testator may give 

a debt due to him, and the heh is then 
obhged to use liis actions for the bene- 
fit of the legatee, unless the testator 
in his lifetime exacted payment, for 
in this case the legacy would become 
extinct. Such a legacy as tliis is also 
good : ‘ Let my heir be bound to rebuild 
the house of such a one,’ or ^ to hee 
him from his debts,’ 

D. XXX. 41. pr. ; D. xxx. 39. 3, 4. 


vr S,'7' 


vl 


Et ideo quod defuncto debetur, 
potest ahcui legari, ut actiones suas 
heres legatario x)raestet, nisi exegerit 
\ivus testator pecuniam : nam hoc 
casu legatiun extmguitur. Sed et 
tale legatum valet: ‘damnas esto 
heres domum ilhtis refieere ’ vel 
‘ ilium oere alieno liberare.’ 


The legacy of a debt due to the testator was usually called 
legatum oiovimis. (See D. xxx. 44. 6.) Of course the legatee 
could sue for it only in the name of the heir. - 

22. Si generaliter servus vel alia 22. If a testator gives a slave qJ'" ' j ' 
res legetm, electio legatarii est, nisi anything else as a legacy, without ' 
aliud testator dixerit. sjDecifying a particular slave or thing, 

the choice belongs to the legatee, tm- 
^ less the testator has expressed the 

contrary. 

D. xxx. 108. 2. 

The jurists toof care to lay down, with respect to what was 
called a legatum generis^ that the class of objects must not be one 
too wide. Legatum nisi certce rei sit et ad certam fersonam 
defemtur, nullius est momentL (Paul. Sent. iii. 6. 18.) For 
instance, the gift of ‘ananimaP would have seemed rather intended 
to mock than to benefit the legatee ; so the gift of a house if the 
testator had no houses, oiiagis derisorium guam utile legatum. 

(D. xxx. 71.) 

Before Justinian, it dejpended on the formula with which the 
legacy was given whether the choice of the particular thing to be 
given to the legatee belonged to the heir or the legatee. In a 
legacy per vindioationem .it belonged to j^e latter ; there was a 
real action in which the legatee must specify the particular thing 
that he claims. In a legacy per damnationem it belonged 
to thjejieir,; there was only a personal action against the heir as 
debtor, and the debtor might discharge the obligation in the way 
most beneficial to himself. (Ulp. Reg. 24. 14.) 
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his heirs, there could be no interest in them until the actual enjoy- 
ment of them was commenced. 
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to demand the i^eculium^ and if he did not, it was considered evi- 
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heres legatario x)raestet, nisi exegerit 
\ivus testator pecuniam : nam hoc 
casu legatiun extmguitur. Sed et 
tale legatum valet: ‘damnas esto 
heres domum ilhtis refieere ’ vel 
‘ ilium oere alieno liberare.’ 


The legacy of a debt due to the testator was usually called 
legatum oiovimis. (See D. xxx. 44. 6.) Of course the legatee 
could sue for it only in the name of the heir. - 

22. Si generaliter servus vel alia 22. If a testator gives a slave qJ'" ' j ' 
res legetm, electio legatarii est, nisi anything else as a legacy, without ' 
aliud testator dixerit. sjDecifying a particular slave or thing, 

the choice belongs to the legatee, tm- 
^ less the testator has expressed the 

contrary. 
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The jurists toof care to lay down, with respect to what was 
called a legatum generis^ that the class of objects must not be one 
too wide. Legatum nisi certce rei sit et ad certam fersonam 
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instance, the gift of ‘ananimaP would have seemed rather intended 
to mock than to benefit the legatee ; so the gift of a house if the 
testator had no houses, oiiagis derisorium guam utile legatum. 

(D. xxx. 71.) 

Before Justinian, it dejpended on the formula with which the 
legacy was given whether the choice of the particular thing to be 
given to the legatee belonged to the heir or the legatee. In a 
legacy per vindioationem .it belonged to j^e latter ; there was a 
real action in which the legatee must specify the particular thing 
that he claims. In a legacy per damnationem it belonged 
to thjejieir,; there was only a personal action against the heir as 
debtor, and the debtor might discharge the obligation in the way 
most beneficial to himself. (Ulp. Reg. 24. 14.) 
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Tlie main difference between a legatum generis and a legatum 
optionis was that in tbe latter the legatee could choose the best 
of the kind in the possession of the testator ; in the former the 
legatee could not choose the best, nor the heir the worst. (D. 
XXX. 37.) 

' ./■ , 

‘ ' 23. Optionis legatum, id est ubi 23. The legacy of election, that is 

: ' i: * ''testator ex servis suis vel aliis rebus when a testator directs his legatee to 
fi optare legatariuni jusserat, habebat choose anyone from among his slaves, 
'* ‘ in se condicionem, et ideo nisi ipse or any other class of things, was for- 

■' . \ 'hegatariiis vivus optaverat, ad here- merly held Jp imply a condition, so 

' ' ■ dem legatum non transmittebat. that if the legatee in his lifetime did 

Sed ex constitutione nostra et hoc not make the election he did not 
in meliorem statum reformatum est transmit the legacy to his heir. But, 
et data est licentia et heredi lega- by our constitution, we have altered 
tarii optare, licet vivus legatarins this for the better, and the heir of the 
hoc non fecit. Et diligentiore tra- legatee is now permitted to elect, al- 
ctatu habito, et hoc in nostra con- though the legatee in his lifetime has 
stitutione additum est, sive plures not done so. And, pmsuing the sub- 
legatarii existant, quibus optio re- ject still further, we have added, that 
licta est, et dissentiant in corpore if there are several legatees to whom 
eligendo, sive uniiis legatarii plures an option is left, and they differ in 
heredes, et inter se circa optandum their choice, or if there are many heirs 
dissentiant, alio aliud corpus eligere of one legatee, and they cannot agree 
cujpiente, ne pereat legatum (quod what to choose, one choosing one thing 
plerique prudentium contra benevo- and another another thing, then to 
lentiam introducebant), fortunam prevent the legacy becoming ineffec- 
esse hiijus optionis judicem et sorte tual, which the generality of ancient 
esse hoc dirhnendum, ut, ad quern lawyers, contrary to all equity, decided 
sors perveniat, illius sententia in would .be the case, fortune must be the 
optione prsecellat. arbitress of the choice, and the dis- 

13ute must be decided by lot, so that 
his choice, to whom the iot falls, shall 
prevail. 

D. xl. 9. 3 ; D. xxxvi. 2. 12. 8 ; C. vi. 43. 3. pr. and 1. 

When once the dies cedens had fixed the rights of the legatee, 
he conld transmit to his heirs all the rights he had himself. To 
this the Eoman lawyers considered the legatum optionis an excep- 
tion, as intended to be personal to the legatee himself. Jnstinian 
decides that the exception shall not exist. (0. vi. 43. 3. 1.) We 

! I must distinguish the legatum generis^ where an object, though an 
I uncertain one, was given, from the legatum optionis^ where only 
I the right to select an object was given. The former was never 
^treated as an exception to the general rule of the dies cedens. (D. 
^ Wiii. 5. 19.) 

A testator might also leave as a legacy a part, as e.g. the half, 
of the inheritance (Tit. 23. 5. note); but still tbe heir took the 
whole inheritance as heir, and then had to divide it with the lega- 
iarius partiarius^ although the legatee was really not getting a 
particular thing, but a share of a universal succession. fCrAi. ii. 
254. 

£iri' .‘ t' . 24. Legari aiitem illis soils pot- 24. A legacy can be given to those 
' Tfi/g , - 1- 1 testamenti factio only, with whom there is testamenti 

■ faciio. 

D. xli. 8. 7. ' ■ * 
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Tlie main diflference between a legatum generis and a legatmi 
opiionis was that in tbe latter the legatee could choose the best 
of the kind in the possession of the testator ; in the former the 
leo*atee could not choose the best, nor the heir the worst. (D. 
XXX. 37.) 

23. Optionis legatum, id est ubi 23. The legacy of election, that is 
'testator ex servis suis vel aliis rebus when a testator directs his legatee to 
optare legatariuni jusserat, habebat choose any one from among his slaves, 
in se condicionem, et ideo nisi ipse or any other class of things, was for- 
lec^atariiis vivus optaverat, ad here- meiiy held Jo imply a condition, so 
dem legatum non transmittebat. that if the legatee in his lifetime did 
Sed ex constitutione nostra et hoc not make the election he did not 
in meliorem statum reformatum est transmit the legacy to his heir. But, 
et data est licentia et heredi lega- by our constitution, we have altered 
tarii optare, licet vivus legatarius this for the better, and the heir of the 
hoc non fecit. Et diligentiore tra- legatee is now permitted to elect, al- 
ctatu habito, et hoc in nostra con- though the legatee in his lifetime has 
stitutione additum est, sive plures not done so. And, pmsuing the sub- 
legatarii existant, quibus optio re- ject still further, we have added, that 
licta est, et dissentiant in corpore if there are several legatees to whom 
eligendo, sive unius legatarii plures an option is left, and they differ in 
heredes, et inter se circa optandum their choice, or if there are many heirs 
dissentiant, alio aliud corpus eligere of one legatee, and they cannot agree 
cupiente, ne pereat legatum (quod what to choose, one choosing one thing 
plerique prudentium contra benevo- and another another thing, then to 
lentiam introducebant), fortunam prevent the legacy becoming ineffec- 
essG hujiis optionis judicein et sorte tual, which the generality of ancient 
esse hoc dirhnendum, ut, ad quern lawyers, contrary to all equity, decided 
sors perveniat, illius senteiitia in would .be the case, fortune must be the 
optione prsecellat. arbitress of the choice, and the dis- 

X3ute must be decided by lot, so that 
his choice, to whom the iot falls, shall 
prevail. 

D. xl. 9. 3 ; D. xxxvi. 2. 12. 8 ; C. vi. 48. 3. x)r. and 1. 


Wben once the dies cedens had fixed the rights of the legatee, 
he could transmit to his heirs all the rights he had himself. To 
this the Eoman lawyers considered the legatum optionis an excep- 
tion, as intended to be personal to the legatee himself. Jnstinian 
decides that the exception shall not exist. (0. vi. 43. 3. 1.) We 

(must distinguish the legatum generis, where an object, though an 
uncertain one, was given, from the legatum optionis^ where only 
The right to select an object was given. The former was never 
I Treated as an exception to the general rule of the dies cedens. (D. 
^ Wiii. 5. 19.) 

A testator might also leave as a legacy a part, as e.g. the half, 
of the inheritance (Tit. 23. 5. note) ; but still tbe heir took the 
whole inheritance as heir, and then had to divide it with the lega- 
iarius ])artiarmsj although the legatee was really not getting a 
particular thing, but a share of a universal succession. (GrAi. ii. 
254.) 



24. Legari autem illis solis pot- 24. A legacy can be given to those 
cum quibus testamenti factio only, with whom there is testame^iti 

factio, 

D. xH. 8. 7. 
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See note on Tit. 10. 6. 

25. Incertis vero personis neqiie 
legata neq^ue fideicommissa olim 
relinqui concessum erat: nam nec 
miles quidem incertse personae pote- 
rat reHnqnere, nt divns Hadrianus 
rescripsit. Incerta autem persona 
videBatur, qiiam incerta opinione 
animo siio testator siibiciebat, veluti 
si qnis ita dicat : ‘ qmcumqne filio 
meo in matrimoninm filiam snam 
coUocaverit, ei heres mens ilium 
fondum dato : ’ illud qnoque, quod 
Ms relinquebatm', qui post testa- 
mentum scrip turn primi consules 
designati enmt, seque incertse 
sonse legari Yidebatnr : et denique 
multae ali^ hnjusmodi species smit. 
Libertas quoque non videbatur posse 
incertse jpersonae dari, quia placebat 
nominatim servos liberari. Tutor 
quoque certus dari debebat. Sub 
certa vero demonstratione, id est ex 
certis personis incertse personae reete 
legabatur, veluti ‘ ex cognatis meis, 
qui nunc sunt, si quis filiam meam 
uxorem duxerit, ei heres mens illam 
rem dato.’ Incertis autem personis 
legata vel fideicommissa relicta et 
per errorem soluta repeti non posse, 
sacris constitutionibns cautum erat. 


. tv 

25. Formerly it was not permitted \ .. . 

that either legacies or fideicommissa : ' * ' L- “ 

should be given to uncertain, persons, 
and even a soldier could not leave 
anything to an micertain person, as 
the Emperor Hadrian decided by re- 
script. By an unc ertain .nelson was 
meant one who was not present to 
the mmd of the testator in any defi- 
nite mamier, as if he should say : 

‘ Whoever shall give his daughter in 
marriage to my son, to him let my 
heir give such a piece of land.’ So, if 
he had left anytliing to the persons 
first appointed consuls after his testa- 
ment was written, this also would have 
been a gift to uncertain persons ; and 
there are many other similar examples. 

Freedom lihewise could not be con- ’ 
ferred upon an uncertain person, for 
it was necessary that all slaves should . , 

be enfranchised by name. A person ^ r 

too named as tutor was required to be ^ > 

certain. But a legacy given with a | 7 " 
certain description, that is, to an un- ! ■ • ’ v 

certain jperson among a number of * 
persons certain, was valid, as : ‘ Among 
my existing cognati, if any one shall 
marry my daughter, let my heir give 
him such a thing.’ But, if a legacy or 
fideicommissum to imcertain persons 
had been paid by mistake, it was pro- 
\uded by the constitutions, that such 
persons could not be called on to re- 
fund. 


Hai. ii. 238, 239. 


4 


1* 


Neque fideicommissa. It was by a seniatusconsidtmn^ in the 
tim e of Hadrian, that the law was thus settled with respect to fidei- 
commissa. (Gai. ii. 287.) Previously, La gift by way fidei- 
commissum to an uncertain person had been valid. 

The lex Ficria Ganinia (Gai. ii. 239) required that slaves to 
whom freedom was given by testament should be expressly named, 
juhet nominatim servos liberari. i 


26. Postumo quoque alieno in- 
utiliter legabatur : est autem ahe- 
nus postumus, qui natus inter suos 
heredes testatoris futuras non est : 
ideoque ex emancipate filio con- 
ceptus nepos extraneus erat postu- 
mus avo. 


26. Formerly, too, a legacy to 
posthumous stranger was ineffectual.! 
A posthumous stranger is any one who, 1 
on being horn, would not be numbered j 
among the sui heredes of the testator ; j 
and so a posthumous grandson, the 
issue of an emancipated son, was a 
posthumous stranger with regard to 
Ms grandfather- 


Gai. ii. 241^ 


/ 1"’# 

A c 
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25. Incertis vero personis neqiie 25. Formerly it was not permitted \ .. ; i 

^ legata neque fideicommissa olim that either legacies or fideicommissa ‘ “ *' 

relinqui concessum erat : nam nee should he given to uncertain, persons, | 

miles quidem incertse personae pote- and even a soldier could not leave 

rat relinquere, ut diviis Hadrianus anything to an micertain ^ person, as : 

rescripsit. Incerta autem persona the Emperor Hadrian decided by re- 

videbatur, quam incerta opinione script. By an unc eJ^tain .•person was 

animo suo testator subiciebat, veluti meant one who was not present to 

si quis ita dicat : ‘ quicumque filio the mind of the testator in any defi- 

meo in matrimonium filiam suam nite manner, as if he should say : i 

coUocaverit, ei heres mens ilium ‘ Whoever shall give his daughter in 

fondum dato : ’ illud quoque, quod marriage to my son, to him let my ; 

his relinquebatur, qui post testa- heir give such a piece of land.’ So, if 

mentum scrip turn primi consules he had left anytliing to the persons 

I designati enmt, seque incertse appointed consuls after his testa- 

' sonse legari videbatur : et denique ment was -written, this also would have 

mtdtse alise hujusmodi species smit. been a gift to uncertain persons ; and 

Libertas quoque non videbatur posse there are many other similar examples, 

incertse xDersonae dari, quia x^acebat Freedom lihewise could not be con- 

nominatim servos liberari. Tutor ferred upon an uncertain x>erson, for 

quoque certus dari debebat. Sub it was necessary that all slaves should ^ ; 

certa vero demonstratione, id est ex be enfranchised by name. A person , ; ^ ^ ^ ^ ' i 

certis personis incerta personae recte too named as tutor was required to be ^ : 

legabatur, veluti ‘ex cognatis meis, certain. But a legacy given with a \ ! 

qui nunc sunt, si quis filiam meam certain description, that is, to an un- !• ‘ ^ ' 

uxorem duxerit, ei heres mens illam certain person among a number of * 
rem dato.’ Incertis autem x'^ersonis persons certain, was valid, as : ‘ Among 
legata vel fideicommissa relicta et my existing cognati, if any one shall 
per errorem soluta repeti non posse, marry my daughter, let my heir give 
sacris constitutionibus cautum erat. him such a thing.’ But, if a legacy or 

fideicommissiim to imcertain persons 
had been paid by mistake, it was pro- 
\dded by the constitutions, that such 
persons could not be called on to re- 
fund. 

Hai. ii. 238, 239. 

Neque fideicommissa. It was by a senatusconsultum, in the 
j tim e of Hadrian, that the law was thus settled with respect to fixlei-- 

commissa. (Gai. ii. 287.) Previously, la gift by way of fidei- 
commissum to an uncertain x3erson had iDeen valid. 

The lex Fwria Ganinia (Gai. ii. 239) required that slaves to 
whom freedom was given by testament should be exxiressly named, 
jiibet nominatim servos liherarL 

26. Postumo quoque alieno in- 26. Formerly, too, a legacy to a ^ 
utniter legabatur : est autem ahe- posthumous stranger was ineffectual. ^"1*1 ^ C 

nus postumus, qui natus inter suos A posthumous stranger is any one who, 1 1 /# ^ 

heredes testatoris futurus non est : on being born, would not be numbered n rc /: 
ideoque ex emancipate filio con- among the sui heredes of the testator ; ] ^ 

ceptus nepos extraneus erat postu- and so a posthumous grandson, the 
V mus avo. • issue of an emancipated son, was a | 

X^osthumous stranger with regard to 
his grandfather- 

Gai. ii. 241^ 
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We have already seen (see Tit. 13. 1) how the rigour of this 
principle came to be modified with respect to a posthumous suus 
lieres. It was as an incerta persona that the posthumous child 
was originally excluded from taking either as heir or legatee. (Gai. 


ii. 242.) ^ 

27. Sed nee hiijusmodi species 
penitus est sine jiista emendatione 
derehcta, cum in nostro codice con- 
stitutio posita est, per quam^et hme 
parti medevimus non solum in here- 
ditatibus, sed etiam in legatis et 
fideicommissis ; quod evidenter ex 
ipsius constitutionis lectione clare- 
scit. Tutor autem nec per no strain 
constitutionem incertus dari debet, 
quia certo judicio debet quis pro 
tutela suse posteritati cavere. 


C. 


27. These points have not, how- 
ever, been left without proper altera- 
tion, for a constitution has been placed 
in our code by which the law has been 
altered, not only as regards inherit- 
ances,- but also as regards legacies and 
fideicoinmissa. This alteration will ap- 
pear from the constitution itself. But 
not even by our constitution is the no- 
mination of an uncertain tutor permit- 
ted, for it is incumbent upon every 
father to take care that his posterity 
have a tutor by a determinate appoint- 
ment, 
i. 48. 


There was, probably, a constitution treating of this subject in- 
serted in the first Code (see Introd. sec. 29), which was not given 
in the Code we now have. 

p Postumus autem alienus 28. Yet a posthumous stranger 

heres institui et antea poterat et could formerly, and"*may now, be ap- 
ninic potest, nisi in utero ejus sit, pointed heir, unless it appears that he 
quae jure nostra uxor esse non xio- has been conceived by a woman who by 
test. law could not have been married to his 

father. 

Gai. ii. 242, 287 ; D. xxviii. 2. 9. 1, 4. 

Posthumons children, who, on birth, would not be among the 
testator’s sui her odes (this is the meaning of alienus)^ could not be 
instituted heirs under the civil law ; but the praetor gave them, if 
instituted, the possessio honormn. Justinian permitted their 
institution. (See Bk. iii. Tit. 9. pr.) 

Nisi m utero ejus that is, unless the posthumous child 
is the ehild of the testator, and of a woman whom the testator 
cannot niarry. 

29. Si quis in nomine, cogno- 
j..; ^ mine, prsenomine legatarii erraverit 
testator, si de persona constat, ni- 
hilo minus valet legatmn. Idem in 
heredibus servatur; etrecte; nomina 
enim significandorum hominum gra- 
tia reperta sunt, qui si quolibet alio 
modo intelleganttir, nihil interest. 

...j ^ r < 7 tA i ^ K . . 

80. Huie proxima est ilia juris 
regnla, falsa demonstratione lega- 
tuni non peremi, veluti si quis ita 


29. Although a testator may have 
mistaken the nomen^cognomeyi^ orpree- 
nomen of a legatee, yet, if it is certain 
who is the person meant, the legacy is 
valid. The same holds good as to 
heirs, and with reason ; for the use of 
names is but to point out persons ; 
and, if they can he distinguished by 
any other method, it is the same 
thing. 

30. Closely akin to this is the rule 
of law, that a legacy is not rendered 
void by a false description. For in- 
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We have already seen (see Tit. 18. 1) how the rigour of this 
principle came to be modified with respect to a posthumous suus 
lieres. It was as an incerta ^persona that the posthumous child 
was originally excluded from taking either as heir or legatee. (Gai. 


ii. 242.) ^ 

27. Sed nec hiijusmodi species 
penitus est sine jiista emendatione 
derehcta, cum in nostro codice con- 
stitutio posita est, per quam et hme 
parti medevimus non solum in here- 
ditatibus, sed etiam in legatis et 
fideicommissis ; quod evidenter ex 
ipsius constitutionis lectione clare- 
scit. Tutor autem nec per no strain 
constitutionem incertus dari debet, 
quia certo judicio debet qtiis pro 
tutela suse posteritati cavere. 


C. 


27. These points have not, how- 
ever, been left without proper altera- 
tion, for a constitution has been placed 
in our code by which the law has been 
altered, not only as regards inherit- 
ances,- but also as regards legacies and 
fideicommissa. This alteration will ap- 
pear from the constitution itself. But 
not even by our constitution is the no- 
mination of an uncertain tutor permit- 
ted, for it is incumbent upon every 
father to take care that his posterity 
have a tutor by a determinate appoint- 
ment, 
vi. 48. 


There was, probably, a constitution treating of this subject in- 
serted in the first Code (see Introd. sec. 29), which was not given 
in the Code we now have. 

l. ■/ 

^ " 28. Postuinus autem alienus 28. Yet a posthumous stranger 

heres institui et antea poterat et could formerly, aiid^Tmay how, be ap- 
niuic potest, nisi in utero ejus sit, pointed heir, unless it appears that he 
quae jure nostra uxor esse non xio- has been conceived by a woman who by 
test. law could not have been married to his 

father. 

Gai. ii. 242, 287 ; D. xxviii. 2. 9. 1, 4. 

Posthnmons children, who, on birth, would not be among the 
testator’s sui Jierecles (this is the meaning of alienus)^ could not be 
instituted heirs under the civil law ; but the |)i£©tor gave them, if 
instituted, the possessio honorum. Justinian permitted their 
institution. (See Bk. iii. Tit. 9. pr.) 

Nisi m utero ejus sit, that is, unless the posthnmons child 
Vis the child of the testator, and of a woman whom the testator 
I cannot nimy. 

29. Si quis in nomine, cogno- 
j mine, praenomine legatarii erraverit 
testator, si de x)ersona constat, ni- 
hilo minus valet legatmn. Idem in 
heredibusservatur; etrecte; nomina 
enim significandorum hominum gra- 
tia reperta sunt, qui si quolibet alio 
modo intellegantttr, nihil interest. 

80. Huie proxima est ilia juris 
regnla, falsa demonstratione lega- 
tuni non peremi, veluti si quis ita 


29. Although a testator may have 
mistaken the nomen^cognomeji^ orprm- 
nomen of a legatee, yet, if it is certain 
who is the person meant, the legacy is 
valid. The same holds good as to 
heirs, and with reason ; for the use of 
names is but to point out persons; 
and, if they can be distinguished by 
any other method, it is the same 
thing. 

30. Closely akin to this is the rule 
of law, that a legacy is not rendered 
void by a false description. For in- 
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legaverit ‘ Stielimn ser'VTim rneinn 
vemam do lego : ’ licet enim non ver- 
na, sed emptus sit, si de servo ta- 
men constat, ntile est legatinn. Et 
convenienter si ita demonstraverit 
‘ Sticlinm semnn, quern a Seio emi,’ 
sitque ab alio emptus, utile legatum 
est, si de servo constat. 


D. XXXV, 1. 


stance, if the testator was to say, ‘ I 
give as a legacy Stichus born my slave;’ 
in this case, although Stichus was not 
born in the family, but bought, yet, if 
it is certain who is meant, the legacy 
is valid. And in the same way if a 
testator marks out the particular slave 
in this way : ‘ I give Stichus my slave, 
whom I bought of Seius; ’ yet, although 
he was bought of another, the legacy is 
good, if no doubt exists as to the slave 
intended to be given, 

17. pr. and 1. ^ 


31. Longe magis legato falsa 
causa non nocet. Veluti cum ita 
quis dixerit : ‘ Titio, quia absente me 
negotia mea cmavit, Stichmn do 
lego,’ vel ita : ‘ Titio, quia patrocinio 
ejus capitali crimine hberatus sum, 
Stichum do lego : ’ licet enim neque 
negotia testatoris umquam gessit 
Titius neque patrocinio ejus libera- 
tus est, legatum tamen \^let. Sed 
si condieionahter enuntiata fuerit 
causa, aliud juris est, veluti hoc 
modo : ‘ Titio, si negotia mea cux*a- 
vit, fcindum do lego.’ 


81. Much less is a legacy rendered 
invalid by a false reason being as- 
signed for giving it ; as, if a testator 
says, ‘ I give my slave Stichus to Titius, 
because he took care of my affairs in 
my absence; ’ or, ‘because I was ac- 
quitted upon a capital accusation by ’ 
his undertaking my defence.’ For al- 
though Titius has never taken care 
of the affairs of the deceased, and 
although the testator was never ac- 
quitted by means of Titius defending 
him, the legacy will be valid. But it 
is quite different if the reason has been 
assigned imder the form of a condi- 
tion, as, ‘ I give to Titius such a j)iece 
of gromid, if he has taken care of my 
affairs.’ 


D. XXXV. 1. 17. 2, 3. 


Ulpian shortly sums up the law of this and the previous para- 
graph by the rule ‘ Neqtie ex falsa demonstraiione^ neque ex falsa 
causa legatum mfirmatur' (Ulp. Reg. 24. 19.) 

Of course if the reason for making the legacy was so given as 
to constitute a condition, the legacy was only valid if the condition 
had been accomplished. 


32. An servo heredis recte lega- 
mus, quaeritur. Et constat, pure 
inutiliter legari nec quidquam pro- 
ffcere, si vivo testatore de potestate 
heredis exierit, quia quod inutile 
foret legatum, si statim post factum 
testamentum decessisset testator, 
hoc _ non debet ideo valere, quia 
diutius testator vixerit. Sub con- 
dicione vero recte legatur, ut re- 
quiramus, an, quo tempore dies 
legati cedit, in potestate heredis non 
sit. 


32. The question has been raised ->r 
whether a testator can give a legacy 
to the slave of his heir ; and it is evi- 

dent that such a legacy, if giveu^%o- 

hitely,* is quite ineffectual, nor is it at ^ 
aH helped by the slave having been 
freed from the power of the heir in the 
lifetime of the testator; for a legacy 
which would have been void if the 
testator had expired immediately after 
he had made the testament, ought not 
to become valid memly because he 
happened to live long#'. But a testator 
may give the legacy to the slave ®der 
a condition, and then we have to in- 
qiiirV whether, at the time when the 
right to the legacy vests, the slave has 
ceased to be in the power of the heir. 


Gai. ii. 244; D. xxxiv. 7. 1. 
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legaverit ‘ Stielimn ser^Tim meiun 
vemam do lego : ’ licet enim non ver- 
na, sed emptus sit, si de servo ta- 
men constat, ntile est legatinn. Et 
converdenter si ita demonstraverit 
‘ Sticlinm semnn, quern a Seio end,’ 
sitque ab alio emptus, utile legatum 
est, si de servo constat. 


D. XXXV. 1. 
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negotia mea cmavit, Stichum do 
lego,’ vel ita : ‘ Titio, quia patrocinio 
ejus capitali crimine liberatus sum, 
Stichum do lego : ’ licet enim neque 
negotia testatoris umquam gessit 
Titius neque patrocinio ejus libera- 
tus est, legatum tamen \^let. Sed 
si condieionaliter enuntiata fiierit 
causa, aliud juris est, veluti hoc 
modo : ‘ Titio, si negotia mea eux*a- 
vit, fiindum do lego.’ 


stance, if the testator was to say, ‘ I 
give as a legacy Stichus born my slave;’ 
in this case, although Stichus was not 
born m the family, but bought, yet, if 
it is certain who is meant, the legacy 
is valid. And in the same way if a 
testator marks out the particular slave 
in this way : ‘ I give Stichus my slave, 
whom I bought of Seius ; ’ yet, although 
he was bought of another, the legacy is 
good, if no doubt exists as to the slave 
intended to be given. . 

17. pr. andl. * 

81. Much less is a legacy rendered 
invalid by a false reason being as- 
signed for giving it ; as, if a testator 
says, ‘ I give my slave Stichus to Titius, 
because he took care of my affairs in 
my absence; ’ or, ‘because I was ac- 
quitted ixpon a capital accusation by ' 
his undertaking my defence.’ For al- 
though Titius has never taken care 
of the affairs of the deceased, and 
although the testator was never ac- 
quitted by means of Titius defending 
him, the legacy will be valid. But it 
is quite different if the reason has been 
assigned imder the form of a condi- 
tion, as, ‘ I give to Titius such a i)iece 
of gromid, if he has taken care of my 
affairs.’ 


B. XXXV. 1. 17. 2, 3. 


Ulpian shortly sums up the law of this and the previous para- 
graph by the rule ‘ Necj'iie ex falsa demonstraiione^ neque ex falsa 
causa legatum infirmatur.^ (Ulp. Beg, 24. 19.) 

Of course if the reason for making the legacy was so given as 
to constitute a condition, the legacy was only valid if the condition 
had been accomplished. X 


32. An servo heredis recte lega- 
mus, quaeritur. Et constat, pure 
inutihter legari nec quidquam pro- 
ffcere, si vivo testatore de potestate 
heredis exierit, quia quod inutile 
foret legatum, si statim post factum 
testamentum decessisset testator, 
hoc non debet ideo valere, quia 
diutius testator vixerit. Sub con- 
dicione vero recte legatur, ut re- 
quiramus, an, quo tempore dies 
legati cedit, in potestate heredis non 
sit. 


32. The question has been raised 
whether a testator can give a legacy 
to the slave of his heir ; and it is evi- 
dent that such a legacy, if ,giveu.^^o- 
hitely,*is quite ineffectual, nor is it at * ' 
aH helped by the slave havmg been 
freed from the power of the heir in the 
lifetime of the testator; for a legacy 
which would have been void if the 
testator had expired immediately after 
he had made the testament, ought not 
to become valid memly because he 
happened to live long^. But a testator 
may give the legacy to the slave ®der 
a conation, and then we have to in- 
quire" whether, at the time when the 
right to the legacy vests, the slave has 
ceased to be in the power of the heir. 


Gai. ii. 244; D. xxxiv. 7. 1. 
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This paragraph is based on. the regula Gatonimia (see note on 
paragraph 10), though no express allusion to it is made. As to the 
doubts entertained on the subject, see Gai. ii. 244. 

‘ V 33. Ex diverse herede institute 33. On the other hand, it is not 
. i^Cpservo, quin domino recte etiam sine doubted, but that if a slave is ap> 
r, condicione legeto, non dubitatur. pointed heir, a legacy may be given 
Nam et si statim post factum testa- to his master even unconditionally ; 
mentum decesserit testator, non for, although the testator should die 
tamen apud eum, qui heres sit, dies immediately after making the testa- 
legati eedere intellegitur, cum here- ment, -still the right to the legacy is 
ditas a legato separata sit et possit not taken to vest in him who is heir ; 
per eum servum alius heres effici, si for the inheritance is separated from 
prius, quam jussu domini adeat, in the legacy, and another may become 
alterius potestatem translatus sit, heir by means of the slave, if he should 
vel manumissus ipse heres ef&citur ; be transferred to the power of a new 
quibus casibus utile est legatmn : master, before he has entered upon 
quodsi in eadem causa permanserit the inheritance at the command of the 
et jussu legatarii adierit, evanescit master, who is the legatee; or the 
legatum. slave himself, if enfranchised, may 

become heir ; and, in these cases, the 
legacy would be good. But, if the 
slave should- remam in the same state, 
and enter upon the inheritance by 
order of the legatee, the legacy is at an 
end. 

Gai. ii. 245. 

The eventual right to the legacy vests in the legatee from the 
date of the testator’s death, but the right to claim the legacy does 
not accrue to the legatee until the heir has entered on the inherit- 
ance. It is the legatee, not the heir, in whom the eventual right 
vests. Now, if the slave, in the case discussed in the text, 
entered on the inheritance by the command of his master, the 
legatee, the master, through the slave, would be heir and also 
legatee, and so the legacy would merge, or fade away (evanescit)^ 
in the inheritance. But until the inheritance is entered on, the 
legatee keeps his position of having a vested right in the legacy, 
and it may happen that the slave will not then hold such a 
character as will cause this merger of the legacy in the inherit- 
ance. He may have been emancipated, and will then take as heir 
for ' himself, or he may have been transferred to another master, 
• ,and will take for his new owner. 

heredis institutionem 
inutiliter antea legabatur, scilicet 
quia testamenta vim ex institutione 
heredum accipiunt et ob id veluti 
caput atque fundamentum intelle- 
gitur totius testamenti beredis in- 
stitutio. Pari ratione nec libertas 
ante heredis institutionem dari po- 
terat. Sed quia incivile esse puta- 
vimus, ordinem quidem scripturse 
sequi (quod et ipsi antiquitati vitu- 
perandum fuerat visum), sperni au- 
tem testatoris voluntatem ; per no- 


34. Formerly, a legacy placed be- 
fore the institution of the heir was in- 
eifectual, because a testament receives 
its efldcacy from the institution of the 

Qf.„th§....heir is looked on as the head 
and the foundation of the whole testa- 
ment. So, too, freedom could not be 
given before the institution of the heir. 
But we have thought it unreasonable 
that the mere order of writing should 
be attended to — a thing of which the 
ancients themselves seem to have 
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stram consfcitiitionem et hoc ^htium 
emendavimiis, lit liceat et ante 
heredis institntionem et inter mediae 
heredum institntiones legatnm re- 
linqiiere et mnlto magis Sbertatem, 
ciijiTS usns favorabilior est. 


greatly disapproved — and that the in- 
tentions of the testator should be thus 
set at naught. We have, therefore, by 
our constitution, amended the law on 
this point ; so that a legacy, and much 
more a grant of liberty, which is always 
favoured, may now be given before the 
institution of an heir, or among the 
institutions of heirs where more than 
one. 


Gai. ii. 229, 230 ; C. vi. 23. 24. 


The nomination of a tutor, as not constituting any burden on 
the inheritance, had already been considered by the J^roculians to 
be an exception to the rule, that nothing in a testament couTd be 
valid that preceded the institution of the heir. (Gai. ii. 231.) 


35. Post mortem quoque heredis 
aut legatarii simili mo do inutiHter 
legabatiir : veluti si quis ita dieat : 
‘ Cum heres meus mortuus erit, do 
lego : ’ item ‘ pridie quara heres aut 
legatarius morietur.’ Sed simih modo 
et hoc correximus, firmitatem hujus- 
modi legatis ad fideicoinmissormn 
similitudinem praestantes, ne vel in 
hoc casu deterior causa legatonun 
quam fideieommissorum inveniatur. 


35. So, too, a legacy made to take ' 
effect after the death of an heir or 
legatee, was ineffectual ; as, if a testa- 
tor said, ‘ When my heir is dead, I give 
as a legacy,’ or thus, ‘ I give as a legacy 
on the day preceding the day of the 
death of my heir, or of my legatee.’ 
But we have corrected the ancient rule * 
in this respect, by giving all such lega- * 
cies the same validity Otzfideicommissa- ; f 
so that, even in this case, the position \ 
of legacies may not be found inferior to ; 
that of fideicommissa. 


GxiAl 232; C. iv. 11. 



1 . 


X 


, Cl 


Gains remarks, that the second of these formSy Pridie quanif 
though objected to because the time when the right was fixed could 
not be known until the heir was dead, was not objected to on any 
very good ground. For all that the principles of law forbad was, 
that the interest should not be fixed until after the death of the 


heir, for then it would have been the heir’s heir, and not the heir, 
that was charged ; and that it should not be fixed until after the 
death of the legatee, for if he had no vested interest in his life, he 
could have nothing to transmit. But a legacy made so as to give a 
fixed right the day before either of their deaths, was not open to 
the same objections. 



36. Poense quoque nomine inuti- 
liter legabatur et adimebatur vel 
transferebatur. Poenae autem no- 
mine legari videtur, quod coercendi 
heredis causa relmquitur, quo magis 
is aliquid faciat aut non faciat: 
veluti si quis ita scripserit : ‘ Heres 
meus si filiam suam in matrimo- 
nium Titio collocaverit ’ (vel ex di- 
verso ‘si non collocaverit’), ‘date 
decern aureos Seio,’ aut si ita scripse- 
rit : ‘ Heres meus si servum Stichum 
alienaverit ’ (vel ex diverse ‘ si non 


36. Also formerly, if a testator had a 4 . 4 -■ ^ 
given, revoked, or transferred a legacy ^ ; y . 
by way of penalty, he would have done « 
so ineffectually. A legacy is considered 
as given by way of a penalty, when it 1 
is intended to constrain an heir to do ' 
or not to do something; as, if a tes- - 
tator has said, ‘ If my heir gives his 
daughter in marriage to Titius,* or ‘ if 
he does not give her in marriage to 
Titius, let him pay ten atirei to Seius ; ’ 
or thus, ‘ If my heir shall alienate my 
slave Stichus,’ or ‘ if my heir shall not 
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alienaverit ‘Titio decern aureos 
dato.’ Et in tantum base re^ila ob- 
servabatur, ut perqnam pluribiis 
principalibns constitntionibns signi- 
ficetnr, nec jgrincipem quidem agno- 
seere, quod ei poenaB nomine legatum 
sit. Nec ex miHtis qnidem testamento 
talia legata valebant, qnamvis alias 
militnm volnntates in ordinandis 
testamentis valde observantur. Quin 
etiam nec libertatem poense nomine 
dari posse placebat. Eo amplius nec 
lieredem poense nomine adici posse 
Sabinus existimabat^ veluti si quis 
ita dicat : ‘ Titins liei’es esto : si 
Titius filiam suam Seio in matri- 
monium collocaverit, Seius qiioque 
lieres esto : ’ nihil enim intererat, 
qua ratione Titius coerceatur, utruiii 
legati datione an coheredis adje- 
etione. At hujusmodi scrupulositas 
nobis non placiiit et generaliter ea, 
quae relinquuntur, licet poenag no- 
mine fuerint relieta vel adempta vel 
in alios translata, nihil distare a 
ceteris legatis constituimus vel in 
dando vel in adimendo vel in trans- 
ferendo : exceptis his videlicet, quag 
impossibilia sunt vel legibus inter- 
dicta aut alias probrosa : hujus- 
modi enim testatorum dispositiones 
valere, secta temporum meorum non 
patitur. 


alienate my slave Stichus, let hhn pay 
ten aurei to Titius.’ And thi^ rule 
was so rigorously observed, that it was 
expressly ordained by many consti- 
tutions, that even the emperor would 
not accept a legacy which was given 
by 'way of a penalty. Nor could such a 
legacy be valid, even wdien given by 
the testament of a soldier ; although, 
in other respects, the intention of a 
testator in a military testament 'W'as 
scrupulously adhered to. And even 
freedom could not be given by way of 
a penalty. Still less, in the opinion of 
Sabinus, could another heir be added ; 
as if, for instance, a testator said, ‘ Let 
Titius be my heir, but if he gives his 
daughter in marriage to Seius, let 
Seius also be my heir.’ For it made 
no difference how Titius was put under 
constraint, whether by the gift of a 
legacy, or the addition of a co-heir. 
But this kind of tendency to create 
difficulties has not pleased us, and we 
have therefore ordained generally that ^ 
things left, revoked, or transferred by ■ 
way of penalty, shall be treated • as 
other legacies, with the exception oL 
anything that may be impossible, pro- ^ 
hibited by law, or contrary to morality. 
For the principles of our age will not 
permit testamentary dispositions of 
such a character. 


Gai. ii. 235, 23C, 243 ; C. vi. 41. 


It is rather difficult to say how this rule sprang up in Eoman 
law, or how the gift of a legacy poence nomine differed from an 
ordinary condition. Theophilus, in his Paraphrase, gives as one 
treason that a legacy ought to spring from a feeling of kindness to 
|the legatee, and not be used as a means to punish another. For 
want of a better reason, we may be content with this. 

The sections of this Title may be arranged under five heads. 
The first treats of the definition a^jd g eneral notions o f a legacy 
(paragr. 1, 2, 3, 8); the second treats "oF^he ^oEJects given as 
legacies (paragi*. 4, 5, 6, 7, 9, 10, 11, 12, 13, 14, 1572T72^"^nd 
23 thi rd treats o f the per sons to whom legacies can be given 
(paragr. 24, 2S7*267^77^H7oS",’' a^^ 33) ; the fou rth of rules a s to 
the positioji ^ terms, a nd con struction of legacies*^ar^r. 2§, SO, 
31, 34, 85, andSO); and the fifth, of the loss, diminution, or in- 
crease of things given as legacies (paragr. 16, 17, 18, 19, 20). 


Tit. XXI. DE ADEMPTIONE LEGATORIJM. 

Ademptio legaforum, sive eodem The revocation of a legacy, whether 
testamento adimantur sive codiciilis, made in the same testament or in a 
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law, or how the gift of a legacy poence nomine differed from an 
ordinary condition. Theophilus, in his Paraphrase, gives as one 

( reason that a legacy ought to spring from a feeling of kindness to 
the legatee, and not be used as a means to punish another. For 
want of a better reason, we may be content with this. 

The sections of this Title may be arranged under five heads. 
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(paragr. 1, 2, 3, 8); the second treats "oF"^he objects given as 
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31, 34, 85, ando^; and the fifth, of the loss, diminution, or in- 
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Tit. XXI. DE ADEMPTIONE LEGATORIJM. 

r1 ■ - ■■■■ ^ 

Ademptio legaforum, sive eodem The revocation of a legacy, whether 

testamento adimantur sive codicillis, made in the same testament or in a 


firma est, sive contrariis verbis fiat codicil, is valid, and may be made in 
ademptio, veluti si, quod ita qiiis terms contrary to those of the gift, as i 
legaverit ‘ dolego,’ itaadimatur ‘non when a testator gives in these terms, ^ 
do non lego,’ sive non contrariis, id ‘ I give as a legacy,’ and revokes it by 
est aliis qiiibnscmnque verbis. saying, ‘ I do not give as a legacy ; ’ or 

in terms not contrary, that is, in any 
other form of expression. 

D. xxxiv. 4. 3. 11. 

It was considered necessary, in the times when weight was 
attached to the formula under which the legacy was given, that the 
legacy should be revoked by words exactly opposite (Gontrariis 
vevbis) to those by which it was given, as in a legacy per vindica- 
tionemthe revocation ought to have been by the words ‘non do 
non lego' (TJlp. Beg,' 24. 29.) 

The text only speaks of direct revocation of legacies by an 
express declaration of the testator’s wishes in some testamentary 
document ; but it was also revoked by the mere .wish of the testator 
{nuda vokintate^ D. xxxiv. 4. 3. 11) that it should be revoked being 
in any way declared. In such a case the legacy was not, strictly 
speaking, taken away* ; but the legatee who brought an action for 
it might be repelled by an exception of dolus malus. We have 
seen, in the last Title (paragr. 12), that a sale of the thing given 
as a legacy was held to be or not to be a revocation of the legacy, 
according as the testator intended or did not intend that such 
should be its eflfect. 

A legacy was also considered to be revoked by implication if 
something occurred after it was given which made it impossible to 
believe that the testator could have continued to wish the legatee 
to profit by his bounty ; as, for instance, if a notorious and deadly 
enmity sprang up between them. (D. xxxiv. 4. 3. 11.) 

1. Transferri quoque legatum ab 1. A legacy may also be transferred 
alio ad ahum potest, veluti si quis from one person to another ; as, ‘ I 
ita dixerit : ‘ hominem Stiehum, give as a legacy to Seius my slave 

quern Titio legavi, Seio do lego,’ sive Stichus, whom I have given as a le- 
in eodem testamento sive in codi- gacy to Titius,’ whether this be done 
oilHs hoc fecerit : quo casu simul in the same testament or in codicils ; 
Titio adimi videtur et Seio dari. and in tEs case it seems that at the 

same time a legacy is taken from Titius 
and given to Seius. 

D, xxxiv. 4, 5. 

The translation had two effects : it took away a legacy from 
one person and gave it to another ; but it might have either effect 
without the other. The original legatee might be dead, and thus 
the legacy useless, and yet the gift to the new legatee would be 
valid ; or the new legatee might subsequently die, or he might 
not have testamenti factio with the testator, and yet the legacy 
would be lost to the original legatee, (D. xxxiv, 4. 20.) 
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attached to the formula under which the legacy was given, that the 
legacy should be revoked by words exactly opposite (Gontrariis 
vevbis) to those by which it was given, as in a legacy per vindica- 
tionemthe revocation ought to have been by the words ‘non do 
non lego' (TJlp. Beg,' 24. 29.) 

The text only speaks of direct revocation of legacies by an 
express declaration of the testator’s wishes in some testamentary 
document ; but it was also revoked by the mere .wish of the testator 
{nuda vokintate^ D. xxxiv. 4. 3. 11) that it should be revoked being 
in any way declared. In such a case the legacy was not, strictly 
speaking, taken away* ; but the legatee who brought an action for 
it might be repelled by an exception of dolus malus. We have 
seen, in the last Title (paragr. 12), that a sale of the thing given 
as a legacy was held to be or not to be a revocation of the legacy, 
according as the testator intended or did not intend that such 
should be its eflfect. 

A legacy was also considered to be revoked by implication if 
something occurred after it was given which made it impossible to 
believe that the testator could have continued to wish the legatee 
to profit by his bounty ; as, for instance, if a notorious and deadly 
enmity sprang up between them. (D. xxxiv. 4. 3. 11.) 

1. Transferri quoque legatum ab 1. A legacy may also be transferred 
alio ad ahum potest, veluti si quis from one person to another ; as, ‘ I 
ita dixerit : ‘ hominem Stiehum, give as a legacy to Seius my slave 

quern Titio legavi, Seio do lego,’ sive Stichus, whom I have given as a le- 
in eodem testamento sive in codi- gacy to Titius,’ whether this be done 
oilHs hoc fecerit : quo casu simul in the same testament or in codicils ; 
Titio adimi videtur et Seio dari. and in tEs case it seems that at the 

same time a legacy is taken from Titius 
and given to Seius. 

D, xxxiv. 4, 5. 

The translation had two effects : it took away a legacy from 
one person and gave it to another ; but it might have either effect 
without the other. The original legatee might be dead, and thus 
the legacy useless, and yet the gift to the new legatee would be 
valid ; or the new legatee might subsequently die, or he might 
not have testamenti factio with the testator, and yet the legacy 
would be lost to the original legatee, (D. xxxiv, 4. 20.) 
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Superest, ut de lege Falcidia di- 
spiciamus, qua modus novissuuelega- 
■^tis impositus est. Cum enim oHm 
^^lege duodecim tabularum libera erat 
legandi potestas, ut liceret vel totum 
' ,patrimonium legatis erogare (qtdppe 
t' ea lege ita cautum esset : ‘ uti le- 
gassit su8et rei ita jus esto’) : visum 
^ ; est bane legandi licentiam coartare, 
Jdque ipsorum testatorum gratia 
*"'^|^provisum est ob id, quod plerumque 
intestati moriebantur, recusantibus 
scriptis lieredibus pro nullo aut 
minimo lucro liereditates adire. Et 
.. cum super hoc tarn lex Furia quam 
r lex Voconia lat® sunt, quarum 
' ''-neutra sufficiens ad rei consumma- 
tionem videbatur : novissime lata 
est lex Falcidia, qua cavetur, ne plus 
legare liceat, quam dodrantem toto- 
rum bonorum, id est ut, sive unus 
lieres institutus esset sive phues, 
apud eum eosve pars quarta rema- 
neret. 


It remains to speak of the lex Fal- 
cidia, by which legacies have received 
their latest limitations. By the law of 
the Twelve Tables, a testator was per- 
mitted to dispose of his whole patri- 
mony in legacies; for the law said, 
‘As a man has disposed of his pro- 
perty, so let the law be ; ’ but it was 
thought proper to restrain this license 
even for the benefit of testators them- 
selves, because they frequently died 
intestate, the heirs they instituted re- 
fusing to enter upon an inheritance 
fi:om which they could receive little or 
no x)rofit. With this object the lex 
F'loria and the lex Voconia w'ere passed; 
and lastly, as neither of these was 
found adequate to the purpose, the lex 
Falcidia was enacted, wiiich forbids a ' 
testator to give more in legacies than 
tln'ee-fourths of all his property ; so ,, 
that, whether there be one or more 
heirs instituted, there must remain to 
him, or them, at least one-fourth part 
of the whole. 


Gai. ii. 224-227. 


The lexjuria testamentania^ which must not be confounded 
with the lex Faria or Fusia Gamnia^ restraining the testamen- 
)’'! tary manumission of slaves (Bk. i. Tit. 7), was a phlnscitum^ 

probably of the year 571 a.u.C. Gains thus acquaints ns with its 
provisions : — ^ Qua^ exceptis loersonis q'ldhusdam (see Ulp. Reg. 
k ■ ) xxviii. 7), ceteris plus mills assilms legadorum nomine mortisve 

: • causa capers permissum non est:' more than asses could 

riot be given as a legacy. The law failed to effect its object, as 
the testator was not restrained in the number of legacies he might 
give, but only in the amount of each legacy. (Gai. ii. 225.) 

The l^XLJ^MQnia, also called testamentaria^ was a plebiscitumy 
of which the year 585 a.u.C. is given as the date. Gains says of it, 
‘ Qua cauium est^ ne cui plus legatorum nomine mortisve causa 
capere liceret^ quam heredes caperent : ' no legatee was to have 
:p:n:.s Jhan e^^^ This law also failed in its object; as, 

by multiplying the number of legatees and giving’ each a tiifling 
amount, the sum received by the heirs, which would be equally 
small, might be too trifling to make it worth their while to enter 
on the inheritance. (Gai. ii. 226.) 

The lex^^^Falddia (see note on Tit. 18. 3) was a plehiscitum 
passed in the year 714 A.u.C. Its piinciples were extended to 
fideicommissa by the senatusconsuUum Pegasianum (see next Title, 
paragr. 5), to fideicommissa imposed on heredes ah intestate by a 
rescript of Antoninus Pius (D. xxxv. 2. 18) ; to donations mortis 
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.^lege duodecim tabularum hbera erat the Twelve Tables, a testator was per- 
, . ; legandi potestas, ut liceret vel totum mitted to dispose of his whole patri- 

‘ ' ,patrimonium legatis erogare (quippe mony in legacies; for the law said, 

\ ^ y lege ita cautum esset: ‘uti le- ‘As a man has disposed of his pro- 

■ gassit suaet rei ita jus estoO : visum perty, so let the law be ; ’ but it was 

- i n /' - j est hanc legandi licentiam coartare, thought proper to restrain this license 

• iclque ipsorum testatorum gratia even for the benefit oftestatorsthem- 

^ ^ selves, because they frequently died 

f":"; ’ ' intestati moriebantur, recusantibus intestate, the heirs they instituted re - 

I ■ . scriptis heredibus pro nullo aut ^ fusing to enter upon an inheritance 
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( 5 V " * » cum super hoc tarn lex Furia quam no x)rofit. With this object the lex 
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; -j, ad rei consumma- and lastly, as neither of these was 
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heres institutus esset sive phues, that, whether there be one or more 

,, apud eum eosve pars quarta rema- heirs instituted, there must remain to 

i neret. him, or them, at least one-fourth part 

of the whole. 

G-ai. ii. 224-227. 

The lex^^Furia testamentaria^ which must not be confounded 
with the tea? "Ftiria or Fiisia Gcminia^ restraining the testamen- 
’»( tary manumission of slaves (Bk. i. Tit. 7), was a plehiscitum^ 

probably of the year 571 a.u.c. Gains thus acquaints ns with its 
provisions : — ‘ Qua^ exceptis iDersonis cjitibusdam (see Ulp. Beg. 
xxviii. 7), ceteris plus mille assilms legatormn nomine mortisve 
• causa capere permissum non est : ’ more than asses could 

hot be given as a legacy. The law failed to effect its object, as 
the testator was not restrained in the number of legacies he might 
give, but only in the amount of each legacy. (Gai. ii. 225.) 

The l^sn^MQniaj also called testamentaria^ was a plebisoitum, 
of which the year 585 a.u.c. is given as the date. Gains says of it, 

‘ Qua cautum es% ne cui plus legatormn nomine mortisve causa 
capere liceret^ quam heredes caperent : ' no legatee was to have 
:p:n:.sjhan e^^ This law also failed in its object; as, 

by mnltiplying the"1aumber of legatees and giving’ each a tiifling 
amount, the sum received by the heirs, which would be equally 
small, might be too trifling to make it worth their while to enter 
on the inheritance. (Gai. ii. 226.) 

The lex.., ^Falcidia (see note on Tit. 18. 3) was a plehisoitum 
passed in the year 714 A.u.c. Its principles were extended to 
fideicommissa by the senatusconsulhm Pegasianum (see next Title, 
paragr. 5), to fideicommissa imposed on heredes ah intestate by a 
rescript of Antoninus Pius (D. xxxv. 2. 18) ; to donations mortis 
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causa by a rescript of Severus and Antoninus (G. vi. 50. 5) ; and 
lastly, to donations between husband and wife (0. vi. 50. 12). 

' The mode in which the heir would avail himself of the lex 

cidia would be by repelling, by an exception, the legatee who de-| 
inanded the whole of his legacy, when less than the whole was due I 
by the lex Falcid/ia, 

The part reserved to the heir is spoken of by the jurists as 
quarta or Falcidia, The commentators more usually employ the 
full term qiiarta Falcidia. 

1. Et cum qii^esitnm esset, duo- 1. When two heirs are instituted, 
bus heredibus institutis, veluti Titio as Titius and Seius, a question has 

et Seio, si Titii pars aut tota ex- been raised: supposing the share of I 

hausta sit legatis, quae nominatim ab Titius in the inheritance is either en- 

eo data sunt, aut supra modum one- tirely absorbed, or very hea\ily bur- 

rata, a Seio vero aut nulla relicta dened with legacies specifically charged 

sint legata, aut quse partem ejus upon it, while the share of Seius is 

dumtaxat in partem dimidiam mi- wholly free, cr has legacies charged on 

nuunt, an, quia is quartam partem it only up to half its amount, in such 

totius hereditatis aut amplius habet, a case does the circumstance of Seius 

Titio nihil ex legatis, quae ab eo re- having a clear fourth or more of the 

Hcta sunt, retinere hceret : placuit, inheritance prevent Titius from re- 

ut quartam partem siise partis sal- taining, out of the legacies charged 

vam habeat, posse retinere : etenim upon his share, enough to secure a 

in singulis heredibus ratio legis Pal- fourth part of his own moiety to him- 

cidise ponenda est. self? It has been decided that Titius 

may retain the fourth of his own share, 
for the calculation of the lex Falcidia | 
is applicable to each heir separately, i 
D. XXXV, 2. 77. , , Mm.... 

The testator is here supposed to give a distinct share of his ^ - //u. 
inheritance to two difiFerent persons, and to burden one share with u Aw** A i 
legacies while leaving the other free. The heir whose share is bur- Ai*- ■ ^ 

dened is entitled to have a clear fourth of his share, although the 
legatees yould be getting less in the whole than three-fourths of 
the inheritance. The reason was probably this : — Under the old 
If civil law, if one heir refused to enter, his share accrued to the co-| 

heir who did enter free qf^all bur^^^ (sine onere). Unless, there-j 
fore, the heir whose share was burdened had been induced by the 
right of retaining the Palcidian fourth to enter, he would have re- ^ 
fused to enter, and his share would have accrued sine onere to I 
the co-heir, and the legatees would have got nothing. Under the ] 
leges caducarice the accrual took place cum onere ; but even then, | 
although, if the free share accrued to the owner of the burdened ; 
share, the two were taken as one for the benefit of the legatees, : 
and the heir who took both could take nothing more than a fourth ' 
of the two conjoined, if the legacies were suiB&cient to exhaust the • 
remainder, vet, if the burdened share accrued to the owner of the 
lb free share, he kept his free share unimpaired, and was allowed to I 

keep a clear fourth of the burdened share. (D. xxxv. 2. 78.) 

2. Quantitas autem patrimonii, 2. In order to apply the lex Fal- 
ad quam ratio legis Falcidise red- cidia^ regard is bad to the value of 
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causa by a rescript of Severus and Antoninus (G. vi. 50. 5) ; and 
lastly, to donations between husband and wife (0. vi. 50. 12). 

' The mode in which the heir would avail himself of the lex ^al-\ 
cidia would be by repelling, by an exception, the legatee who de-| 
inanded the whole of his legacy, when less than the whole was due I 
by the lex Falcid/ia, 

The part reserved to the heir is spoken of by the jurists as 
quarta or Falcidia, The commentators more usually employ the 
full term qimrta Falcidia, 

1. Et cum quaesitmn esset, duo- 1. When two heirs are instituted, 

bus heredibus institutis, veluti Titio as Titius and Seius, a question has 
et Seio, si Titii pars aut tota ex- been raised: ppposing the share of 
hausta sit legatis, quae nominatim ab Titius in the inheritance is either en- 
eo data sunt, aut supra modum one- tirely absorbed, or very hea\ily bur- 
rata, a Seio vero aut nulla relicta dened with legacies specifically charged 
sint legata, aut quse partem ejus upon it, while the share of Seius is 
dumtaxat in partem dimidiam mi- wholly firee, or has legacies charged on 
nuunt, an, quia is quartam partem it only up to half its amount, in such 
totius bereditatis aut amplius habet, a case does the circumstance of Seius 
Titio nihil ex legatis, quae ab eo re- having a clear fourth or more of the 
Hcta sunt, retinere hceret : placuit, inheritance prevent Titius from re- 
nt quartam partem suse partis sal- taining, out of the legacies charged 
vam habeat, posse retinere : etenim upon his share, enough to secure a 
in singulis heredibus ratio legis Eal- fourth part of his own moiety to him- 
eidiae ponenda est. self? It has been decided that Titius 

may retain the fourth of his own share, 
for the calculation of the lex Falcidia 
is applicable to each heir separately. 

D. XXXV, 2. 77. . , „ tU.. - 

The testator is here supposed to give a distinct share of his //e, 

inheritance to two dififerent persons, and to burden one share with U'^'.-’i** k r ; i 
legacies while leaving the other free. The heir whose share is bur- ^ 

dened is entitled to have a clear fourth of his share, although the 
legatees yould be getting less in the whole than three-fourths of 
the inheritance. The reason was probably this : — Under the old 
If civil law, if one heir refused to enter, his share accrued to the co-l 

heir who did enter free of^all burd^^ (sine omi^e). Unless, there-| 
fore, the heir whose share was burdened had been induced by the 
right of retaining the Falcidian fourth to enter, he would have re- 
fused to enter, and his share would have accrued sine onere to 
the co-heir, and the legatees would have got nothing. Under the 
leges caducarice the accrual took place cium onere ; but even then, 
although, if the free share accrued to the owner of the burdened 
share, the two were taken as one for the benefit of the legatees, 
and the heir who took both could take nothing more than a fourth 
of the two conjoined, if the legacies were sufficient to exhaust the 
remainder, vet, if the burdened share accrued to the owner of the 
free share, ne kept his free share unimpaired, and was allowed to I 
keep a clear fourth of the burdened share. (D. xxxv. 2. 78.) 

2. Quantitas autem patrimonii, 2. In order to apply the lex Fal- 
ad quam ratio legis Falcidi^e red- cidia, regard is had to the value of 
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igitiar, mortis teiaipore spectatiir. the estate at the time of the testa- 
Itaqiie si verbi gratia is, qid centum tor’s death. Thus, for instance, if 
V : anreornm patrimoninm habebat, cen- he, who is worth a hundred aurei at 
.. ^ ^ turn aureos legaverit, nihil legafariis his decease, bequeaths the whole hmi- 

prodest, si ante aditam hereditatem dred in legacies, the legatees receive 
per servos hereditarios aut ex partu no advantage, if the inheritance, before 
ancillamm hereditariarum aut ex it is entered upon, should so increase 
fetu pecorum tantum accesserit here- by the labour of its slaves, the birth 
ditati, ut, centum aureis legatorum of children to female slaves, or the 
nomine erogatis, heres quartam par- produce of cattle, that, after a fall 
tern hereditatis habiturus sit, sed payment of the one hundred am'ei in 
necesse est, ut nihilo minus quarta legacies, a clear fourth of the whole 
pars legatis detrahatur. Ex diverse estate would remain to the heir, for 
si septuaginta quinque legaverit et the legacies notwithstanding would 
ante aditam hereditatem in tantum still be liable to a deduction of one- 
decreverint bona incendiis forte aut fourth. Conversely, if the testator 
naufiragiis aut morte servorum, ut has given only seventy-five emrei in 
non amplius quam septuagifita legacies, then although, before the 
quinque aureorum substantia vel entrance of the heir, the estate should 
etiam minus relinquatur, solida so decrease by fire, shipwreck, or the 
legata debentur. Nec ea res dam- loss of slaves, that its whole value 
nosa est heredi, cui liberum est non should not be more then seventy-five ^ ^ 
adire hereditatem : quae res efiicit, aurei or less, yet the legacies would 
ut necesse sit legatariis, ne destitute still be due without deduction. Nor 
testamento nihil consequantur, cum is this prejudicial to the heir, who is| 
herede in portione pacisci. at liberty to refuse to enter on the in- 1 

heritance, but it obliges the legatees I 
to come to terms with the heir, so as * 
to let him get a part, lest, if the tes- 
tament is abandoned, they may lose 
the whole. 

D. XXXV. 2. 73. pr. 

The calculation under the lex Fahidia was made at the time 
of the testator's death, in accordance with the rule by which the 
dies cedens for most legacies was fixed at that time. It was, 
moreover, made then, even if the dies cedens was fixed at some 
othe# time. Between the death of the testator and the time of the 
heir entering on the inheritance, the estate might be so deterio- 
rated as to make it disadvantageous to the heir to enter ; and in 
order to persuade, him to do so, the legatees would have to enter 
into a compromise with him. 

• ■ Lrr ki'fi 

^ 3. Cum autem ratio legis Ealci- 3. When the calculation of the lex 

c V'' i dise popitur, ante deducitur aes alie- Falcidia is made, the testator’s debts, 

C'Imv., . item funeris impensa et pre- his funeral expenses, and the price 

^i^. servorum ^ manumissorum, tunc of the manumission of slaves, are 
deinde in reliquo ita ratio hahetur, deducted, then what remains is di- 
nt ex eo quarta pars apud heredes vided, so that a fourth part remains 
remaneat, tres vero partes inter for the heir, and the other tlxree parts 

legatarios distribuantor, pro rata are divided among the legatees in 

scilicet portione ejus,_ quod cuique proportion to the amount of their 
eorum legatum fuerit. Itaque si respective legacies: for example, let 
, fingamus, quadringentos amreos le- us suppose that four hundred aurei 

gatos esse et patrimonii quantita- have been given in legacies, and the 
tern, ex qua legata erogari oportet, estate out of which the legacies are 
quadringentorum. esse, quarta pars to he paid is worth no more, each 
singulis legatariis detrahi debet. legatee must have a fourth part sub- 
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igitiar, mortis teiaipore spectatnr. the estate at the time of the testa- 
Itaqiie si verbi gratia is, qid centum tor’s death. Thus, for instance, if 
V : aureorum patrimonium habebat, cen- he, who is worth a hundred mirei at 
.. ^ ^ turn aureos legaverit, nihil legafariis his decease, bequeaths the whole hun- 

prodest, si ante aditam hereditatem dred in legacies, the legatees receive 
per servos hereditarios aut ex partu no advantage, if the inheritance, before 
ancillarum hereditariarum aut ex it is entered upon, should so increase 
fetu pecorum tantum accesserit here- by the labour of its slaves, the birth 
ditati, ut, centum aureis legatorum of children to female slaves, or the 
nomine erogatis, heres quartam par- produce of cattle, that, after a fall 
tern hereditatis habitums sit, sed payment of the one hundred mi7'ei in 
necesse est, ut nihilo minus quarta legacies, a clear fourth of the whole 
pars legatis detrahatur. Ex diverse estate would remain to the heir, for 
si septuaginta quinque legaverit et the legacies notwithstanding would 
ante aditam hereditatem in tantum still be liable to a deduction of one- 
decreverint bona incendiis forte aut fourth. Conversely, if the testator 
naufiragiis aut morte servorum, ut has ^ven only seventy-five aurei in 
non amplius quam septuagihta legacies, then although, before the 
quinque aureorum substantia vel entrance of the heir, the estate should 
etiam minus relinquatur, solida so decrease by fire, shipwreck, or the 
legata debentur. Nec ea res dam- loss of slaves, that its whole value 
nosa est heredi, cui liberum est non should not be more then seventy-five ^ 
adire hereditatem : quae res efiicit, aurei or less, yet the legacies would 
ut necesse sit legatariis, ne destitute still be due without deduction. Nor 
testamento nihil consequantur, cum is this prejudicial to the heir, who isJ 
herede in portione pacisci. at liberty to refuse to enter on the in- 1 

heritance, but it obliges the legatees!, 
to come to terms with the heir, so as * 
to let him get a part, lest, if the tes- 
tament is abandoned, they may lose 
the whole. 

D. XXXV. 2. 73. pr. 


The calculation under the lex Fahidia was made at the time 
of the testator’s death, in accordance with the rule by which the 
dies cedens for most legacies was fixed at that time. It was, 
moreover, made then, even if the dies cedens was fixed at some 
othe# time. Between the death of the testator and the time of the 
heir entering on the inheritance, the estate might be so deterio- 
rated as to make it disadvantageous to the heir to enter ; and in 
order to persuade, him to do so, the legatees would have to enter 
into a compromise with him. 


a c v'' 

C'Imv., 


3. Cum autem ratio legis Ealci- 
' disc ponitur, ante deducitur ses alie- 
i^^num, item funeris impensa et pre- 
tia servorum manumissorum, tunc 
deinde in reliquo ita ratio habetur, 
ut ex eo quarta pars apud heredes 
remaneat, tres vero partes inter 
legatarios distribuantur, pro rata 
scilicet portione ejus, quod cuique 
eorum legatum ^ fuerit. Itaque si 
fingamus, quadringentos aureos le- 
gatos esse et patrimonii quantita- 
tem, ex qua legata erogari oportet, 
quadringentorum esse, quarta pars 
singulis legatariis detrahi debet. 


3. When the calculation of the lex 
Falcidia is made, the testator’s debts, 
his funeral expenses, and the price 
of the manumission of slaves, are 
deducted, then what remains is di- 
vided, so that a fourth part remains 
for the heir, and the other tlxree parts 
are divided among the legatees in 
proportion to the amount of their 
respective legacies: for example, let 
us suppose that four hundred aurei 
have been given in legacies, and the 
estate out of which the legacies are 
to be paid is worth no more, each 
legatee must have a fourth part sub- 
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Quodsi trecentos qiiinquaginta le- tracted from his legacy; but, if we 
gatos fingamus, octava debet detrahi. suppose that the testator gave in le- 
Quodsi qmngentos legaverit, initio, gacies three hundred and fifty mtrei, 
qninta, deinde quarta detrahi debet : then an eighth ought to be deducted, 
ante enim detrahendum est, quod And if he gave five hundred mirei in 
extra bonorum quantitatem est, legacies, first a fifth must be deducted, 
deinde quod ex bonis apud heredem and then a fourth. For that which 
remanere oportet. exceeds the real value of the goods of 

the deceased must first be deducted, 
and then that which is to remain to the 
heir. 

D. XXXV. 2. 1. 19 : D. xxxv. 2. 39 ; L. xxxv. 2. 73. 5. 

Octava debet detrahi^ i.e. one eighth of the whole, or fifty 
mirei^ must be deducted from the whole sum given to the different 
legatees, the sum to be deducted from each shai’e being in propor- 
tion to the relative amount of that ®iare. Each share would be 
dimished by onezseyenth. 

The lex Falcidia did not apply to military testaments. (D.l 
xxxv. 2. 17.) 

Under the new system regarding heirs invented by J usti niaii 
(see Tit. 19. 6) the heir entering with an inventory took the 
Palcidian fourth, unless the testator had expressly forbidden that 
he should take it ; but the testator was now at liberty to deprive 
the heir of the Falcidian fourth, which previously he had not 
been. (Nov. 1. 2. 2.) 


Tit. XXIII. DE FIDEICOMMISSAEIIS ..HEREDITATIBUS. 

Nunc transeamuV ad fideieom- Let u/now pass to fideicommissa ; 
missa. Et prius de hereditatibus and first we will treat of fideicommis- 
fideicommissariis videamus. sary inheritances. 

' Gai. ii. 246, 247. 


Fideicommissa^ that is, trusts, might be compared to the insti- 
tution of heirs, if the trust embraced the whole inheritance, and | 
to the gift of legacies, if it embraced only a part. In the former * 
case they were tei'med by the jurists fideicommissarice hereditates : 
in the latter, fideicommissa sincjidarivm rermn. The text pro- 
ceeds to speak of t\iQ fideicommissarice hereditates. 

The word Udeicom mi^um has been generally retained in the 
translation, instead of trusts, because, as fideicommissa include - 1 
only trusts carrying out the last wishes of a deceased person, the I 
word trusts, which is used much more widely in its application, 
'might lead to confusion. 

Ulpian gives (Reg. 25. 1) the following definition of a fidei- 


commissum : ‘ Quod non civilibus verbis^ sed ^recative relin- 


quitur; nec ex rigcn'e juris civilis proficiscitur^ sed ex volmitate 
datur relinquentisJ 


1. Sciendum itaque est, omnia 1. At first fideicommissa were of 
fideicommissa primis temporibus in- little Jorce ; for no one was coin- 
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Quodsi trecentos qiiinquaginta le- tracted from his legacy; but, if we 
gatos fingamus, octava debet detrahi. suppose that the testator gave in le- 
Quodsi quingentos legaverit, initio, gacies three hundred and fifty aitrei, 
qninta, deinde quarta detrahi debet : then an eighth ought to be deducted, 
ante enim detrahendum est, quod And if he gave five hundred aurei in 
extra bonorum quantitatem est, legacies, first a fifth must be deducted, 
deinde quod ex bonis apud heredem and then a fourth. For that which 
remanere oportet. exceeds the real value of the goods of 

the deceased must first be deducted, 
and then that which is to remain to the 
heir. 

D. XXXV. 2. 1. 19 ; D. xxxv. 2. 39 ; B. xxxv. 2. 73. 5. 

Octava debet detrahi^ i.e. one eighth of the whole, or fifty 
aurei^ must be deducted from the whole sum given to the different 
legatees, the sum to be deducted from each shai’e being in propor- 
tion to the relative amount of that ®iare. Each share would be 
dimished by o ne-seve nth. 

The le:c Falcidia did not apply to military testaments. (D.| 
xxxv. 2. 17.) 

Under the new system regarding heirs invented by Justi nian 
(see Tit. 19. 6) the heir entering with an inventory took the 
Ealcidian fourth, unless the testator had expressly forbidden that 
he should take it ; but the testator was now at liberty to deprive 
the heir of the Falcidian fourth, which previously he had not 
been. (Nov. 1. 2. 2.) 


Tit. XXIIL DE FIDEICOMMISSAEIIS HEREDITATIBUS. 


Nunc transeamus’ ad fideieom- Let us now pass to fideicommissa ; 
missa. Et prius de hereditatibus and first we will treat of fideicommis- 
fideicommissariis videamus. sary inheritances. 

' Gai. ii. 246, 247. 


QJ Fideicommissa^ that is, trusts, might be compared to the insti- 
tution of heirs, if the trust embraced the whole inheritance, and 
to the gift of legacies, if it embraced only a part. In the former 
case they were tei'med by the jurists fideicommissarice liereditates : 
in the latter, fideicommissa smcjidarivm rerium. The text pro- 
ceeds to speak of th.Q fideicommissarice liereditates. 

The word Udeicom missiLm has been generally retained in the 
translation, instead of trusts, because, as fideicommissa include- 
only trusts carrying out the last wishes of a deceased person, the 
word trusts, which is used much more widely in its application, 
'might lead to confusion. 

Ulpian gives {Reg. 25. 1) the following definition of a Jidei’- 


commissum : ‘ Quad non civilibus verbis^ sed iJrecative relin- 


quitur; nec ex rigore juris civilis proficisoitwr^ sed ex voluntate 
datur relinquentis.^ 


1. Sciendum itaque est, omnia 
fideicommissa primis temporibus in- 


1. At first fideicommissa were of 
little Jorce ; for no one w^as com- 
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firma esse, qnia nemo iiivitus coge- 
batnr priestare id, de quo rogatus 
erat : qiiibus enim non poterant 
hereditates vel legata relinquexe, si 
relinquebant, fidei committebant 
eoriim, qui capere ex testamento 
poterant : et ideo fideicommissa ap- 
peUata sunt, quia nuUo vinculo ju- 
ris, sed tantum pudore eorum, qui 
rogabantiu, continebantur. Post- 
ea primus divus Augustus semel 
iterumque ^atia personarum mo- 
tus, vel quia per ipsius salutem 
rogatus quis diceretixr, aut ob in- 
signem quorimdam perfidiam jussit 
consulibus auctoritatem suam inter- 
ponere. Quod quia justum videba- 
tiu’ et populare erat, ];)a,ulatim con- 
versum est in adsiduam jurisdictio- 
nem : tantusque favor eorum factus 
est, ut paulatim etiam praetor pro- 
prius crearetur, qui fideicommissis 
jus diceret, quern fideicommissarium 
appellabant. 


Gai. ii. 274. 


peUed against his will to perform 
what he was only requested to per- 
form. When testators were desirous 
of giving an inheritance or legacy to 
persons, to whom they could not di- 
rectly give either, they entrusted 
them to the good faith of some per- 
son capable of taking by testament ; 
and fideicommissa were so called, be- 
cause their x^erformance could not; 
)}e enforced by law, but depended^ 
solely uxDon the good faith of th^ 
person to whom they were entrusted| 
Afterwards, the Emi)eror Augustus, 
having been frequently moved by 
consideration for certain persons, or 
because the request was said to have 
been ihade in the name of the empe- 
ror’s safety, or on account of some 
striking instance of perfidy, com- 
manded the consuls to interpose their 
authority. Their intervention, being 
favoured as just by x)ubiic opinion, 
gradually assumed the character of a 
regular, jurisdiction, and trusts grew 
into such favom*, that soon a special 
jyrsetor was appointed to give judgment 
in these cases, and received the name 
of imcetor fideicommissarius. 

275, 278, 285. 


* ' 1 , 





The freedom given by the introduction of obljg^tpry.^.t^^ 
was singularly wide. A testator at the time of the introduction 
of fideicommissa^ in order to give anything, was obliged to do so 
by a regular testament, to adopt prescribed formulae, to use the 
Latin tongue. He could not give anything to a 'peregrimis, to a 
person proscribed, to a posthumous stranger, or to an uncertain 
person. The system of fideicommissa enabled him to give tolj 
almost any one he liked, and that in words the least formal, andl 
even without a testament at all. (D. xxxii. 11. pr. and 21. pr.) The| 
lieredes ah intestato^ if charged with a fideicommissiim by the 
i^rson to whose property they succeeded, were obliged to fulfil it 
(see par. 10). A man might give his whole inheritance by a 
Jkleicommissitm to a woman whom he was prevented by the lex 
^Voconm from instituting as heir (Gai. ii. 274) ; and Latird 
Jtmiani (see Bk. i. Tit. 5. 3) could take fideicommissa^ though 
not inheritances or legacies. (Gai. ii. 275.) The license given to 
fideicommissa was, indeed, diminished by different enactments, 
and they were gradually placed more and more on the footing of 
legacies. Thus by one se natiis consulkm, passed in the time of ^ 
Hadrian, the power of giving a fideicommissiim to a peregrinus x- 
(Gai. ii. 285), by another the power of giving one to a posthu- ^ 
mous stranger or uncertain person, was taken away. (Gai. ii. 
287.) Again, the senatusconsidtwn Paf/asmwwm subjected y 

commissa to the rules of the lex Papia Foppcea (Gai. ii. 286) ; 
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firma esse, qnia nemo iiivitus coge- peUed against his will to perform 
hatnr prifistare id, de quo rogatus what he was only requested to per- 
erat: quihus enim non poterant form. When testators were desirous 
hereditates vel legata relinquere, si of giving an inheritance or legacy to 
relinquebant, fidei committebant persons, to whom they could not di- 
eoriim, qui capere ex testamento rectly give either, they entrusted 
poterant : et ideo fideicommissa ap< them to the good faith of some per- 
pellata sunt, quia nuUo vmculo ju- son capable of taking by testament ; 
ris, sed tantum pudore eorum, qui and fideicommissa were so called, be- 
rogabantiu, continebantur. Post- cause their x^erformance could not; 
ea primiis divus Augustus semel jbe enforced by law, but depended^ 
iteriunque ^atia personarum mo- solely Upon the good faith of th^ 
tus, vel quia per ipsius salutem person to whom they were entrusted| 
rogatus quis diceretur, aut ob in- Afterwards, the Emj)eror Augustus, 
signem quorundam perfidiam jussit having been frequently moved by 
consuhbus auetoritatem suam inter- consideration for certain persons, or 
ponere. Quod quia justum videba- because the request was said to have 
tiu’ et populare erat, x^^ulatim con- been Aade in the name of the empe- 
versuni est in adsiduam jurisdictio- ror’s safety, or on account of some 
nem : tantusque favor eorum factus striking instance of perfidy, com- 
est, ut paulatim etiam praetor pro- manded the consuls to interpose their 
prius crearetur, qui fideicommissis authority. Their intervention, being 
jus diceret, quern fideicommissarium favoured as just by public opinion, 
ax)pellabant. gradually assumed the character of a 

regular, jurisdiction, and trusts grew 
into such favom*, that soon a special 
jjraetor was apjDointed to give judgment 
in these cases, and received the name 
of imcetor fideicommissarms* 

Gai. ii. 274, 275, 278, 285. 

The freedom given by the introduction of obljg^tpry.^.t^^^ 
was singularly wide. A testator at the time of the introduction 
of fideicommissa^ in order to give anything, was obliged to do so 
by a regular testament, to adopt prescribed formulae, to use the 
Latin tongue. He could not give anything to a fi)eregrinus, to a 
person proscribed, to a posthumous stranger, or to an uncertain 
person. The system of fideicommissa enabled him to give to|| 
almost any one he liked, and that in words the least formal, andi 
" rit. even without a testament at all. (D. xxxii. 11. pr. and 21. pr.) The| 
lieredes ab intestato^ if charged with a fideicomynissum by the 


give his whole inheritance by a 
fiideicommissum to a woman whom he was prevented by the lex 
^,,:,J^.:yoeon{a from instituting as heir (Gai. ii. 274); and Latmi 
Juniani (see Bk. i. Tit. 5. 3) could take fideicommissa^ though 
not inheritances or legacies. (Gai. ii. 275.) The license given to 
Jkhicommissa was, indeed, diminished by different enactments, 
and they were gradually placed more and more on the footing of 
legacies. Thus by one se natus consuUumy passed in the time of ^ 
Hadrian, the power of giving a fideicommisstim to a peregrinus x- 
(Gai. ii. 285), by another the power of giving one to a posthu- 
mous stranger or uncertain person, was taken away. (Gai. ii. 
287.) Again, the senatmconsultwn Paf/asmwwm subjected y 

commissa to the rules of the lex Papia Poppcea (Gai. ii. 286) ; 
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and a testamentary tutor could never be appointed by a fidei- 
commissum, (Gai. ii. 289.) Fideicommissa were, indeed, 
always something beside and foreign to the nature of Koman law. 
Augustus merely ordered that, in a case of great hardship, the 
consuls .should interfere. Then a m ^istra te was created whose 
* busitiess it was to interfere in cases which wanted it ; hut there 
was nothing like an action at law to enforce fideicommissa. 
(Ulp. Beg. 25. 12.) The fideicommissarius . 2 ^^ as 

having equity on his side ; and if the magistrate chose to inter- 
fere, the regular course of the law was stayed, and the trust en- 
forced. The proceeding was always extra ordinem (Gai. ii. 278), 
and the jurisdiction was exercised throughout the year, while 
legacies could only be claimed on days cum res agimtur, of 
which, under Marcus Aurelius, there were 230 in the year. (Gai. 
ii. 279 ; Demaxgeat, i. 790.) 

The fideicommissiim itself did not, like a legacy, directly| 
transfer the property in an inheritance or in any particular thing, ) 
and of course did not give any right to a real action. The giving 
up of the inheritance was, however, effected by the mere consent 
of the heir, even before tradition. 

2. We must first observe that some ^ ' 
one must be duly appointed heir in 
the testament ; and then it must be 
entrusted to his good faith to give over 
the inheritance to some other person ; 
for otherwise the testament is ineffec- 
tual, as being one in which no one is 
instituted heir. And, therefore, when 
a testator has said, ‘ Let Lucius Titius 
be my heir,’ he may add, ‘ and I request 
you, Lucius Titius, that, so soon as 
you can enter upon my inheritance, 
you will make over and give it up to 
Gains Seius.’ A testator may also re- 
quest his heir to give over a part of 
the inheritance only, and may leave 
the fideicommissiim absolutely or con- 
ditionally, or from a certain da3^ 

Gai. ii. 248, 250. 

Of course, if there was no heir instituted, there could be no 
person to charge by testament with the trust (nemo fidticiarius) ; 
but the testator might charge the Jieredes ah intestato (par. 10). 

The person who made the fideicommissiim was termed the 
fideicommittens ; the person requested to perform it, fiducia- ^ 
rius ; and the person to be benefited by it, fideicommissaruis. 

^ 3, Kestituta autem hereditate, is 3. After an heir has restored the 
quidem, qui restituit, nihilo minus inheritance, he still continues heir, 
heres permanet : is vero, qui recipit But he, who receives the inheritance, 
hereditatem, aliquando heredis ali- was formerly sometimes considered in 
quando legatarii loco habebatur. the light of an heir, and sometimes in 

that of a legatee. 

Gai. ii. 251. 


2. Imprimis igitur sciendum est, 
opus esse, ut aliquis recto jure te- 
stamento heres institiiatur ej usque 
fidei committatur, ut earn heredita- 
tem alii restituat : alioquin inutile 
est testamentum, in quo nemo heres 
instituitur. Cum igitur aliquis scri- 
pserit: ‘Lucius Titius heres esto,’ 
poterit adieere : ‘ rogo te, Luci Titi, 
ut, cum primum possis hereditatem 
meam adire, earn Gaio Seio reddas, 
restituas.’ Potest autem quisque et 
de parte restituenda heredem rogare: 
et liberum est vel pure vel sub con- 
dicione relinquere fideicommissum 
vel ex die certo. 
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and a testamentary tutor could never be appointed by a fidei- 
commissum. (Gai. ii. 289.) Fideicommissa were, indeed, 
always something beside and foreign to the nature of Koman law. 
Augustus merely ordered that, in a case of great hardship, the 
consuls .should interfere. Then a m ^stra te was created whose 
* busitiess it was to interfere in cases which wanted it ; hut there 
was nothing like an action at law to enforce fideicommissa. 
(Ulp. Beg. 25. 12.) The jipplied for . as 

having equity on his side ; and if the magistrate chose to inter- 
fere, the regular course of the law was stayed, and the trust en- 
forced. The proceeding was always extra ordinem (Gai. ii. 278), 
and the jurisdiction was exercised throughout the year, while 
legacies could only be claimed on days cum res aguntur, of 
which, under Marcus Aurelius, there were 230 in the year. (Gai. 
ii. 279 ; Demaxgeat, i. 790.) 

The fideicommissiim itself did not, like a legacy, directlyl 
transfer the property in an inheritance or in any particular thing, ) 
and of course did not give any right to a real action. The giving 
up of the inheritance was, however, effected by the mere consent 
of the heir, even before tradition. 

2. We must first observe that some 
one must be duly appointed heir in , 
the testament; and then it must be 
entrusted to his good faith to give over 
the inheritance to some other person ; 
for otherwise the testament is ineffec- 
tual, as being one in which no one is 
instituted heir. And, therefore, when 
a testator has said, ‘ Let Lucius Titius 
be my heir,’ he may add, ‘ and I request 
you, Lucius Titius, that, so soon as 
you can enter upon my inheritance, 
you will make over and give it up to 
Gains Seius.’ A testator may also re- 
quest his heir to give over a part of 
the inheritance only, and may leave 
the fideicommissiim absolutely or con- 
ditionally, or from a certain da3^ 

Gai. ii. 248, 250. 

Of course, if there was no heir instituted, there could be no 
person to charge by testament with the trust (giemo fidticiaodus) ; 
but the testator might charge the heredes ah intestato (par. 10). 

The person who made the fideicommissiim was termed the 
fideicommittens I the person requested to perform it, fiducia- ^ 
rius ; and the person to be benefited by it, fideicommissarius. 

^ 3, Kestituta autem hereditate, is 3. After an heir has restored the 
quidem, qui restituit, nihilo minus inheritance, he still continues heir, 
heres permanet : is vero, qui recipit But he, who receives the inheritance, 
hereditatem, aliquando heredis ali- was formerly sometimes considered in 
quando legatarii loco habebatur. the light of an heir, and sometimes in 

that of a legatee. 

Gai. ii. 251. 


2. Imprimis igitur sciendum est, 
opus esse, ut aliquis recto jure te- 
stamento heres institiiatur ejusque 
fidei committatur, ut earn heredita- 
tem alii restituat : alioquin inutile 
est testamentum, in quo nemo heres 
instituitur. Cum igitur aliquis scri- 
pserit: ‘Lucius Titius heres esto,’ 
poterit adicere : ‘ rogo te, Luci Titi, 
ut, cum primum possis hereditatem 
meam adire, earn Gaio Seio reddas, 
restituas.’ Potest autem quisque et 
de parte restituenda heredem rogare: 
et liberum est vel pure vel sub con- 
dicione relinquere fideicommissum 
vel ex die certo. 
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In order to protect himself^ the heir who remained liable to all 
actions of creditors against the inheritance had recourse to a fiction 
gf ja^. He sold the inheritance to the jicleicommisscvrvm^ and 
they entered into, mutual agreements called emptce et vendike 
hereditatis stipulationes (Gal ii. 252), by which the fiduGiarius, 
though remaining in the eye of the law responsible for the charges ’ 
upon the inheritance, was protected from ultimate harm by having 
a remedy against the fideicommissarnis^ who in his turn bargained 
that the fiduciariiis would hand everything over. Thus Gains 
says of the fideiGommissarviis^ ‘ OUwj nee heredis loGO erat^ ugg 
legaic(/di : sed ijotius emjotorisJ 


4. Et in Nerords quidem tem- 
poribiis Trebellio Maximo et Annaeo 
Seneca consulibus senatnsconsultiun 
factum est, quo cautum est, ut, si 
cni hereditas ex fideicommissi causa 
restituta sit, omnes actiones, qu£e 
jure civiii heredi et in heredem com- 
peterent, ei et in eum darentur, cni 
ex fideicommisso restituta esset 
hereditas. Post quod senatuscon- 
sultum praetor utiles actiones ei et in 
eum, qui recepit hereditatem, quasi 
heredi et in heredem dare coepit. 

Gai. ii. 253 ; 


4. During the reign of Nero, in the 
consulship of Trebellius Maximus and 
Annaeus Seneca, a senatusconsultiim 
was passed, providing that, after an in- 
heritance had been restored under a 
fideicommisstim, all actions, which by 
the civil law might be brought by or 
against the heir, should be permitted 
for and against him to whom the in- 
heritance was restored. After this, 
the prcEtor began to give equitable ac- 
tions for and against the person who 
received an inheritance, as if for and 
against an heir. 

D. xxxi. 1. 2. 


I The senakiSGonsultiim TrebelUanum (a.d. 62) ^id away with 
I the necessity of any such fiction as that of a sale. The Jidewom- 
imissaruts stepped at once into the place of the here,^ institukis. 
All. the actions belonging to the inheritance were given him in the 
shape of actiones utiles, (See Introd. sec. 106.) If creditors sued 
the h&res institutus^h.ei had the'^'cxcep^io restitutce hereditatis; he 
might plead that he had given over the inheritance as he had been 
directed. 


4 f: ^ 0 . Sed quia heredes scripti, cum 

; aut totam ^ereditatem aut psene 

i totam plerumque restituere roga- 

bantur, adire hereditatem ob nullum 
vel minimum lucrum recusabant 
atque ^ ob id extinguebantur fidei- 

commissa; postea Vespasiani Au- 
gust! temporibus Pegaso et Pusione 
consulibus senatus censuit, ut ei, 
qui rogatus esset hereditatem resti- 
tuere, perinde liceret quartam par- 
tem retinere, atque lege Falcidia ex 
legatis retinere conceditur. Ex 

singulis quoque rebus, quae per fidei- 
commissum relinquuntur, eadem 
retentio permissa est. Post quod 
senatusconsultum ipse heres onera 
hepditaria sustinebat: ille autem, 
qui ex fideicommisso recepit partem 


5. But the instituted heirs, being in 
most cases requested to restore die 
whole, or almost the whole of an in- 
heritance, often refused to accept it, as 
they would receive little or no advan- 
tage, and thus fideicommissa were freJ 
quently extinguished ; and therefore* 
subsequently, during the reign of the 
Emperor Vespasian, in the consulship 
of JBggasns and Pusio, the senate de- 
creedTthat an heir j who was requested 
to restore an inheritance, 

just as in the case of legacies 
he might by the Falcidian law. And 
the same deduction is allowed in par- 
ticular thmgs, which are left by a 
fideicommisaim. E'er some time after 
this senatusconsultum the heir alone 
bore the charges of the inheritance; 
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In order to protect himself, the heir who remained liable to all ^ . 
actions of creditors against the inneritance had leconrse to a hction 
of, lag:. He sold the inheritance to the ficleicommissarviis, and j 

they entered into, mutual agreements called emptce et venditce 
hereditaiis stipulaiiones (Gai. ii. 252), by which the Jiduoiarius, _ 
though remaining in the eye of the law responsible for the charges ’• 
upon the inheritance, was protected from ultimate harm by haying 
a remedy a^rainst the fldcico'tjwvisscivitisy who in his turn bargained j 

that the fidmiarius would hand everything over. Thus Gains i 

says of the fideicommissarim, ‘ Olim nec lieredis loco erat, neo \ 

legatarii : sed potius emptoris,^ j 

4. Et in Neronis quidem tern- 4. During the reign of Nero, in the I 
poribiis Trebellio Maximo et Amiaeo consulship of Trebellins Maximus and j 

Seneca considibus senatusconsultiim Annaeus Seneca, ^ a senatusconsultiim j 
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peterent, ei et in eum darentur, cui against the heir, should be permitted 
ex fideicommisso restituta esset for and against him to whom the in- , i 
hereditas. Post quod senatuscon- heritance was restored. After this, ! 
sultum prsetor utiles actiones ei et in the pnetor began to give equitable ac- i 
eum, qui reeepit hereditatem, quasi tions for and against the person who [ i 
heredi et in heredem dare coepit. received an inheritance, as if for and j 

against an heir. | 

Gai. ii. 253 ; D. xxxi. 1. 2. i 
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I The senatusconsuUum TrebelUanum (a.d. 62) ^id away with j 
I the necessity of any such fiction as that of a sale. The fideioom- | 
1 missaruis stepped at once into the place of the hsroi^ instUukts. | 
All. the actions belonging to the inheritance were given him in the | 
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might plead that lie had given over the inheritance as he had been j 
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commissa ; postea Vespasiani Au- quently ^extinguished ; and therefore* ■ 

gusti temporibus Pegaso et Pusione subsequently, dufiiig the reign of the 

considibus senatus censuit, ut ei, Emperor Vespasian, in the consulship 

qui rogatus esset hereditatem resti- of ! ^gasus and Pusio, the senate de- 

tuere, perinde hceret quartam par- crei^Tmiafe an heirj who was requested 

tern retinere, atque lege Falcidia ex to restore an inheritance, •m ig h ff yAtfllr i 

legatis retinere conceditur. Ex a iburth, just as in the case of legacies 

smgulis quoque rebus, quae per fidei- he might by the Ealcidian law. And 

commissum relinquuntur, eadem the same deduction is allowed in par- | 

retentio permissa est. Post quod ticular things, which are left by a 

senatusconsultiim ipse heres onera fideicommissum, P’or some time after | 

hereditaria sustinehat : ille autem, this sencbtusconsultiimi the heir alone \ 

qui ex fideicommisso reeepit partem bore the charges of the inheritance ; I 
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and he who had received a share or 
part of an inheritance, under a fidei^ 
commissuon, was regarded as a part 
legatee, that is, a legatee having a 
legacy of a share of the property, a 
species of legacy ’which w^as called par- 
tition, because the legatee took a part 
of the inheritance together with the 
heir. Thus the same stipulations 
which were formerly in use between 
the heir and partiary legatee, were 
likewise made between the person who 
received the inheritance under the 
fideicommissum and the heii’, that is, 
they stipulated they w’ould share the 
benefits and the charges of the inherit- 
ance between them, in , proportion to 
their respective interests. 

Gai. ii. 254. 

The senastiisconmlimn TreheUiamim protected the fidueiarius ' 
from any harm; bnt.it gave him no incitement to enter on the 
inheritance. Why should he take an inheritance which he had 
instantly to transfer to another? The trust might thus perish; 
and, to remedy this, the senatmconsiiUitm Pegasiamim (a.d. 73) j 
permitted the heres insUkitus to retain a fourth, just as the lex\ 
Falciclia permitted in the case of legacies. Even the term qiiavta ' 
Fahidia was applied to the fourth retained by the fiduoiarius 
heres.- (D. xssivi. 1, 16. 9.) The fideicommissarms in this respect 
became exactly like a legatee. As having a definite part of the 
inheritance, he was considered in the light of a legatee of a part of 
the inheritance, and, as the text says (par. 3), the 'fidGimmnissa -. 
rim was, under the senatusconsidtum placed in the; 

position of an heir , and under the senatusconsuUum Pegasicmum in - 
that of a legatee. 

A testafdr sometimes gave a legatee not a particular thing, but 
a certain share in his whole property. The legatee (then termed 
took, in this case, universitcitem ; but he 
was not thereby made an heir, not having been formally insti- 
tuted ; and if there was no heir who entered on the inheritance, 
the legacy was extinguished. The claims of creditors against the 
inheritance were made exclusively against the heir, and the heir 
alone could recover sums due to the inheritance. Thus it was 
necessary that, if the heii* paid a creditor, the legatee should ac- 
count to him for a part of the payment proportionate to his share 
of the inheritance ; while if the legatee wished tliat his share should 
be increased by the payment of a debt due to the inheritance, he 
could only effect this through the heir. Accordingly they made 
stipulations with each other, termed stipulationes jpartis et pro 
parte. By one of these stipulations the heir bound the legatee to 
pay a proportion of sums expended in satisfaction of claims against 
the inheritance ; by the other the legatee bound the heir to account 


hereditafcis, legatarii partiaiii loco 
erat, id est ejiis legatarii, eui loars 
.bonorum legabatur. Qu£e species 
legati partitio vocabatiu*, quia cum 
herede legatarius partiebatur here- 
ditatem. Unde quae solebaiit stipii- 
^ lationes inter heredem etpartiarium 
legatarium interponi, eaedem inter- 
ponebantur inter eum, qui es fidei- 
commisso recepit hereditatem, et 
heredem, id est ut et lucrum et 
damnum hereditarium pro rata parte 
inter eos commune sit. 
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to liim for Ms sliare of sums received in satisfaction of debts owing 
to the inheritance. The fideicommissarius was on the footing of 
such a legatee under the senahisGonsulhmi Fegasimmm^ and the 
dipnlationes partis et p'o parte were made between the heir and the 
fide i commisscvrius . 


6. Ergo si quidem non pins 
qnam dodranteni hereditatis scriptns 
heres rogatns sit restitnere, tunc ex 
TrebeUiano senatiisconsnlto resti- 
tiiebatur iiereditas et in ntrumqne 
actiones hereditarise i^ro rata parte 
dabantiir ; in heredem quidem jm'e 
ci's-'ili, in eiun vero, qui recipiebat 
liereditatem, ex senatusconsulto Tre- 
beUiano tamqnain in heredem. At 
si plus quam dodrantem Tel etiam 
totam hereditatem restituere rogatns 
sit, locus erat Pegasiano senatuscon- 
sulto, et heres, qui semel adierit he- 
reditatem, si modo sna voluntate 
adierit, sive retinuerit quartam par- 
tem sive nolnerit retinere, ijjse nni- 
versa onera hereditaria snstinebat. 
Sed quarta quidem retenta, quasi 
partis et i^ro parte stipulationes in- 
terponebantm* tamquam inter par- 
tiarium legatarium et heredem: si 
vero totam hereditatem restituerit, 
emptas et venditas hereditatis stipu- 
lationes interponebantur. Sed si 
recuset scriptns heres adire heredi- 
tatem ob id, quod dicat, earn sibi 
suspectam esse quasi damnosam, 
cavetur Pegasiano sejiatusconsulto, 
ut desiderante eo, cui restituere ro- 
gatus est, jussu praetoris adeat et 
restituat hereditatem perindeque ei 
et in eum, qm recipit hereditatem, 
actiones dentur, acsi juris est ex Tre- 
beUiano senatusconsulto: quo casu 
nuUis stipulationibus opus est, quia 
simul et huic, qui restituit, securitas 
datin' et actiones hereditariae ei et in 
eum transferimtur, qui recipit here- 
ditatem, utroque senatusconsulto in 
iiae sjieeie concurrent e. 


6. Therefore, if the instituted heir 
was not requested to restore more than 
three-fourths of the inheritance, he re- 
stored such part in accordance with 
the provisions of the senatiiscoiisidtum 
Trehellicinum \ and aU actions which 
concern an inheritance, might be 
brought against each according to their 
respective shares — against the heir, by 
the civil law, and against him who re- 
ceived the inheritance, by the senatus- 
consultum Trebellianum, as though 
against an heir. But if the instituted 
heir was requested by the testator to 
restore the whole inheritance, or more 
than three-fourths, then the senatus- 
consiilium Pegasiayium became appli- 
cable; and the heir who had once 
entered on the inheritance, prgyided 
he_^d so volimtarily, was obliged to 
sustain air the charges of the inherit- 
ance, whether he had retained or had 
declined to retain his fourth. "When 
the heir did retain a fourth part, what 
are caUed stipulations partis et pro 
parte were entered into, just as be- 
tween a legatee of part and an heir ; 
and, when the heir did not retain a 
fourth, then stipulations emptce et ven- 
ditce hereditatis were entered into. But 
if the instituted heir refused to enter 
on the inheritance, allegiug that he 
feared he should lose by doing so, it 
was provided, by the senatihsconsultum i 
Pegasianum, that, on the demand of 
him, to whom he had been requested 
to restore the inheritance, he should, J 
under ^order of .tliQ^.|^^ enter on I 
the inheritanceTand give it over ; and I 
that all actions might be brought by or 
against him who received the inherit- 
ance, as in a case falling under the sc- 
natusconsultum Trehellianum. And in 
this case stipulations are not necessary, 
for the heir, who restores the inherit- 
ance, is secured, and all actions con- 
cerning an inheritance are transferred 
to and against him, by whom it is re- 
ceived, there being, in tMs instance, 
a concurrent ajiplication of both senatus- 
cgnsulta. 


G-ai. i. 255-258. 
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the inheritahce, and give it over ; and f 
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The senatiLsoonsiiltum TreheUimiiim was not abrogated hj the 
Pegasiamim. They applied to different cases. If the fourth was 
expressly reserved to the Jijre^ ficlitcia riits, he took the other three 
parts, and immediately restored or transferred them to the 

who had the position of heres fideicommissarkis^ and 
all the actions belonging to the inheritance, so far as his share 
extended. But if the fourth was not reserved, the s6imhiscon-\ 
siiUum Pegasiamim became applicable. The fidiiciariiis heres re-'j 
tained the fourth, and the fideicommissariiis held the position off. 
a legatee. The heres iiistitutus might, however, not choose to 
retain the fourth. He might enter on the inheritance, and at 
once voluntarily transfer the whole to fideicommissarvus. The 
jurists were divided in opinion as to the senatusGonsultmn under 
which he then entered (D. xxxvi. 1. 45.) Gains thinks it was 
under the Pego^sianmn^ for the actiones hereditarice did not pass 
without stipulations. (Gai. ii. 257.) I f he refuse d to enter on 
the inheritance, t he prsetor compelled him, by a power given in 
the senatiisGonsidtmn Pegasia^^^ was placed exactly in 

the same position as i£ he had entered under the senatiiSGonsidhim 
Trehelliammi. He had no fourth reserved for him ; and all actions 
passed at once to the fideicommissariiis. 


7. Sed quia stipiilationes ex se- 
natusconsulto Pegasiano descen- 
dentes et ipsi antiquitati displiciie- 
ruiit et quibusdam casibus captiosas 
eas homo excels! ingenii Papinianiis 
appelLat et nobis in legibiis magis 
simplicitas quam difficultas placet, 
ideo omnibus nobis suggestis tarn 
similitiidinibns quam difierentiis 
utriusque senatusconsulti, placuit 
exploso senatusconsulto Pegasiano, 
quod postea supervenit, omnem 
auctoritatem Trebelliano senatus- 
consulto prasstare, ut ex eo fidei- 
commissari^ hereditates restituan- 
tur, sive habeat heres ex voluntate 
testatoris quartam sive plus sive 
minus sive penitus nihil, ut tunc, 
quando vel nihil vel minus quarta 
apud eum remaneat, liceat ei vel 
quartam vel quod deest, ex nostra 
auctoritate retinere vel rei)etere 
solutum, quasi ex Trebelliano sena- 
tusconsulto pro rata portione actio- 
nibus tarn in heredem quam in 
fideicommissarium competentibus. 
Si vero totam hereditatem sponte 
restituerit, omnes hereditariae actio- 
nes fideicommissario et adversus 
eum competunt ; sed etiam id, quod 
prsecipuum Pegasiani senatuscon- 
sulti fuerat, ut, quando recusabat 
heres scriptus sibi datam heredita- 
tem adire, necessitas ei imponeretur 


7. But, as the stipulations, which 
arose horn the senatusconsidtum Pega- 
sicuiium, were displeasing even to the 
ancients, and Papinian, a man of great 
genius, considers them in some cases as 
captious ; and as we prefer simplicity 
to complexity in matters of law, we 
have been pleased, upon comparing 
the points of agreement and disagree- 
ment in these two senatusconsidta, to 
abrogate the senatusconsidtum Pega~ 
sianum. which was subsequent to the 
senatusGonsultmn Trehellianiwi, and to 
giveanje;;^ciaaivuanthQri^ the seria- 
tusconsidtum Trehellianum, by which 
aU fideicommissary inheritances shall 
be restored for the future, whether 
the testator has given by his will a 
fourth part of his estate to the insti- 
tuted heir, or more, or less, or nothing 
at all, so that, when nothing is given 
to the heir, or less than a fourth part, 
he may be permitted to retain a fourth, 
or as much as will make up the defi- 
ciency, by virtue of our authority, or 
to demand repayment of it if he has 
paid it over ; and actions may be 
brought both against the heir and the » 
fideicommissariiis according to their 
respective interests, as if under the 
senatuaconsuUum TrehelUanum, But, 
should the heir yolTmt.arily restore the 
whole inheritance all actions concern- 
ing an inheritance may be brought 



LIB. II. TIT. XXIII. 


255 


The senatiLsconsiiltum Trehelliammi was not abrogated hj the 
Pegasmuim. They applied to different cases. If the fourth was 
expressly reserved to the Jiere^ Jiclitcia riits, he took the other three 
parts, and immediately restored or transferred them to the 

who had the position of heres Jideicommissarkis^ and 
all the actions belonging to the inheritance, so far as his share 
extended. But if the fourth was not reserved, the seimhiscon-\ 
siiltum Pegasianum became applicable. The fidiidariiis heres re- f 
tained the fourth, and the fideieommissariics held the position off. 
a legatee. The heres histitutus might, however, not choose to 
retain the fourth. He might enter on the inheritance, and at 
once voluntarily transfer the whole to jideicommissari'us. The 
jurists were divided in opinion as to the senatusGonsultiim under 
which he then entered (D. xxxvi. 1. 45.) Gains thinks it was 
under the Pegasianum^ for the actiones hereditarice did not pass 
without stipulations. (Gai. ii. 257.) I f he refuse d to enter on 
the inheritance, t he prsetor compelled him, by a power given in 
the senatusGonsidtmn Pegasianvm^^ was placed exactly in 
the same position as i£ he had entered under the senatuscoiisuUum 
Trebellianwn, He had no fourth reserved for him ; and all actions 
passed at once to the Jidekommissarius. 


7. Sed quia stipiilationes ex se- 
natusconsiilto Pegasiano descen- 
dentes et ipsi antiquitati displicue- 
ruiit et quibusdam casibus captiosas 
eas homo excels! ingenii Papinianiis 
appelLat et nobis in legibiis magis 
simplicitas quam difficultas placet, 
ideo omnibus nobis snggestis tarn 
similitndinibns quam difierentiis 
utriusqiie senatusconsulti, placuit 
exploso senatusconsulto Pegasiano, 
quod postea supervenit, omnem 
auctoritatem Trebelliano senatus- 
consulto prasstare, ut ex eo fidei- 
commissari^ hereditates restituan- 
tur, sive habeat heres ex voluntate 
testatoris quartam sive plus sive 
minus sive penitus nihil, ut tunc, 
quando vel nihil vel minus quarta 
apud eum remaneat, liceat ei vel 
quartam vel quod deest, ex nostra 
auctoritate retinere vel rei^etere 
solutum, quasi ex Trebelliano sena- 
tusconsulto pro rata portione actio- 
nibus tarn in heredem quam in 
fideicommissarium competentibus. 
Si vero totam hereditatem sponte 
restituerit, omnes hereditariae actio- 
nes fideicommissario et adversus 
eum competunt ; sed etiam id, quod 
prsecipuum Pegasiani senatuscon- 
sulti fuerat, ut, quando recusabat 
heres scriptus sibi datam heredita- 
tem adire, necessitas ei imponeretur 


7. But, as the stipulations, which 
arose from the senatiisconsultnm Pega- 
sianum, were displeasing even to the 
ancients, and Papinian, a man of great 
genius, considers them in some cases as 
captious ; and as we prefer simplicity 
to complexity in matters of law, we 
have been pleased, upon comparing 
the points of agreement and disagree- 
ment in these two senahisconsidta, to 
abrogate the senatusconsiiUum Pega- 
siayium, which was subsequent to the 
senatusGonsultum Trehelliayium, and to 
giveanje;;^Qjnaive.an the sena- 

tusconsultum Trebellianum, by which 
all fideicommissary inheritances shall 
be restored for the future, whether 
the testator has given by his will a 
fourth part of his estate to the insti- 
tuted heir, or more, or less, or nothing 
at all, so that, when nothing is given 
to the heir, or less than a fourth part, 
he may be permitted to retain a fourth, 
or as much as will make up the defi- 
ciency, by virtue of our authority, or 
to demand repayment of it if he has 
paid it over ; and actions may be 
brought both against the heir and the » 
fideicommissarius according to their 
respective interests, as if under the 
senatuaconsuUum Trehellianum, But, 
should the heir yolimtarily restore the 
whole inheritance*^ all actions concern- 
ing an inheritance may be brought 



256 


LIB. II. 


TIT. XXIIL 


totam hereditatem volenti j&deicom- 
missano restitiiere et omiies ad eiim 
et contra eum transirent actiones, 
et hoc transposnimns ad senatus- 
consiiltum Trebelliamim, nt ex hoc 
solo et necessitas lieredi imponatm*, 
si ipso nolente adire fideicommis- 
sarius desiderat restitui sibi here- 
ditatem, nullo nee damno nec com- 
inodo apud heredem manente. 


by or against the fideico-ymnissarius. 
^id, as to the most important pro- 
vision of the senatiisconsultum Peqa- 
sianum, that, when an institnteTlieir 
reJnsed to accept an inheritance, he 
might be constrained to restore it to 
the fideicommissarius if he demanded 
it, and that all actions should be trans- 
ferred to and against him, we have 
transferred this provision to the se- 
natusconsuUum TrebelUanuon, by 
which alone this obligation is now laid 
upon the Jieir, when he himself refuses 
to enter on the inheritance, and the 
fideicommissarius is desirous that it 
should be restored, the heir in this case 
receiving neither gain nor loss. 


JiistiniaiL unites the two sencdimonmlta into one^, giving them 
|i the name of the senahmgnm^^^ The heir is to 

i I retain a fourth, as under the senaiusco^miltum Pegasiamtm^ but 
1 1 actions are to be brought for or against the hei r „and the 
llmissuri'iis in proportion to their shares, the fidGicommissaritcs being 
1 itlius in loco heredis as to his share, as under the seyiaktsconsuUum 
I ^ TrehelUctnwn. If the heir would not enter, then he was compelled 
I to do so, but was protected against all loss, as under the senatus-- 
ioonsuUum PegasianMm, 

Bepeiere sohitmn. Before the legislation of Justinian, the 
heres could not re-demand the fourth, if he had once paid it over. 
(Paul. Sent iv. 3, 4.) 


8. Niliil autem interest, utrum 
aliquis ex asse heres institutus aut 
totam hereditatem aut pro parte re- 
stituere rogatur, an ex parte heres 
institutus aut totam partem aut 
partis partem restituere rogatur : 
nam et hoc casu eadem observari 
praecepimus, quse in totius heredi- 
tatis restitutione diximus. 

Gai. 

y. Si quis una aliqua re deducta 
sive prsecepta, qua^ quartam coii- 
tinet, veluti fundo vel alia re, roga- 
tus sit restituere hereditatem, simili 
modo ex Trebelliano senatusconsulto 
restitutio fiat, perinde ac si quarta 
parte retenta rogatus esset reliquam 
hereditatem restituere. Sed illud 
interest, quod altero casu, .id ,est 
cum deducta sive praecepta aliqua 
re restituitur hereditas in solidum 
ex eo senatusconsulto actiones trans- 
feruntur et res, qusB remanet apud 
heredem, sine ullo onere hereditario 
apud eum manet, quasi ex legato ei 


8. But it makes » difference 
whether the heir is instituted to the 
whole inheritance, and is requested to 
restore the whole or a part, or whether, 
being instituted to a part only, he is 
requested to restore that enthe part, 
or a portion of it ; for we enjoin that 
the same rules be observed in the 
latter case, as in case of restitution of 
the whole. 

ii. 259. 

9. If an heir is requested by a" 
testator to give up an inheritance, 
after deducting or excepting some, 
particular thing, equivalent to a fourth 
of the w’hole, as a piece of land, or 
anything else, he will give it up under, 
the senakisconsultum TrehelliaTmm^ 
exactly as if he had been requested to 
restore the remainder of an inherit- 
ance, after retaining a fourth. But 
there is this difference : in the first 
case, when an heir is requested to 
give up an inheritance, after deduct- 
ing or excepting a particular thing, 
then, according to ihBA> senatuscon- 
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totam hereditatem volenti fideicom- 
missano restitiiere et omiies ad eiim 
et contra enm transirent actiones, 
et hoc transposnimns ad senatus- 
coiisiiltum Trebelliantim, ut ex hoc 
solo et necessitas lieredi imponatmr, 
si ipso nolente adire fideico mm is- 
sarius desiderat restitui sibi here- 
ditatem, nullo nee damno nec coni- 
inodo apud heredem manente. 


by or against the fideicommissaHtis^ 
And, as to the most important pro- 
vision of the senatiisconsulium Pega- 
sia7imn, that, when an institnteTlieir 
refnsed to accept an inheritance, he 
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ih.e fideicommissarius if he demanded 
it, and that all actions should be trans- 
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natusconsiiUuon TrebelUanuon, by 
which alone this obligation is now laid 
upon the Jieir, when he himself refuses 
to enter on the inheritance, and the 
fideicommissarius is desirous that it 
should be restored, the heir in this case 
receiving neither gain nor loss. 
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heres could not re-demand the fourth, if he had once paid it over. 
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partis partem restituere rogatur : 
nam et hoc casu eadem observari 
praecepimus, quse in totius heredi- 
tatis restitutione diximus. 

Gai. 

y. Si quis una aliqua re deducta 
sive prsecepta, qua^ quartam con- 
tinet, veluti fundo vel alia re, roga- 
tus sit restituere hereditatem, simili 
modo ex Trebelliano senatusconsulto 
restitutio fiat, perinde ac si quarta 
parte retenta rogatus esset reliquam 
hereditatem restituere. Sed illud 
interest, quod altero casu, .id ,est 
cum deducta sive praecepta aliqua 
re restituitur hereditas in solidum 
ex eo senatusconsulto actiones trans- 
feruntur et res, qusB remanet apud 
heredem, sine ullo onere hereditario 
apud eum manet, quasi ex legato ei 


8. But it makes » difference 
whether the heir is instituted to the 
whole inheritance, and is requested to 
restore the whole or a part, or whether, 
being instituted to a part only, he is 
requested to restore that enthe part, 
or a portion of it ; for we enjoin that 
the same rules be observed in the 
latter case, as in case of restitution of 
the whole. 

ii. 259. 

9. If an heir is requested by a" 

testator to give up an inheritance, 
after deducting or excepting some, 
particular thing, equivalent to a fourth 
of the w’hole, as a piece of land, or 
anything else, he will give it up under, 
the senahisconsultu'in TrehelliaTmm^ 
exactly as if he had been requested to 
restore the remainder of an inherit- 
ance, after retaining a fourth. But 
there is this difference : in the first 
case, when an heir is requested to 
give up an inheritance, after deduct- 
ing or excepting a particular thing, 
then, according to senatuscon- 
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adquisita, altero vero easu, id est sultum,i^U actions are transferred^ 
cum, quarta parte retenta, rogatus to and against the fideicommissarms,^ 
est heres restitnere hereditatem et and what remains to the heir is free 
restitnit, scindantnr actiones et pro from all incumbrances connected with 
dodrante qnidem transferantm: ad the inheritance, as if acquired by 
fideicommissarium, pro quadrante legacy. In the second case, when an 
remaneant apud heredem. Quin heir is requested to give up an inherit - 
etiam licet in una re, qua deducta ance after retaining a fourth to him- 
aut prse<^epta, restituere aliquis he- self, actions are proportionably 
reditatem rogatus est, maxima pars dividea} those which regard the tliree- 
hereditatis contineatur, seque in fourths‘of the estate being transferred 
solidum transferuntur actiones et to the fideicoinniissarius, and those 
secum deliberare debet is, cui re- which regard the one-fourth remaimng 
stituitur hereditas, an expediat sibi to the heir. And, even if an heir is 
restitui. Eadem scilicet interve- requested to give up an inheritance, 
niunt et si duabus pluribusve rebus after making a deduction or exception 
deductis praeceptisve restituere he- of some particular thing, which com- ^ 
reditatem rogatus sit. Sed et si prises the greatest part of the whole! 
certa summa deducta preeceptave, inheritance, all actions are still trans-| 
quae quartam vel etiam maximam ferred to the fideicommissarms, who * 
partem hereditatis continet, rogatus ought then to consider whether it will 
sit aliquis hereditatem restituere, be expedient or not, that the inheri- 
idem juris est. Quse diximus de eo, tance should be given up to him. All 
qui ex asse heres institutus est, this applies equally, whether an heir 
eadem transferimus et ad eum, qui is requested to give up an inheritance 
ex parte heres scrip tus est. after a deduction or exception of 

two, or more, particular things, or of 
a certain sum of money, which may 
comprise a fourth or even the greatest 
part of the inheritance. "What we have 
said of an heir who is instituted to 
the whole of an .inheritance, applies 
equally to one who is instituted only 
to a part. 

D. xxxvi. 1. 1. 16. ”21; D. xxxvi. 1. 30. 8. 

If the testator gave a particular object to the liere^ instif utiis 
which was equal in value to the fourth of the inheritance, the law 
conside^d this as a .s pecific legacy given to the heres. The fidei- 
Gommissarius took the whole inheritance except this part, and all 
the actions of the whole inheritance were transferred to him. If 
the particular object did not equal a fourth, Marcian says that 
the emperor would not suffer the heir to claim any addition. 
(D. xxxvi. 1. 30. 4.) jlustin ian retains the distinction between 
a particular object being given, and a general direction to retain 
a fourth. But he decides that if a particular object was given 
not equal in value to a fourth, the heir may retain enough to 
complete his fourth, and that all actions relating to the part so re- 
tained shall pass to him, and all others to the fidewommissarim. 
(Cod. vi. 50. 11.) 

10. Praeterea iatestatus quoque 10. Moreover, a man about to die 
moriturus potest rogare eum, ad intestate yequest the person, to 
quern bona sua vel legitimo jure vel whom he knows his estate will pass, 
honoraria pertinere intellegit, ut he- either by the civil or praetorian law”, to 
reditatem suamtotampartemve ejus give up to a third person the whole 
aut rem aliquam, veluti frindum, ho- inheritance, or a part of it, or any par- 
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adquisita, altero vero easu, id est sultum,i^U actions are transferred^ 
cum, quarta parte retenta, rogatus to and against the fideicommissarms,^ 
est heres restitnere hereditatem et and what remains to the heir is free 
restitnit, scindantnr actiones et pro from all incumbrances connected with 
dodrante qnidem transferantm: ad the inheritance, as if acquired by 
fideicommissarium, pro quadrante legacy. In the second case, when an 
remaneant apud heredem. Quin heir is requested to give up an inherit - 
etiam licet in una re, qua deducta ance after retaining a fourth to him- 
aut prse<^epta, restituere aliquis he- self, actions are proportionably 
reditatem rogatus est, maxima pars dividea} those which regard the tliree- 
hereditatis contineatur, seque in fourths‘of the estate being transferred 
solidum transferuntur actiones et to the fideicoinniissarius, and those 
secum deliberare debet is, cui re- which regard the one-fourth remaimng 
stituitur hereditas, an expediat sibi to the heir. And, even if an heir is 
restitui. Eadem scilicet interve- requested to give up an inheritance, 
niunt et si duabus pluribusve rebus after making a deduction or exception 
deductis praeceptisve restituere he- of some particular thing, which com- ^ 
reditatem rogatus sit. Sed et si prises the greatest part of the whole! 
certa summa deducta preeceptave, inheritance, all actions are still trans-| 
quae quartam vel etiam maximam ferred to the fideicommissarms, who * 
partem hereditatis continet, rogatus ought then to consider whether it will 
sit aliquis hereditatem restituere, be expedient or not, that the inheri- 
idem juris est. Quse diximus de eo, tance should be given up to him. All 
qui ex asse heres institutus est, this applies equally, whether an heir 
eadem transferimus et ad eum, qui is requested to give up an inheritance 
ex parte heres scrip tus est. after a deduction or exception of 

two, or more, particular things, or of 
a certain sum of money, which may 
comprise a fourth or even the greatest 
part of the inheritance. "What we have 
said of an heir who is instituted to 
the whole of an .inheritance, applies 
equally to one who is instituted only 
to a part. 

D. xxxvi. 1. 1. 16. ”21; D. xxxvi. 1. 30. 8. 

If the testator gave a particular object to the liere^ instif utiis 
which was equal in value to the fourth of the inheritance, the law 
conside^d this as a .s pecific legacy given to the heres. The fidei- 
Gommissarius took the whole inheritance except this part, and all 
the actions of the whole inheritance were transferred to him. If 
the particular object did not equal a fourth, Marcian says that 
the emperor would not suffer the heir to claim any addition. 
(D. xxxvi. 1. 30. 4.) jlustin ian retains the distinction between 
a particular object being given, and a general direction to retain 
a fourth. But he decides that if a particular object was given 
not equal in value to a fourth, the heir may retain enough to 
complete his fourth, and that all actions relating to the part so re- 
tained shall pass to him, and all others to the fidewommissarim. 
(Cod. vi. 50. 11.) 

10. Praeterea iatestatus quoque 10. Moreover, a man about to die 
moriturus potest rogare eum, ad intestate yequest the person, to 
quern bona sua vel legitimo jure vel whom he knows his estate will pass, 
honoraria pertinere intellegit, ut he- either by the civil or praetorian law”, to 
reditatem suamtotampartemve ejus give up to a third person the whole 
aut rem aliquam, veluti frindum, ho- inheritance, or a part of it, or any par- 
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minem, pecuniam alicni restitnat : ticiilar tiling, as a piece of land, a 
cinxi alioqnin legata nisi ex testa- slave, or a sum of money. Legacies, I 
mento non valeant. on the contrary, are only valid when | 

given by testament. 

Gai. ii. 270. 


Antoninus Pius extended the provisions of the lex Falcidla 
and consequently of the senatusconsiiltum Pegasiamim (D. xxxv. 
2. 18), and the jurists those of the senatusconsuUum TrehelUa-- 
to trusts imposed on heredes ah intestato. (D. xxxvi. 6. 1.) 

11. Eum quoque, cui aliquid re- 11. k. fideicommissarius may also 
stituitur, potest rogare, ut id rur- himself be requested, to give up to 
sus ahi totum aut partem vel etiam another either the whole or part of 
aliud aliquid restituat. what he receives, or even something 

else. 

Gai. ii. 271. 

The fideicommissarius^ who was thus only a vehicle to pass on 
the inheritance to another fideieommissarms^ could not retain a 
fourth for himself, if the heir had already retained a fourth. The 
object of the lex Falddia was merely to ,, secure an heir, not in 
all cases to give a fourth to the person who virtually had the 
inheritance ; but when the heir entered on the inheritance by 
order o f th e praetor, and therefore did not retain a fourth, then 
ji^ioommissarius stood in the place of the heir, so far as to 
be able to apply the lex Falddia^ as if representing the heir, 
against legatees,* but not against a second fideicommissarius, 
(D. xxxvi. 1. 63. 11.) 


12. Et quia prima fideieommis- 
soram cunabula a fide heredum pen- 
dent et tarn nomen quam substan- 
tiam acceperunt .et ideo divus Au- 
gustus ad necessitatem juris ea de- 
traxit : nuper et nos, eundem prin- 
cipem superare contendentes, ex 
facto, quod Tribonianus vir excelsus, 
quaestor sacri palatii, suggessit, con- 
stitutionem fecimus, per quam dis- 
posuimus : si testator fidei heredis 
sui commisit, ut vel hereditatem vel 
speciale fideieommissum restituat, 
et neque ex scriptura neque ex 
quinque testium numero, qui in 
fideicommissis legitimus esse nosci- 
tm, res possit manifestari, sed vel 
paiiciores quam quinque vel nemo 
penitus testis intervenerit, tunc sive 
pater heredis sive alius quicumque 
sit, qui fidem elegit hgredis et ab eo 
aliquid restitui volnmt, si heres 
perfidia tentus adimplere fidem re- 
cusat negando, rem ita esse subse- 
cutam, si fideicommissarius jusju- 
randum ei detulerit, cum prius ipse 


12. Originally all fiduciary gifts f 
depended only upon the good faith of 
the heir : whence they took their name 
as well as their character. To remedy 
this, the Emperor Augustus made them “ 
obligatory in law, and we have lately 
endeavoured to surpass that prince; 
and, on the occasion of a case brought 
to our notice by the most eminent Tri- 
bonian, quaestor of our sacred palace, 
we have enacted by a constitution, 
thatfif a testator, has entrusted to the 
faith\)f his heir the restoration of an 
inheritance, or any particular thing, 
and the fact cannot be proved) either 
by any writing or by five jm^^esses 
(the legal number in suc!P cases), there 
having been fewer, or perhaps no wit- 
nesses present, then^^ whether it is his 
father who has thus trusted to the 
good faith of the heir, and begged 
him to restore the inheritance, or 
whether it is any one else, if the heir 
perfidiously refuses to carry out the 
trust and denies the whole transaction, 
the fideicommissarius i having previ- 
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minem, pecuniam alicni restitnat : ticiilar thing, as a piece of land, a 
cinxi alioqnin legata nisi ex testa- slave, or a sum of money. Legacies, I 
mento non valeant. on the contrary, are only valid when | 

given by testament. 

Gai. ii. 270. 

Antoninus Pius extended the provisions of the lex Falcidla 
and consequently of the senatusconstiUum Pegasiamim (D. xxxv. 

2. 18), and the jurists those of the senatiisconsulticm TrehelUa-- 
num^ to trusts imposed on heredes ah intestato. (D. xxxvi. 6. 1.) 

11. Eum qnoqne, cui aliquid re- 11. A fideicommissarius may also 

stitiiitur, potest rogare, ut id rnr- himself be requested, to give up to 
sus ahi totum aut partem vel etiam another either the whole or part of 
aliud ahquid restituat. what he receives, or even something 

else. 

Gai. ii. 271. 

The fideicommissarius^ who was thus only a vehicle to pass on 
the inheritance to another fideicommissarius^ could not retain a 
fourth for himself, if the heir had already retained a fourth. The 
object of the lex Falcidla was merely to, secure an heir, not in 
all cases to give a fourth to the person who virtually had the 
inheritance ; but when the heir entered on the inheritance by 
order of the_prgtor, and therefore did not retain a fourth, then 
^Q^’^^lcommissarius stood in the place of the heir, so far as to 
be able to apply the lex Falcidia^ as if representing the heir, 
against legatees,* but not against a second fideicommissarius, 
(D. xxxvi. 1. 63. 11.) 

12. Et quia prima fideicommis- 
soram cunabula a fide heredum pen- 
dent et tarn nomen quam substan- 
tiam acceperunt .et ideo divus Au- 
gustus ad necessitatem juris ea de- 
traxit : nuper et nos, eundem prin- 
cipem superare contendentes, ex 
facto, quod Tribonianus vir excelsus, 
quaestor sacri palatii, suggessit, con- 
stitutionem fecimus, per quam dis- 
posuimus : si testator fidei heredis 
sui commisit, ut vel hereditatem vel 
speciale fideieommissum restituat, 
et neque ex scriptura neque ex 
quinque testium numero, qui in 
fideicommissis legitimus esse nosci- 
tm, res possit manifestari, sed vel 
paiiciores quam quinque vel nemo 
penitus testis intervenerit, tunc sive 
pater heredis sive alius quicumque 
sit, qui fidem elegit hgredis et ab eo 
aliquid restitui volnmt, si heres 
perfidia tentus adimplere fidem re- 
cusat negando, rem ita esse subse- 
cutam, si fideicommissarius jusju- 
randum ei detulerit, cum prius ipse 


12. Originally all fiduciary gifts f 
depended only upon the good faith of 
the heir : vi^hence they took their name 
as well as their character. To remedy 
this, the Emperor Augustus made them 
obligatory in law, and we have lately 
endeavoured to surpass that prince; 
and, on the occasion of a case brought 
to our notice by the most eminent Tri- 
bonian, quaestor of our sacred palace, 
we have enacted by a constitution, 
that(if a testator, has entrusted to the 
faithuf his heir the restoration of an 
inheritance, or any particular thing, 
and the fact cannot be proved) either 
by any writing or by five jm^^esses 
(the legal number in suc!P cases), there 
having been fewer, or perhaps no wit- 
nesses present, then^^ whether it is his 
father who has thus trusted to the 
good faith of the heir, and begged 
him to restore the inheritance, or 
whether it is any one else, if the heir 
perfidiously refuses to carry out the 
trust and denies the whole transaction, 
the fideicommissa/riusi having previ- 
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de calumnia juraverit, necesse eiim 
habere vel jusjiirandura siibire, 
quod nibil tale a testatore audivit, 
vel recusantem ad fideicommissi vel 
universitatis vel specialis solutionem 
coartari, ne depereat ultima volun- 
tas testatoris fidei beredis commissa. 
Eadem observari censuimus et si a 
legatariovel fideicommissarioaliquid 
similiter relietum sit. Quodsi is, a 
quo relietum dicitur, confiteatiir 
quidem aliquid a se relietum esse, 
sed ad legis subtiHtatem decurrat, 
omnimodo cogendus est solvere. 


C. vi. 


ously himself sworn to his own good 
faith, may put the heir to his oath ; 
and thus force him either to deny 
upon oath having received any such 
trust, or to fulfil it, whether it relate to 
the whole inheritance or to some par- 
ticular thing ; and this is allowed, lest 
the last wishes of a testator, committed 
to the faith of an heir, should be de- 
feated. The same process may be 
adopted against a legatee, or 2 jfideicom~ 
missarius charged with a. restitution. 
And if any one so charged admits the 
trust, but endeavours to shelter him- 
self in the subtleties of the law, he may 
in all cases be compelled to perform 
his duty. 

42. 32. 


De calumnia juraverit^ that is, he must swear beforehand that 
he is acting bona jide^ and not inventing a ground of litigation. 


Tit. XXIV. DE SINGULIS REBUS PEE PIDEICOM- 
MISSUM EELIOTIS. 

Potest autem quis etiam singulas A person may also leave particu- 
res per fideicommissum relinquere, lar things by a fideieommissum, as a 
veluti fundum, hominem, vestem, ‘ piece of land, a slave, a garment, gold, 
argentum, pecuniam numeratam, et silver, pieces of money ; and he may 
vel ipsum heredem rogare, iit aheui request either his heir to give them 
restituat, vel legatarium, quamvis over, or a legatee, although a legatee 
a legatario legari non possit. cannot be charged with a legacy. 

G-ai. ii. 260, 271. 


1. Potest autem non solum pro- 
prias testator res per fideicommis- 
siun relinquere, sed et heredis aut 
legatarii aut fideicommissarii aut 
cujuslibet alterius. Itaque et lega- 
tarius et fideicommissarius non so- 
lum de ea re rogari potest, ut earn 
alieui restituat, quae ei relicta sit, 
sed etiam de alia, sive ipsius sive 
ahena sit. Hoe solum observandum 
est, ne plus quisquam rogetur alieui 
restituere, quam ipse ex testamento 
ceperit ; nam quod amplius est, in- 
utiliter relinquitur. Cum autem 
aliena res per fideicommissum. re- 
linquitur, necesse est ei, qui rogatus 
est, aut ipsam redimere et praestare 
aut ^stimationem ejus solvere. 


1. A testator may leave by fidei-' 
commissum^ not only his own property, , 
but also that of his heir, of a legatee, ! 
of a fideicommissarius^ or of any other 1 
person ; so that a legatee or fideicom- 
missarius may not only be requested 
to give what has been left to him, but 
also something else, whether his own 
or the x^roperty of another. The only 
rule to be observed is, that no one 
shall be requested to give over more 
than he has received under the testa- 
ment : for as to the excess the disposi- 
tion is ineffectual. And, when the pro- 
perty of another is left; by a fideicom- 
missum, the person requested to give 
it ■ over is obliged’ either to purchase 
and deliver the thing itself, or to pay 
its estimated valud. 


Gai. ii. 261, 262; B. xxxvi. 1. 1. 17. 

Ulpian (Meg. 25. 5) expresses the power of disposal by fiidei- 
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de calumnia juraverit, necesse eiTin oiisly iiimself sworn to his own good 
habere vel jusjiirandum siibire, faith, may put the heir to his oath ; 
quod nihil tale a testatore audivit, and thus force him either to deny 
vel recusantem ad Meicommissi vel upon oath having received any such 
universitatis vel specialis solutionem trust, or to fulfil it, whether it relate to 
coartari, ne depereat ultima volun- the whole inheritance or to some par- 
tas testatoris fidei heredis commissa. tieular thing ; and this is allowed, ^ lest 
Eadem observari censuimus et si a the last wishes of a testator, committed 
legatariovelfideicommissarioaliq^uid to the faith of an heir, should be de- 
similiter relietum sit. Quodsi is, a feated. The same process may be 
quo relietum dicitur, confiteatur adopted against a legatee, or 
quidem aliquid a se relietum esse, missarms charged with a. restitution, 
sed ad legis subtilitatem decurrat, And if any one so charged admits the 
omnimodo cogendus est solvere. trust, but endeavours to shelter him- 
self in the subtleties of the law, he may 
in all cases be compelled to perform 
his duty. 

C. vi. 42. 32. 

He calumnia juraverit^ that is, he must swear beforehand that 
he is acting hona fide^ and not inventing a ground of litigation. 

Tit. XXIV. DE SINGULIS REBUS PEE PIDEICOM- 
MISSUM EELIOTIS. 

•/ ■' ■ . ^ 

Potest autem quis etiam singulas A person may also leave particu- 
res per fideicommissum relinquere, lar things by a fideicommissum, as a 
veluti fondum, hominem, vestem, ‘ piece of land, a slave, a garment, gold, 
argentum, pecuniam numeratam, et silver, pieces of money ; and he may 
vel ipsum heredem rogare, iit alicui request either his heir to give them 
restituat, vel legatarium, quamvis over, or a legatee, although a legatee 
a legatario legari non possit. cannot be charged with a legacy. 

Gai. ii. 260, 271. 

1. Potest autem non solum pro- 1. A testator may leave by fidei-' 
prias testator res per fideicommis- commissum^ not only his own property, 
sum relinquere, sed et heredis aut but also that of his heir, of a legatee, • 
legatarii aut fideicommissarii aut of a fideicommissarius, or of any other 1 
cujuslibet alterius. Itaque et lega- person ; so that a legatee or fideicom- 
tarius et fideicommissarius non so- missarius may not only be requested 
lum de ea re rogari potest, ut earn to give what has been left to him, but 
alicui restituat, quae ei relicta sit, also something else, whether his own 
sed etiam de alia, sive ipsius sive or the j)3:operty of another. The only 
ahena sit. Hoe solum observandum rule to be observed is, that no one 
est, ne plus quisquam rogetur alicui shall be requested to give over more 
restituere, quam ipse ex testamento than he has received under the testa- 
ceperit ; nam quod amplius est, in- ment : for as to the excess the disposi- 
utihter relinquitur. Cum autem tion is ineffectual. And, when the pro- 
aliena res per fideicommissum. re- perty of another is left by a fideicom- 
linquitur, necesse est ei, qui rogatus missum, the person requested to give 
est, aut ipsam redimere et praestare it ’ over is obliged’ either to purchase 
aut ^stimationem ejus solvere. and deliver the thing itseK, or to pay 

its estimated valu^. 

Gai. ii. 261, 262; B. xxxvi. 1. 1. 17. 

Ulpian (Meg. 25. 5) expresses the power of disposal by fidei- 
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commissum, hj saying tliat everything could be disposed of in 
that way, that could be given by a legacy per damnationem. 

Quod amplius est^ inutiliter relinquitur. If, however, the 
thing which the fideicommissarius was to give belonged to him- 
self, he was obliged to give it, whatever might be its value, if he 
accepted what was given to him by the fideicommissum, as he was 
considered to have had an opportunity of exercising his judgment, 
and not to have valued his own thing more highly than that which 


he received. (D. xl. 5. 24. 12.) 

2. ijiibertas qiioque servo per 
fideicommissum dari potest, ut he- 
res einn rogetur mamunittere vel 
legatarixis vel fideicommissarius. 
Nee interest, utrum de suo proprio 
servo testator roget, an de eo, qui 
ipsiiis heredis ant legatarii vel etiam 
extranei sit. Itaque alienus servus 
redimi et manumitti debet : quodsi 
dominus eum non vendat, si modo 
nihil ex judicio ejus, qui reliquit 
Hbertatem, percepit, non statim ex- 
tinguitur fideicommissaria libertas, 
sed differtur, quia possit tempore 
procedente, ubicumque occasio re- 
dimendi servi fiierit, prsestari liber- 
tas. Qui autem ex causa fideicom- 
missi manumittitur, non testatoris 
fit libertus, etiamsi testatoris servus 
sit, sed ejus, qui manumittit : at 
is, qui directo testamento liber esse 
jubetur, ipsius testatoris fit libertus, 
qui etiam orcinus appellatur. Nec 
alius ullus directo ex testamento 
Hbertatem habere potest, quam qui 
utroque tempore testatoris fuerit, 
et quo faceret testamentum et quo 
moreretur. Directo autem Hbertas 
tunc dari videtur, cum non ab aHo 
servum manumitti rogat, sed velut 
ex suo testamento Hbertatem ei eom- 
petere vult. 


2. Freedom may also be conferred | 
upon a sl&Ye hj Q, fideico77imissitm : fori 
an heir, legatee, or fideicommissarius^ 
may be requested to enfranchise him ; 
nor does it signify whether it is of his 
own slave that the testator requests 
the manumission, or of the slave of his 
heir, or of a legatee, or of a stranger ; 
and therefore, when a slave is not the 
testator’s own property, he must be 
bought and enfranchised. But, if the 
proprietor of the slave refuses to sell 
him, as he may, if he has taken no- 
thing under the testament, yet the free- 
dom given by the fideicommissum is 
not extinguished, but deferred only, 
as it may be possible in the course 
of time, on any occasion offering of 
23urchasing the slave, to effect his en- 
franchisement. The slave who is en- 
franchised in piirsuance of a fideicom- 
missum, does not become the freedman 
of the testator, although he was th« 
testator’s own slave, but he become^; 
the freedman of that person whdj 
enffanchises him. But a slave who 
receives his liberty directly from the 
testament becomes the freedman of 
the testator, and is said to be orcinus ; 
and no one can obtain libert^Tdirectly 
by testament, unless he was the slave 
of the testator, both at the time of 
the testator’s making his testament, 
and also at that of his death. Liberty 
is given directly, when a testator does 
not reques01i§.t freedom be given to 
his slave by another, but gives it him- 
self by virtue of his own testament. 


Gai. ii. 263-267 ; C. vii. 4. 6, 7. 


It was the opinion of Gaius, that if the master of the slave re- 
. fused to sell the slave, the jide{eommissu7n perished, because liberty 
was a thing not admitting of computation in money. (Gai. ii. 265.) 

in accordance with a rescript of the Emperor Alexander 
(0. vii. 4. 6), decides that it is only delayed. 

If a testator enfranchised directly a slave that could not be 
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SO enfrancMsed, the gift of liberty would be as valid as a jidei- 

commissum. 

Orcimis, from Orem; because be is the freedman of a dead 
person. 


3. Verba autem fideicommisso- 
ram haec maxime in usu babeantar : 
peto, rogo, volo, mando, fidei taae 
committo. Quae perinde singula 
firma sunt, atque si omnia in unum 
congesta essent. 


3. The terms generally used in 
making fideicom^nissa are the follow- 
ing: I request, I ask, I desire, I 
commit, I entrust to thy good faith ; 
and each of them is of as much force 
separately as all of them placed to- 
gether. 


Gai. ii. 249. 


Antoninus Pius decided by rescript that commendo would not 
suffice (D. xxxii. 11. 2); but, in the time of Justinian, the ex- 
pressions by which a Jideicommissim wiJ™"created "were quite 
immaterial, provided that the wishes of the testator could be 
ascertained. 


i 




Tit. XXV. DE CODICILLIS. 


Ante Augusti tempora constat 
jus codicillorum non foisse, sed 
primus Lucius Lentulus, ex cujus 
persona etiam fideicommissa coepe- 
runt, 'codicillos introduxit. Nam 
cum decederet in Africa, scripsit 
codicillos testamento confirmatos, 
quibus ab Augusto petiit per fidei- 
commissum, ut faceret ahquid: et 
cum clivus Augustus voluntatem 
ejus implesset, cujus deinceps reli- 
qui auctoritatem secuti, fideicom- 
missa prsestabant et filia Lentuli 
legata, quas jure non debebat, solvit, 
dicitur Augustus convocasse pruden- 
tes, inter quos Trebatium quoque, 
cujus tunc auctoritas maxima erat, 
et qusesisse, an possit hoc recipi nec 
absonans a juris rations codiciUorum 
usus esset : et Trebatium suasisse 
Augusto, quod diceret, utilissimum 
et necessarium hoc civibus esse 
propter magnas et longas peregri- 
nationes, quae apud veteres fuissent, 
ubi, si quis testamentum facere non 
posset, tamen %odicillos posset. 
Post quae tempora cum et Labeo 
codicillos fecisset, jam nemini du- 
bium erat, quin codicilli jure optimo 
admitterentur. 


: ■■ ■- (ftef -v' /I 

Codicils were certainly not. recog- '>\x> 4 ' 

nised by law before the reign of Au- ^ : 

Justus ; for Lucius Lentulus, to whom 
*also the origin oi fideicommissa be A v.r;- v A ^ j 

traced, was the first who introduced 1 

codicils. When dying in Africa, he 
wrote codicils, which were confirmed 
by his testament ; and in these he 
requested Augustus by a fideicommis- 
sum to do something for him. The 
emperor compHed with the request, 
and, following his example, the other 
persons joined with him carried out 
ih.e fideicommissa entrusted to them, 
and the daughter of Lentulus paicl 
legacies which in strictness of law 
were not due from her. It is said 
that Au^stus, having called together 
upon this occasion persons learned in 
the law, and among others Trebatius, 
whose opinion was of the greatest 
authority, asked whether codicils could 
be admitted, and whether they were 
not repugnant to the principles of law. 

Trebatius advised the emperor to ad- ^ 

ndmiiem, as they were most con- A"* ! ''.' 
venient and necessary to citizens, on ; 

account of the great and long journeys A n, ^ 

which the ancients were frequently 
obliged to take, during which a man 
who could not make a testament, might ’ ' , 

be able to make codicils. And subse- ! 

quently, Labeo himself having made I 

codicils, no^ne afterwards doubted 
their perfect vahdity. I 
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and, following iiis example, the other 
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Godicilli were small tablets on which memorandums or letters 
were written. A testator might naturally address a short letter 
giving short directions to his heir. When fideicommissa came to 
be enforced, these letters or directions were enforced as creating 
fideicommissa. As under the Eoman law a testator could make no | 
alteration in his testament without making an entirely new testa- | 
ment, the use of codicils was obviously^reat. .Codicils might be 
made without there being any testament at all.) They were then 
directions addressed to the heredes ab intestato. But if there was 
a testament, they were always considered as attached to it : if the 
testamentary dispositions failed, they failed also, and all their pro- 
visions were taken with reference to the time when the testament 
was made. (D. xxix. 7. 2. 2 and 3. 2.) 

A testator, by inserting an express clause to that effect, termed 
by commentators clausula codicillwris^ might provide that his testa- 
ment, if invalid as a testament, should take effect in the way of 
codicils. (C. vi. 36. 8. 1). 

As to Labeo and Trebatius, see Introd. sec. 20. 

It is to be noticed that c oc^taZii^4eeB ^ot - m6a nTAik ^ En gl is h ■ 
w ord ^ co dicil) a"s ^pplement to a will,- but ‘.d irecti ons by tablets/ 
an'dthat directronssolmade sEouIiTTe constituted 

an innovation as great in the form of testamentary disposition as 
i the recognition of fideicommissa constituted in the latitude of 

^ testamentary power, 

.'■K 'I if h 


1. Non tantum autem testament o 
facto potest quis codicillos facere, 
sed et intestatus quis decedens fidei- 
committere codicillis potest. Sed 
cum ante testamentum factum codi- 
cilli facti erant, Papinianus ait, non 
aliter vires habere, quam si speciali 
postea voluntate confirmentur. Sed 
divi Severus et Antoninus rescri- 
pserunt, ex his codicillis, qui testa- 
inentum praecedunt, posse fideicom- 
missum peti, si appareat, eum, qui 
postea testamentum fecerat, a volun- 
tate, quam codiciUis expresserat, non 
recessisse. 

G-ai. 


1. Not only a person who has al- 
ready made his testament, may make 
codicils, but even a person dying in- 
testate may cxeate by 

jgpdicils. But when codicils are made 
before a testament, they cannot take 
effect, according to Papinian, unless 
confirmed by a special disposition in 
the testament. But the Emperors 
Severus and Antoninus have decided 
by rescript, that a thing, left m trust 
by codicils, made before a testament, 
may be demanded by the fideicoimnis- 
sarius, if it appears that the testator 
has not abandoned the intention which 
he expressed in the codicils. 

ii. 270. 


There was a distinction between codicils confirmed by testament, 
and those not so confirmed ; for if codicils were confirmed by testa- 
I ment, their provisions could operate to give legacies or appoint a 
) tutor, and not only to create fideicommissa. A testator could, by 
anticipation, confirm in his testament any codicils he might there- 
after make. (D. xxix. 7. 8. pr.) 

tf f Codicillis autem hereditas 2. Ar inheritance can neither be I 

adimi potest, ne given nor taken away by codicils, as-j 
^^"7 confundatur jus testamentonun et the different effect of testaments and 
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fideicommissa. As under the Eoman law a testator could make no 
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ment, if invalid as a testament, should take effect in the way of 
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by rescript, that a thing, left m trust 
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There was a distinction between codicils confirmed by testament, 
and those not so confirmed ; for if codicils were confirmed by testa- 
I ment, their provisions could operate to give legacies or appoint a 
) tutor, and not only to create fideicommissa. A testator could, by 
anticipation, confirm in his testament any codicils he might there- 
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codicillorum, et ideo nee exhere- codicils would be thereby confounded, 
datio scribi. Directo autem here- and of course, therefore, no heir can 
ditas codicillis neque dari neque be disinherited by codicils. But it is 
aclimi potest: nam per hdeicom- only &e^^ that an inheritance can 
niissum hereditas codicillis jure re- neither be given nor taken away by 
linquitur. Nec condicionem heredi codicils, for it may be disposed 

institute codicillis adicere neque of in codicils by mean^oR^ Udeicom- 
substitiiere directo potest. missum. JXor, again, can a condition 

be imposed on an heir instituted by 
testament, nor can a direct sj^jtifTQiipn 
be made, by codiciE 

G-ai. ii. 273 ; D. xxix. 7. 6. pr. 

3. Codicillos autem etiam plures 3. A person may make several codi- 
quis faeere potest : et nullam soUem- cils, and no formality is requisite in 
nitatem ordinationis desiderant. making them. 

D. xxix. 7. 6. 1. 

Codicils were not originally subjected to any rules determining 
the mode in which they were made. But by a constitution of 
Theodosius, added to by Justinian, they were to be made in pre- 
sence of fiye^ witnesses, and, if made in writing, which was not 
necessary, the witnesses were to subsc^e them. If codicils were 
not so made, then the f deicom^mssanits could, after having sworn 
to his own good faith, call on the heir to deny them on oath. fC. 
vi. 86. 8. 8.) j 
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sence of witnesses, and, if made in writing, which was not 
necessary, the witnesses were to s ubsc^ e them. If codicils were 
not so made, then the fideicommissariits could, after having sworn 
to his own good faith, call on the heir to deny them on oath. (C. 
vi. 86. 8. 80 
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Tit. I. DE HEREDITATIBUS, AB INTESTATO f 

, DEPERUNTUR. I 

j : .;c. ' ^ I 

Intestatns decedit, qiii ant om- A person dies intestate, who either t 
nino testamentnm non fecit aut non has • made no testament at all, or has - 
jure fecit ant id, qnod fecerat, rn- made one not legally vahd; or if the 
ptnm irritnmve factnm est ant nemo testament he has made is revoked, or ^ 
ex eo heres extitit. made ineffectnal ; or if no one becomes . .. 

heir nnder it. ^ 


D. xxxviii. 16. 1. pr. 


If a person died without a testament, the law regulated the 
succession to the inheritance. So also it did, if he left a testament 
that was fatally defective in form (non jure factum)^ or if his tes- 
tament was revoked, or, in the language of Roman law, broken 
(mptimi), or if it was set aside as inoflS^us, or made ineffectual 
by a change of status in the testatoiM^Jrniwm), or if no heir would 
accept the inheritance under it. 

ajt. If there was no testament to determine the succession, the law 
H.gf Twelve Tables gave the inheritance first, to the sui heredes^ -X 
who were also necessarii heredes^ that is, could not refuse to accept ^ 
the inheritance ; then to the agnati ; and then, if the deceased was 
a member of a gens^ to the geritjhs. In default of agnati^ the 21 
praetor called to the inheritance the or blood-relations. 

(See Introd. sec. 45.) Perhaps the succession of gentiles lasted to a 
time later than the introduction of this praetorian succession of the 
cognati ,* but at any rate, it did not outlast the Republic, and there- 
fore, speaking of the times when we are most familiar with Roman 
law, we may say that the succession was given first to the sui 
lieredeSj then to the agnati ^ then to the oognatL But some compli- 
SSoh was introduceomto the rules of succession, by certain classes 
of persons being, by different changes in the law, raised from the 
rank of agnati to tlaat of sui heredes^ and from the rank of cognati 
to that of agnati. These changes are not, however, very difficult to 
I follow, if we divide them, according as they were effected (1) by 
I the prastor, (2) by senahiSGonsulta, and imperial enactments pre- 
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to that of agnati. These changes are not, however, very difficult to 
I follow, if we divide them, according as they were effected (1) by 
I the praetor, (2) by senahisconsulta, and imperial enactments pre- 


LIB. Ill, TIT. I. 


265 


vious to Justinian, (3) by Justinian himself. The first Title treats : 
of the succession of sui lierecles^ and of those ranked among the 
sid heredes ; the second and two following Titles treat of the sue- 
cession of agnati^ and of those ranked among agnatL At the end 
of this Title will be found a short summary of the changes in the 
law relative to the succession of sivi heredes ; at the end of the 
fourth Title one will be found of the changes relative to the suc- 
cession of agriati. 

Justinian altered the whole mode of succession to intestates by 
the 118th and 127th Novels. This change, being effected several 
years after the publication of the Institutes, should not be allowed 
to interfere with the consideration of the law of succession existing 
when the Institutes were published. . But as it is too remarkable 
and too well known a part of Justinian’s legislation to remain 
wholly unnoticed, a short account of it will be given at the end of ? 
the nintl; Title, which closes the part of the Institutes treating of 
successions ah intestate. 

Before we enter on the details of intestate succession, it may be ^ • 
useful to consider generally the , position of the heir under an in- 
testacy, according as there was (1) no will at all, nor any expression? 
of last wishes; (2) no will, but codicilli creating sl fideicommissum 
(3) a will under which the appointed heir or heirs would not enter, i 

1. If there was no will, the sid heredes^ being necessarii^ had, ; ^ . 

under the old law, to accept the inheritance with. -.all its burdens. 

The praetor, however, allowed them the henefickmi abstinendi (see 

Bk. ii. Tit. 19. 2 note), but any act by which they mixed themselves 
up with the inheritance terminated their power of abstaining. It 
there were no sui heredes.^ or those who were siii heredes refused, 
then all others, whether ranked by the prastor with sui heredes^ or ^ 
in a lower gTade of succession, were in the position of extranei - i 
heredes^ and had the inheritance offered to them according to their 
priorities, and, had to make their decision within a given time 
(ewtio : see Bk. ii. Tit. 19. 5) to accept or not, any act by which 
they behaved as heirs (pro herede gerere) being regarded as a sign 
of acceptance. 

2. If there was no will, but a, fideicommissum wsls cast upon the 
heir under the intestacy by codicilli^ the heir had the choice of 
abstaining if a suus heres^ or of accepting if an extraneus heres ; 
and if he accepted he had, after satisfying creditors, to carry out 
the fideicommissum^ retaining a fourth for himself, or if he was 
compelled to enter he was protected against all loss. (See Bk. ii. 

Tit. 23. 7.) 

3. If there was a will, but neither the testamentary heirs nor, 
failing them, any heir in the line of intestate succession would enter 
under the will, and thej^^?c?(-s would not accept (see Tit. 9. 3 note), 
the inheritance might be^assigned .to any one^ who was willing to 
give security for the satisfaction of the claims of creditors, in order 
that gifts of freedom to slaves , might be sustained, and that the 
Reputation of the deceased might not suffer. (See Tit. 11.) 
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The heir under the intestacy might accept when he was insc 
ventj with a view of profiting bj the estate o ^ e eceasec o 
detriment of creditors, and then the creditors mig as v la 
property of the deceased should be kept ® proper 

of the heir (heneficmm separaiionis^ see Bk. u. tit. i J. I note). 

The heir under an intestate succession, as also the heir und 
a will, enforced his civil rights to the inheritance by a petit 
Jiereclitatis which was heard before the centumvvn (see introd. se 
92 ; Bk. n. Tit. 18. pr. note ; Bk. iv. Tit. 6. 28), and his prjetorii 
rights by applying to the praetor for an interdict, which was ore 
narily that termed quorum honomm (see Introd. sec. 107 ; Tit. 


1 note). 

1. Intestatorom antem heredi> 

' tates ex lege duodecioi tabularura 
primum ad suos heredes pertinent. 

Gai. 

. ’ % Sui antem heredes existiman- 
tnr, nt et supra dislmus, qui in 
- potestate morientis fuemnt : veluti 
filius iilia, nepos neptisve ex filio, 
pronepos proneptisve ex nepote filio 
nato prognatns prognatave. ISfec 
interest, ntrum natnrales sunt liheri 
an adoptivi. Quibus connumerari 
necesse est etiam eos, qni ex legi- 
timis qiiidem matrimoniis non sunt 
progeniti, enriis tamen civitatum 
dati secundum divalium constitu- 
tionum, qu® super his positse sunt, 
tenorem suorum jura nanciseuntur : 
nee non eos, quos nostrae amplexse 
sunt constitutiones, per quas jussi- 
mus, si quis mulierem in suo con- 
tubemio copulaverit non ah initio 
affectione maritaH, earn tamen, cum 
qua poterat habere conjugium, et 
ex ea liberos sustulerit, postea vero 
affectione procedente etiam nu- 
ptialia instrumenta cum ea fecerit 
filiosque vel filias habuerit: non 
solum eos liberos, qui post dotem 
editi sunt, justos et in potestate 
^ esse patribus, sed etiam anteriores, 
qui et his, qui postea nati sunt, oc- 
casionem legitimi nominis praesti- 
terimt : quod optinere censuimus, 
etiamsi non progeniti fuerint post 
dotale instmmentiun confectum li- 
beri vel etiam nati ab hac luce sub- 
tract! fuerint. Ita demum tamen 
nepos neptisve et pronepos pro- 
neptisve suorum heredum numero 
sunt, si prsecedens persona desierit 
in potestate parentis esse, sive morte 


1. The inheritances of intestat 
by tiie law of the Twelve Tahl 
belong in the first place to the s 
heredes. 

iii. 1. 

2. And, as we have observed 1 
fore, those are sui heredes who, 
the death of the deceased, were iuic 
his power ; as a son or a daughter, 
grandson or a granddaughter by a sc 
a great-grandson or great- grand- daug 
ter by a grandson horn of a son ; n 
does it make any difierence wheth 
these children are natural or, adoptc 
We must also reckon among the 
those who, though not born in lawj 
wedlock, nevertheless, according to t 
tenor of the imi)erial constitutioi 
acquire the rights of sui heredes \ 
being presented to the cur ice of th 
cities ; as also those to whom our 
constitutions refer, which enact thi 
if any person has lived with a womi 
not originally intending to marry Ik 
but whom he is not prohibited 
marry, and shall have children 
her, and shall afterwards, feeli: 
towards her the afiection of a In: 
band, enter into an act of marria 
with hei", and have hy her sons 
daughters, not only those horn aft 
the settlement of the dowry shall ’ 
legitimate, and in the power of the 
father, hut also those horn befoi 
who gave occasion to the legitim a 
of the children born after. And tl 
rule shall obtain, although no childr 
are born subseejuent to the maki] 
of the dotal act, or those born a 
all dead. But a grandson or gran 
daughter, a great-grandson or gre* 
granddaughter, is not reckoned amoi 
the siLi heredes^ unless the person pi 
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Tlie heir under the intestacy might 
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Jieredes, 

Gai. iii. 1. 
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grandson or a granddaughter by a sc 
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those who, though not born in lawj 
wedlock, nevertheless, according to t 
tenor of the imperial constitutioi 
acquire the rights of sui heredes 
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marry, and shall have children 
her, and shall afterwards, feeli: 
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id accident sive alia ratione, veluti ceding them in degree has ceased to 
emaneipatione : nam si per id tern- he under the power of the ascendant, 
pus, quo quis moreretur, hlius in either hy death or some other means, 
potesiate ejus sit, nepos ex eo suus as hy emancipation. For, if a son, 
heres esse non potest. Idque et in when the grandfather died, was under 
ceteris deinceps liherorum personis the power of his father, the grandson 
dictum intellegimus. , Postumi quo- cannot he of his grandfather; 

que, qui, si vivo parents nati essent, and so with regard to aU other descend- 
in potestate futmi forent, sui heredes ants. Posthumous children, also, who 
sunt. w’ould have been under the power of 

the ascendant if they had been born 
in his lifetime, are sui heredes. 

Gai. iii. 2 ; C. V. 27. 8, 10, 11. 

The sui heredes were the children, whether natural, adoptive, 
or made legitimate (see Bk. i. Tit, 10. 13), in the power of the 
deceased at the time of his death. We must not confuse persons 
made sui heredes hy the later legislation, as these legitimated 
children were, with those permitted to rank with sui heredes. 

3. Sui autem etiam ignorantes 3. Sui heredes may become heirs,’ ./ . j.,, 
hunt heredes et, licet furiosi siat, without their knowledge, and even 
heredes possunt existere : quia q^ui- though _ insane ; for in every case in 
bus ex causis ignorantibus adquiritm: which inheritances may be acquired 
nobis, ex his causis et furiosis ad- without our knowledge,, they may also 
quiri potest. Et statim morte pa- he acquired by the insane. At the 
rentis quasi continuatur dominium : death of the father, ownership in an 
et ideo nec tutoris auctoritate opus inheritance is at once continued ; ac- 
est in pupillis, cum etiam ignoranti- cordingly, the authority of a tutor is 
bus adquiritur snis heredibus here- not necessary, since an inheritance may 
ditas: nec curatoris consensu ad- he acquired by even wdthout 

quiritur forioso, sed ipso jure. their knowledge ; neither does an in- 

sane person acquire by assent of his 
curator, but j^qperatipii , of Jaw 
D. xxxviii. 16. 14. 

Directly the succession ah intestafo commenced, which it did 
when the deceased died if there was no testament, and as soon as 
it was ascertained that the testament was ineffectual if a testament 
had been made, the suus heres became at once heii* without any 
act of his own. We may, however, apply here what we have al- 
ready said of the power to abstain altogether from the inheritance 
given him by the prastor. (See Bk. ii. Tit. 19. 2.) 

5. Interdum autem, licet in po- 4. But sometimes a child becomes i 

testate mortis tempore suus heres a suus heres, although he was not under . » 
non fait, tamen suus heres parenti power at the death of his parent ; as •• 

efficitur, veluti si ab hostibus quis when a person returns from captivity 
reversus fuerit post mortem patris after the death of his father. He is 
sui : jus emm postliminii hoe facit. then made a suus heres by the jus 

jpostliminii. 

^ 5. ^ Per cbntrarium evenit, ut, licet 5. On the contrary, it may happen 

quis in familia defuncti sit mortis that a child who, at the death of his 
tempore, tamen suus heres non fiat, parent, was imder his power, is not his 
veluti si post mortem suam pater suus heres : as when a parent, after his 
judicatus faerit reus perdueUionis decease, is adjudged to have been 
ac per hoc memoria ejus damnata guilty of treason, and his memory is 
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5. Interdum autem, licet in po- 4. But sometimes a child becomes i 

testate mortis tempore suus heres a suus heres, although he was not under . » 
non fait, tamen suus heres parenti power at the death of his parent ; as •• 

efficitur, veluti si ab hostibus quis when a person returns from captivity 
reversus fuerit post mortem patris after the death of his father. He is 
sui : jus emm postliminii hoe facit. then made a suus heres by the jus 

jpostliminii. 

^ 5. ^ Per cbntrarium evenit, ut, licet 5. On the contrary, it may happen 

quis in familia defuncti sit mortis that a child who, at the death of his 
tempore, tamen suus heres non fiat, parent, was imder his power, is not his 
veluti si post mortem suam pater suus heres : as when a parent, after his 
judicatus faerit reus perdueUionis decease, is adjudged to have been 
ac per hoc memoria ejus damnata guilty of treason, and his memory is 
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faerit : suum eiiim heredem habere thus made infamous. He can then 
non potest, cum fiscus ei succedit. have no suus heres^ as it is the fiscus 
Sed potest dici, ipso jure esse suum that succeeds to his estate. In this 
heredem, sed desinere. case it may be said that there has in 

law been a suus heres, but that he has 
ceased to be so. 

D. xxxviii. 16. 1. 3. 

As a general rule, if the accused died before conviction, the 
prosecution was at an end. His succession went to his heirs by 
testament or in law. But to this there was one exception. If a 
person charged with perduelUo (treason against the state or em- 
peror) died before conviction, the prosecution was continued, and 
if he was found guilty, his memory was said to be condemned 
(memoria damnata fwit\ and, his sentence having a retrospective 
effect, his property was confiscated exactly as if he had been con- 
demned in his lifetime. (D. xlviii. 4. 11.) 

' 6. Cum filius filiave et ex altero 
- filio nepos neptisve extant, pariter 
ad hereditatem vocantur nec qui 
gradu proximior est, ulteriorem ex- 
^ cludit: aequum enim esse videtur, 
nepotes neptesque in patris sui 
locum succedere. Pari ratione et 
si nepos neptisque sit ex filio et ex 
nepote pronepos proneptisve, simul 
vocantur, Et quia placuit, nepotes 
neptesque, item pronepotes prone- 
ptesque in parentis sui locum suc- 
cedere, conveniens esse visum est, 
non in capita, sed in stirpes heredi- 
tatem dividi, ut filius partem dimi- 
diam hereditatis habeat et ex altero 
filio duo pluresve nepotes alteram 
dimidiam. Item si ex duobus filiis 
nepotes extant et ex altero unus 
forte aut duo, ex altero tres aut 
quattuor, ad unum aut duos dimidia 
pars pertinet, ad tres vel ad quattuor 
altera dimidia. 


Gai. 


6. A son, or a daughter, and a 
grandson or granddaughter by another 
son, are called equally to the inherit- 
ance; n-or. does the nearer in degree 
exclude the more remote ; for it seems 
just that grandsons and granddaughters 
should succeed in the place of their 
father. Eor the same reason, a grand- 
son or granddaughter by a son, and a 
great-grandson or great-granddaughter 
by a ^-andson, are called together. 
jjGid since grandsons and grand- 
daughters, great-grandsons and great- 
granddaughters, succeed in place of 
their parent, it appeared to follow 
that inheritances should not be divided 
in capita, hut ; so that ai 

son should possess one half, and the I 
grandchildren, whether two or more,| 
of another son, the other half of an I 
inheritance. So, where there are 
grandchildren by two sons, one or two 
l^erhaps by the one, and three or four 
by the other, the inheritance will be- 
long, half to the grandchild or the 
two grandchildren by the one son, 
and half to the three or four grand- 
children by the other son. 


1 The expressions ^ ’ and ‘ joapita ' may be rendered, 

by the stock’ and ^ by tbe head.’ An inheritance is divided ^by 
the head ’ when each head or person of those who take has an 
egiial share in it ; it is divided ‘ by the stock ’ when one share is 
distributed among all wbo are descended from one stoc^ i.e. are 
descended from the person who would, if he had been living, have 
taken the whole share. 
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7. Gum autem quseritur, an quis 
siius heres existere potest : eo tem- 
pore quaerendiim est, quo certum 
est, aliquem sine testamento deees- 
sisse : quod accidit et destitute te- 
stamento. Hac ratione si filius ex- 
lieredatus fuerit et extraneus heres 
institutus est, filio mortuo postea 
certum fuerit, heredem institutum 
ex testamento non fieri heredem, 
aut quia noluit esse heres aut quia 
Aon potuit: nepos avo suus heres 
existet, quia quo tempore certum 
est, intestatum decessisse patrem- 
familias, solus invenitur nepos. [Et 
hoe certum est.] 


i* # 

26 ? 

7. When it is asked, whether such \ 
a person is a suus heres, we must look ^ . 

to the time, at which it is certain that ‘ " ' ^ ' 
tEe deceased died without a testament, , - 
including therein the case of no heir 
claiming under the testament. Thus, 
if a son is disinherited and a stranger 
is instituted heir, and after the death 
of the son it becomes certain that the 
instituted heir will not be heir, be- 
cause he is either unwilling or un- 
able to be so, in this case the grandson 
of the deceased becomes the suus heres 
of his grandfather; for, at the time 
when it was certain that the deceased 
died intestate, there exists only the : 

grandchild. Of this there can be no i 

doubt. ! 
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8. Et licet post mortem avi 
natus sit, tamen avo vivo conceptus, 
mortuo patre ejus posteaque deserto 
avi testamento, suus heres efficitm’. 
Plane si et conceptus et natus fuerit 
post mortem avi, mortuo patre suo 
desertoque postea avi testaniento, 
suus heres avo non existit, quia 
nullo jure eognationis patrem sui 
patris tetigit. Sic nec iUe est inter 
liberos avo, quern filius emancipatus 
adoptaverat. Hi autem cum non 
sunt quantiun ad hereditatem liberi, 
neque bonorum possessionem petere 
possunt quasi proximi cognati. Hsec 
de suis heredibus. 


8. And although a child is born 
after the death of his grandfather, 
yet, if he was conceived in the life- 
time of his gi-andfather, he will, if , 
his father is dead, and his grand- . 
father’s testament is aban doned by the / 
heir, become the suus TieVW ' of^Iiis ' 
grandfather. Obviously a child both 
conceived and bom after the death of 
liis grandfather, cannot become the 
suus heres, although his father should 
die and the testament of his grand- 
father be abandoned ; because he hasi 
never been connected with his grand-] 
father by any tie of relationship. 
Neither is a person adopted by ani| 
emancipated son to be reckoned among 
the children of the father of hisj 
adoptive father. And not only are 
these adoptive children of an eman- 
cipated son incapable of taking the 
inheritance as children of the deceased, I 
grandfather, but they caimot demand*! 
possession of the goods as the nearest I 
cognati. Thus much concerning sui^ 
heredes. 


-.V ■' ■'AJ 

4 % 

f'. 


D. xxxviii. 16. 6, 7. 
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9. Emancipati autem liberi jure 9. Emancipated children by the 
civili nihil jurishabent : neque enim civil law have no right to the inherit - 
sui heredes sunt, quia in potestate ance of their ascendant; being no 
esse desierunt parentis, neque alio longer under his power, they are notl 
uUo jure per legem duodecim tabula- his sui heredes, nor are they called to ] 
rum vocantui’. Sed praetor natural! inherit by any' other right under the ! 
sequitate motus dat eis bonorum law of the Twelve Tables. But the 
possessionem imde liberi, perinde rn^to rj obe y pig grants 

ac si in potestate parentis mortis xEe^’*^he possessTon of goods called 
tempore fuissent, sive soli sint sive .rnide liberi, as if they had been under 
cum suis heredibus coneurrant. the 'powSc of their ascendant at the 
Itaque duobus liberis extantibus, time of his death, and this, whether 
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bmancipato et qui mortis tempore they stand alone, or whether there are 
in potestate faerit, sane quidem is, also others, who are sui heredes. Thus, 
qui in, potestate fuerit, solus jure when there are two children, one 
civili heres est, id est solus suus emancipated, and the other under 
heres est : sed cum emancipatus power at his father’s death, the latter, 
beneficio prsetoris in partem admit- by the civil law, is alone the heir, and 
titur, evenit, ut suus heres pro parte alone the suus heres ; but, as the 
heres fiat. emancipated son, by the indulgence 

of the praetor, is admitted to his share, 
the suus heres becomes heir only of a 
part. 

Gai. iii. 19, 25, 26 ; D. xxxviii. 6. 1. 9. 


!■; U 
'ii 


Not only emancipated cliildren, but, if they themselves were 
dead, their children conceived after the emancipation, had the 
possessio honoriim given them by the praetor (D. xxxvii. 4. 5) ; 
and a grandchild conceived before the emancipation, and who re- 
mained in the power of the grandfather, was allowed to succeed to 
the inheritance of the emancipated son (D.xxxvii. 4. 6. pr.). The 
praetor could not give these persons the title of 4ieir,’ as that 
belonged only to those who received it from the jus civile ; 
but he gave them 'possessio hononim unde liberi (see Tit. 9. 3 
note). If the emancipated son had children who remained in the 
power of the emancipator, he shared the inheritance with them, 
instead of excluding them. (D. xxxvii. 8. 1. pr. and 1.) Eman- 
cipated children were, however, obliged to bring into, and add to, 
the inheritance all the property they themselves possessed at the 
time of the father’s death, except peculium castrense and quasi- 
castrense (collatio honoruAYb ) ; because, if they had remained in 
the family, all that they had acquired would have been acquired 
for the paterfamilias^ and thus have formed part of the inherit- 
ance; and a married daughter succeeding as heres suus had to 
, bring into the inheritance her dos (collatio dotis). (C. vi. 20. 4.) 
fWhen a person, after a capitis deminutio^ was restitutus in 
I integrum^ he also had the ]possessio honorum given him, and 
received what he would have had if his disability had not 
prevented him from succeeding as s%vus heres. (D. xxxvii. 4. 1. 9.) 

At hi, qui emancqmti a pa- 


rente in adoptionem se dederunt, non 
admittuntur ad bona naturalis patris 
iir » ^ liberi, si modo, cum is more- 

^ ^ , ’ 'retur, in adoptiva familia sint. Nam 

vt AvrK ^ yiyQ QQ emancipati ab adoptive patre 
ii perinde admittuntur ad bona natu- 

U „ -^xalis patris, ac si emancipati ab ipso 
nee umquam in adoptiva 
y'c > ^-4 J'Tamilia fuissent : et ponvenienter, 


1^4 
- t 


ix. i 


quod ad adoptiviun patrem pertinet, 
extraneorum loco esse incipiunt. 
Post mortem vero naturalis patris 
emancipati ab adoptive et quantum 
ad hunc seque extraneortim loco 
hunt et, quantum ad naturalis 
parentis bona pertinet, nihilo magis 


10. But those, who after emanci- 
pation have given themselves in adop- 
tion, are not admitted as children to 
the possession of the effects of their 
natural father, that is, if, at the time 
of his death, they are still in their 
adoptive family. But if, in the life- 
time of their natural father, they have 
been emancipated by their adoptive 
father, they are then admitted to the 
possession of the goods of Iheir natural 
father exactly as if they had been 
emancipated by him, and had never 
entered into the adoptive family. Ac- 
cordingly, with regard to their adop- 
tive father, they become from that 
moment strangers to him. But if 
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liberorum gradiim nanciscuntur : 
quod ideo sic placuit, quia iniquum 
erat, esse in potestate patris ado- 
ptivi, ad quos bona naturaiis pafcris 
pertinerent, iitriim ad liberos ejus 
an ad adgnatos. 


they are emancipated by tlieii* adoi^- 
tive father after the death of their 
natural father, they are equally con- 
sidered as strangers to their adoptive 
father ; and yet do not gain the posi- 
tion of children with regard to the 
inheritance of their natural father. 
This has been so laid down, because it 
was unreasonable that it should be in 
the power of an adoptor to determine 
to whom the inheritance of a natmral 
father should belong, whether to his 
children, or to the agnati. 


D. xxxvii. 4. 6. 4. 

Until the time of Justinian, an adopted son, during his con- 
tinuanceTn his adoptive family, had no right of succession to his 
natural father, but was a suits heres of his adoptive father. If he 
left the adoptive family before the death of his natural father, he 
was called by the pr^tor to the succession of his natnral father as 
a situs heres^ but had, of course, no claim on the adoptive father. 

If he left the adoptive family after the death of his natural father, 
he had no claim to the succession of either natural or adoptive ^ ^ ^ 

father, except as a cognatus of his natural father. Just inian, ^a s 
we have seen in the First Book (Tit. II. 2), altered t1iis7 anHthe 
adopted son, unless adopted by an ascendant, never lost his right 
to the succession of his natural father, although he gained a right 
to the succession ah intesiato of his adoptive father. (See paragr. 

14.) Justinian, it will be observed, does not in the text speak of 
the case of children given in adoption by their natural father, the 
changes he had made having altered their position. He speaks of 
children emancipated, and then giving themselves by arrogation to 
an adoptive father, and their position was not changed by his system. 

What is said in the text may, however, be applied to children given 
in adoption before the legislation of Justinian. What the text de- 
scribes as unreasonable is that, after the natural father is dead, the ■ 
adoptive father should have power to alter the succession of the } 
natural father. 


w' 


11. Minus ergo juris hahent 
adoptivi filii quam naturales. Nam- 
que naturales emancipati beneficio 
protons gradum liberorum retinent, 
licet jure civili perdunt : adoptivi 
vero emancipati et jure civili per- 
dunt gradum liberorum et a pr set ore 
non adjuvantur. Et recte : natu- 
ralia enim jura civilis ratio perimere 
non x^otest neq, quia desinunt sui 
heredes *esse, desinere possunt fihi 
filiseve aut nepotes neptesve esse : 
adoptivi vero emancipati extraneo- 
rum loco incipiunt esse, quia jus 
nomenque filii filiave, quod per 
adoptionem conseeuti sunt, alia 


11. The rights of adopted children ^ 

are therefore less than those of natural / ; . ; , " r; 
children, who, even after emancipa- ^ 
tion, retain the rank of children by 
the indulgence of the prgetor, although ^ 
they lose it by the civil law. But* 
adopted children, when emancipated, 
lose the rank of children by the civil 
law, and are not aided by the praetor. 

And the distinction is very proper, for 
the civil law cannot destroy natural 
rights; and children c^hot cease to 
be sons or daughters, grandsons or 
granddaughters, by ceasing to be siti 
heredes. But adopted children, when 
emancipated, become instantly stran- 
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liberorum gradiim nanciscuntur : 
quod ideo sic placuit, quia iniquum 
erat, esse in potestate patris ado- 
ptivi, ad quos bona naturaiis pafcris 
pertinerent, iitriim ad Hberos ejus 
an ad adgnatos. 
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civili ratione, id est emancipatione, 
perdiint. . 


gers ; for the rights and title of son 
or daughter, which they have only 
obtained by adoption, may be de- 
stroyed by another institution of the 
cml law, that, namely, of emancipa- 
tion. 


Gai. ii* 136, 137. See Bk. ii. Tit. 13. 4. 


12. The same rules are observed 
in the possession of goods which the 
pristor gives contra tahulas to children 
who have been^passed over, that is, 
who have neither been instituted heirs, 
nor properly disinherited. For the 
praetor calls to this possession of goods 
those children under the power of; 
their ascendant at the time of his death , l 
and those also who are emancipated ;j 
but he excludes those who were in an 
adoptive family at the decease of their 
natural ascendant. So, too, adopted 
children emancipated by their adoptive 
father, as they are not admitted to 
succeed their adoptive father ah in- 
testato, much less are they admitted to 
possess the goods of their adoptive 
father contrary to his testament, for 
they cease to be included in the num- 
ber of his children. 

D. xxxviii. 6. 1. 6 ; D. xxxvii. 4. G. 4. 

Wben a testament was made, but a person who was a stms 
lieres^ or who was raised to the rank of a suns heve^^ was not 
expressly disinherited in the testament, the praetor gave him the 
possessio bonoj'um {^ntra tahulas^ i.e. conti^aiy to the testament. 
Such a person is not raised to the rank of a smm heres so much as 
^ ^ ^ , maintained in his position of /iems*. 


12. Eadem haec observantur et 
in ea bonorum possessione, qiiam 
contra tabulas^ testament! parentis 
liberis prasteritis, id est neque here- 
dibus institutis neque,_ ut oportet, 
exheredatis, praetor pollicetur. Nam 
eos quidem, qui in potestate paren- 
tis mortis tempore fuerunt, et eman- 
cipates vocat praetor ad earn bono- 
rum possessionem : eos vero, qui in 
adoptiva familia fuerunt per hoe 
tempus, quo naturalis parens more- 
,retur, repellit. Item adoptiyos 
liberos emancipates ab ado];)tivo 
patre sicut ab intestate, ita Imige 
minus contra tahulas testameiiti ad 
bona ejus admittit, quia deshiunt in 
hberorum numero esse. 


Admonendi tamen sumus, 
eos,^' qui in adoptiva familia sunt 
quive post mortem naturalis parentis 
ab adoptivo patre emancipati fue- 
rint, intestato parente naturali mor- 
tuo, licet ea parte edicti, qua liberi 
ad bonorum possessionem vocantur, 
non admittantur, alia tamen parte 
vocari, id est qua cognati dehincti 
vocantur. Ex qua parte ita admit- 
tuntur, si neque sui heredes hberi 
neque emancipati obstent neque 
adgnatus quidem ullus interveniat: 
ante enim praetor liberos vocat tarn 
suos heredes quam emancipates, 
deinde legitimos heredes, deinde 
proximos cognates. 


13. It is, however, to be observed 
that children still remaining in an 
adoptive family, or who have been 
emancipated by their adoptive father, 
after the decease of their natural 
father, who dies intestate, although 
not admitted by the part of the edict 
calling children to the possession of 
goods, are admitted by another part, 
by which the cognati of the deceased 
are called. They are, however, only 
thus admitted in default oisui heredes, 
emancipated childion, and agnati. For 
the praetor first calls the children, both] 
the sui heredes and those emancipated, 
then the legiimvi heredes, and then the 
nearest cognati. 


Gai. iii. 31 ; D. xxxviii. 8. 1. 4. 

14. Sed ea omnia antiquitati 14. Such were the rules that for- 
quidem placuerunt : aliquam autem merly obtained; but they have re- 
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emendationem a nostra constitn- 
tione acceperimt, qnam super Ms 
|)ersonis posuimus, quae a patribiis 
suis naturalibus in adoptionem aliis 
dantiir. Invenimus etenim non- 
nuUos casus, in quibus fiHi et 
naturalium parentum successionem 
propter adoptionem amittebant et, 
adoptione facile per emancipationem 
soluta, ad neutrius patris sueces- 
sionem vocabantur. Hoe solitomore 
corrigentes, constitutionem scripsi- 
mus, per quam definivimus, quando 
parens naturalis filium sumn ado- 
ptandum alii dederit, Integra omnia 
jura ita servari, atque si in patris 
naturalis potestate permansisset nec 
penitus adoptio fuerit subsecuta : 
nisi in hoc tantummodo casu, iit 
possit ab intestato ad patris adoptivi 
venire successionem. Testamento 
autem ab eo facto neque jure civili 
neque prsetorio aliquid ex hereditate 
ejus persequi potest neque contra 
tabulas bonorum possessione agnita 
neque inofficiosi querela instituta, 
cum nec necessitas patri adoptivo 
imponitur vel heredem eum insti- 
tuere vel exberedatum facere, utpote 
nullo natural! vinculo copulatum : 
neque si ex Sabiniano senatuscon- 
sulto ex tribus maribus fuerit ado- 
ptatus; nam et in hujusmodi casu 
neque quarta ei servatur nec ulla 
actio ad ejus persecutionem ei corn- 
petit. Nostra autem constitutione 
exceptus est is, “quern parens natu- 
ralis adoptandum susceperit : utro- 
que enim jure tarn natural! quam 
legitimo in banc personam concur- 
rente, pristina jura tali adoption! 
servavimus, quemadmodnm si pater- 
familias sese dederit adrogandum. 
Qu® specialiter et singillatim ex 
praefat® constitutionis tenore pos- 
sunt coUigi. 


ceived some emendation from our con- 
stitution relating to persons given in 
adoption by tbeir natural fathers. 
Bor cases have occurred in which sons 
have lost by adoption their succession 
to their ‘natural ascendants, and, the 
tie of adoption being easily dissolved 
by emancipation, have lost the right 
of succeeding to either father. Cor- 
recting, therefore, as usual, what is 
wrong, we have promulgated a consti- 
tution enacting that, when a natural 
father has given his son in adoption, 
the rights of the son shall be preserved 
exactly as if he had still remained in 
the power of his natural father, and no 
adoption had taken place ; except only 
in this, that the person adopted may 
succeed to his adoptive father, if he 
die s intes tate. But, if the l®ptive 
father makes a testament, the adopted 
son can neither by the civil law nor 
imder the praetorian edict obtain any 
part of the inheritance, whether he 
demands possession of the effects con- 
tra tabiilas, or alleges that the testa- • 
ment is inofficious ; for an adoptive 
father is imder no obligation to insti- 
tute or disinherit his adopted son, 
there being jip natural . tie between 
them, not even if the adopted son has 
been chosen among three brothers, 
according to the senatusconsuUum 
Sahiniamom, for even in tliis case the 
son does not obtam the fourth part of 
his adoptive father’s effects, nor has he 
any action whereby to claim it. But 
persons adopted by an ascendant are 
excepted in our constitution ; for, as 
natural and civil rights both concur 
their favour, we have thought proper 
to preserve to tMs adoption its effect 
under the old law, as also to the arro- 
gation of a ^aterfaonilicLs, But this,/ 
in all its details, may be collected 
firom the tenor of the above-mentioned 
constitution. 


C. viii. 47. 10. jor. 1, 2, 3. 

TheopMlus, in Ms Paraplirase, tells us that when a person 
adopted one of three male children, he was obliged, by the senatus- 
consuUicm Salmiianum, to leave him ^fom'th pm^t of his property, 
but gives no reason for the rule, and we have no means of ascertaining 
what the true reason was. Justinian did away with the provision | 
of the senakiscons'uUum^ because it was not, under his legislation, I 
necessary to protect specially the person thus chosen, inasmuch as | 
no adopted child lost his share of his inheritance of his natural 
father. (Bk. i. Tit. 11. 2.) 

T 
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Okildren adopted by a stranger were not, under Justinian’s 
legislation, properly speaking, placed in tlie rank of mi heredes^ 
f but remained siii heredes^ for tbe adoption had no effect on their 
f position in their natural family. The effect of adoption was 
destroyed, not specially provided against. 


■ 15. Item vetustas, ex masculis 

progenitos plus diligens, solos ne- 
potes vel neptes, qui ex virili sexu 
descendunt, ad suorum vocabat suc- 
cession em et juri adgnatorum eos 
anteponebat : nepotes autem, qui ex 
filiabus nati sunt, et pronepotes ex 
nei^tibiis cognatormn loco numerans, 
post adgnatorum lineam eos vocabat 
tarn in avi vel proavi materni quam 
in avia3 vel proavise sive paternse 
sive niaternge successionem. Divi 
autem principes non passi sunt talem 
contra naturam injuriam sine com- 
petenti emendatione relinquere : sed 
cum nepotis et pronepotis nomen 
commune est utrisque, qui tarn ex 
masculis quam ex feminis descen- 
dunt, ideo eundem gradum et ordi- 
nem successionis eis donaverunt : sed 
ut aliquid amplius sit eis, qui non 
solum naturae, sed etiam veteris ju- 
ris suffragio muniuntur, portionem 
nepotum et neptium vel deinceps, 
de quibus supra diximus, paulo 
minuendam esse existimaverunt, ut 
minus tertiam partem acciperent, 
quam mater eorum vel avia fuerat 
acceptura, vel pater eorum vel avus 
paternus sive maternus, quando 
femina mortua sit, cujus de lieredi- 
tate a^tur, bisque, licet soli sint, 
adexmtibus adgnatos minnne voca- 
bant. Et quemadmodum lex duo- 
decim tabularum filio mortuo ne- 
potes vel neptes vel pronepotes et 
proneptes in locum patris sui ad 
successionem avi vocat : ita et prin- 
cipalis dispositio in locum matris 
suae vel aviae eos cum jam desi- 
gnata partis tertise deminutione 
vocat. 


C. 


15. The ancient law, favouring de- 
scendants from males, called only 
grandchildren so descended to the 
succession as sui lieredes, in preference 
to the agnat% while grandchildren born 
of daughters, and great-grandchildren 
born of granddaughters, were reckoned 
among cognat% and succeeded only 
after the agnati to their maternal grand- 
father and great-grandfather, or to 
their grandmother or great-grand- 
mother, maternal or paternal. But 
the emperors would not suffer such a 
violence against nature to continue 
without an adequate alteration; and 
inasmuch as the name of grandchild 
and great-grandchild is common to 
descendants both by females and by 
males, they gave all the same rightl 
and order of succession. But, tha^ 
persons whose privileges rest not only 
on nature, but also on the ancient law,^ 
might enjoy some peculiar advantage, 
they thought it right that the portions 
of grandchildren, great-grandchildren, 
and other lineal descendants of afemale, 
should he somewhat diminished, so 
that they should jiot receive so much 
by a third part as their mother or 
^ahd'mother would have received, or, 
when the succession is to the inherit- 
ance of a woman, as their father or 
grandfather, paternal or maternal, 
would have received; and, although 
there were no other descendants, if 
they entered on the inheritance, the 
emperors did not call the ngnati to the 
succession. And as, upon the decease 
of a son, the law of the Twelve Tables 
calls the grandchildren and great- 
grandchildren, male and female, to 
represent their father in the succes- 
sion to their grandfather, so the im- 
perial legislation calls them to take in 
succession the place of their mother 
or grandmother, subject only to the 
above-mentioned deduction of a third 
part. 

L. 55. 9. 


This section contains the substance of a constitution of the 
Emperors Theodosius, Valentinian, and Arcadius. (Ood. Theod. 
V. 5.) Justinian here says, that when there were descendants by a 
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de quibus supra diximus, paulo 
miniiendam esse existimaverxmt, ut 
minus tertiam partem acciperent, 
quam mater eorum vel avia fuerat 
acceptura, vel pater eorum vel avus 
paternus sive maternus, quando 
femina mortua sit, cujus de heredi- 
tate a^tiir, bisque, licet soli sint, 
adeuntibus adgnatos minime voca- 
bant. Et quemadmodtim lex duo- 
decim tabularum filio mortuo ne- 
potes vel neptes vel pronepotes et 
proneptes in locum patris sui ad 
successionem avi vocat : ita et prin- 
cipalis dispositio in locum matris 
suae vel aviae eos cum jam desi- 
gnata partis tertiae deminutione 
vocat. 


15. The ancient law, favouring de- 
scendants from males, called only 
grandchildren so descended to the 
succession as sui Jioredes, in preference 
to the agnat% while grandchildren born 
of daughters, and great-grandchildren 
born of granddaughters, were reckoned 
among cognat% and succeeded only 
after the agnati to their maternal grand- 
father and great-grandfather, or to 
their grandmother or great-grand- 
mother, maternal or paternal. But 
the emperors would not suffer such a 
violence against nature to continue 
without an adequate alteration; and 
inasmuch as the name of grandchild 
and great-grandchild is common to 
descendants both by females and by 
males, they gave all the same rightl 
and order of succession. But, tha^ 
persons whose privileges rest not only 
on nature, but also on the ancient law,^ 
might enjoy some peculiar advantage, 
they thought it right that the portions 
of grandchildren, great-grandchildren, 
and other lineal descendants of a female, 
should he somewhat diminished, so 
that they should jiot receive so much 
by a third part as their mother or 
grandmother would have received, or, 
when the succession is to the inherit- 
ance of a woman, as their father or 
grandfather, paternal or maternal, 
would have received; and, although 
there were no other descendants, if 
they entered on the inheritance, the 
emperors did not call the tigiiati to the 
succession. And as, upon the decease 
of a son, the law of the Twelve Tables 
calls the grandchildren and great- 
grandchildren, male and female, to 
represent their father in the succes- 
sion to their grandfather, so the im- 
perial legislation calls them to take in 
succession the place of their mother 
or grandmother, subject only to the 
above-mentioned deduction of a third 
part. 


C. vi. 55. 9. 


This section contains the substance of a constitution of the 
Emperors Theodosius, Valentinian, and Arcadius. (Ood. Theod. 
V. 5.) Justinian here says, that when there were descendants by a 
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female who entered on tlie inheritance, the agnctii were not called 
to the succession. We gather, however, from the Code itself, that 
the agnati had, under this constitution, a fourth part of the in- 
heritance, as a sort of Fahidia, (See next paragr.) 


16. Sed nos, ctim adhuc dnbitatio 
manebat inter adgnatos et memora- 
tos nepotes, partem quartam defon- 
cti substantiae adgnatis sibi \dndi- 
cantibus ex cujusdam eonstitutionis 
auctoritate, memoratam quidem con- 
stitutionem a nostro codice segrega- 
vimus neque inseri earn ex Theo- 
dosiano codice in eo concessimus. 
Nostra autem eonstitutione promul- 
gata toti juri ejus derogatiim est et 
sanxinius, talibiis nepotibus ex fiha 
vel pronepotibus ex nepte et demceps 
siiperstitibns, adgnatos nullam par- 
tem niortui successionis sibi vindi- 
care, ne hi, qiii ex transversa hnea 
veniunt, potiores his habeantui*, qui 
recto jure descendunt : quam con- 
stitutionem nostrum optinere secun- 
dum sui vigorem et tempora et nunc 
sancimus. Ita tamen quemadmodum 
inter filios et nepotes ex filio anti- 
quitas statuit non in capita sed in 
stirpes dividi liereditatem, similiter 
nos inter filios et nepotes ex filia 
distributionem fieri jiibemus, vel 
inter omnes nepotes et neptes et alias 
deineeps personas, ut utraque pro- 
genies matris suae vel patris, aviae 
vel avi portionem sine idla deminu- 
tione consequantur, et, si forte unus 
vel duo ex ima parte, ex altera tres 
aut quattuor extent, unus aut duo 
dimidiam, alteri tres aut quattuor 
alteram dimidiam hereditatis ha- 
beant. 


16. But, as there still remained 
matter of dispute between the agnati 
and the above-mentioned grandchil- * 
dren, the agnati claiming the fourth . 
part of the estate of the deceased by 
virtue of a constitution, we have re- 
jected this constitution, and have not ■ 
permitted it to be inserted into our 
code from that of Theodosius. And 
in the constitution we Save ourselves 
promulgated, we have completely de- 
j)arted from the provisions of this 
former constitution, and have enacted 
that agnati shall take no part in the 
succession of the deceased, when there 
are grandchildren born of a daughter, 
or great-grandchildren born of a grand- 
daughter, or any other descendants 
from a female in the direct line ; so that 
those m a collateral Ime may not be"^, 
preferred to direct descendants. This | 
constitution is to prevail from the date 
of its promulgation in its full force, 
as we here again enact. And as the 
old law ordered, that between the 
sons of the deceased and his grandsons 
by a son, every inheritance should be 
divided in stirpes, and not m capita, 
so vre also ordain, that a similar distri- 
bution shall be made between sons and 
grandsons by a daughter, and between 
grandsons and granddaughters, great- 
grandsons and great-granddaughters, 
and all other descendants in a direct 
line; so that the children of either 
branch may receive the share of their 
mother or father, their grandmother 
or grandfather, without any diminu- 
tion ; and, if of the one branch there 
should be one or two children, and of 
the other branch three or foui', then 
the one or two shall have one half, 
and the three or four the other half, of 
the inheritance. 


0. vi. 55. 12. 


Those who, not being siii lieredes, were admitted to rank as* 
such, were not necessarii. They could accept the inheritance or| 
not, which they only acquired when they entered on it, his adeiin- * 
tihiLS, (Paragr. 15.) 

The principal changes in the succession of the sid heredes were \/ 
these : — 

1. Those at the time of his death in the power of the cujiis 

T 2 
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female who entered on tlie inheritance, the agjiati were not called 
to the succession. We gather, however, from the Code itself, that 
the agnati had, under this constitution, a fourth part of the in- 
heritance, as a sort of FalddicL (See next paragr.) . 

16. Sed nos, ctim adhuc dubitatio 16. But, as there still reniained - « _ 

manebat inter adgnatos et memora- matter of dispute between the agnati ' 

tos nepotes, partem quartam defon- and the above-mentioned grandchil- - ’ 

cti substantiae adgnatis sibi \dndi- dren, the agnati claiming the fourth . % 

cantibus ex cujusdam eonstitutionis part of the estate of the deceased by ‘ ' 

auctoritate, memoratam quidem con- virtue of a constitution, we have re- ^ i 

stitutionem a nostro codice segrega- jected this constitution, and have not ■ . 

vunus neque inseri earn ex Theo- permitted it to be inserted into our ; ' ' ‘ ' 
dosiano codice in eo concessimus. code from that of Theodosius. And . ‘ " . , 

Nostra autem eonstitutione promiil- in the constitution we Save ourselves “q , 
gata toti juri ejus derogatum est et xoromulgated, we have completely de- - I 

sanximus, tahbus nepotibus ex fiha j)arted from the x^^ovisions of this 

vel pronepotibus ex nepte et demceps former constitution, and have enacted 

superstitibus, adgnatos nullam par- that agnati shall take no part in the 

tern mortui successionis sibi vindi- succession of the deceased, when there 

care, ne hi, qui ex transversa linea are grandchildren born of a daughter, . 

veniunt, potiores his habeantui*, qui or great-grandchildren born of a grand- ! 

recto jme descendunt : quam con- daughter, or any other descendants ; 

stitutionem nostram optinere secun- from a female in the direct line ; so that 

dum sui vigorem et tempora et nunc those m a collateral Ime may not be"^, 
sancimus. Ita tamen quemadmodum direct descendants. This | 

inter fihos et nepotes ex filio anti- constitution is to prevail from the date 

quitas statuit non in caiuta sed in of its promulgation in its full force, 

stirpes dividi hereditatem, simihter as we here again enact. And as the i 

nos inter filios et nex^otes ex filia old law ordered, that between the 

distributionem fieri jubemus, vel sons of the deceased and his grandsons 

inter omnes nepotes et neptes et alias by a son, every inheritance should be 

deineeps x^ei^sonas, ut utraque pro- divided m stirpes, and not in capita, 

genies matris suae vel x^atris, aviae so vre also ordain, that a similar chstri- 

vel avi portionein sme udla deminu- bution shall be made between sons and 

tione consequantur, et, si forte unus grandsons by a daughter, and between 

vel duo ex ima parte, ex altera tres grandsons and granddaughters, great- 

aut quattuor extent, unus aut duo grandsons and great-granddaughters, 

dimidiam, alter! tres aut quattuor and all other descendants in a direct 

alteram dimidiam hereclitatis ha- line; so that the children of either 

beant. branch may receive the share of their 

mother or father, their grandmother 
or grandfather, without any diminu- 
tion ; and, if of the one branch there 
should be one or two children, and of 
the other branch three or foui', then 
the one or two shall have one half, 
and the three or four the other half, of 
the inheritance. 

0. vi. 55. 12. 

Those who, not being sivi lierechsj were admitted to rank as* 
such, were not necessarii. They could accept the inheritance or | 
not, which they only acquired when they entered on it, his adeim- * 
tihiLS, (Paragr. 15.) 

The principal changes in the succession of the sid heredes were \/ 
these : — 

1. Those at the time of his death in the power of the cujiis 
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(i.e. tlie person of whose inheritance we are speaking), and becoming 
mi juris by his death, succeeded as std heredes under the law of 
the Twelve Tables. 

2. The praetor, by giving them the possessio honormn, placed 
w in the rank of sivi heredes the following classes of persons : 
^ ; (1) emancipated children; (2), if the emancipated father was dead, 

^ grandchildren conceived after his emancipation, or (3), if the de 
; Gujus was the emancipated son, his unemancipated children con- 
ceived before the emancipation ; (4) sui heredes deprived of the 
210 wer of inheriting by a eajpitis demimdio^ but afterwards restU 
i tuti hi integrum; and (5) ado23ted children emancipated by the 
i adoptive father during the life of the de citjus^ their natural 
1 father. 

3. A constitution of Theodosius 2 )ermitted the children and 
descendants of deceased daughters to succeed to the j)ortion their 
mother would have received as suns hcres, giving up one-third of 
it to other sui heredes^ if there were any, and, if not, one-fourth to 
the agnati, 

4. Under jJristinian, ado23tion by a stranger ceased to have any 
effect upon the iDosition of the 23ei’son adopted in his natural family ; 
and the persons referred to in the constitution of Theodosius just 
mentioned succeeded to the whole share of the deceased daughter 
without any deduction. 


Tit. II. DE LEGITIMA ADGNATOEUM SUCOESSIONE. 


Si nemo snus heres vel eoriim, 
qnos inter siios heredes 2 n’£etor vel 
eonstitutiones vocant, extat et qvd 
successionein quoquo modo amxdec- 
tatur : tunc ex lege duodecim tahnla- 
rum ad adgnatum x^roxirnmn here- 
ditas i^ertinet. 


"When there is no sims heres, nor 
any of those 2 'Jersons called by the 
2 )rcetor or the constitutions to inherit 
with sui heredes, to take the succes- 
sion in any way, the inheritance, 
according to the law of the Twelve 
Tables, belongs to the nearest agnatus. 


Gai. iii. 0. 


All persons were agnati who, descended from a common an- 
cestor, would, if that ancestor had been living, and they themselves 


I not enfencipated, have been in 
thus agnati; but as they had 
Ito themselves, only those agnati 
.were connected with the de cujus 

1. Sunt autein adgnati, ut 2 )rimo 
( 2 uoque libro tradidimus, cognati 
23er virilis sexus personas cognatione 
juncti, quasi a 2 >atre cognati. Itaque 
eodem patre nati hatres adgnati 
sibi sunt, qui et consanguinei vocan- 
tuT, nec requiritiu:, an etiam eandem 
matrem habuerint. Item patruus 
fratris hlio et invicem is illi adgnatus 
est. Eodem numero sunt fratres 


his power. The sui heredes were 
the title of sui heredes peculiar 
received the name of agnati who 
by a collateral line. 

1. Agnati, as we have ex2)lained in 
the First Book, are those cognati who 
are Xiglated through males, that is, are 
cognati" "by the father; and therefore 
brothers, who are the sons of the 
same father, are agnati to each other 
(they are also called consanguinei), 
and it is not asked whether they have 
the same mother. An uncle is also 
agnatm to his brother’s son, and 
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(i.e. tlie person of whose inheritance we are speaking), and becoming 
sui juris by his death, succeeded as S 2 ii herecles under the law of 
the Twelve Tables. 

2. The praetor, by giving them the possessio honormn, placed 
in the rank of sid herecles the following classes of persons: 
(1) emancipated children; (2), if the emancipated father was dead, 
grandchildren conceived after his emancipation, or (3), if the cle 
cujus was the emancipated son, his unemancipated children con- 
ceived before the emancipation; (4) sui heredes deprived of the 
210 wer of inheriting by a ecijpitis demmuUo^ but afterwards resti-- 
Mi in integrum; and (5) adoxDted children emancipated by the 
adoptive father during the life of the de eiijus^ their natural 
father. 

3. A constitution of Theodosius 2 )ei‘iL.itted the children and 

descendants of deceased daughters to succeed to the j)ortion their 
mother would have received as suns hares, one-third of 

it to other sui heredes, if there were any, and, if not, one-fourth to 
the agnati, 

4. Under jJiistinian, ado23tion by a stranger ceased to have any 
effect upon the iDosition of the 23ei’son ado 2 )ted in his natural family ; 
and the persons referred to in the constitution of Theodosius just 
mentioned succeeded to the whole share of the deceased daughter 
without any deduction. 


Tit. II. DE LEGITIMA ADGNATOEUM SUCOESSIONE. 


Si nemo suus heres vel eoriim, 
quos inter suos heredes j^r^etor vel 
constitutioiies vocant, extat et qui 
successionein quoquo modo amxdec- 
tatur : tunc ex lege duodecim tabula- 
rum ad adgnatum proxirnmn here- 
ditas i^ertinet. 


AVhen there is no suus heres, nor 
any of those 2^©rsons called by the 
2')rt)etor or the constitutions to inherit 
with sui heredes, to take the succes- 
sion in any way, the inheritance, 
according to the law of the Twelve 
Tables, belongs to the nearest agnatus. 


Gai. iii. 0 . 


All persons were agnati who, descended from a common an- 
cestor, would, if that ancestor had been living, and they themselves 


I not enfencipated, have been in 
thus agnati; but as they had 
Ito themselves, only those agnati 
.were connected with the de cujus 

1 . Sunt autem adgnati, ut 2)rimo 
(2uoque libro tradidimus, cognati 
23 er virilis sexus personas cognatione 
juncti, quasi a 2>atre cognati. Itaque 
eodem patre nati hatres adgnati 
sibi sunt, qui et consanguinei vocan- 
tuT, nec requiritiu:, an etiam eandem 
matrem habuerint. Item patruus 
fratris hlio et invicem is illi adgnatus 
est. Eodem numero sunt fratres 


his power. The sui Imredes were 
the title of sui heredes peculiar 
received the name of agnati who 
by a collateral line. 

1 . Agnati, as we have ex2)lained in 
the First Book, are those cognati who 
are plated through males, that is, are 
cognati hy the father ; and therefore 
brothers, who are the sons of the 
same father, are agnati to each other 
(they are also called consanguinei), 
and it is not asked whether they have 
the same mother. An uncle is also 
agnatiis to his brother’s son, and 
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loatnieles, id est qui ex diiobiis 
fratiibus procreati sunt, qui etiam 
consobrini vocantur. Qua ratione 
etiam ad plures gradus adgnationis 
pervenire poterimus. Hi quoque, 
qui post mortem patris nascuntur, 
nanciscimtur consanguinitatis jura. 
Non tamen omnibus simul adgnatis 
dat lex bereditatem, sed bis, qui 
tunc proximo ^'adu sunt, cum cer- 
tmn esse cos^^erit, aliquem intestatmn 
decessisse. 


conversely, the brother’s son to bis 
paternal uncle. So also fratres jpatrue- 
les, that is, the children of brothers 
(also called consohrini), are likewise 
agnati. We may thus reckon many 
degrees of agnation. Children, too, 
who are born after the decease of their 
father, obtain the rights of consangui- 
nity. The law does not, however, give 
the inheritance to aU the agnati, but 
to those only who are in the nearest 
degree at the time that it becomes 
certain that the deceased has died 
intestate. 


Gai. i. 156 ; iii. 10, 11. 


2. Per adoptionem quoque ad- 
gnationis jus consistit, veluti inter 
Shos naturales et eos, quos pater eo- 
rum acloptavit (nec dubium est, quin 
proprie consanguinei appellentur) ; 
item si quis ex ceteris adgnatis tuis, 
veluti frater aut patruus aut denique 
is, qui longiore gradu est, aliquem 
adoptaverit, adgnatio inter vos esse 
non dubitatur. 

3. Ceterum inter masculos qui- 
dem adgnationis jure hereditas 
etiam longissimo gradu ultro citro- 
que capitur. Quod ad feminas vero 
ita placebat, ut ipsse consanguinitatis 
jure tantum capiant bereditatem, si 
sorores sint, ulterius non capiant : 
mascuh vero ad earum hereditates, 
etiam si longissimo gradu sint, ad- 
mittantur. Qua de causa fratris tui 
aut patrui tui filise vel amitae tuas 
hereditas ad te pertinebat, tua vero 
ad iUas non pertinebat. Quod ideo 
ita constitutum erat, quia com- 
modius videbatur, ita jura constitui, 
ut plerumque hereditates ad maseu- 
los confluerent. Sed quia sane 
iniquum erat, in universum eas 
quasi extraneas repelh, praetor eas 
ad bonoriun possessionem admittebat 
ea parte, qua proximitatis nomine 
bonorum possessionem polhcetur : 
ex qua parte ita sciheet admittuntur, 
si neque adgnatus uUus nec proxi- 
mior cognatus interveniat. Et h^ec 
quidem lex duodecim tabularum 
nullo modo introduxit, sed simpli- 
citatem legibus amicam amplexa, 
simili modo omnes adgnatos sive 
masculos sive feminas cujuscumque 
gradus ad similitudinem suorum in- 
vicem ad successionem vocabat : 
media autem jurisprudentia, quae 


2. The right of agnation arises also ‘ „ 

through adoption ; thus the natural and ' ’ 

the adopted sons of the same father ' “ 

are agyiati. And such persons are 

without doubt properly included in the 

term consanguineL Also, if one of 

your agnati, as, for example,’ a brother,' 

a paternal uncle, or any other 

however remote, adopts anyone, thi.m 

there is undoubtedly agnation between 

you. Ui?:..--...-’ i 

3. Agnation gives males, however ^ ■ ^ 

distant in degree, reciprocal rights toic:,.-; -xi: rr :-i 
the succession to inheritances. But it V , . 

was thought right that females should i** '; ' .• i- # " 

only inherit by title of consanguinity ' 
if,, they were sisters, and not if in a 
more remote degree ; while their male 
agnati, in however remote a degree, 
were admitted to succeed to them. ^ 

Thus the inheritance of your brother’s . ^ ^ n 

daughter, or of the daughter of your ^ ^ 
paternal uncle or aunt, would belong ^ 
to you : but not yoxu inheritance 
to them. This distinction was made, 
because it seemed expedient that the 
law should be so ordered, that inherit- 
ances should for the most part fall 
into the possession of males. But 
as it was contrary to equity that fe- 
males should be thus almost whoUy 
excluded as strangers, the }pr8etor ad- * ^ 

mits them to the possession of goods I 
under the section of his edict giving | 
possession of goods on account of# 

^rosimity ; but they are only admittedl 
imder tins section if there is no ag-t 
natus, nor any nearer cognatus coming* / ««'/ 

before them. The law of the Twelve !: # 

Tables did not introduce any of these 
distinctions; but, with the simplicity 
proper to aU legislation, called the 
agnati of either sex, or any degree, to 
a reciprocal succession, in the same 
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loatnieles, id est qui ex diiobiis 
fratiibus procreati sunt, qui etiam 
consobrini vocantur. Qua ratione 
etiam ad plures gradus adgnationis 
pervenire poterimus. Hi quoque, 
qui post mortem patris nascuntur, 
nanciscimtur consanguinitatis jura. 
Non tamen omnibus simul adgnatis 
dat lex bereditatem, sed bis, qui 
tunc proximo ^'adu sunt, cum cer- 
tmn esse cos^^erit, aliquem intestatum 
decessisse. 


conversely, the brother’s son to bis 
paternal uncle. So also fratres jpatrue- 
les, that is, the children of brothers 
(also called consohrini), are likewise 
agnati. We may thus reckon many 
degrees of agnation. Children, too, 
who are born after the decease of their 
father, obtain the rights of consangui- 
nity. The law does not, however, give 
the inheritance to aU the agnati, but 
to those only who are in the nearest 
degree at the time that it becomes 
certain that the deceased has died 
intestate. 


Gai. i. lo6 ; iii. 10, 11. 






2. Per adoptionem quoque ad- 
gnationis jus consistit, veluti inter 
Shos naturales et eos, quos pater eo- 
rum adoptavit (nec dubium est, quin 
proprie consanguinei appellentur) ; 
item si quis ex ceteris adgnatis tuis, 
veluti frater aut patruus aut denique 
is, qui longiore gradu est, ahquem 
adoptaverit, adgnatio inter vos esse 
non dubitatur. 

3. Ceterum inter masculos qui- 
dem adgnationis jure hereditas 
etiam longissimo gradu ultro citro- 
que capitur. Quod ad feminas vero 
ita placebat, ut ipsse consanguinitatis 
jure tantum capiant bereditatem, si 
sorores sint, ulterius non capiant : 
mascuh vero ad earum hereditates, 
etiam si longissimo gradu sint, ad- 
mittantur. Qua de causa fratris tui 
aut patrui tui filise vel amitse tu® 
hereditas ad te pertinebat, tua vero 
ad iUas non pertinebat. Quod ideo 
ita constitutum erat, quia com- 
modius videbatur, ita jura constitui, 
ut plerumque hereditates ad maseu- 
los confluerent. Sed quia sane 
iniquum erat, in universum eas 
quasi extraneas repelh, praetor eas 
ad bonoriun possessionem achnittebat 
ea parte, qua proximitatis nomine 
bonorum possessionem polhcetur : 
ex qua parte ita sciheet admittuntur, 
si neque adgnatus uUus nec proxi- 
mior cognatus interveniat. Et h^ec 
quidem lex duodecim tabularum 
nullo modo introduxit, sed simpli- 
citatem legibus amicam amplexa, 
simili modo omnes adgnatos sive 
masculos sive feminas cujuscumque 
gradus ad similitudinem suorum in- 
vicem ad successionem vocabat : 
media autem jurisprudentia, quae 


2. The right of agnation arises also 

through adoption ; thus the natural and 
the adopted sons of the same father 
are agyiati. And such persons are 
without doubt properly included in the 
term consanguineL Also, if one of 
your agnati, as, for example,' a brother,' 
a paternal imcle, or any other 
however remote, adopts anyone, thLm 
there is undoubtedly agnation between 
you. ^ ^ 

3. A^ation gives males, however ^ 
distant in degree, reciprocal rights to i^ : 
the succession to inheritances. But it ^ 
was thought right that females should 
only inherit by title of consanguinity 
if . tfe-PJ sisters, and not if in a 
more remote degree ; while their male 
agnati, in however remote a degree, 
were admitted to succeed to them. 

Thus the inheritance of your brother’s . 
daughter, or of the daughter of your ^ ' 
paternal uncle or aunt, would belong <rr 
to you : but not your inheritance 
to them. This distinction was made, 
because it seemed expedient that the 
law should be so ordered, that inherit- 
ances should for the most part fall 
into the possession of males. But 
as it was contrary to equity that fe- 
males should be thus almost wholly 1 

excluded as strangers, the }pr8etor ad- < i I 

mits them to the possession of goods | 
under the section of his edict giving j 
possession of goods on account off 
proximity ; but they are only admittedi 
under tins section if there is no ag4 
nahbs, nor any nearer cognatus coming* 
before them. The law of the Twelve : 

Tables did not introduce any of these 
distinctions; but, with the simplicity 
proper to all legislation, called the 
agnati of either sex, or any degree, to 
a reciprocal succession, in the same 
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erat lege quidem duodecim tabula- manner as mi Jieredes, It was an in- 
rmn jimior, imioeriali antem dispo- termediate jiirisprndenee, iDosterior to 
sitione anterior, subtilitate quadam the law of the Twelve Tables, but 
excogitata, prsefatam differentiam prior to the^ imperial constitutions, 
inducebat et penitus eas a succes- that in a spirit of subtle ingenuity 
sione adgnatorum repellebat, omni introduced this distinction, and en- 
alia successione incognita, donee tirely excluded females from the suc- 
prsetores, paulatim asperitatem juris cession of agnati, no other method of 
civihs corrigentes sive, quod deest, succession being then known, until the 
adimplentes, humano proposito jp^'^t^rs, correcting by degrees the as- 
ahum ordinem suis edictis addide- perity of the civil law, or supplying 
runt et, cognationis linea proximi- what was deficient, were led by their, 
tatis nomine introducta, per bonorum feeling of equity to add in their edicts 
possessionem eas adjuvabant et pol- a new order of succession. The line 
lieebantur his bonorum possessio- of cognati was admitted according to ' 
nem, qu 2 e unde cognati appeUatur. the degrees of proximity, and relief 
Nos vero legem duodecim tabu- was thus afforded to females by the 
larum sequentes et ejus vestigia prictor giving them the possession of 
in hac parte conservantes, laudamus goods called 'unde cognati. But we, 1 
quidem prsetores suse humanitatis, turning to the law of the Twelve 
non tamen eos in j)lenimi causie Tables, and following in its steps in 
mederi invenimus : quare etenim, our legislation on this point, praise 
uno eodemque gradu naturali con- the kind feeling of the praetors, but 
currente et adgnationis tituhs tarn cannot think they have provided a 
masculis quam in feminis aequa comxdete remedy for the evil. Why, 

/ * V lance constitutis, masculis quidem indeed, when males and females are 

^ dabatur ad suecessionem venire xfiaced in the same degree of natural 

omnium adgnatorum, ex adgnatis relationship, and have equally the title 
mulieribus nullis x^enitus nisi of agnation, should males be permitted 
soli sorori ad adgnatorum succes- to succeed to all their agnail, while 

sionem i)atebat aditus ? Ideo in females, with the single exception of 

plenum omnia reducentes et ad jus sisters, are entirely excluded ? We 
duodecim tabularum eandem dispo- therefore, bringing back everything to 
sitionem exasquantes, nostra con- whatitwas, and conforming our scheme 
stitutione sanximus, omnes legitimas to that of the Twelve Tables, have de- 
personas, id est per virilem sexum dared by our constitution, that|.all le- 
descendentes, sive masculini sive gitimes that is descendants I 

feminini generis sunt, simili modo jhrom males, whether themselves male ; 
ad jura successionis legitimae ab in- or female, shall be equally called to 5 
testato vocari secundum gradus sui the rights of legal succession ah mtes - 1 
X)r£erogativam nec ideo excludendas, tato, according to the proximity of 
quia consanguinitatis jura sieuti their degree, and shall not be excluded 
germanse non habent. on the ground that they have not the 

right of consanguinity which sisters 
have. ^ 

Gcai. hi. 14, 23, 29 ; CivL 58. 14, 

:? - The media jurisprudeoitia here spoken of consisted of the 

• i opinions of the jitrisprudentef^y who extended the principle of the 
lex VoGonia^ which limited the succession of females under a 
testament, to their succession ah intestato. Femmce ad here-- 
didates legitimas ultra consangumeas moeessiones non ad-- 
mithmtur, Idgue jure oivili Voeoniana ratione videktr effedum. 
(Paul. Sent. 4, 8. 22.) Thus a distinction was made among 
the agnati themselves and the consanguinei, that is, agnati 
in the second degree ; or, in other words, brothers and sisters, 
natural or adoptive, of the de cujus, were made into a class apart 
and distinguished from the agnati properly so called. Gonsan-- 
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erat lege quidem duodecim tabula- manner as mi lierecles. It was an in- 
rmn jimior, imioeriali antem dispo- termediate jiirisprndenee, posterior to 
sitione anterior, subtilitate quadam the law of the Tw^elve Tables, but 
excogitata, prsefatam differentiam prior to the^ imperial constitutions, 
inducebat et penitus eas a succes-- that in a spirit of subtle ingenuity 
sione adgnatoruin repellebat, omni introduced this distinction, and en- 
alia successione incognita, donee tirely excluded females from the suc- 
prsetores, paulatim asperitatem juris cession of agnati, no other method of 
civihs corrigentes sive, quod deest, succession being then known, until the 
adimplentes, humano proposito ]3i'^tors, correcting by degrees the as- 
ahum ordinem suis edictis addide- parity civil law, or supplying 

runt et, cognationis linea proximi- what was deficient, were led by their, 
tatis nomine introducta, per bonorum feeling of equity to add in their edicts 
possessionem eas adjuvabant et pol- a new order of succession. The line 
lieebantur his bonorum possessio- of cognati was admitted according to ' 
nem, quaa unde cognati appehatur. the degrees of proximity, and relief 
Nos vero legem duodecim tabxr- was thus afforded to females by the 
,f: larum sequentes et ejus vestigia prictor giving them the possession of 
in hac parte conservantes, laudamus goods called 'imde cognati. But we, 1 
quidem prsetores suse humanitatis, turning to the law of the Twelve 
non tamen eos in plenmn causie Tables, and following in its steins in 
mederi invenimus : quare etenim, our legislation on this point, praise 
uno eodemque gradu naturali con- the kind feeling of the praetors, but 
currente et adgnationis tituhs tarn cannot think they have provided a 
ii^ masculis quam in feminis aequa comxdete remedy for the evil. Why, 
lance constitutis, masculis quidem indeed, when males and females are 
dabatur ad suecessionem venire placed in the same degree of natural 
omnium adgnatorum, ex adgnatis relationship, and have equally the title 
mulieribus nullis penitus nisi of agnation, should males be permitted 
soli sorori ad adgnatorum succes- to succeed to all their agnail^ while 
sionem patebat aditus ? Ideo in females, with the single exception of 
plenum omnia reducentes et ad jus sisters, are entirely excluded ? We 
duodecim tabularum eandem dispo- therefore, bringing back everything to 
sitionem exasquantes, nostra con- whatitwas, and conforming our scheme 
stitutione sanximus, omnes legitimas to that of the Twelve Tables, have de- 
personas, id est per virilem sexum dared by our constitution, that|.all le- 
descendentes, sive masculini sive gitimee ])GrBoncB^ that is descendants! 
feminini generis sunt, simili modo from males, whether themselves male ; 
ad jura successionis legitimse ab in- or female, shall be equally called to s 
testato vocari secundum gradus sui the rights of legal succession ah mtes - 1 
prserogativam nec ideo excludendas, tato, according to the proximity of 
quia consanguinitatis jura sicuti their degree, and shall not be excluded 
germanse non habent. on the ground that they have not the 

right of consanguinity which sisters 
have. ^ 

Gai. iii. 14, 23, 29 ; C. vi. 58. 14, 

The onedia jurisprudentia here spoken of consisted of tlie 
opinions of the jurisprudentes^ who extended the principle of the 
lex VoGonia, which limited the succession of females under a 
testament, to their succession ah intestato. FemmcB ad lisre- 
didates legitwias ultra cojhsangidneas siwcessmies non ad- 
mithmtur, Idque jure eivili Voeoniana ratione videkir effedum. 
(Paul. Sent. 4. 8. 22.) Thus a distinction was made among 
the agnati themselves and the consanguinei, that is, agnati 
in the second degree ; or, in other words, brothers and sisters, 
natural or adoptive, of the de mijuSj were made into a class apart 
and distinguished from the agnati properly so called. Gonsan- 
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qidneus^ when used to mark off a particular class of the agnati, 
merely means children of the same father, without any reference to 
the mother. 


4. Hoc etiam addendiun nostrse 
constitiitioni existimavimus, ut trans- 
feratur imns tantmamodo gradus a 
jme cognationis in legitimam succes- 
sionem, nt non solum fratris filius et 
filia secundum quod j am definivimus, 
ad successionem patrui sui vocentm’, 
sed etiam germanae consanguine© 
vel sororis uterin© filius et filia soli 
et non deinceps person© una cum 
his ad jura avuncuh sui perveniant 
et mortuo eo, qui patruus quidem 
est fratris sui filus, avimeulus autem 
sororis. su© suboli, simih modo ab 
utroque latere succedant, tamquam 
si omnes ex masculis descendentes 
legitimo jure veniant, scilicet ubi 
frater et soror superstites non sunt 
(liis etenim personis pr©cedentibus 
et successionem admittentibus ceteri 
gradus remanent penitus semoti) : 
wdelicet hereditate non in stirpes, 
sed in capita dividenda. 


4. \Ye have also thought fit to add 
to our constitution, that one whole 
degree, but only one, shall be trans- 
ferred from the line of cognati to the 
legal succession. Not only the son and 
daughter of a brother, as we have just 
explained, shall be called to the suc- 
cession of their paternal uncle, but to- 
gether with them the son or daughter 
of a sister, though she is only by the 
same father or only by the same mo- 
ther (but no one in a more distant de- 
gree than a son and daughter of such 
a sister), shall also be admitted to the 
succession of their maternal uncle. 
Thus, when a xDerson dies who is a 
paternal uncle to the children of his 
brother, and maternal uncle to the 
children of his sister, then the children 
of either branch succeed exactly as if 
they were all descendants from males, 
and had a right by law to the succes- 
sion. But this is only if the deceased 
leaves no brother or sister, for if he 
leaves any, and they accept the inhe- 
ritance, the more remote degrees are 
entirely excluded from the inheritance, 
as it is to be diwded in ca]}ita and not 
in stirpes* 


G. vi. 58. 14. 6, 7. 




The children of a sister, although only G 07 isangitmea^ that is, 
having the same father, or uterina, having the same mother, were ' 
thus admitted to the succession as agncdi. We might gather from Ij 
this that uterine brothers and sisters themselves were admitted, 
although it is not expressed in the text. The code contains a con- 
stitution of Justinian (C. vi. 56. 7) expressly admitting them. 
The changes in the law with respect to the admission of brothers 
and sisters and their children as agnctii were as follows : — In A^.D. 
498 Anastasias gave the rights of agnation to e mancipated brothe rs 
and sisters, except that they only received one palf oil^ 
they wouff have had if they had remained in tEe^'femily. (See 
Tit. 5. 1.) The children of emancipated brothers and sisters still 
rem^med ^cognati only, Justinian gave the rights of agnation, in 
A.D. 528, to uterine brothers and sisters (C. vi. 56. 7) ; and in A.n. 
531, to the children of uterine sisters (G. vi. 58. 14. 6) ; and though 
the children of uterine brothers are not mentioned in the constitu- 
tion, they must undoubibedly have been placed in the same position. 
Finally, in a constitution dated October, a.d. 534 (0. vi. 58. 15), 
and therefore subsequent to the promulgation of the Institutes, 
Justinian admitted as agnati emancipated brothers and sisters 
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qidneus^ when used to mark off a particular class of the agnati, 
merely means children of the same father, without any reference to 
the mother. 


4. Hoc etiam addendiun nostrse 
constitiitioni existimavimus, ut trans- 
feratur imns tantmamodo gradus a 
jme cognationis in legitimam succes- 
sionem, nt non solum fratris filius et 
filia secundum quod j am definivimus, 
ad successionem patrui sui vocentm’, 
sed etiam germanae consanguine© 
vel sororis uterin© filius et filia soli 
et non deinceps person© una cum 
his ad jura avuncuh sui perveniant 
et mortuo eo, qui patruus quidem 
est fratris sui filus, avimeulus autem 
sororis. su© suboli, simih modo ab 
utroque latere succedant, tamquam 
si omnes ex masculis descendentes 
legitimo jure veniant, scilicet ubi 
frater et soror superstites non sunt 
(liis etenim personis pr©cedentibus 
et successionem admittentibus ceteri 
gradus remanent penitus semoti) : 
wdelicet hereditate non in stirpes, 
sed in capita dividenda. 


4. \Ye have also thought fit to add 
to our constitution, that one whole 
degree, but only one, shall be trans- 
ferred from the line of cognati to the 
legal succession. Not only the son and 
daughter of a brother, as we have just 
explained, shall be called to the suc- 
cession of their paternal uncle, but to- 
gether with them the son or daughter 
of a sister, though she is only by the 
same father or only by the same mo- 
ther (but no one in a more distant de- 
gree than a son and daughter of such 
a sister), shall also be admitted to the 
succession of their maternal uncle. 
Thus, when a xDerson dies who is a 
paternal uncle to the children of his 
brother, and maternal uncle to the 
children of his sister, then the children 
of either branch succeed exactly as if 
they were all descendants from males, 
and had a right by law to the succes- 
sion. But this is only if the deceased 
leaves no brother or sister, for if he 
leaves any, and they accept the inhe- 
ritance, the more remote degrees are 
entirely excluded from the inheritance, 
as it is to be diwded in ca]}ita and not 
in stirpes* 


G. vi. 58. 14. 6, 7. 




The children of a sister, although only G 07 isangitmea^ that is, 
having the same father, or uterina, having the same mother, were ' 
thus admitted to the succession as agncdi. We might gather from Ij 
this that uterine brothers and sisters themselves were admitted, 
although it is not expressed in the text. The code contains a con- 
stitution of Justinian (C. vi. 56. 7) expressly admitting them. 
The changes in the law with respect to the admission of brothers 
and sisters and their children as agnctii were as follows : — In A^.D. 
498 Anastasias gave the rights of agnation to e mancipated brothe rs 
and sisters, except that they only received one palf oil^ 
they wouff have had if they had remained in tEe^'femily. (See 
Tit. 5. 1.) The children of emancipated brothers and sisters still 
rem^med ^cognati only, Justinian gave the rights of agnation, in 
A.D. 528, to uterine brothers and sisters (C. vi. 56. 7) ; and in A.n. 
531, to the children of uterine sisters (G. vi. 58. 14. 6) ; and though 
the children of uterine brothers are not mentioned in the constitu- 
tion, they must undoubibedly have been placed in the same position. 
Finally, in a constitution dated October, a.d. 534 (0. vi. 58. 15), 
and therefore subsequent to the promulgation of the Institutes, 
Justinian admitted as agnati emancipated brothers and sisters 
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witkont. any’ deduction of a fourth, uterine brothers and sisters, and 
nephews and nieces being the children either of emancipated or 
uterine brothers and sisters- After that constitution there were 
not, therefore, any but agnati in the second degree, nor any in the 
third degree except the uncles and aunts of the cle cajits, 

Agnatornm hereditates dividuntnr in capita, (Ulp. Reg, 26. 
4.) There was no division stirpes.,^ which was originally only 
a consequence of the patria potestas,^ in the succession of agnati. 
If one of those in any degree of relationship was dead, his repre- 
sentatives did not take his share. He was entirely passed over, 
and the others in that degree of relationship were alone called to 
the succession. 


. Agnati were spoken of as legitimi heredes (cf. legitimi tutore^,^ 

Bk. i. Tit. 15. pr.), because the inheritance was given to them by 
: i " the law of the Twelve Tables, whereas the cognaM only received it 

from the prastor. 

- ‘ 5. Si plures sint gradus adgna- 5. When there are many degrees of 

^ ' torum, aperte lex duodecim tabula- agnati, the law of the Twelve Tables 

: ^ , rum proximuin vocat: itacxue si expressly calls the nearest ; if, for ex- 

i' verbi gratia sit frater defuncti et amx)le, there is a brother of the de- 

V' alterius fratris filiiis aut x^^truus, ceased, and a son of another brother, 

frater potior habetur. Et quamvis or a paternal uncle, the brother is pre- 

1 singular! numero usa lex x)roximum ferred. And, although the law of the 

, ' i* vocet, tamen dubium non est, quin Twelve Tables calls the nearest 

'll, et, si idures sint ejusdem gradus, (in the singular number), yet without 

omnes admittantur : nam et proprie doixbt, if there are several in the same 

! j,-. proximus ex pluribus gradibus in- degree, they ought all to be admitted, 

I* t ; tellegitur et tamen dubium non est. And, although properly by the nearest 

f'i; 1 quin, licet unus sit gradus adgna- degree must be understood the nearest 

' torum, pertineat ad eos hereditas. of several, yet, if all the agnati are jit 

i,,|, * the same degree, the inheritance un- 

> f ^ . doubtedly belongs to them alL 

'fj '' GAi.iii. 15. 

I i • 6, Proximus autem, si quidem 6. When a man dies without a tes- 

' i i nuUo testamento facto quisque de- tament, the nearest agnatm is the ag- 

i I : cesserit, per hoc tempus requiritur, natus who is nearest at the time of the 

' • i quo mortuus est is, cujus de here- death of the deceased. But, if he dies 




ditate quaentur. Quodsi facto te- 
stamento quisquam decesserit, per 
hoc tempus requiiitur,- quo certum 
esse coeperit, nullum ex testamento 
heredem extaturum : turn enim pro- 
prie quisque intellegitur intestatus 
decessisse. Quod quidem aliquanilo 
longo tempore declaratur : in quo 
^ spatio temporis saspe accidit, ut pro- 
ximiore mortuo proximus esse inci- 
I)iat, qui moriente testators non erat 
. proximus. 


after having made a testament, then he 
is the nearest who is so wh^n it be- 
comes certain that there wnlb^io tes- 
tamentary heir ; for it is only then, 
that- a man who lias made a testament 
can be said to have died intestate, and 
this sometimes is uncertain for a long 
time. Meanwhile, the nearest ag7iatus 
may die, and some one become the 
nearest who was not so at the death of 
the testator. 


7. Placebat autem, in eo genere 
percipiendarum hereditatum succes- 
sionem non esse, id • est quamvis 
proximus, qui secundum ea, quae 


7. But it was settled that in this 
order of succession there should be no 
devolution, that is to say, that if the 
nearest agnahis, called in fche manne'r 
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witkont. any’ deduction of a fourfcli, uterine brothers and sisters, and 
nephews and nieces being the children either of emancipated or 
uterine brothers and sisters- After that constitution there were 
■ not, therefore, any but afj7iati in the second degree, nor any in the 
: third degree except the uncles and aunts of the de ciijits, 

Ag^iatonim hereditates dividuntnr m capita. (Ulp. Reg. 26. 
4.) There was no division which was originally only 

a consequence of the .patria 'potestas^ in the succession of agnati. 
If one of those in any degree of relationship was dead, his repre- 
sentatives did not take his share. He was entirely passed over, 
and the others in that degree of relationship were alone called to 
the succession. 

Agnati were spoken of as legitimi heredes (cf. iGgitimi tiitore^.^ 
Bk. i. Tit. 15. pr.), because the inheritance was given to them by 
the law of the Twelve Tables, whereas the cognaM only received it 


from the prastor. 

5. Si plures sint gradus adgna- 
torum, aperte lex diiodecim tabula- 
rum proximum vocat : itaque si 
verbi gratia sit hater defimcti et 
alterius fratris filitts aut j)atruus, 
frater potior habetur. Et quamvis 
singular! numero usa lex proximum 
vocet, tamen dubium non est, quin 
et, si plures sint ejusdem gradus, 
omnes admittantur : nam et proprie 
proximus ex pluribus gradibus in- 
tellegitur et tamen dubium non est, 
quin, licet unus sit gradus adgna- 
torum, pertineat ad eos hereditas. 


Gai. 

6, Proximus autem, si quidem 
nuUo testamento facto quisque de- 
cesserit, per hoc tempus requiritur, 
quo mortuus est is, cujus de here- 
ditate quacritur. Quodsi facto te- 
stamento quisquam decesserit, per 
lioc tempus requiiitur,- quo certum 
esse coeperit, nullum ex testamento 
heredem extaturum : turn enim pro- 

^ prie quisque intellegitur intestatus 
] f decessisse. Quod quidem aliquando 
longo tempore declaratur : in quo 
f Q spatio temporis saspe accidit, ut pro- 
ximiore mortuo proximus esse inci- 
I)iat, qui moriente testators non erat 
. proximus. 

Gax. 

7. Placebat autem, in eo genere 
percipiendamm hereditatum succes- 
sionem non esse, id • est quamvis 
proximus, qui secundum ea, quae 



5. When there are many degrees of 
agnati, tbe law of the Twelve Tables 
expressly calls the nearest ; if, for ex- 
ample, there is a brother of the de- 
ceased, and a son of another brother, 
or a paternal uncle, the brother is pre- 
ferred. And, although the law of the 
Twelve Tables calls the nearest ag^iatm 
(in the singular number), yet without 
doubt, if there are several in the same 
degree, they ought all to be admitted, 
And, although properly by the nearest 
degree must be understood the nearest 
of several, yet, if all the agnati are ia„ 
the same degree, the inheritance xm- 
ttoubtedly belongs to them, all. 

iii. 15. 

6. When a man dies without a tes- 
tament, the nearest agnatm is the ag- 
natus who is nearest at the time of the 
death of the deceased. But, if he dies 
after having made a testament, then he 
is the nearest who is so whem it be- 
comes certain that there wiffbe no tes- 
tamentary heir ; for it is only then, 
that a man who lias made a testament 
can be said to have died intestate, and 
this sometimes is uncertain for a long 
time. Meanwhile, the nearest agfiatus 
may die, and some one become the 
nearest who was not so at the death of 
the testator. 

, iii. 13. 

7. But it was settled that in this 
order of succession there should be no 
devolution, that is to say, that if the 
nearest agnahts, called in fche manne'r 
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diximiis, Tocatur ad hereditatem, 
ant spreyerit hereditatem atit, ante- 
quam adeat, decesserit, nihilo magis 
legitimo jure seqnentes admittuntur. 
Quod iterum praetores imperfeeto 
jure corrigentes, non in totum sine 
adminiculo relinquebant, sed ex co- 
gnatonim ordine eos vocabant, ut- 
pote adgnationis jure eis recluso. 
Sed nos nihil deesse perfectissimo 
juri cupientes, nostra constitutione 
sanximus, quam de jure patronatus, 
liumanitate suggerente, protulimus, 
Slice essionem in adgnatorum lieredi- 
tatibus non esse eis denegandam, 
cum satis absurdum erat, quod 
coghatis a praetore apertum est, hoc 
adgnati's esse reclusum, maxime cum 
in onere quidem tutelarum et primo 
-gradu deficiente, sequens siiccedit et, 
quod in onere optinebat, non erat in 
lucro permissum. 


we have mentioii'e€.i|^.^i^<^%^^n:|^e^’ j 
either refused it, d^diod 
entered on it, those for 
agnatic succession were noF^tHereby 
admitted to succeed him. Here, too, 
the praetors, though not introducing a 
complete reform, did not leave the 
agnati wholly without relief, but or- 
dered that they should be called to the, 
inlieritance as cognati, since they were 
debarred from the rights of agnation.; 
But we, desirous that our law should 
be as complete as possible, by our con- 
stitution, which vre w^ere prompted by 
regard for equity to publish concerning 
the right of patronage, have decided that 
a devolution in the succession shall not 
be denied to agnati. It was indeed 
absmd to refuse them a right which 
the praetor gave to cognati, especially 
as the burden of tutelage devolved on ’ 
the remoter degree of agnati, if there 
was a faiim*e of the nearer, and thus 
the principle of devolution was ad- 
mitted to impose burdens, and was not . 
admitted to confer advantages. 


Gai. ii. 12, 22, 25, 28. 


In hereclitate legitima suGcessioni locus non est. (Paul. Sent. 
4. 8. 23.) The suns heres or sid heredes in the nearest degree be- 
came heirs by force of law. But as to those who were only allowed 
to rank among 'the sui heredes without being, strictly speaking, 
sui heredes^ if those in the nearest degree refused to accept the 
inheritance, or died before entering on it, the succession did not 
devolve upon any other sui heredes^ but w^ent at once to the agnati, 
(D. xxxviii. 16. 1. 8.) If, in this case or any other, the nearest 
agnatus refused or died before entering on the inheritance, the 
succession passed to the cognati without first devolving on any of 
the more remote agnati. Justinian alters this ; and under his 
system there was a devolution of the succession to the agnati.^ and 
therefore probably to those ranked among the sui heredes. 


8. Ad legitimam successionem 
nihilo minus vocatur etiam parens, 
qui contracta fiducia filium vel 
filiam, nepotem vel neptem ac dein- 
ceps emancipat. Quod ex nostra 
constitutione omnimodo inducitur, 
ut emancipationes liberormn sem- 
per videantur contracta fiducia fieri, 
cum apud antiques non aliter hoc 
optinebat, nisi speciahter contracta 
fiducia parens manumisisset. 


D. xxxviii. 16. 


8. An ascendant also is called to 
the legal succession who has emanci- 
pated a son, a daughter, a grandson, 
a granddaughter, or other descendant 
under a fiduciary .agre^ent. And by 
our constitution, every“‘ emancipation 
of children is now considered to have f 
been made under such an agreement, | 
while among the ancients the ascend- 
■ ant was never called to the succession 
unless he had expressly made this 
agreement at the time of the eman- 
cipation. 

10; 0. viii. 48. 6. 
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diximiis, Tocatur ad hereditatem, 
ant spreyerit hereditatem aiit, ante- 
quam adeat, decesserit, nihilo magis 
legitimo jure seqiientes admittuntur. 
Quod iterum prastores imperfecto 
jure corrigentes, non in totum sine 
adminiculo relinquebant, sed ex co- 
gnatonim ordine eos vocabant, ut- 
pote adgnationis jure eis recluso. 
Sed nos nihil deesse perfectissimo 
juri cupientes, nostra constitutione 
sanximus, quam de jure patronatus, 
liumanitate suggerente, protulimus, 
Slice essionem in adgnatorum lieredi- 
tatibus non esse eis denegandam, 
cum satis absurdum erat, quod 
-coghatis a praetore apertum est. hoc 
adgnati’s esse reclusum, maxime cum 
in onere quidem tutelarum et primo 
-gradu deficiente, sequens siiccedit et, 
quod in onere optinebat, non erat in 
liicro permissum. 


■mi} 


we have 

either refused it, oi^died * 

entered on it, those fofld 
agnatic succession were noF^tSereby 
admitted to succeed him. Here, too, 
the praetors, though not introducing a 
complete reform, did not leave the 
agjzati wholly without relief, but or- 
dered that they should be called to the, 
inlieritance as cognati, since they were 
debarred from the rights of agnation.; 
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be as complete as possible, by our con- 
stitution, which vre vrere prompted by 
regard for equity to publish concerning 
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the remoter degree of agnati, if there 
was a failm*e of the nearer, and thus 
the principle of devolution was ad- 
mitted to impose burdens, and was not . 
admitted to confer advantages. 


Gai, ii. 12, 22, 25, 28. 


In hereclitate legitima suGcessioni locus non est (Paul. Sent 
4. 8. 23.) The suns heres or sid heredes in the nearest degree be- 
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inheritance, or died before entering on it, the succession did not 
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(D. xxxviii. 16. 1. 8.) If, in this case or any other, the nearest 
agnatus refused or died before entering on the inheritance, the 
succession passed to the cognati without first devolving on any of 
the more remote agnati, Justinian alters this ; and under his 
system there was a devolution of the succession to the agnati, and 
therefore probably to those ranked among the sui heredes. 


8. Ad legitimam successionem 
nihilo minus vocatur etiam parens, 
qui contracta fiducia filium vel 
filiam, nepotem vel neptem ac dein- 
ceps emancipat. Quod ex nostra 
constitutione omnimodo inducitur, 
ut emancipationes liberormn sem- 
per videantur contracta fiducia fieri, 
cum apud antiques non aliter hoc 
optinebat, nisi speciahter contracta 
fiducia parens manumisisset. 


D. xxxviii. 16. 


8. An ascendant also is called to 
the legal succession who has emanci- 
pated a son, a daughter, a grandson, 
a granddaughter, or other descendant 
under a Muciaix agre^ And by 
our constitution, every “emancipation 
of children is now considered to have J 
been made under such an agreement, | 
while among the ancients the ascend- 
■ ant was never called to the succession 
unless he had expressly made this 
agreement at the time of the eman- 
cipation. 

10; G. viii. 48. 6. 
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Under the old law the ascendant had nothing to do with the 
^ j succession ah intestato of his descendant ; for if the descendant 

1; was in the power of the ascendant, the latter took all the property 

: ' of which the former could dispose, but did not, as belonging to 

him by right of his jpatria 20 otGstas. If the descendant was eman- 
cipated, he was no longer in the family of the ascendant. The 
j emancipated son, in siiort, had no agnaii] and in default of sv;i 

li eredes the inheritance went to his patron, that is, to the person 
who had emancipated him. This was the fictitious purchaser (see 
; * Introd. sec. 42), unless the ascendant who emancipated him made 

an agreement (cmitmda fidticia) with the purchaser by which the 
purchaser made himself a trustee of the right of patronage for the 
ascendant. If this was done, the ascendant succeeded in default 
f ; of sui heredes, 

y| " By the later imperial constitutions three changes were made 

in the position of the ascendant. Birst, by a constitution of 
Theodosius and Valentinian (C. vi. 61. 3), and subsequently of 
. Leo and Anthemius (0. vi. 61. 4), and lastly of Justinian (0. vi. 

59. 11), in the case of goods coming to a son from his mother, the 
k lorder of succession was thus fixed: 1st, his children and other de- 
f; scendants were admitted ; 2ndly, his brothers and sisters, whether 
, 't ^ ’ of the whole or the half blood ; 3rdly, his ascendants, the father 

; ii i J' C being preferred to his grandfather, and so on. 

I Secondly, Justinian, as we have seen in the 12th Title of the 

i! j ^ ^ Second Book (pr.), arranged the order of succession to the 'pemlium 

i ji ’’ . of a son, placing first the children, then the brothers and sisters, 

i f ^ and lastly the father. But in this case the father was not preferred 

1 1 '■ to the grandfather ; for the ascendant did not really take in this 

; ; instance ah intestato ^ hat cmiriimu-/ i.e. the claims of the 

I ‘jyatna potestas had been deferred to let in the children and 

! . ! •; brothers ; but if there were no children or brothers, the ascend- 

i i ! - ant, who is at the time the paterfamilias^ took the peoulium. 

’ ' Lastly, the succession of emancipated sons was altered by the 

’ '■ constitution of Justinian, which made ajiduciary contract implied 

i . in every emancipation. The ancestor thus retained all his rights 

I of succession as patron to the emancipated son, and would properly 

j have succeeded immediately after the sni heredes ; but Jnstiniap 

! 1 ? admitted the brothers and sisters before him, and the ascendant 

! , « 4 who emancipated the son had thus the third place in the order of 

i i'li* succession. (G. vi. 56. 2.) 

i 

Tit. III. .Din SENAT-USOONSULTO TERTULLIANO. 

Lex duoclecim tahularum ita Such was the rigour of the law of 
stricto jure utebatur et iineponebat the Twelve Tables, so decided the 
masculorum progeniem et eos, qui preference given by it to the issue of 
per feminini sexus necessitudinem males, and the exclusion of those re- 
sibi junguntur, adeo expellebat, ut lated by the female line, that the right 
ne quidem inter matrem et filium of reciprocal succession was not per- 
filiamve ultro citroque hereditatis mitted between a mother and her 

. . . . ■ ■ . ■iS'- 
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; i : ant, who is at the time the p)at(yrfamiliasj took the peonlium. 

' Lastly, the succession of emancipated sons was altered by the 

j constitution of Justinian, which made ajiduciary contract implied 

' . in every emancipation. The ancestor thus retained all his rights 

of succession as patron to the emancipated son, and would properly 
have succeeded immediately after the sni lieredes; but Jnstiniap 
1 ? admitted the brothers and sisters before him, and the ascendant 

« 4 who emancipated the son had thus the third place in the order of 

succession. (G. vi. 56. 2.) 

Ill ■ 
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_Lex_ duoclecim tabularum ita Such was the rigour of the law of 
stricto jure utebatur et praeponebat the Twelve Tables, so decided the 
masculoriim progeniem et eos, qui preference given by it to the issue of 
per feminini sexus necessitudinem males, and the exclusion of those re- 
sibi junguntur, adeo expellebat, ut lated by the female line, that the right 
ne quidem inter matrem et filium of reciprocal succession was not per- 
filiamve ultro citroque hereditatis mitted between a mother and her 
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eapiendse jns daret, nisi quod prae- 
tor es ex proximitate eognatormn eas 
personas ad snecessionem loononini 
possessione imde cognati accommo- 
data Yocabant. 


cliildren. Tire praetors, however, ad- 
mitted such persons, but only in their :; 
rank as cognati, to the possession of 
goods called iinde cognati. 


G-ai. iii. 24, 25. 


Until the senatiLSGonsultum Tertullicmmm was made a mother 
and her children had no right of succession to each otherj except 
that which the prsetor gave them as cognati. The children were 
not in the power of the mother, and were, therefore, not her siti 
lieredes ; they were not in her family, -and were, therefore, not 
her agnati. If, indeed, the mother at her marriage 2 ^^ssed in 
rnanwn viri^ she became, in the eye of the law, the daughter of 
her husband, and as she was thus of the same family with her chil- 
dren, she and they were agnati to each other. But even in the 
later days of the Republic, a marriage cmn conventione in manmn 
had probably become comparatively unusual. 

1 . But this strictness of the law 
was afterwards mitigated. The Eni- 
X^eror Claudius was the first who gave 
the legal inheritance of deceased cliil- 
dren to a mother, to console her grief 
for their loss. 

2. Afterwards, the senatusconsul- 
tum^^ertulliamomum the reign of the ^ * 
Emperor HadrianI established the i 
general rule that mothers, but not 4 ^^ 
grandmothers, should have the me- ^ 
lancholy privilege of succeeding to ^ 
their children ; so that a mother, born 
of free x:)arents, having three children, 
or a freedwoman haAung fom, should 
he admitted, although in the power of 
an ascendant, to the goods of her in- 
testate children. Except that a mother 
in the x^ower of another can only enter 
upon the inlieritance of her children at 
the command of him to whom she is 
subject. 

D. xxxviii. 17. 2. pr. 


1. Sed has juris angustise postea- 
emendatas sunt. Et primus quidem 
divus Claudius matri ad solatium 
liberorum amissorum legitimam 
eorum detulit hereditatem. 

2. Postea autem senatusconsulto 
Tertulliano, quod divi Hadriani 
temporibus factum est, plenissime 
de tristi siiccessione matri, non etiam 
avise deferenda cautum est : ut ma- 
ter ingenua trium hberorum jus 
habens, libertina quattuor ad bona 
filiorum filiarumve admittatur inte- 
statorum mortuorum, licet in pote- 
state parentis est, ut scilicet, cum 
alieno juri subjeeta est, jussu ejus 
adeat, cujus juri subjeeta est. 


This senaiusconsiiltiim was passed in the time of 

Antoninus Pius, who is here called by his name of adox^tion. It 
was only an extension of the lex Pagna Poppaat^ which had con- 
ferred on free persons having three children, and freed persons! 
having four, many exceptional advantages. Husbands and wives, ^ 
for example, could, under these circumstances, leave to each other 
a larger share of their property than was otherwise permitted. 
(Ulp. Beg. 15, 16.) This jus trimn termed, 

was frequently conferred by special favour of the emperors on 
persons who had not the requisite, number of children ; and from 
a constitution of Hqnorius and Theodosius (C. viii. 59. 1) it apxiears 
that the privilege in the later Empire became universal. 
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divus Claudius matri ad solatium 
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2. Postea autem senatusconsulto 
Tertulliano, quod divi Hadriani 
temporibus factum est, plenissime 
de tristi successione matri, non etiam 
avise deferenda cautum est : ut ma- 
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habens, libertina quattuor ad bona 
filiorum filiarumve admittatur inte- 
statorum mortuorum, Hcet in pote- 
state parentis est, ut scilicet, cum 
alieno juri subjeeta est, jussu ejus 
adeat, cujus juri subjeeta est. 


1 . But this strictness of the law 
was afterwards mitigated. The Em- 
j)eror Claudius was the first who gave 
the legal inheritance of deceased cliil- 
dren to a mother, to console her grief 
for their loss. 

2. Afterwards, the senatusconsuh 
in the reign of the ^ 
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mothers, but not 4 ^^ 
grandmothers, should have the me- ^ 
lancholy privilege of succeeding to ^ 
their children ; so that a mother, born 
of free parents, having three children, 
or a freed-woman haAung four, should 
be admitted, although in the power of 
an ascendant, to the goods of her in- 
testate children. Except that a mother 
in the j)Ower of another can only enter 
upon the inlieritance of her children at 
the command of him to whom she is 
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Emperor Hadriani 
general rule that : 


D. xxxviii. 17. 2. pr. 


This senaiiLsconsultmn was passed in the time of 

Antoninus Pius, who is here called by his name of adoption. It 
was only an extension of the lex Pagna Poppaa^ which had con- 
ferred on free persons having three children, and freed persons 
having four, many exceptional advantages. Husbands and wives, ^ 
for example, could, under these circnihstances, leave to each other 
a larger share of their property than was otherwise permitted. 
(Ulp. Peg. 15, 16.) This jus irimi libmM it was termed, 
was frequently conferred by special favour of the emperors on 
persons who had not the requisite, number of children ; and from 
a constitution of Hqnorins and Theodosius (C. viii. 59. 1) it appears 
that the privilege in the later Empire became universal. 
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3. Prsefermitur aiitem matri 
liberi defiincti, qui sui simt quive 
: suornm loco, sive primi gradus sive 

^ Tiiterions. See! et filise suae mortn^ 
filius vel filia opponitur ex consti- 
f ' tutionibus matri defunctae, id est 
aviae siise. Pater qiioqiie iitrmsque, 
non etiam avns vel proaviis matri 
anteponitnr, scilicet cum inter eos 
solos de liereditate agitur. Frater 
aiitem consangiiineus tarn filii quam 
filiae excludebat matrem : soror ati- 
tem consanguinea pariter cum matre 
admittebatiu- : sed si faerat frater et 
soror consanguinei et mater liberis 
honorata, frater quidem matrem 
excludebat, communis autem erat 
hereditas ex teqiiis partibus fratri 
et sorori. 


D. xxxviii. 17, 2. 15 


3. Tlie children, however, of the 
deceased son being sid Iwredes^ or 
ranlied as such, either in the first or a 
more remote degiree, are preferred to 
the mother. And if it is a daughter 
who is dead, Iier son, or daughter, 
is preferred by the constitutions to her 
mother ; i.e. to their grandmother. 
The father of the deceased is j)referred / 
to the mother ; not so the grandfather 
or great-grandfather, at least when 
they and the mother are the only 
claimants of the inheritance. The 
brother by the same father, either of 
a son or a daughter, formerly cxcludeil] 
the mother ; but tlie sister by the samel 
father was admitted equally with the! 
mother. If the deceased left a l)rother| 
and a sister by the same father as him* j 
self, the brother excluded the mother, 
although rendered capable by the? 
number of her children, and tlio ind 
heritanco was equally divided between \ 
the brother and sister. 

, 18, 19 ; C. vL 57. 1. 


; , The mother was allowed to rank among agnriM by the 

! \ senakiSGonsuUum Tevkdliammd but she had aj’elative ratliei* than 

" I y a definitive position, as being in a certain degree of agnation. 

^ ■ i What her exact position was at different periods of the law will be 

r ^ stated at the end of the Fourth Title. 


' ' 4. Sed nos constitutione, quam 4. But by a constitution, inserted 

^ r^ ‘"‘^^in codice nostro nomine decorato in the code which bears our name, we 

1 ^^tri subveniendum esse have thought fit to come to the aid of 

1 ' kiL \e. respicientes ad na- the mother, from considering natural 

1 ’ ^ j; turam et puerperium et periculum reason, as well as the pains of child- 

j " 1 " et S8epe mortem ex hoc casu matri- birth, the danger, and doatli itself, 

^ bus illatam. Ideoque impium esse which they often suffer. We, there- 

‘ ^ I / , : : ^ » credidimus, casxim fortuitum in ejus fore, have esteemed it highly unjust 

admitti detrimentum : si enim in- that the law should turn to their 




genua ter vel libertina quater non detriment what is in its nature i)urely 
pepererit, immerito defraudabatur fortuitous ; for, if a naarried woman 
siiccessione suorum liberorum ; quid freeborn does not give birth to three 
enim peccavit, _ si non plures, sed children or a freedwoman to four, they 
paucos pepererit ? et dedimus jus do not therefore deserve to be deprived 
legitimum^ plenuin matribus sive of the succession to their cluldron. 
ingeniiis sive libertinis, etsi non ter For how can it bo imputed to them 
enixas fuerint vel quater, sed eum as a crime to have had few children 2 
tantum vel earn, qui quseve morte We, therefore, have given a full right * 

mtercepti sunt, ut et sic vocentur to every mother, whether freeborn or 
m liberorum suorum legitimam sue- freed, to be called to the legal succes- 
cessionem. sion of her children, although the may 

not have given birth to three or four 
children, or may not have had any 
other than the child whose inheritance 
is in question. 

C. viii. 59. 2. 
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filius vel filia opponitur ex consti- 
tutionibiis matri defunctse, id est 
aviae suae. Pater quoque utriusque, 
non etiam avns vel proavus matri 
anteponitur, scilicet cum inter eos 
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soror consanguinei et mater liberis 
honorata, frater quidem matrem 
excludebat, communis autem erat 
hereditas ex £equis partibus fratri 
et sorori. 
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deceased son being sid heredes, or 
ranlied as such, either in the first or a 
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claimants of the inheritance. The 
brother by the same father, either of 
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the mother ; but tlie sister by the samel 
father was admitted equally with the! 
mother. If the deceased left a l)rothGr| 
and a sister by the same father as him- j 
self, the brother excluded the mother, 
although rendered capable by thef 
number of her children, and tlio in-f 
heritanco was equally divided between \ 
the brother and sister. 

1, 18, 19 ; C. vi. 57. 1. 


The mother was allowed to rank among tln^ wjnati by tlie 
senakisconmiUim Terkdliamim^ but she had a j’elative rather than 
a definitive positioHj as being in a certain degree of a-giiation. 
What her exact position was at different periods of the law will be 
stated at the end of the Fourth Title. 
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if I / * • ■ ^ » credidimus, casum fbrtuitum in ejus 
admitti detrimentum : si enim in- 
genua ter vel libertiua quater non 
pepererit, immerito defiraudabatur 
successione suorum hberorum ; quid 
enim peccavit, si non plures, sed 
paucos pepererit? et dedimus jus 
legitimum plenum matribus sive 
ingenuis sive libertinis, etsi non ter 
enixas fuerint vel quater, sed emn 
tantum vel earn, qui quseve morte 
mtercepti sunt, ut et sic vocentur 
in liberoriim suorum legitimam suc- 
cessionem. 


4. But by a constitution, inserted 
in the code which bears our name, wo 
have thought fit to come to the aid of 
the mother, from considering natural 
reason, as well as the pains of child- 
birth, the danger, and deatli itself, 
which they ofren suffer. We, there- 
fore, have esteemed it highly unjust 
that the law should turn to their 
detriment what is in its nature X)urely 
fortuitous ; for, if a nnarried woman 
freeborn does not give birth to three 
children or a freedwoman to four, they 
do not therefore deserve to be deprived 
of the succession to their children. 
For how can it bo imputed to them 
as a crime to have had few children ? 
We, therefore, have given a full right 
to every mother, whether freeborn or 
freed, to be called to the legal succes- 
sion of her children, although the may 
not have given birth to three or four 
children, or may not have had any 
other than the child whose inheritance 
is in question. 

C. viii. 59. 2. 
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5. Sed eiini antea constitntiones 
iiu’a legitinia perscmtantes partim 
matrem adjuvabant. partim earn 
l^rjKgravabant et non in solidnm earn 
Tocabant, sed in quibusdam casibiis 
tertiam partem ei abstrahentes cer- 
tis legitimis dabant personis, in aliis 
ayitem contrarinm faeiebant : nobis 
visum est,^ recta et simpliei via ma- 
trem om ni bus legitimis personis an- 
teponi et sine idla deminutione fiKo- 
rum suorum successionem aceipere, 
excepta fratris et sororis persona, 
sive consanguine! sint sive sola co- 
gnationis jmra habentes, ut quemad- 
modum earn toto alio ordini legitimo 
pr^eposuimus, ita omnes fratres et 
sorores, sive legitimi sint sive non, 
ad capiendas hereditates simul vo- 
cemus, ita tamen ut, si quidem solee 
sorores cognatte vel adgnatge et 
mater clefuncti vel defunctse super- 
sint, dimidiam quidem mater, ite- 
ram vero dimicliam partem omnes 
sorores habeant, si vero matre su- 
perstite et fi’atre vel fi*atribus soils 
vel etiam cum sororibus sive legitima 
sive sola cognationis juraliabeniibus, 
intestatus quis vel intestata moria- 
tiir, in capita distribuatur ejus he- 
reditas. 


5. The constitutions of former em- 
perors, relative to the right of succes- 
sion, were partly favourable to mothers, 
and partly unfavourable. They did 
not always give the mothers the enthe 
inheritance of their children, but in 
some cases deprived them of a third, 
which was given to certain agnat% and 
in other eases, doing just the contrary, 
gave a tlind. But it seems right to us 
that mothers should receive the suc- 
cession of their children ^without any 
diminution, and that they should he 
decidedly and exclusively ^ |>referred 
before all legal heirs, exce^Dt the bro- 
thers and sisters of the deceased, 
whether by the same father or having 
only the rights of cognation. And as 
we have preferred the mother to all 
other legal heirs, w^e call all brothers 
and sisters, legal or not, to the inherit- 
ance together with the mother, the 
followdng rule being observed. If 
there are hving only sisters agnatce 
or cognates^ and the mother of the de- 
ceased, the mother shall have one half 
of the goods, and the sisters the other 
half. But if there are living the 
mother, and also a brother or brothers , 
only, or brothers and also sisters, 
whether harag agnatic rights, or only 
having the rights of cognati, then the 
inheritance of the intestate son or • 
daughter shall be dhided in cajyita. 


C. vi. 56. 7. 


a.i'J !? 




In the code of Theodosias (v. 1. 1), we find two constitutions, 
one of Constantine, the other of Valentinian and Yalens, which 
made the first change in the jiis liber ovum introduced by the lex 
Papia Poppeea. By these constitutions it was enacted that if 
there were persons in a certain degree of agnation with the de- 
ceased, namely, a paternal uncle, or a paternal uncle’s son or 
grandson, or an emancipated brother, then the mother, instead of ^ 
excluding them, as, if she had the jus liberorum^ she would have ^ 
done, divided the inheritance with them, taking two-thirds if she ^ ^ 
has the jus trium liheroriim^ and one-third if she had not. This 
enactment was, therefore, a gain to those who had not the jus 
liberoritm, and a loss to those who had. did away 

altogether with the jits liberormn and the distinctions founded 
upon it. 


6. Sed quemadmodum nos matri- 
bus prospeximus, ita eas oportet suse 
suboli coiisulere : seituris jeis, quod, 
si tutores liberis non petierint vel in 
locum remoti vel excusati intra an- 
num petere neglexerint, ab eorum 


6. And as we have thus taken care 
of the interests of the mothers, they 
ought in return to consult the welfare 
of their children. Let them kiiow% 
then, that if they do not demand a 
tutor for their children, or neglect to 
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a.i'J If 



In the code of Theodosias (v. 1. 1), we find two constitutions, * 

one of Constantine, the other of Valentinian and Yalens, which 
made the first change in the jus liber orum introduced by the lex 
Fapla Poppeea. By these constitutions it was enacted that if 
there were persons in a certain degree of agnation with the de- 
ceased, namely, a paternal uncle, or a paternal uncle’s son or 
grandson, or an emancipated brother, then the mother, instead of , “ 

excluding them, as, if she had the jus liber orimi^ she would have ^ 
done, divided the inheritance with them, taking two-thirds if she ^ ^ '• 
has the jus trvum liberorum^ and one-third if she had not. This 
enactment was, therefore, a gain to those who had not the jm 
libeTorum, and a loss to those who had. did away ; 

altogether with the jus Uherorum and the distinctions founded 1 

upon it. ! 


6. Sed quemadmodum nos matri- 
bus prospeximus, ita eas oportet suse 
suboli coiisulere : seituris jeis, quod, 
si tutores liberis non petierint vel in 
locum remoti vel excusati intra an- 
num petere neglexerint, ab eorum 


6. And as we have thus taken care 
of the interests of the mothers, they 
ought in return to consult the welfare 
of their children. Let them know, 
then, that if they do not demand a 
tutor for their children, or neglect to 
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I 1 impiiberiim morientium successione ask within a year for the appointment 

]%. , merito repellentiir. of ^ siew tutor in the place of one who 

< has been removed or excused, they 

will be deservedly excluded from the! 
t v succession of their children who maji 

; die before the age of puberty. 

D. xxxviii. 17. 2. 43. 

■ 7. Licet autem viilgo quaesitus 7. Although a son or a daughter is 

' * sit films filiave, potest ad bona ejus born of an uncertain father, yet the 

mater ex Tertnlliano senatusconsulto mother may be admitted to succeed to| 
:i ' admitti. their goods by the senatmcoyisultum 

Tertivlliamim. 

D. xxxviii. 17. 2. 1. 




The natural ..tie is all that is regarded in this case ; this is 
equally strong between the mother and child, whoever may be the 
father. 

Tit. IV. De" SENATUSCONSULTO ORPHITIANO. 

‘ ' ‘‘ / '' ” . . . . ' ' ' * ' " 

, . Per coiitrarium autem ut liberi Eeciprocally children are admitted 

ad bona matrum intestatarum ad- to the goods of their intestate mothers 
mittantur, senatusconsulto Orphi- by the scnatuscoyisiolfm 
: ? tiano effectum est, quod latum est made in the consifiship of Orphitus and 
Orphito et Eufo consnlibns, divi Bnfus, in the reign of the Emperor 
Marei temporibns. Et data est tain Marcus. By this 

filio quam filiie legitiiiia hereditas, legal inheritance is given both to the 
etiamsi alieno juri snbjecti sunt : et sons and daughters, although iii the 
proeferuntur et consanguineis et power of another, and they are pre- 
adgnatis defunctae inatris. ierred to the coyisaugumci and to the 

agnati of their deceased mother. 

B. xxxviii. 17. 9 ; C. vi. 57. 1. 

Tlie ,iGnatit.soo7bsidtum Orpliitimvimh was made A.n. 178, in 
the time of Marcus Aurelius and Commodus. Previously, children 
could not succeed to their mother, except as cogiiati. But by this 
f miakisoonsvMmn they were preferred to the oonm'H.fjnmed, that is, 

' the brothers and sisters, natural or adoptive, as well as to all other 
I agnati. 

0 1. Sed cum ex hoc senatuscon- 1. But since grandsons and grand- 
sulto nepotes ad avine successionmn daughters were not called by this 
legitimo jure non vocabantur, postea sencdusconsidt'imi to the legal succes- 
hoc constitntionibus principalibus sion of their grandmother, the oinis- 
emendatum est, ut ad similitudinem sion was afterwards supplied by the 
filiornni filiarnmque et nepotes et imperial constitutions, so that grand- 
neptes vocentur. sons and granddaughters are now called 

to inherit, just as sons and daughters 
are. 

C, vi. 55. 9. 

The constitution enacting ^tliis given in the Code is one of 
Valentinian, Theodosius, and Arcadius. 

2. Sciendum autem est, hujus- 2. It must be observed ihat these 
modi successiones, qu£e a TertuUiano successions, derived from the senatus- 
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succession of their children who maji 
die before the age of puberty. 
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adgnatis defunctae inatris. 
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to the goods of their intestate mothers 
by the 

made in the consulship of Orphitus and 
Rufus, in the reign of the Emperor 
Marcus. By this scriatusco nsiiUum the 
legal inheritance is given both to the 
sons and daughters, although in the 
power of another, and they are pre- 
ferred to the co7isangii4md and to the 
agjiati of their deceased mother. 


D. xxxviii. 17. 9 ; C. vi. 57. 1. 
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the time of Marcus Aurelius and Commodus. Previously, children 
could not succeed to their mother, except as But by this 

f miaiusoonsultimi they were preferred to the that is, 

' the brothers and sisters, natural or adoptive, as well as to all other 
I agnail. 

0 1. Sed cum ex hoc senatuscon- 1. But since grandsons and grand- 
sulto nepotes ad avine successionoin daughters were not called by this 
legitimo jure non vocabantur, postea sencdifsconsioUmii to the legal succes- 
hoc constitutionibus principalibus sion of their grandmother, the omis- 
emendatum est, ut ad similitudinem sion was afterwards supplied by the 
filiornni filiarumque et nepotes et imperial constitutions, so that grand- 
neptes vocentur. sons and granddaughters are now called 

to inherit, just as sons and daughters 
are. 

C, vi. 55. 9. 

The constitution enacting ^tliis given in the Code is one of 
Valentinian, Theodosius, and Arcadius. 

2. Sciendum autem est, hujus- 2. It must be observed that these 
modi succGssiones, quae a TertuUiano successions, derived from the senatus- 
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et Orpliitiano defernntur, capitis consulta Tertullianum and Orjpliiii- 
deminutione non peremi propter amim, are not lost by a capitis de jnmu- 
iUam regnlam, qua novae hereditates tio. The rule is, that legal inheritances 
legitimae capitis deminutione non given by the later law are not destroyed 
|)eremit, sed illae solae, quae ex lege by ca^oitis deoninutio^ which affects 
diiodecim tabularum deferuntur. those only that are given by the law of 

the Twelve Tables. 

D. xxxviii. 17. 1. 8. 


It is only the minima mpitis deminuiio which is here spoken 
of. Any one who sustained the maxima or media demimitio^ as 
he ceased to be a citizen, ceased to have any rights of succession. 

3. Novissime sciendum est,etiani 3. Lastly, it must be observed, -x! 

illos liberos, qui vulgo qussiti sunt, that even children bom of an im- ' »’ 
ad matris hereditatem ex hoc sena- certain father are admitted by the . 
tusconsulto admitti. senatuscoyisidhim Orpliitianuin to the 

inheritance of their mother. 

D. xxxviii. 17. 1. 2. 

Justinian afterwards altered this, so as to exclude such children 
from taking anything, whether by will, or on intestacy, or by gift 
inter vivos from their mother, if she was of high rank (idliistris), or 
if she had other children born in lawfur marriage. (C. vi. 57. 5.) 

4. Si ex pluribus legitimis heredi- 4. 'When there are many legal 

bus quidam omiserint hereditatem heirs, and some renounce the in- 
vel morte vel alia causa impediti heritance, or are prevented by death, 
fuerint, quominus adeant : reliqnis, or any other cause, from accepting 
<pu adierint, adcrescit illorum portio it, then the portions of such persons 
et, licet ante decesserint, qui adierint, accrue to those who accept the in- 
ad heredes tamen eorum pertinet. heritance ; and if any of those who 

accept happen to die beforehand, the 
portions accruing to them w^ill go to 
their heirs. 

D. xxxviii. 16. 9. 


■ 4 - 




This paragraph has nothing to do with the senakisconsuUum 
Orphitkmmn. It refers to the right of accrual enjoyed by all 
heredes legitimi. If any of those called to share an inheritance did 
not take his share, it was divided among all those who entered on 
the inheritance ; and, if any of those who had entered died before 
receiving the share that accrued to him, this accruing share passed 
to his heirs, his interest in it having become fixed, and made 
transmissible to his heirs by his entering on the inheritance. 

The following were the principal changes in the law . of ^ the 
succession o f thejc^iati. By the law of the Twelve Tables, agymti^ 
i’i’eTcolIateraTs in'the same civil family, succeeded in default of sid 
heredes. Subsequently, different classes of persons were allowed 
' to rank as agnati who were not so. 1. Epamcipited brothers and 
sisters wSFe allowed to rank as ojjiiati by Anastasius, and their 
children were allowed to do so by Justinjap . 2. Under Justinian, 
a peculiar order of succession was fixed on for persons emancipated ; 
first came their children ; secondly, their brothers and sisters ^ 
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their hehs. 

D. xxxviii. 16. 9. 


I 




This paragraph has nothing to do with the senakisconsuUum 
O/yhitianum, It refers to the right of accrual enjoyed by all 
heredes legitimi. If any of those called to share an inheritance did 
not take his share, it was divided among all those who entered on 
the inheritance ; and, if any of those who had entered died before 
receiving the share that accrued to him, this accruing share passed 
to his heirs, his interest in it having become fixed, and made 
transmissible to his heirs by his entering on the inheritance. 

The following were the principal changes in the law . of ^ the 
succession o f thejcggiati. By the law of the Twelve Tables, agnaii^ 
i’^eTcolIateraTs in'the same civil family, succeeded in default of sid 
heredes. Subsequently, different classes of persons were allowed 
' to rank as ccgnati who were not so. 1. Exuancipbied brothers and 
sisters wSFe allowed to rank as ojjoiati by Anastasius, and their 
children were allowed to do so by Justinjan . 2. Under Justinian, 
a peculiar order of succession was fixed on for persons emancipated ; 
first came their children ; secondly, their brothers and sisters ; 
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f thirdly, the ascendant emancipator. 3. Justinian placed uterine 
brothers and sisters and their children on the same footing as 
eonsanguinei and their children, 4. The mother was allowed to 
■ succeed to her children by the senatnsconsidkvm 
and children to their mother by the senahisconsultmn Orphitian 
nmn. As the position of the mother is a subject of some com- 
plexity, it is treated separately below. 5. Grandchildren succeeded 
to their grandmother by a constitution of Valentinian, Theodosius, 
and Arcadius (par. 1). 

There were also two other points, besides the admission of 
these persons excluded by the strict definition of agiiatl^ in which 
the law underwent alterations. First the Twelve Tables made no 


■'IV' 



I distinction of sex in the acjnati\ the /jpyidenU^^^ the suc- 

\ cession of females to the second degree. Justinian, restored the law 
■ of the Twelve Tables on this point, and permitted no distinction 
; of sex. (Tit. 2. 3.) Secondly, under the law of the Twelve 
1 Tables, there was no devolution among the agnati ; if the nearest 
refused, the more remote could not come in their place ; Justinian 
permitted such a devolution to take place. (Tit. 2. 7.) 

To have a place in the succession under the sGnakimmmLf/mn 
Terkdliamim^ the mother must have the the 

privileges accorded to free persons having three or freed persons 
having four children, and she had not a definite place, but one 
varying according as there were or were not other persons to pre- 
clude or share her claim. The chief provisions of the law on tins 
head may be stated as follows. 

'N. We will first consider the position of the mother, having the 
jus 1/hberormn^ when the father is dead. 1. If her son died leaving 
children, his children, if in his family, would succeed as sui liGredas. 
But these children might be in an adoptive family, and so have no 
claim, previously to Justinian’s legislation, to the inheritance of 
their natural hither. If there were agnaM of the deceased, then 
the conflict was between the mother and these agnati^ and the 
iinother excluded the adopted children. If there were no agnati^ 
^hen the conflict was between the mother and the adopted children 
Gognat% and the children excluded the mother. (D. xxxviii. 
Il7, 2. 9.) If her daughter died leaving children, they excluded 
■ler under the imperial legislation. (Tit. 3. 3. and 0. vi. 57. 1.) 
'2. If her son or daughter died childless and without brothers or 
sisters living, the mother took. If there was a brother of the 
deceased, he excluded the mother and shared with the sisters, if 
any. If there were no brothers, but there were sisters, the mother 
shared with them. (Tit. 3. 3.) Until we get to the legislation of 
Justinian, it is only of brothers and sisters by the same father, 


thnsanguineij -ce, that we are speaking. 3. Under the later 


emperors, previously to Justinian, the position of the mother with 
regard to a paternal uncle, or a paternal uncle’l son or grand- 
son, or an emancipated brother of the deceased, was as follows : 
If the mother had not the ms Uh&rorum. she was no longer 
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excluded by sucb agnati, but took one~tbird of the mlieritance. 

If sbe bad tbe jus liberorum^ sbe no longer excluded tbem alto- 
gether, but only took two-tbirds. (Tit. 3. 5.) 

Secondty, we will take tbe case of tbe father as well as tbe 
tnotber having tbe jus liherorum being alive. Tbe father took, 
if in tbe same family with tbe deceased child. But (1) tbe father - 
might have been emancipated or given in adoption, and tbe de- 
ceased child not. Here, if there were agnati of tbe deceased, tbe 
father was excluded, and also tbe mother if there was a brother of " • 
tbe deceased among tbe agiiati; if there was no brother, she ■ 
shared with sisters, and excluded remoter agnati. If there were ‘ 
no agnati^ or if tbe sisters disclaimed, then tbe conflict was be- “ 
tween tbe father as one of tbe cognati and tbe mother, and then tbe 
father excluded tbe mother. (D. xxxviii. 17. 2. 17, 18.) (2) Tbe : • 
deceased might have been emancipated, and then tbe father 
excluded the mother. There might, however, be living tbe 
father’s father. He, if tbe father was alive, being preferred to the ' 
father, was also preferred to tbe mother. (D. xxxviii. 17. 5. 2.) - ' ■ 
Tbe conflict was here not between tbe mother and tbe grandfather ‘ ' 
directly, but between tbe mother and tbe grandfather claiming 
through tbe father. But if tbe father was dead, then tbe conflict 
was directly between tbe mother and the grandfather (mfer eos 
solos agitur^ Tit. 3. 3), and tbe mother was preferred. ; 

Jjiatmiaxi made the following changes affecting tbe position of 
tbe mother. 1. He entirely did away with tbe jus liherorum, and^ 
put ^1 mothers. (Tit. 3.5.) 2. He put eman- 

cipated and uterine brothers and sisters and their children on a 
level with consanguinei, -ce, and they therefore had to be taken 
into account when the mother’s position had to be determined with 
regard to the brothers and sisters of the deceased. 

Some other mnpr yp.oip,ts as to the succession of mothers and r 
children are worth noticing. (1) The rule as to there being no 
devolution among agnati did not apply to the mother. If the 
agnati who preceded her refused, she took; if she refused, the 
agnati whom she preceded took. (D. xxxviii. 17. 2. 9, 14, 20.) , 
(2) The mmima capitis deminutio did not interfere with suc- 
cessions under the senatusconsultiim Tertullianum or Orphitia- 
num (Tit. 4. 2) ; and (3) children born of an uncertain father ^ 
inherited from their mother under the senatusconsuUum Or- 
phitianum (Tit. 4. 3), and their mother from them under the 
s&natusconsulUim Tertullianum. (Tit. 3. 7.) (4) Mothers were C 

excluded from succeeding to their children dying under the 
age of puberty, if they had not provided them with tutors. 
(Tit. 3. 6.) 


Tit. V. DE SUCOESSIONE OOGNATORUM. 

Post suos heredes eosque, quos After the sui heredes and those 
inter suos heredes prsetor et consti- whom the praetor and the constitu- 
tutiones vocant, et post legitimos tions call to inherit among the sioi 
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fhitianum (Tit. 4. 3), and their mother from them under the 
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excluded from succeeding to their children dying under the 
age of puberty, if they had not provided them with tutors. 
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Tit. V. DE SUCOESSIONE OOGNATORUM. 

Post suos heredes eosque, quos After the sui heredes and those 
inter suos heredes prsetor et consti- whom the praetor and the constitu- 
tutiones vocant, et post legitimos tions call to inherit among the sivi 
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(q^uo nmnero sunt adgnati ethi, qiios JicTedes, and after tliejegal lieirs, that 
in locum adgnatorum tarn supra is, the agnati and those whom the 
dicta senatusconsulta qnam nostra above -mentioned senatuscotisulta and 
erexit constitiitio) proximos cogna- our constitution have placed among': 
tos prsetor vocat. “the agnati, the prietor calls the nearest 

cognati. 

D. xxxviii. 15. 1 ; D. xxxviii. 7. 2. 4. 


The law of the Twelve Tables recognised only the succession of 
(1) sui lieredes ; (2) agnati ; (3) gentiles. If there were no gen- 
tiles, the inheritance lapsed to the state. In plebeian families, or 
rather in such plebeian families as were not parts of a plebeian 
gens, if there were no agnati^ the inheritance would lapse at once. 

The subject of gentilitas is too obscure, and repays investiga- 
tion too little, to permit us to enter into it here. Probably the 
original notion of gentiles was that of members of some pure 
uncorrupted patrician stock, though not necessaiily of the same 
“descent, but Feafiiig the same name, and having the same sacra. 
(See Introd. sec. 2.) Probably, also, freedmen and clients of 
gentiles were, in some degree, considered as themselves gentiles ; 
probably if their property was not claimed by tlieir patron, it went 
to the members of his gens, but they had not any claim on the 
property of any other gentilis. We know also that there were 
plebeian, formed probably by the marriage of a patrician 

with a plebeian before the plehs received the ooririiihiiim. Mem- 
bers of plebeian gentes would, we may suppose, have tlie rights of 
gentilitas towards other members of the same plebeian gens, and 
it would seem that they had them towards the members of the 
patrician gens, from which they were an offset (OiC. de Orat. i. 39). 
Of the mode in which the gentiles took the inheritance, we know 
nothing, nor at how late a period of history the gentes were still 
really in existence. Gains (hi. 17) treats the subject as one of 
mere antiquarian interest. Probably at the time of the jyraetor’s 
legislation there were few families that could boast a descent so 
pure and accurately known as to satisfy the requisites of gen- 
tilitas. At any rate, the praetors felt themselves at liberty to 
favour, in every way, the tie of blood, and they accordingly called 
the cognati to the succession. (See further. Ortolan, hi. 30 et 
seq. ; HUOTER, 657.) 


1. Qua parte naturalis cognatio 
spectatur. Nam adgnati capite de- 
minuti quique ex his progeniti sunt, 
ex lege duodecim tahularum inter 
■Tlegitimos non habentur, sed a prse- 
tore tertio ordine vocantur, exceptis 
solis tantummodo fratre et sorore 
emaneipatis, non etiam liberis eo- 
runa, quos lex Anastasiana cum fra- 
tribus integri jurig constitutis vocat 
quidem ad legitimam ficatris heredi- 
tatem sive sororis, non gequis tamen 
partibus, sed cum aliqua deminu- 


1. It is the Jiatural relationship 
that is here looked to ; thus • agnati: 
who^ have \mdergone a cagntis demiA^ 
nutio and their descondants are not; 
included among the legal heirs by the ’ 
law of the Twelve Tables, but they are 
called by the pnetor in the third order. 
We must except an ^.^ancipatcAJ^O 
ther or lister, but not their children. 
For the lex Anastasiana ^ calls an 
emancipated brother or sister, together 
witm brothers whose rights still exist 
unaltered, to the legal succession of- 
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quidem ad legitimam fcatris heredi- 
tatem sive sororis, non sequis tamen 
partibus, sed cum aliqua deminu- 
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who have xindergone a cajdtis demiA^ 
nutio and their descondants are not; 
included among the legal heirs by the ' 
law of the Twelve Tables, but they are 
called by the pnetor in the third order. 
We must except an siP^ancipate4«^ 
ther or lister, but not their children. 
For the lex Anastasiana ^ calls an 
emancipated brother or sister, together 
with^ brothers whose rights still exist 
unaltered, to the legal succession of- 


LIB. III. TIT. V. 


291 


tione, qnam facile est ex ipsins con- their brother or sister (not, indeed, 
stitutionis verbis coHigere, aliis vero ^ving them an equal share, but mak- 
adgnatis hiferioris gradiis, licet capi- ing a^jdeduction set forth in the consti- 
tis deminutionem passi non sunt,ta- tution), and prefers them to aH agnati 
men eos anteponit et procul dubio of an inferior degree, even thou^^h these 
eognatis. have undergone no capitis de^ 

minutio^ and, of course, prefers them 
to all cognati. 

Gai. iii. 21, 27 ; C. v. 30. 4. 

We have already spoken of this lex Anastasiana in the note 
to Tit. 2. 4, and noticed the constitution of 534, by which Jiis- 
tinian admitted as agnati the ^ddren of em bvothSs 

^^Tsisters, and did away with the deduction mentioned in the 
text, namely, that of one-fourth. 

2. Hos etiam, qui per feminini 2. Collateral relations united only 
sexus personas ex transverse eo- by the^female line are also callednSy 
gnatione junguntiu, tertio gradu the praetor in the Jhird order of suc- 
proximitatis nomine praetor ad sue- cession, by title ofTheir proximity, 
cessionem vocat. 

Gai. iii. 30. 

3. Liberi quoque, qui in adoi^tiva 3. Children, who are in an adoptive 

familia sunt, ad naturalium paren- family, are likewise caked in the Jhird 
tiun hereclitatem hoc eodem gradu order of succession to the inheritance 
vocantur. of their natural parents. 

Gai. iii. 31. 

Justinian’s change in the law of adoption left the adoptive 
child, unless adopted by an ascendant, in his natural family, and, 
therefore, he could come in as a smis lieres^ or agnatiis^ and not 
merely as a cognakis. But the text would sthl be applicable 
to persons adopted by an ascendant and to persons sid who 
arrogated themselves. 

^ 

4. Yulgo qusssitos nullum habere 4. It is manifest that children horn " , > ' 

adgnatum, manifestmn est, cum of an uncertain father have no agnati, ^ 
adgnatio a patre, cognatio sit a inasmuch as agnation proceeds from | 
matre, hi autem nullum patrem ha- the father, cognation from the mother, | 
here intelleguntur. Eadem ratione and such children are lookeJ'up'bh as ^ 

nec inter se quidem possunt videri having no father. And, for the same 
consanguinei esse, quia consangui- reason, consanguinity cannot be said 
nitatis jus species est adgnationis : to subsist between these children, be- 
tantum igitur co^ati simt sibi, sicut cause consanguinity is a species of 
et matris eognatis. Itaque omnibus agnation. They can, therefore, only 
istis ea parte eompetit bonortim he related to each other as cognati by 
possessio, qua proximitatis nomine being so related by their mother; and it 
cognati vocantur. is for this reason that all such cMldren 

are admitted to the possession of goods 
by that part of the edict which calls 
the cognati by title of their proximity. 

D. xxxviii. 8. 2, 4. ^ 

5. Hoc loco et illud necessario ad- 5. Here we may observe, that by 
monendi sxunus, adgnationis quidem right of agnation any one may be ad- 
jure admitti aliquem ad hereditatem mitted to inherit, although in the tenth 
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are admitted to the possession of goods 
by that part of the edict which calls 
the cognati by title of their proximity. 

D. xxxviii. 8. 2, 4. ^ 

5. Hoc loco et illud necessario ad- 5. Here we may observe, that by 
monendi sxunus, adgnationis quidem right of agnation any one may be ad- 
jure admitti aliquem ad hereditatem mitted to inherit, although in the tenth 
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et si decimo gradii sit, sive de lege 
duodecim tabularum qnaeramus, sive 
de edicto, quo praetor legitimis here- 
dibus daturum se bonorum posses- 
sionem pollicetnr. Proximitatis vero 
nomine bis solis praetor promittit 
bonorum possessionem, qui usque 
ad sextum gradum eognationis sunt, 
et ex septimo a sobrino sobirnaque 
nato nataeve. 


degree, both by the law of the Twelve 
Tables, and by the edict in which the 
praetor promises that he will give the 
possession of goods to the legal heirs. 
But the praetor promises the possession 
of goods to cognati by title of their 
proximity only as far as the , sixth de- 
gree of cognation, and in the je ye nth 
degree to those cognati who are tlie 
children of a second cousin. 


D. xxxviii. 16. 2. 1 ; D. xxxviii. 8. 1. 3 ; D. xxxviii. 8. 9. pr. 


The cignaii were not limited by tbe tenth degree. (See Tit. 
6. 12.) This degree is only given as an instance of bow far tlie 
succession might go. But the sixtb., degree was the limit, with the 
exception given in the text, of the succession of corjncdi. . ‘:- 


Tit. VI. DE GRADIBUS COGNATIONIS. 


^ ■ 

Hoc loco necessarimxi est exj)o- 
nere, quemadmodum gradus eogna- 
tionis numerentur. Qua in re in- 
primis admonendi sumus, eogna- 
tionem aliam supra niunerari, aliam 
infra, aliam ex transverse, quas 
etiam ex latere dicitur. Superior 
cognatio est parentum, inferior 
liberorum, ex transverse fratrum 
sororumve eorumque, qui ex his 
progenerantur, et convenienter 
patrui, amitse, avmiculi, materterae. 
Et superior quidem et inferior co- 
gnatio a primo gradu incipit : at ea, 
quae ex transverso numeratur, a 
seeundo. 


It is now necessary to explain how 
the degrees of cognation are com- 
puted; and first we must observe, that 
one cognation is reckoned by aseend-J 
ing, a second by descending, and a| 
third by going transversely, or, as it is I 
also called, collaterally. The cogna-J 
tion reckoned by ascending is that of 
ascendants ; that reckoned by descend- 
ing is that of descendants ; that reck- 
oned transversely is that of brothers 
and sisters, and their issxie, and con- 
sequently that of micles and aunts, 
whether paternal or maternal. In the 
ascending and descending cognation 
the nearest cognatus is in the first 
degree ; in the transverse, the nearest 
is in the second. 


D. xxxviii. 10. 1. pr. and 1. 

1. Primo gradu est supra pater, 1. In the first degree are, ascend- 
mater, infra filius, filia. ing, a father or a mother ; descending, 

a son or a daughter. ■ 

D. xxxviii. 10. 1. 3. 


2. Seeundo supra avus, avia, 2. In the second degree are,, as- 

infra nepos, neptis, ex transverse cending, , a grandfather of a grand- 
frater, soror. mother ; descending, a grandson or 

^anddaughter ; in the collateral line, 
a Wother or a sister. 

D. xxxviii. 10. 1. 4. 

3. Tertio supra pro^vus, pr^ayia, 3. In the third degree are, ascend- 
infica pronepos, pronj^tis, ex trans- ing, a great-grandfather or a great- 
verso fraffis sororis gi^ filius, fiba et grandmother; descending, a great - 
convementer patnmsl affltaT avun- ^andson or great-granddaughter ; 
cuius, materteral Fatraus est paiffs in the collateral line, the son or; 
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It is now necessary to explain how 
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sequently that of micles and aunts, 
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Tit. VI. DE GRADIBUS COGNATIONIS. 
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D. xxxviii. 10. 1. pr. and 1. 

1. Primo gradu est supra pater, 1. In the first degree are, ascend- 
mater, infra tons, filia. ing, a father or a mother ; descending, 

a son or a daughter. ■ 

T>. xxxviii. 10. 1. 3. 


2. Secundo supra avus, avia, 2. In the second degree are,^ as- 

infra nepos, neptis, ex transverse cending, , a grandfather of a grand- 
frater, soror. mother ; descending, a grandson or 

^anddaughter ; in the collateral line, 
a brother or a sister. 

D. xxxviii. 10. 1. 4. 

3. Tertio suj)ra p:^vus, pr^t^ia, 3. In the third degree are, ascend- 
infra pronepos, pronj^tis, ex trans- ing, a great-grandfather or a great- 
verso fraffis sororisqu e filius, filia et grandmother; descending, a great - 
convementer paSms! ^ amiiar*^ran- grandson or great-granddaughter ; 
cuius, matertera! Fatruus est paifTs in the collateral line, the son or 
- - , - 
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L:ater, qui G-rseee waTpos vocatur; 
avunculus est matris frater, qui apud 
Grsecos proprie prjrpcos appellatur: 
et promiscue dicitur. Amita 
est patris soror, matertera vero 
matris soror : utraque deia vel 
apud quosdam TrjBis appellatur. 


D. xxxviii. 10. 1. 5 ; 


daughter of a bother or sister; and 
so accordingly is an uncle or an 
aunt, whether paternal or maternal. 
Fatruus is a father’s brother, called 
in Greek Trdrpccs; avunculus is a 
mothp’s brother, in Greek pi^Tpo>s; 
dcloff is applied indifferently to either ; 
amita is a father’s sister, matertera a 
mother’s sister, and each is called in 
Greek 6da, indifferently, and some- 
times TrjBls. 

D. xxxviii. 10. 10. 14. 


4. Quarto gradu supra abavus, 
abavia, infra abnepos, abneptis, ex 
transverse ffatris sororisque nepos, 
neptis et convenrehieF^patruus ma- 
^u^(amita magna (id dst avi frater 
et sorbr), item avunculus magnus, 
matertera magna (id est aviae ffater 
et soror), ,;.consobrinus, consobrina 
(id est qui' quae ve ex fratribus aut 
sororibus progenerantnx). Sed qui- 
dam recte consobrinos eos proprie 
putant dici, qui ex duabus sororibus 
progenerantur, quasi consororinos : 
eos vero qui ex duobus fratribus 
progenerantur, proprie fratres pa- 
trueles vocari (si autem ex duobus 
fratribus filise nascantur, sorores 
patrueles appellantur) : at eos, qui 
ex ffatre et sorore propagantur, 
amitinos proprie dici (amitae tuae 
filii consobrinum te appellant, tu 
illos amitinos). 


4. In the fourth degree are, as- 
cending, a great-great-gi'andfather, or 
a great-great-grandmother ; descend- 
ing, a great-great -grandson, or a great- 
^’eat-granddaughter ; in the collateral 
line, the grandson or the granddaughter I 
of a brother or a sister ; as also a 
great-uncle or great-aunt, paternal, 
that is, the brother or sister of a 
grandfather ; or maternal, that is, the ^ / 
brother or sister of a grandmother; 
and^first cousins {consohrinus^-a)^ that F' 
is, the children of brothers or sisters ; 
but to speak strictly, according to 
some, it is the children of sisters 
that are properly called cons6brin% as 
if conso rorini ; the children of brothers 
are fratres jpatrueles, if males ; 

sorores patrueles, if females ; the chil- 
dren of a brother and of a sister are ^ 
properly a^n-itini; the children of ‘ 
your amita (aiuit by the father’s side)*’'-' ^ 
call you consohrinus, and you call them 
amitini. 


D. xxxvii. 10. 1. 6. 


5. Quinto supra atavus, atavia, 
infra adnepos, adneptis, ex trans- 
verso fratris sororisque pronepos, 
proneptis et convenienter (propa- 
b truus, proamita5*(id est proavi frater 
et soror), proavunculus, promater- 
tera (id est proavise frater et soror), 
item featris patruelis, sororis pa- 
truelis^ ^onsobrini et consobrinse, 
amitini, amitinae 'filius, filia, pro- 
pius sobrino, sobrina (hi sunt patrui 
magni, amitae magnse, avunculi 
magni, materterae magnae filius, 
filia). 


5. In the fifth degree are, ascend- 
ing, a great-grandfather’s grandfather, 
or a great-grandfather’s grandmother ; 
descending, a great-grandson or a 
great-grandaughter of a grandson or 
granddaughter ; in the collateral line, \ 
a great-grandson or great-grand- 
daughter of a brother or sister, as I 
also^ great-grandfather’s brother or ^ 
sister, or a great-^andmother’s bro- ^ 
ther or sister"^ also, She son or daughter t 
of a first cousin,) that is, of a frater or 
soror patruelis, of a consohrinus or 
consohrma, or of an amiti/uus or ami- 
tina; also cousins who precede by a ^ 
degree second cousins, that is, the 
son or daughter of a great-uncle or 
great-aunt, paternal or maternal. 


D. xxxviii. 10. 1. 7. 
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L:ater, qiii G-rseee Trdrpcos vocatur; 
avunculus est matris frater, qui apud 
Greecos proprie p^rpcos appellatur: 
et promiscue dicitur. Amita 
est patris soror, matertera vero 
matris soror : utraque Oela vel 
apud quosdam TrjBis appellatur. 


D. xxxviii. 10. 1. 5 ; 


daughter of a brother or sister; and 
so accordingly is an uncle or an 
aunt, whether paternal or maternal. 
Patruus is a father’s brother, called 
in Greek narpais; avunculus is a 
mothp’s brother, in Greek pL^rpays; 
Seios is applied indifferently to either ; 
amita is a father’s sister, matertera a 
mother’s sister, and each is called in 
Greek 6ua^ indifferently, and some- 
times rrjdis. 

D. xxxviii. 10. 10. 14. 


4. Quarto gradu supra aba^ms, 
abavia, infra abnepos, abneptis, ex 
transverse ffatris sororisque nepos, 
neptis et cohvemehier 'patruus ma- 
^u^(amita magna (id est avi frater 
et sorbr), item avunculus magnus, 
matertera magna (id est aviae ffater 
et soror), ,;.consobrinus, consobrina 
(id est qui' quae ve ex fratribus aut 
sororibus progenerantur). Sed qui- 
dam recte consobrinos eos proprie 
putant dici, qui ex duabus sororibus 
progenerantur, quasi consororinos : 
eos vero qiii ex duobus fratribus 
progenerantur, proprie fratres pa- 
trueles vocari (si autem ex duobus 
fratribus filise nascantur, sorores 
patrueles appellantur) : at eos, qui 
ex fratre et sorore propagantur, 
amitinos proprie dici (amitse tuse 
filii consobrinum te appellant, tu 
illos amitinos). 


4. In the fourth degree are, as- 
cending, a great-great-grandfather, or 
a great-great-grandmother ; descend- 
^ gi’eat-great-grandson, or a great- 
^’eat-granddaughter ; in the collateral 
line, the grandson or the granddaughter I 
of a brother or a sister ; as also a 
great-uncle or great-aunt, paternal, 
that is, the brother or sister of a 
grandfather or maternal, that is, the / 
brother or sister of a grandmother ; 
and^first cousins {consohrinus,-a)^ that 
is, t&e children of brothers or sisters ; 
but to speak strictly, according to 
some, it is the children of sisters 
that are properly called consobrin% as 
if conso rorini ; the children of brothers 
are fratres ^atrueles^ if males ; 

sorores jpatrueles^ if females ; the chil- 
dren of a brother and of a sister are ^ 
properly amitini\ the children of ’ ‘ 
your amita (aimt by the father’s side)*’'-' ■ 

call you consohrinus^ and you call them 
amitini. 


D. xxxvii. 10. 1. 6. 


5. Quinto supra atavus, atavia, 
infra adnepos, adneptis, ex trans- 
verso fratris sororisque pronepos, 
proneptis et convenienter (propa- 
truus, proamita5»(id est proavi frater 
et soror), proavunculus, promater- 
tera (id est proavise frater et soror), 
item featris patruelis, sororis pa- 
truelis^ ^onsobrini et consobrinse, 
amitim, amitinae 'films, filia, pro- 
pius sobrino, sobrina (hi sunt patrui 
magni, amitae magnae, avunculi 
magni, materterse magnae filius, 
filia). 


5. In the fifth degree are, ascend- 
ing, a great-grandfather’s grandfather, 
or a great-grandfather’s grandmother ; 
descending, a great-grandson or a 
great-grandaughter of a grandson or 
granddaughter ; in the collateral line, \ 
a great-grandson or great-grand- l ^ 
daughter of a brother or sister, as I 
also^ great-grandfather’s brother or , ^ 
sister, or a great-grandmother’s bro- ^ 
ther or sister"^ also, She son or daughter t 
of a first cousin,) that is, of a frater or 
soror patruelis, of a consobrinus or 
consobrina^ or of an amitmus or ami- 
tina; also cousins who precede by a ^ 
degree second cousins, that is, the 
son or daughter of a great-uncle or 
great-aunt, paternal or maternal. 


D. xxxviii. 10. 1. 7. 
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Propior sohrino is, to use the exact equivalent, a first cousin 
once removed. He is one degree nearer (propms) than a sobrinus 
or second cousin. 

6. Sexto gradn sunt supra trita- 6. In the sixth degree are, as- 
vus, tritavia, infra trinepos, trineptis, cending, a great-grandfather’s great- 
ex transverso hatris sororisq[ue ahne- grandfather, or a great-grandfather’s 
pos, abneptis et convenienter ah- great-grandmother; descending, the 
patruus, abamita (id est abavi hater great-gTandson or great-granddaugh- 
et soror), abavunctdus, abmatertera ter of a great-grandson or a great-- 
(id est abavise frater et soror), item ^ granddaughter ; in the collateral line, 
sobrini sobrinseque (id est qui ( a great-great-grandson or a great- ii 
qtiaBve ex fratribus vel sororibus great-granddaughter of a brother or 
patruehbus vel consobrinis vel ami- sister;, as also, a great-great-grand- 
tinis progenerantur). father’s brother or sister, and a ^eat- 

great-grandmother’s brother or sister"? 
also, feecond cousins, that is, the sons 
and aaughters of first cousins in i 
general, whether the first cousins ^ 
are sprung from two brothers or two ' 
sisters, or a brother and a sister. 

D. xxxviii. 10. 8. 


The list of the persons belonging to the sixth degree here 
given is not complete, as will be seen by looking at the accom-r 
panying table. To make the list complete we should have to 
insert, as Hnschke inserts in the text after ahavica frater et soror ^ 
the following words : — ^ Item j)ropatrui, proamita3, proavunculi, 
promatertera?. filius, filia, item fratris patruelis, sororis patruelis, 
consobrini, consobiinae, amitini, amitino3, nepos, neptis.' 


7. Hactenus ostendisse sufiiciet, 
quemadmodum gradus cognationis 
numerentur. Namque ex his paiam 
est intellegere, quemadmodum ulte- 
rius quoque gradus numerare de- 
bemus, quippe semper generata 
quseque persona gradum adiciat, 
ut longe facilius sit respondere 
quoto quisque gradu sit, quam -pro- 
pria cognationis appellatione quem- 
quam denotare. 


7. It is sufficient to have shown 
thus far how degrees of cognation are 
reckoned ; and from the exam^Dles 
given the more remote degrees may 
be computed ; for each generation 
always adds one degree ; so that it is 
much easier to express in what degree 
any person is related to another than 
to denote such person by his proj)er 
term of cognation. 


D. xxxviii. 10. 10. 9. 


8. Adgnationis quoque gradus 
eodem modo numerantur. 

9. Sed cum magis veritas oculata 
fide q^uam per aures animis hominum 
infigitux, ideo necessarium duximus, 
post narrationem graduum etiam 
eos prsesenti libro inscribi, quatenus 
possint et auribus et inspectione 
adulescentes perfectissimam gradu- 
um doctrinam adipisci. 


8. The degrees of agnation are 
reckoned in the same manner. 

9. But as truth is fixed in the mind 
much better by the eye than by the 
ear, we have thought it necessary to 
subjoin, to the account given of the 
de^ees, a table of them, that the 
young student, both by hearing and 
by seeing, may gain a x)erfect know- 
ledge of them. 


THs table is given in the opposite page. 
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Propior sobrino is, to use the exact equivalent, a first cousin 
once remoyed. He is one degree nearer (propms) than a sobrmus 
or second cousin. 


6. Sexto gradu sunt supra trita- 
vus, tritavia, infra trinepos, trineptis, 
ex transverse hatris sororisq^ue abne- 
pos, abneptis et convenienter ab- 
patruus, abamita (id est abavi frater 
et soror), abavunculus, abmatertera 
(id est abavise frater et soror), item 
sobrini sobrinseque (id , est qui 
qtiaBve ex fratribus vel sororibus 
patruelibus vel consobrinis vel ami- 
tinis progenerantur). 


D. XXX’ 


6. In the sixth degree are, as- 
cending, a great-grandfather’s great- 
grandfather, or a great-grandfather’s 
great-grandmother ; descending, the 
great-gTandson or great-granddaugh- 
ter of a great-grandson or a great-- 
granddaughter ; in the collateral line, 

[sb great-great-grandson or a great- yf 
great-granddaughter of a brother or 
sister ; . as also, a great-great-grand- 
father’s brother or sister, and a great- 
great-grandmother’s brother or sister"? 
also, ^econd cousins, that is, the sons 
and aaughters of first cousins in ] 
general, whether the first cousins ^ 
are sprung from two brothers or two ' 
sisters, or a brother and a sister, 

dii. 10. 8. 


The list of the persons belonging to the sixth degree here 
given is not complete, as will be seen by looking at the accom-r 
panying table. To make the list complete we should have to 
insert, as Huschke inserts in the text after alavice frater et bwor, 
the following words : — ^ Item j)ropatrui, proamita3, proavunculi, 
promatertera?. filius, filia, item fratris patruelis, sororis patruelis, 
consobrini, consobrinae, amitini, amitino^, nepos, neptis.’ 


7. Hactenus ostendisse sufiiciet, 
quemadmodum gradus cognationis 
numerentur. Namque ex his palam 
est intellegere, quemadmodum ulte- 
rius quoque gradus numerare de- 
bemus, quippe semper generata 
quseque persona gradum adiciat, 
ut longe facilius sit respondere 
quoto quisque gradu sit, quam jko- 
pria cognationis appellations quem- 
quam denotare. 

D. XXX vii 


7. It is sufficient to have shown 
thus far how degrees of cognation are 
reckoned ; and from the exanix^les 
given the more remote degrees may 
be computed ; for each generation 
always adds one degree ; so that it is 
much easier to express in what degree 
any person is related to another than 
to denote such person by his proper 
term of cognation, 

i. 10. 10. 9. 


8. Adgnationis quoque gradus 
eodem modo numerantur. 

9. Sed cum magis veritas oculata 
fide q^uam per aures animis hominum 
infigitux, ideo necessarium duximus, 
post narrationem graduum etiam 
eos prsesenti libro inscribi, quatenus 
possint et auribus et inspectione 
adulescentes perfectissimam gradu- 
um doctrinam adipisci. 

This table is given in the op 


8. The degrees of agnation are 
reckoned in the same manner. 

9. But as truth is fixed in the mind 
much better by the eye than by the 
ear, we have thought it necessary to 
subjoin, to the account given of the 
de^ees, a table of them, that the 
yoimg student, both by hearing and 
by seeing, may gain a p)erfect know- 
ledge of them. 

)osite page. 
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10. IllTid certnm est, ad serviles 
cognationes illam partem edicti, qua 
proximitatis nomine bonorum pos- 
sessio promittitni', non pertinere: 
nam nec tiUa antiqna lege talis co- 
gnatio compntabatur. Sed nostra 
constitutione, quam pro jure patro- 
natus fecimus (quod jus usque ad 
nostra temper a satis obsemum atque 
nube plenum et undique confusum 
faerat), et hoc, humanitate sugge- 
rente, concessimus, ut si quis in ser- 
vili consortio constitutus liberum 
vel liberos habuerit sive ex libera 
sive servilis condicionis muliere, vel 
contra serva mulier ex libero vel 
servo habuerit liberos cujuscumque 
sexus, et ad libertatem his perveni- 
eiitibus et hi, qui ex servili ventre 
nati sunt, libertatem meruerunt, vel 
dum mulieres liberae erant, ipsi in 
servitute eas habuerunt et postea ad 
libertatem pervenerunt, ut hi omnes 
ad successionem vel patris vel matris 
veniant, patronatus jure in hac parte 
sopito : hos enim liberos non solmn 
in suorum parentum successionem, 
sed etiam alteruni in alterius mu- 
tuam successionem vocavimus, ex 
ilia lege specialiter eos vocantes, sive 
soli inveniantur, qui in servitute 
nati et postea nianumissi sunt, sive 
una cum aliis, qui post libertatem 
parentum concepti simt, sive ex 
eadem matre vel eodem patre sive ex 
aliis nuptiis, ad similitudinem eorum, 
qui ex justis nuptiis procreati sunt. 

D. xxxviii. 8. 


10. It is certain that the part of the 
edict in which the possession of goods 
is promised by title of proximity, does 
not apply to servile cognation, which 
was not recognised by any ancient law. 
But, by our constitution concerning 
the right of patronage, a right hitherto 
so obscure, so cloudy and confused, we 
have enacted, from a feeling of hu- 
manity, that if a male slave lives with, 
and has children by, a woman either ' 
free or a slave, or conversely, if a female : 
slave has a child or children of either 
sex by a freeman or a slave, then if those ‘ 
of the parents who are not free are en- 
fr'anchised, and the children, whose 
mother was a slave, are also made free ; 
or if the mothers were originally free, 
but the fathers had lived with them 
after they had been reduced to a servile 
condition and afterwards both parents 
had been made fr-ee : — then in these 
cases, the children shall all succeed to 
their father or mother, the right of pa- 
tronage as to this portion of it lying 
dormant. For we have called these 
children to succeed not only to their 
parents, but also mutually to each 
other, and that whether they have all 
been born in servitude and afterwards 
enfranchised, or whether they succeed 
with others who were conceived after 
the enfranchisement of their parents ; 
and also whether they have all the 
same father and mother, or have a 
different father or mother, exactly as 
would be the case with the issue of 
parents legally married. 

1. 2 ; C. vi. 4. 4. 


K 


The text here is very obscure. It is, perhaps, obvious that the 
children are to succeed to both their parents, and to inherit from 
each other without interference from the rights of patronage in the 
^ following cases : — (1) When the frither and mother are slaves and 
they and the children have been enfranchised. (2) When the 
father is a slave and the mother a free worn an, and the father lias 
been enfranchised, (3) When the father is a freeman, the mother 
I a slave, and the mother and children have been enfranchised. 

^ But the text goes on to contemplate a further case in the words vel 
dtem mulieres liber ce erant i 2 ^si m servitute eas Juilnterunt. The 
ordinary reading is eos^ and then ipsi may probably be taken of 
their masters : but this is exactly the first of the above-mentioned 
cases over again, and has been stated in the words si quis in 
servili consortio constituhis liberum vel liberos Juihuerit ex libera 
muliere. Buschke reads eas, and suggests that the passage may 
refer to women who, under the senatusconsiiUum Claudianum 
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10. lUiid certnm est, ad serviles 
cognationes illam partem edicti, qua 
proximitatis nomine bonormn pos- 
sessio promittitui', non pertinere: 
nam nec tiUa antiqua lege talis co- 
gnatio computabatur. Sed nostra 
constitutione, quam pro jure patro- 
natus fecimus (quod jus usque ad 
nostra temper a satis obsemum atque 
nube plenmn et undique confusum 
faerat), et hoc, humanitate sugge- 
rente, concessimus, ut si quis in ser- 
vili consortio constitutus liberum 
vel liberos habuerit sive ex libera 
sive servilis condicionis muliere, vel 
contra serva mulier ex libero vel 
servo habuerit liberos cujuscumque 
sexus, et ad libertatem his perveni- 
eiitibus et hi, qui ex servili ventre 
nati sunt, libertatem meruerunt, vel 
dum mulieres liberse erant, ipsi in 
servitute eas habuerunt et postea ad 
libertatem pervenerunt, ut hi omnes 
ad successionem vel patris vel matris 
veniant, patronatus jure in hac parte 
sopito : hos enim liberos non solmn 
in suorum parentum successionem, 
sed etiam alteruni in alterius mu- 
tuam successionem vocavimus, ex 
ilia lege specialiter eos vocantes, sive 
soli inveniantur, qui in servitute 
nati et postea nianumissi sunt, sive 
una cum aliis, qui post libertatem 
parentum concepti sunt, sive ex 
eadem matre vel eodem patre sive ex 
aliis nuptiis, ad similitudinem eorum, 
qui ex justis nuptiis procreati sunt. 

D. xxxviii. 8. 



10. It is certain that the part of the 
edict in which the possession of goods 
is promised. by title of proximity, does 
not apply to servile cognation, which 
was not recognised by any ancient law. 
But, by our constitution concerning 
the right of patronage, a right hitherto 
so obscure, so cloudy and confused, we 
have enacted, from a feeling of hu- 
manity, that if a male slave lives with, ’ 
and has children by, a woman either " 
free or a slave, or conversely, if a female : 
slave has a child or children of either 
sex by a freeman or a slave, then if those ‘ 
of the parents who are not free are en- 
fr'anchised, and the children, whose 
mother was a slave, are also made free ; 
or if the mothers were originally free, 
but the fathers had lived with them 
after they had been reduced to a servile 
condition and afterwards both parents 
had been made fr-ee : — then in these 
cases, the children shall all succeed to 
their father or mother, the right of pa- 
tronage as to this portion of it lying 
dormant. For we have called these 
children to succeed not only to their 
parents, but also mutually to each 
other, and that whether they have all 
been born in servitude and afterwards 
enfranchised, or whether they succeed 
with others who were conceived after 
the enfranchisement of their parents ; 
and also whether they have all the 
same father and mother, or have a 
different father or mother, exactly as 
would be the case with the issue of 
parents legally married. 

1. 2 ; C. vi. 4. 4. 


I;- 

h 

It., 

A 


I 



The text here is very obscure. It is, perhaps, obvious that the ; 4 
children are to succeed to both their parents, and to inherit from - 
each other without interference from the rights of patronage in the 
^ following cases : — (1) When the frither and mother are slaves and 
y. they and the children have been enfranchised. (2) When the 
father is a slave and the mother a free worn an, and the father has 
been enfranchised, (3) When the father is a freeman, the mother 
I a slave, and the mother and children have been enfranchised. 

^ But the text goes on to contemplate a further case in the words vel 
dum mulieres liberce erant i2osi in servitute eas hahu&nmt. The I 

ordinary reading is eos^ and then iiisi may probably be taken of | 

their masters : but this is exactly the first of the above-mentioned . | 

cases over again, and has been stated in the words si quis in 
servili consortio constitutm liheriim vel liberos habuerit ex libera | 

muliere. Buschke reads eas, and suggests that the passage may | 

refer to women who, under the senatusconsiiUum Claudianum I 


(Tit. 12. 1), had been made the slaves of the masters of the fathers, 
and thus the fourth case would be that of children who were the issue 
of a slave by a mother originally free, but reduced to the position of 
a slave, and whose parents had been subsequently manumitted. 
This suggestion has the advantage of making out a fourth case, 
and is perhaps therefore to be adopted ; but some violence has to be 
put on the Latin to carry it out, and it must be remembered that 
the senatiisGonsultum Glaudianum was abrogated by Justinian. 


11. Eepetitis itaque omnibus, 
quae jam tradidimus, apparet, non 
semper eos, qui parem gradum co- 
gnationis optinent, pariter vocari, 
eoque amplius nee eum qiiidem, qui 
proximior sit cognatus, semper po- 
tiorem esse. Cum enim prima causa 
sit suorum heredum quosque inter 
suos heredes jam enumeravimus, 
apparet, pronepotem vel abnepotem 
defuncti j)otiorem esse quam fratrem 
aut patrem matremque defimcti, 
cum alioquin pater quidem et mater, 
ut supra quoque tradidimus, primum 
gradum cognationis optineant, frater 
vero secundum, pronepos autem ter- 
tio gradu sit cognatus et abnepos 
quarto : nec interest, m potestate 
morientis fuerit an non fuerit, quod 
vel emancipatus vel ex emancipate 
aut ex feminino sexu propagatus est. 


D. x; 


11. To recapitulate what we have 
said on this subject, it appears that 
those who are in the same degree 
of cognation are not always called 
equally to the succession; and fur- 
ther, that even the jLiearer^ in de^’ee 
of cognation Is "*£ 0 ! aTwayi* prefe^^^^ 

For7 as the hfsF place is given to slii ^ 
heredes^ and to those W’ho are num- 
bered with them, it is evident that 
the great-grandson or great -great- 
grandson is preferred to the brother 
or even the father or mother of the 
deceased, although a father and 
mother (as we have before observed) 
are in the first degree of cognation, 
a brother in the second, a great- 
grandson in the third, and a great- 
great-grandson in the fourth ; neither 
does it make any difference whether | 
the descendants were under the power t 
of the deceased at the time of his , 
death, or out of his power, either by . 
being themselves emancipated, of by 
being the children of those who were 
so, nor whether they were descended 
by the female line, 
iii. 10. 1. 2. 


12. Amotis quoque suis heredibus 
quosque inter suos heredes vocari 
cliximus, adgnatus, qui integrum jus 
adgnationis habet, etiamsi longis- 
simo gradu sit, pleriunque potior ha- 
betur quam proximior , cognatus : 
nam patrui nepos vel pronepos avun- 
culo vel materterse praefertur. To- 
tiens igitur dicimus aut potiorem 
haberi eum, qui proximiorem gra- 
dum cognationis optinet, aut pariter 
vocari eos, qui cognati aint, quotiens 
neque suormn heredum jure quique 
inter suos heredes sunt, neque ad- 
gnationis jime aliquis prseferri debeat 
secundum ea, quae tradidimus, ex- 
ceptis fratre et sorore emancipatis, 
qui ad successionem fratrum vel 
sororum vocantur, qui et si capite 
deminuti sunt, tamen prseferuntur 
ceteris ulterioris gradus adgnatis. 


12. But, when there are no sui 
heredes, nor any of those who are 
called with them, then an agnatus 
who has retained his full rights, 
although he be in tlie most distant 
degree, is generally preferred to a 
cognatus in a nearer degree ; thus the 
grandson or great-grandson of a pater- 
nal uncle is preferred to a maternal 
uncle or aunt. Thus, when we say 
that the nearest in degree of cognation 
is called to the succession, or, if there 
be many in the same degree, that 
they are all cahed equally, it is subject 
to there being no sui heredes, nor any 
of those who are called with them, 
nor any one who ought to be preferred 
by right of agnatic, according to the 
principles we have laid down. And we 
must notice t^-exception made in the 
case of an emancipated brother and 



LIE. III. TIT. VI. 


297 


(Tit. 12. 1), liad been made the slaves of the masters of the fathers, 
and thus the fourth case would be that of children who were the issue 
of a slave by a mother originally free, but reduced to the position of 
a slave, and whose parents had been subsequently manumitted. 
This suggestion has the advantage of making out a fourth case, 
and is perhaps therefore to be adopted ; but some violence has to be 
put on the Latin to carry it out, and it must be remembered that 
the senatiisco7isuUiim Glcmdianum was abrogated by Justinian. 


11. Eepetitis itaque omnibus, 
quae jam tradidimus, apparet, non 
semper eos, qui parem ^adum co- 
gnationis optinent, pariter vocari, 
eoque amplius nee eum qiiidem, qui 
proximior sit cognatus, semper po- 
tiorem esse. Cum enim prima causa 
sit suorum heredum quosque inter 
suos heredes jam enumeravimus, 
apparet, pronepotem vel abnepotem 
defuncti potiorem esse quam fratrem 
aut patrem matremque defoncti, 
cum alioquin pater quidem et mater, 
ut supra quoque tradidimus, primum 
gradum cognationis optineant, hater 
vero secundum, pronepos autem ter- 
tio gradu sit cognatus et abnepos 
quarto : nec interest, in potestate 
morientis fuerit an non fuerit, quod 
vel emancipatus vel ex emancipate 
aut ex feminino sexu propagatus est. 




11. To recapitulate what we have 
said on this subject, it appears that 
those who are in the same degree 
of cognation are not always called 
equally to the succession; and fur- 
ther, that even the nearer in degree 
of cognation is not aTwayi* prefer 
For7 as tHe hirst place is given to iiii '' 
heredes, and to those who are num- 
bered with them, it is evident that , 
the great-grandson or great -great- 
grandson is preferred to the brother 
or even the father or mother of the 
deceased, although a father and 
mother (as we have before observed) 
are in the first degree of cognation, 
a brother in the second, a great- 
grandson in the third, and a great- 
great-grandson in the fourth ; neither 
does it make any difference whether | 
the descendants were under the power t 
of the deceased at the time of his , 
death, or out of his powder, either by . 
being themselves emancipated, or by 
being the children of those who were 
so, nor whether they were descended 
by the female line. 




D. xxxviii. 10. 1. 2. 


12. Amotis quoque suis heredibus 
quosque inter suos heredes vocari 
diximus, adgnatus, qui integrum jus 
adgnationis habet, etiamsi longis- 
simo gradu sit, pleriunque potior ha- 
betur quam proximior , cognatus : 
nam patrui nepos vel pronepos avun- 
culo vel materterse praefertur. To- 
tiens igitur dicimus aut potiorem 
haberi eum, qui proximiorem gra- 
dum cognationis optinet, aut pariter 
vocari eos, qui cognati aint, quotiens 
neque suormn heredum jure quique 
inter suos heredes sunt, neque ad- 
gnationis jime aliquis prseferri debeat 
secundum ea, quae tradidimus, ex- 
ceptis fratre et sorore emancipatis, 
qui ad successionem fratrum vel 
sororum vocantur, qui et si capite 
deminuti sunt, tamen prieferimtur 
ceteris ulterioris gradus adgnatis. 


12. But, when there are no sui 
heredes, nor any of those who are 
called wdth them, then an agnatus 
who has retained his full rights, 
although he be in tlie most distant 
degree, is generally preferred to a 
cognatus in a nearer degree ; thus the 
grandson or great-grandson of a pater- 
nal uncle is preferred to a maternal 
uncle or aunt. Thus, when we say 
that the nearest in degree of cognation 
is called to the succession, or, if there 
be many in the same degree, that 
they are all caEed equally, it is subject 
to there being no sui heredes, nor any 
of those who are called with them, 
nor any one who ought to be preferred 
by right of agnatio, according to the 
principles we have laid down. And we 
must notice tj^yg-exception made in the 
case of an emancipated brother and 
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sister who are called to the snecessioii 
of their brothers and sisters ; for, al- 
though they have suffered a capitis de- 
oninutio, they are nevertheless pre- 
ferred to all agnati of a more remote 
degi-ee. 


Gai. iii. 27, 29 ; C.v. 30.4. 





Tit. VII. DE SUOCESSIO^B LIBEETORUM. 


Nunc de libertorum bonis videa- 
miTS. Olim itaque licebat liberto 
patronum siium imj)une testainento 
prseterire : nam ita demum lex duo- 
decun tabularum ad hereditatem 
liberti vocabat patronum, si intesta- 
tus mortuus esset libertus, niillo suo 
herede relicto. Itaque intestate 
quoque mortuo liberto, si is sumii 
heredem reliquisset, nihil in bonis 
ejus patrono j uris erat. Et si quidem 
ex naturalibus liberis aliquem sumn 
heredem reliquisset, nulla videbatur 
querela : si vero adoi)ti\Tis filius 
esset, aperte iniquum erat, nihil juris 
patrono superesse. 

Gai. 


We will now speak of succession 
to freedmen. A freedman might for- • 
merly, with impunity, omit in his 
testament any mention of his patron, 
for the law of the Twelve Tables called , 
the patron to the inheritance only'^ 
when the freedman died intestate 
without leaving any sims licrcs. There- 
fore, though he had died intestate, yet 
if he had left a stms Jieres, the patron 
had no claim upon his estate. And, 
certainly, when the swus licrcs was a 
natural child of the deceased, the 
patron had no cause of comx3laint ; ■ 
but when the sims liercs was only an 
adopted son, it was manifestly unjust 
that the patron should have no claim, 
iii. 39, 40. 


, ■■ 

■ ■■ /iaAa. 







The law of the Twelve Tables regulated the succession to 
ejifranchised slaves as follows : an enfranchised slave had no 
agnati, for he belonged to no civil family ; but he might marry 
and found a family of his own, and then his children would be his 
mi herecles, or he might gain siii herecles by adox^tion. If he died 
intestate, his std heredes succeeded to him ; and in default of md 
lieredes, the patron, or, if the x>^T^ti’on was dead, the children of 
the patron, took: the place of agnati, and received the inheritance 
m cajoita, as agnati did. The enfranchised slave had, however, 
full power to make a testament, and might x^ass over both his own 
mi heredes and his x^atron. A female slave, however, if emanci- 
Xiated, could not exclude the patron from her inheritance ; for she 
could have no mi heredes, being a woman ; and as she was alwa^^s, 
on account of her sex, considered under the tntelco of her x^atron, 
she was incapable of making a testament, unless with the consent 
of her patron, (Ulp. Reg, 29. 2 ; CtAI. iii. 43.) 

1. Qua de causa postea preetoris 
’edicto haee juris iniquitas emendata 
est. Sive enim faciebat testamen- 
tum Hbertus, jubebatur ita testari, 
lit patrono partem dimidiam bono- 
rum suorum relinqueret: et si aut 
nihil aut minus partis dimidias re- 
liquerat, dabatur p^^^i'ono contra 
tabulas testamenti partis dimidise 


1. This unfairness in the law was 
therefore afterwards amended by the 
edict of the praitor . Every freedman 
who made a t^ament was commanded 
to make such a disposition of his pro- 
perty as to leave one, half to hispatmn; 
and, if the testiVCSr left him notExng, 
or less than a half, then the possession 
of half w'as given to the patron contra 
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sister who are called to the snecessioii 
of their brothers and sisters ; for, al- 
though they have suffered a capitis de- 
mimvtio, tlaey are nevertheless pre- 
ferred to all agnati of a more remote 
degi-ee. 


Gai. iii. 27, 29 ; C.v. 30.4. 
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Tit. VII. DE SUOCESSIO^E LIBEETORUM. 


Nunc de libertorum bonis videa- 
miTS. Olim itaque licebat liberto 
patronum siium imj)une testainento 
praeterire : nam ita demum lex duo- 
decun tabularum ad hereditatem 
liberti vocabat patronum, si intesta- 
tus mortuus esset libertus, nullo suo 
herede relicto. Itaque intestate 
quoque mortuo liberto, si is suum 
heredem reliquisset, nihil in bonis 
ejus patrono j uris erat. E t si quidem 
ex naturalibus liberis aliquem suum 
heredem reliquisset, nulla videbatur 
querela : si vero adopti\uis filius 
esset, aperte iniquum erat, nihil juris 
patrono superesse. 


We will now speak of succession 
to freedmen. A freedman might for- 
merly, with impunity, omit in his 
testament any mention of his patron, 
for the law of the Twelve Tables called 
the patron to the inheritance onlyV 
when the freedman died intestate 
without leaving any sims hcrcs. There- 
fore, though he had died intestate, yet 
if he had left a stius heres, the patron ' 
had no claim upon his estate. And, . 
certainly, w'hen the situs Jtercs was a i 
natural child of the deceased, the 
patron had no cause of comx3laint ; ■ 
but when the suus hercs was only an 
adopted son, it was manifestly unjust 
that the patron should have no claim. 


Gai. iii. 39, 40. 


The law of the Twelve Tables regulated the succession to 
enfranchised slaves as follows: an enfranchised slave had no 
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agnatij for he belonged to no civil family ; but he might marry 
and found a family of his own, and then his children would be his 
mi herecleSy or he might gain siii herecles by adox^tion. If he died 
intestate, his std herecles succeeded to him ; and in default of sid 
herecles^ the patron, or, if the x>atron was dead, the children of 
the patron, took the x^lace of agnati^ and received the inheritance 
m cajpita^ as agnati did. The enfranchised slave had, however, 
full power to make a testament, and might x^ass over both his own 
sid herecles and his x^atron. A female slave, however, if emanci- 
Xiated, could not exclude the patron from her inheritance ; for she 
could have no sui herecles^ being a woman; and as she was alwa^^s, 
on account of her sex, considered under tlie tntela of her x^atron, 
she was incapable of making a testament, unless with the consent 
of her patron, (Ulp. Reg. 29. 2 ; CtAI. iii. 43.) 

1. Qua de causa poKstea preetoris 
’edicto haee juris iniquitas emendata 
est. Sive enim faciebat testamen- 
tum Hbertus, jubebatur ita testari, 
lit patrono partem dimidiam bono- 
rum suorum relinqueret: et si aut 
nihil aut minus partis dimidias re- 
liquerat, dabatur patrono contra 
tabulas testamenti partis dimidise 


1. This unfairness in the law was 
therefore afterwards amended by the 
edict of the prffitor . Every freedman 
who made a t^ament was commanded 
to make such a disposition of his pro- 
X^erty as to leave one, half to hispatm^^^^ 
and, if the testitfSr left him notExng, 
or less than a half, then the possession 
of half w'as given to the patron contra 
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bonorum possessio. Si vero inte- 
status moriebatur, suo herede relicto 
fiHo adoptive, dabatur seque patrono 
contra hunc snum heredem partis 
dimidise bonorum possessio. Prod- 
esse autem liberto solebant ad ex- 
cludendum patronum natiirales li- 
beri, non solum quos in potestate 
mortis tempore habebat, sed etiam 
emancipati et in adoptionem dati, 
si modo ex aliqua parte heredes 
script! erant aut praeteriti contra 
tabulas bonorum possessionem ex 
edicto petierant : nam exlieredati 
nullo modo repellebant patronum. 


tabulas. And if a freeedman died in- 
testate, leaving an adopted son as his 
sims Jieres, still the possession of a half 
was given to the patron. But the 
patron was excluded by the natural 
children of a freedman, not only by 
those in his power at the time of his 
death, but by those children also who 
had been emancipated or given in 
adoption, provided that they were in- 
stituted heirs for some part, or, in 
case they were omitted, had demanded ' 
the possession contra tabulas^ under 
the praetorian edict. For i|i. no way 
did disinherited children exclude the 
patron. 

:. hi. 41. 


Tlie prgetor considered it hard that a testament, or mi heredes 
gained by adoption or by the marriage of a wife in should 

exclude the patron. This was to exclude him by purely voluntary 
acts of the freedman. If the freedman had children really born 
to him, that constituted a good reason why the patron should be 
excluded, and in this case the praetor did not interfere. It is to 
be observed that the praetor left the law as it was if it was a 
‘patrona^ or a female child of the patroniis.^ who was excluded ; « 
but by the lex Fevpia Popixect women with a certain n umber | 
of children were placed on a level with men in this respect^ 
(Gai. iii. 49 ; Ulp. Beg. 29. 6 ). 


2. Postea lege Papia adaucta 
sunt jura patronorum, qui locu- 
pletiores libertos habebant. Cautum 
est enim, ut ex bonis ejus, qui ses- 
tertiorum centum milium patrimo- 
nium rehquerit et i^auciores quam 
tres liberos habebat, sive is testa- 
mento facto, sive intestato mortuus 
erat, virilis pars ] 3 atrono deberetur. 
Itaque cum unum filium filiamve he- 
redem reliq^uerit libertus, perinde 
pars dimidia patrono debebatur, ac 
si is sine ullo filio hliave decessisset : 
cum duos duasve heredes reliquerat, 
tertia pars debebatur patrono: si 
tres reliquerat, repellebatur patro- 
nus. 


2. But afterwards the rights of . 

patrons, who had vrealthy freedmen, * 

were enlarged by the lex Papia, which 1^4 i ” 
provided that the patron should have 
9 ne. equal share in the distribution of • 
the effects of his freedman, whether 
dying testate or intestate, if the freed- 
man had left a patrimony of a hundred 
thousand sesterces, and fewer "'than 
three “Childreri.' 'Thus, if a freedman 
possessed of. such a fortune left only 
one son or daughter as heir, a half was 
due to the patron, exactly as if the de- 
ceased had died testate, without hav- 
ing any son or daughter. But, when 
there were two heirs, male or female, 
a third part only was due to the patron ; 
and, when there were three, the patron I 
was wholly excluded. * 


Gai. iii. 42. 


By the same law, freedwomeu having four children were so 
far freed from the jus piatronedns that the patron received only 
an equal share. (Ulp. Reg. xxix. 3; Gai. iii. 44.) 

3. Sed nostra constitutio, quam 8 . But our constitution, published 
pro omnium notione Grseca lingua, in a compendious form, and in the 
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bonorum possessio. Si vero inte- 
status moriebatur, suo herede relicto 
fiHo adoptive, dabatur aeque patrono 
contra hunc snum heredem partis 
dimidiae bonorum possessio. Prod- 
esse autem liberto solebant ad ex- 
cludendum patronum natiirales li- 
beri, non solum quos in potestate 
mortis tempore habebat, sed etiam 
emancipati et in adoptionem dati, 
si modo ex aliqua parte heredes 
script! erant aut praeteriti contra 
tabulas bonorum possessionem ex 
edicto j)etierant : nam exlieredati 
nullo modo repellebant patronum. 


tabulas. And if a freeedman died in- 
testate, leaving an adopted son as his 
suus lieres, still the possession of a half 
was given to the patron. But the 
patron was excluded by the natural 
children of a freedman, not only by 
those in his power at the time of his 
death, but by those children also who 
had been emancipated or given in 
adoption, provided that they were in- 
stituted heirs for some part, or, in 
case they were omitted, had demanded 
the possession contra tahidas, under 
the praetorian edict. For in. no way 
did disinherited children exclude the 
patron. 


Gai. hi. 41. 


Tlie prgetor considered it hard that a testament, or sui heredes 
gained by adoption or by the marriage of a wife m manu^ should 
exclude the patron. This was to exclude him by purely voluntary 
acts of the freedman. If the freedman had children really born 
to him, that constituted a good reason why the patron should be 
excluded, and in this case the praetor did not interfere. It is to 
be observed that the praetor left the law as it was if it was a 
patro7ia, or a female child of the patroniis.^ who was excluded ; | 
but by the lex Petpia Poiopcect women with a certain n umber | 
of children were placed on a level with men in this respect^ 
(Gai. iii. 49 ; Ulp. Beg. 29. 6). 


2. Postea lege Papia adaucta 
sunt jura patronorum, qui locu- 
pletiores libertos habebant. Cautum 
est enim, ut ex bonis ejus, qui ses- 
tertiorum centum milium patrimo- 
nium rehquerit et iDauciores quam 
tres liberos habebat, sive is testa- 
mento facto, sive intestato mortuus 
erat, virilis pars patrono deberetur. 
Itaque cum unum filium filiamve he- 
redem reliquerit libertus, perinde 
pars dimidia patrono debebatur, ac 
si is sine ullo filio hliave decessisset : 
cum duos duasve heredes reliquerat, 
tertia pars debebatur patrono: si 
tres reliquerat, repellebatur patro- 
nus. 


2. But afterwards the rights of 
patrons, who had vrealthy freedmen, f “ 
were enlarged by the lex Papia^ which i - 

provided that the patron should have 
9 ne. equal share in the distribution of ‘ 
the effects of his freedman, whether 
dying testate or intestate, if the freed- 
man had left a patrimony of a hundred 
thousand sesterces, and fewer ' "'than 
three “'chiidreh.' 'Thus, if a freedman 
possessed of. such a fortune left only 
one son or daughter as heir, a half was 
due to the patron, exactly as if the de- 
ceased had died testate, without hav- 
ing any son or daughter. But, when 
there were two heirs, male or female, 
a third part only was due to the patron ; 
and, when there were three, the patron | 
was wholly excluded. 


Gai. iii. 42. 


By the same law, freedwomen having four children were so 
far freed from the jus patrojiatics that the patron received only 
an equal share. (Ulp. Beg. xxix. 3; Gai. iii. 44.) 

3. Sed nostra constitutio, quam 8. But our constitution, published 
pro omnium notione Grseca lingua, in a compendious form, and in the 
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compendioso tractatn laabito, eom- 
posiiimiis, ita hujusmodi causas defi- 
' , 3 ;;Livit, iit si qiiidem libertus vel liberta 
minores centenariis sint, id est mi^us 
centum aureis habeant siibstantiam 
(sic enim legis Papije summam inter- 
XDretati sumus, ut i3ro mile sestertiis 
unus aureus computetur), nullum 
locum habeat patronus in eorum sue- 
cessionem, si tamen testamentmn 
fecerint. Sin autem intestati de- 
cesserint, nuUo liberorum relicto, 
tunc patronatus jus, quod erat ex 
lege duodecim tabularum, integrum 
reservavit. Cum vero majores cen- 
tenariis sint, si heredes vel bonorum 
" possessores liberosliabeant siveunum 
sive plures cujuscumque sexus vel 
‘ .>gradus, ad eos successionem paren- 
■ tmn deduximus, omnibus patronis 
^ una eiun sua progenie semotis. Sin 
autem sine liberis decesserint, si 
quidem intestati, ad omnem heredi- 
tatem patronos ]3atronasque vocavi- 
mus : si vero testamentum quidem 
fecerint, patronos autem vel patro- 
nas i)r£eterierint, cum nullos liberos 
liaberent vel habentes eos exhere- 
daverint, vel mater sive avus mater- 
nus eos prseterierit, ita ut non pos* 
sint argui inolliciosa eorimi testa* 
menta : tunc ex nostra constitutione 
per bonorum possessionem contra 
tabulas non dimidiam, ut ante, sed 
tertiam partem bonorum liberti 
consequantur, vel quod deest eis, 
ex constitutione nostra repleatur, si, 
quando minus tertia parte bonorum 
suorum libertus vel liberta eis re- 
liquerint, ita sine onere, ut nec 
liberis liberti libertaeve ex ea parte 
legata vel fideicommissa praestentur, 
sed ad coheredes hoc onus redun- 
daret ; multis aliis easibus a nobis 
in praefata constitutione congregatis, 
quos necessarios esse ad hujusmodi 
juris dispositionem perspeximus : ut 
tarn patroni patronseque quam liberi 
eorum nec non qui ex transverse 
latere veniunt usque ad quintum 
gradum ad successionem libertorum 
yocentiu', sicut ex ea constitutione 
inteUegendum est:' ut si ejusdem 
patroni vel patronse vel duorum 
duarum pluriumve sint liberi, qui 
proximior est, ad liberti seu libertae 
vocetm successionem et in capita, 
non in stirpes dividatur successio, 
eodem modo et in his, qui ex trans- 
verso latere veniunt, servando. 
Paene enim consonantia jura inge- 


Greek language, for the information of 
all men, established the following rules. 
If a freedman or freedwoman are less 
than cente7iari% i.e. when their fortune 
does 'lioT'Feach a hundred aurei (the 
amount at which we estiniated the sum 
mentioned in the lex Pa^pico, counting 
one aivreuB- for a thousand sesterces), 
the patron shall not be entitled to any 
share in the succession, provided the 
deceased has made a testament. But 
where a freed man or woman dies in- 
testate, and without children, the right 
of patronage is maintained undimi- 
nished, and is as it formerly was, 
according to the law of the Twelve 
Tables. But if a freed person leaves 
more than ^ hundred . and has 

'6ne“descendant or several, whatever be 
t1ie]Fsex“dr''degi*ee, as his heirs or the 
possessors of his goods, such descend- 
ant or descendants shall succeed their 
ascendant to the exclusion of the 
patron and his issueThut“iI' 

'mthdut children and intestate, " we 
have called the patron or patroness 
to his whole inheritance. If, however, 
he has made a testament, omitting..his 
patron or patroness, and has left no 
chfldren, or has disinherited them, or 
if a mother or maternal grandfather 
has omitted them, so however that 
such testaments cannot be attacked as 
inofficious, then, according to our con- 
stitution, the patron or patroness shall 
succeed byaTpossession conty^a tabulas, 
not to a half as formerly, but to the 
.thirdjiai:k of the estate of the deceased 
freedman, or shall have any deficiency 
made up in case the freed man or 
woman has left the patron or patroness 
a less share than a third of his or her 
estate. But this third i^art shall not 
be subject to any charge, so much so 
that it shall not furnish anything to- 
wards any legacies or fideicommissa, 
even though given for the benefit of 
the children of the deceased ; but the 
whole burden shall fall exclusively on 
the co-heirs of the patron. In tile 
same constitution we have collected 
many other decisions which we thought 
necessary to settle fche law on the sub- 
ject. Thus, ]3atrons and patronesses, 
their children and collateral relations, 
so far as the^fth de^ee, are called to 
the succession 6'f TiHeir freedmen and 
freedwomen, as may be seen in the 
constitution itself. And if there be 
several children, whether of one, two, 
or more patrons or patronesses, the 
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tertiam partem bonorum liberti 
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ex constitutione nostra repleatur, si. 
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suorum libertus vel liberta eis re- 
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daret ; multis aliis casibus a nobis 
in praefata constitutione congregatis, 
quos necessaries esse ad hujusmodi 
juris dispositionem perspeximus : ut 
tarn patroni patronseque quam liberi 
eorum nec non qui ex transverse 
latere veniunt usque ad quintum 
gradum ad successionem libertorum 
yocentiu, sicut ex ea constitutione 
inteUegendum est:* ut si ejusdem 
patroni vel patronse vel duorum 
duarum pluriumve sint liberi, qui 
proximior est, ad liberti seu libertae 
vocetur successionem et in capita, 
non in stirpes dividatur successio, 
eodem modo et in his, qui ex trans- 
verso latere veniunt, servando. 
Paene enim consonantia jura inge- 


Greek language, for the information of 
all men, established the following rules. 
If a freedman or freedwoman are less 
than cente7iari% i.e. when their fortune 
does "TioT'Feach a hundred awei (the 
amount at which we estiniated the sum 
mentioned in the lex Pa]pia, counting 
one aureus- for a thousand sesterces), 
the patron shall not be entitled to any 
share in the succession, provided the 
deceased has made a testament. But 
where a freed man or woman dies in- 
testate, and without children, the right 
of patronage is maintained undimi- 
nished, and is as it formerly was, 
according to the law of the Twelve 
Tables. But if a freed person leaves 
mom than .a hundred . and has 

'6ne"des<^ndant or several, whatever be 
theiFsex dr 'degi*ee, as his heirs or the 
possessors of his goods, such descend- 
ant or descendants shall succeed their 
ascendant to the exclusion of the 
patron and his issueThut“if' 
mthdut children and intestate, "we 
have called the patron or patroness 
to his whole inheritance. If, however, 
he has made a testament, omitting- .his 
patron or patroness, and has left no 
ch^Clren, or has disinherited them, dr 
if a mother or maternal grandfather 
has omitted them, so however that 
such testaments cannot be attacked as 
inofficious, then, according to our con- 
stitution, the patron or patroness shall 
succeed byaTpoisession contra tabulas, 
not to a half as formerly, but to the 
thlrdjiarti,. of the estate of the deceased 
freedman, or shall have any deficiency 
made up in case the freed man or 
woman has left the x^atron or patroness 
a less share than a third of his or her 
estate. But this third x>art shall not 
be subject to any charge, so much so 
that it shall not furnish anything to- 
wards any legacies or fideicoirmiissa, 
even though given for the benefit of 
the children of the deceased ; but the 
whole burden shall fall exclusively on 
the co-heirs of the patron. In tile 
same constitution we have collected 
many other decisions which we thought 
necessary to settle the law on the sub- 
ject. Thus, patrons and patronesses, 
their children and collateral relations, 
so far as the^fth de^ee, are called to 
the succession^o'f TiEeir freedmen and 
freedwomen, as may be seen in the 
constitution itself. And if there be 
several children, whether of one, two, 
or more patrons or patronesses, the 
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niiitatis et libertinitatis in siicces- nearest in degree is called to the snc- 

sionibus fecimns. , cession of the freedman or fi:eedwoman ; 

and the estate is divided in capita and 
not in stirpes. It is the same with 
collaterals ; for we have made the laws 
of succession as regards persons free- 
born and as regards enfranchised 
• slaves almost the same. 

C. vi. 4. 4. 

Doing away with all distinction of sex, and making the claim 
of the 'patrona the same as that of the pratronus^ and the position 
of the liherta the same as that of the libertiis, Justinian thus regu- 
lates the succession ah Intestato : first come the children of the 
freedman, whether in his power or not, or even if born before he | 
was enfranchised ; then, if he has no children, come the patron and 
his descendants ; in default of these, the collaterals of the patron \ 
to the fifth degree. If the freedman has children, he can make any j 
testament he pleases ; if he has not, he can only make what testa- \ 
ment he pleases provided his fortune is less than one hundred aivrei ; 
if it is more, he must leave the patron one unencumbered third, or 
the law will give this third contra tahttlas. 

4. Sed liaec de his libertiiiis liodie 4. "Wliat we have said relates in 
dicenda sunt, qui in civitatem Eoma- these days to freedmen who are citizens 
nam pervenerunt, cum nec sunt alii .of Eqm.e; for there are now no others, 
liberti, simul et dediticiis et Latinis there being no more or 

sublatis, cum Latinorum legitimse And the Latini never enjoyed any / 
successiones nullse penitus erant, qui legal right of succession ; for although i 
licet ut liberi vitam suam x^erage- they lived as free, yet, with their last 
bant, attamen ipso ultimo sxmitu breath, they lost at once their life and 
simul animam atque libertatem liberty : and their goods, lilve those of 
amittebant, et quasi servorum ita slaves, w’ere claimed by their manu-’^ 
bona eorum jure quodammodo i[>e- mittor, asakind of by virtue 

culii ex lege Junia manumissores oi the lexJumaNo7^h ana. It was after- ^ 
detinebant. Postea vero senatus- wards provided by the senatusconsul-^ * ' 
consulto Largiano cautmn fuerat, tiim Largianum^ that the children of a 
ut liberi manumissoris, non nomi- manumittor, not disinherited bjmame, 
natim exheredati facti, extraneis should, in the succession to the goods 
lieredibus eorum in bonis Latinorum of a Latin, be preferred to any strangers 
praeponerehtur. Quibus supervenit whom a manumittor might institute ^ 
etiam divi Trajani edictum, quod his heirs. The edict of the Emperor 
eundem hominem, si invito vel igno- Trajan followed, by which, if a slave, 
rante patrono ad civitatem venire ex either against the will or without the 
beneficio jmncipis festinavit, facie- Icnowiedge of his x^atron, had managed 
bat vivum quidem civem Eomanum, to obtain Boman citizenship by favour 
Latinum autem morientem. Sed of the emperor, he was regarded as a 
nostra constitutione propter hujus- Boman citizen during his life, but at 
modi condicionum vices et alias difili- his death was looked on as a Latin, 
cultates cum ipsis Latinis etiam But we, being dissatisfied with the 
legem Juniam et senatusconsultmn difficulties attending these changes of 
Largianum et edictum divi Trajani condition, have thought proper, by our 
in perpetuum deleri censuimus, ut constitution, for ever to abolish the 
omnes liberti civitate Bomana fru- Latini, and with them the lex Junia, 
antur, et mirabili modo quibusdam the senatusconsultum Largianmn, and 
ad-jectionibus ipsas vias, qiue in the edict of Trajan; so that aU freed- 
Latinitatem ducebant, ad civitatem men whatever become citizens of Borne. 
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of the 'patrona the same as that of the pah'omis^ and the position 
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praeponerehtur. Quibus supervenit whom a manumittor might institute 
etiam divi Trajani edictum, quod his heirs. The edict of the Emperor 
eundem hominem, si invito veligno- Trajan followed, by which, if a slave, 
rante patrono ad civitatem venire ex either against the will or without the 
beneficio principis festinavit, facie- Imowledge of his patron, had managed 
bat vivum quidem civem Eomanum, to obtain Eoman citizenship by favour 
Latinum autem morientem. Sed of the emperor, he was regarded as a 
nostra constitutione propter hujus- Eoman citizen during his life, but at 
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cultates cum ipsis Latinis etiam But we, being dissatisfied with the 
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Eomanam cai^iendaiii transposiii- And we have happily contrived, by 
mns. some additional dispositions, that the 

very inodes used to confer the freedom 
of Latins have now become modes of 
conferring Eoman citizenship. 

Gai. hi. 56-58, 03-65, 71-73 ; C. vii. 6. * 

Deditidi and Latini JunicvnL See -Bk.’ i. Tit. 5. 3 and note. 

Senatusconsidto Largiano. This seyiatusconsuUum was passed 
in the time of Claudius (a.b. 42), and in the consulate of Lupus 
and Largus. (Gai. hi. 63-67.) As we might infer from the text, 
'the rights of the children of the patron to the succession of a 
^ Latimcs Junianus remained if they were disinherited in any other 
way than by namk 

By the edict of Trajan the rights of the patron were, in the case 
mentioned in the text, restored at the death of a Latinus exactly 
as if the Latimts had never become a citizen by imperial rescript. 
(Gai. hi. 72.) 


Tit. VIII. DE ADSIGNATIONE LIBEKTOEUM. 




In snmma, qnod ad bona liberto- 
rnm, admonendi snmus, senatiim 
»"6ensiiisse, nt qnamvis ad omnes pa- 
troni liberos, qni ejusdem gi*adus 
sint, aeqnaliter bona libertorum per- 
tineant, tamen liceret parent! tin! 
ex liberis adsignare libertmn, nt 
post mortem ejiis solus is patronns 
habeatnr, qui adsignatus est, et ce- 
teri lib eh, qni ipsi qnoqne ad eadem 
bona, nnlla adsignatione interveni- 
ente, pariter admittereiitnr, nihil 
juris in his bonis liabeant. Sed ita 
demum pristinnm jus recipinnt, si 
is, cni adsignatus est, decesserit, 
nrdlis liberis relictis. 


Finally, with regard to the goods 
of fireedmen, we must remember that 
the senate has enacted, that although 
the goods of freedmen belong equally 
to all the childred of tlie patron who 
are in the same degree, yet an ascen- 
dant may assign a freedman to any one 
of his children, so that, after the death 
of the ascendant, the child, to whom 
the freedman was assigned, is alone 
considered as his patron, and the other 
children, who would have been equally 
admitted had there been no assign- 
ment, are wholly excluded. But if 
the child to whom the assignment has 
been made dies without issue they 
regain their former right. 



D. xxxviii. 4. 1. pr. 

The senate enacted this by the consultiim mentioned in 
paragr. 3. 

1. Not only a freedman, but a 
freedwoman may be assigned, and not 
only to a son or grandson, but to a 
daughter or granddaughter. 


*1. Eec tantum libertum, sed 
% \ "^tiam libertam, et non tantum filio 




nepotive, sed etiam frlias neptive ad- 
signare permittitur. 

D. xxxviii. 4. 1. pr., and 4. 3. 1, 2. 

But it was necessary that the child or grandchild should be 
in the power of the patron. 


2. Batur autem base adsignandi 
facultas ei, qui duos pluresve hberos 
in potestate habebit, ut eis, quos in 


2. The power of assigning freed 
persons is ^ven to him who has two 
or more children in his power, and it 
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troni liberos, qui ejusdem gi*adus the goods of freedmen belong equally 
sint, aequaliter bona libertorum per- to all the childred of tlie patron who 
tineant, tamen liceret parent! uni are in the same degree, yet an ascen- 
ex liberis adsignare libertum, ut dant may assign a freedman to any one 
post mortem ejus solus is patronus of his children, so that, after the death 
habeatur, qui adsignatus est, et ce- of the ascendant, the child, to whom 
teri lib eh, qui ipsi qtioque ad eadem the fireedman was assigned, is alone 
bona, nulla adsignatione interveni- considered as his patron, and the other 
ente, pariter admitterentur, nihil children, who would have been equally 
juris in his bonis liabeant. Sed ita admitted had there been no assign- 
demum pristinum jus recipiunt, si inent, are wholly excluded. But if 
is, cui adsignatus est, decesserit, the child to whom the assignment has 
nullis liberis relictis. been made dies without issue they 

regain their former right. 

D. xxxviii. 4. 1. pr. 

The senate enacted this by the consuUum mentioned in 
paragr. 3. 

^ yi. Nec tantum libertum, sed 1. Not only a freedman, but a 
*%tiam libertam, et non tantum filio freedwoman may be assigned, and not 
nepotive, sed etiam film neptive ad- only to a son or grandson, but to a 
signare permittitur. daughter or granddaughter. 

D. xxxviii. 4. 1. pr., and 4. 3. 1, 2. 

But it was necessary that the child or grandchild should be 
in the power of the patron. 

2. Batur autem base adsignandi 2. The power of assigning freed 
facultas ei, qui duos pluresve liberos persons is given to him who has two 
in potestate habebit, ut eis, quos in or more children in his power, and it 
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potestate habet, adsigiiare ei liber- 
tiim liber fcamve liceat. Unde quse- 
rebatur, si eum, eui adsignaverit, 
postea emancipaverit, nnm evane- 
scat adsignatio ? Sed placnit, eva- 
nescere, quod et Jnliano et aliis 
plerisqne visum est. 


is to cbildren in bis power that a fa- 
ther may assign a freedman or freed- 
woman. Hence the question arose, 
supposing a father assigned a freed- 
man to his son, and afterwards eman- 
cipated that son, whether the assign- , 
ment would be destroyed. It has been: 
determined that it is destroyed ; such 
was the opinion of Julian and of most 
others. 


D. xxxviii. 4. 1. pr. 


The senatusconsulkim did not allow the patron to give the 
fi*eedman new heirs, but only to give a preference to particular heirs. 

If the children passed out of the f)ower of the patron, they would 
cease to be heirs of the freedman. 

'X i..-"*- V * 

3. Nee interest, testamento quis 3. It makes no difference, whether , 
adsignet an sine testamento : sed the assignment of a freedman be made 
etiam quibuscumque verbis hoe pa- by testament, or without a testament, 
tronis permittitur facere ex ipso J^oid patrons may make it in any terms 
senatusconsulto, quod Claudianis whatever, by virtue of a 
temporibus factum est Suillo Eufo turn passed in the time of Claudius, in 
et Ostorio Scapula consulibus. the consulship of Suillus Bufus and 

Ostorius Scapula. 

D. xxxviii. 4. 1. ]pr. and 3. 

The date of this sencdusconsiiltmr is given as a.d. 45. 

Just as any expression of the wishes of a patron sufficed to 
make an assignment, so any expression of a contrary wish sufficed 
to revoke it. (D. xxxviii. 4. 1. 4.) The mere disinheriting of a 
child did not revoke a previous assignment. (D. xxxviii. 4. 1. 6.) 


, /V Tit. IX. DE BONORUM POSSESSIONIBUS. 


Jus bonorum possessionis intro- 
ductum est a prsetore emendandi 
veteris juris gratia. Nec solum in 
intestatorum hereditatibus vetus jus 
eo modo i^raetor emendavit, sicut 
supra dictum est, sed in eorum quo- 
que, qui, testamento facto, decesse- 
rint. Nam si alienus postumus 
heres fuerit institutus, quamvis he- 
reditatem jure civili adire non po- 
terat, cum institutio non valebat, 
honorario tanien jure bonorum pos- 
sessor efficiebatur, videlicet cum a 
prsetore adjuvabatur : sed hie e 
nostra constitutione hodie recte he- 
res instituitur, quasi et jure civili 
non incognitus. 

Gai. ii. 242 ; P, i. 1. 


The system of honor iim ^ossessiones 
was introduced by the .n rgetp rs as an ^ 
amendment of the ancient law, tins 
amendment being made with regard to ’ 
the inheritances not only of intestates, “ 
as we have said above, but of those 
also who die after making a testament. 

For if a posthimious stranger was in- T 
stituted heir, although he could notj’^''*^ 
enter upon the inheritance by the civil 
law, inasmuch as his institution would y 
not he valid, yet by the praetorian law 
he might be made the possessoFoTffie 
goods, because he received the assist- 
ance of the praetor. But such a person 
may now, by our constitution, be le-l 
gaUy instituted heir as being not un-| 
recognised even by the civil law. * 

71 ; D. xxxviii. 6. 1. pr. 


The jus civile knew of no other mode of succession than that of 
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nescere, quod et Jnliano et aliis 
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is to cbildren in bis power that a fa- 
ther may assign a freedman or freed- 
woman. Hence the question arose, 
supposing a father assigned a freed- 
man to his son, and afterwards eman- 
cipated that son, whether the assign- , 
ment would be destroyed. It has been: 
determined that it is destroyed ; such 
was the opinion of Julian and of most 
others. 


D. xxxviii. 4. 1. pr. 


The senatusconsulktm did not allow the patron to give the 
fi*eedman new Jh^irs, but only to give a preference to particular heirs. 
If the children passed out of the power of the patron, they would 
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etiam quibuscumque verbis hoe pa- by testament, or without a testament, 
tronis permittitur facere ex ipso i^nd patrons may make it in any terms 
senatusconsulto, quod Claudianis whatever, by virtue of a 
temporibus factum est Suillo Bufo turn passed in the time of Claudius, in 
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Ostorius Scapula. 

D. xxxviii. 4. 1. x:)r. and 3. 

The date of this senatusconmltum is given as a.d. 45. 

-Just as any exx^ression of the wishes of a patron sufficed to 
make an assignment, so any expression of a contrary wish sufficed 
to revoke it. (D. xxxviii. 4. 1. 4.) The mere disinheriting of a 
child did not revoke a x^revious assignment. (D. xxxviii. 4. 1. 6.) 


/V: Tit. IX. DE BOXORUM POSSESSIONIBUS. 


Jus bonorum possessionis intro- 
ductum est a prsetore emendandi 
veteris juris gratia. Nec solum in 
intestatoruin hereditatibus vetus jus 
eo modo xu’setor emendavit, sicut 
supra dictum est, sed in eorum quo- 
que, qui, testamento facto, decesse- 
rint. Nam si alienus postumus 
heres fuerit institutus, quamvis he- 
reditatem jure civili adire non po- 
terat, cum institutio non valebat, 
honorario tanien jure bonorum pos- 
sessor efficiebatur, videlicet cum a 
prsetore adjuvabatur : sed hie e 
nostra constitutione hodie recte he- 
res instituitur, quasi et jure civili 
non incognitus. 


The system of honor iim ^ossesaiones 
was mtroduced by the p^rgetprs^as an 
amendment of the ancient Iot, tins 
amendment being made with regard to ’ 
the inheritances not only of intestates, 
as we have said above, hut of those 
also who die after making a testament. 

For if a posthumous stranger was in- T 
stituted heir, although he could notj’^'^ 
enter upon the inheritance by the civil 
law, inasmuch as his institution would . ; 
not be valid, yet by the praetorian law 
he might be made the possessoFofTEe 
goods, because he received the assist- 
ance of the praetor. But such a person 
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Gai. ii. 242 ; P, i. 1. 71 ; D. xxxviii. 6. 1. pr. 


The civile knew of no other mode of succession than that of 
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tliose wlio were strictly lieredes. The pr^tor introduced a new 
mode, that by giving possession of the goods. This was, in its ori- 
gin, merely the placing of the person best entitled in at least tempo- 
rary possession of the liereditas in case this possession was disputed ; 
and then the praetor, being thus called on to admit to the possession, 
in process of time regulated this admission by the feeling of natural 
justice which it was part of his province to entertain, and admitted, 
in many cases, those whose blood gave a claim, in preference to 
those whom the course of the civil law marked out. He did not, 
indeed, admit any one whom the law expressly rejected; for the 
prsetor could not openly violate the law ; but when the law was 
silent, the praetor took advantage of this silence to admit persons 
whom the law passed over. (D. xxxvii. 1. 12. 1.) He never gave 
the dominhm Qmritarmm in any of the goods of the inheritance, 
but only the dominium honitarimn (see Introd. sec. 62), i.e. he 
made all that constituted the inheritance a part of the goods in 
i bonis ') of the person to whom he gave the possession, and then 
I usucapion gave this person the legal ownership. 

The constitution referred to in the text is not in the Code we 
now have. 


1. Aliqiiancio tamen neqne emen- 
clandi neqiie impugnandi veteris 
juris, sed inagis confirmandi gratia 
poUicetnr bonormn possessionem. 
Nam illis quoque, qui recte facto 
testamento heredes instituti sunt, 
dat secundum tabulas bonorum xoos- 
sessionem : item ab intestato suos 
heredes et adgnatos ad bonorum };)OS- 
sessionem vocat : sed et remota quo- 
(pie bonorum x)ossessione, ad eos 
liereditas pertinet jure civili. 


1. But the xiriutor sometimes be- 
stows the iiossession of goods with a 
wish not to amend or impugn the old 
law, but to confirm it ; for he also 
gives xiossession sec/wmlum tahulaa to 
those who are appointed heirs by regu- 
lar testament. He also calls mi heredes 
and agnati to the possession of the 
goods of intestates, and yet the inherit- 
ance would be theirs by the civil law, 
even if the pr^tor did not gi\'e the 
possession of the goods. 




Gai. hi. M ; D. xxxvii. 1. G. 1. 


Ik" 


I! 




The x>®^^son to whom the pimtor gave the honorum fOHHOsdo 
could make use of the interdict (see Introd. sec. 107) beginning 
with the words ^ Quorum honorum ; ’ and as this was tlie readiest 
way of XDrocuring the prmtor’s aid in being placed in x^ossession, the 
heir might be glad to adopt it, though the jpOHsessio lumorum did 
not give him, as it did others, a title to succeed, which he would 
not otherwise have had. 

In cases provided for by the edict the prmtor gave xiossession 
in the exercise of his executive authority ('possesdo edictalis). If 
there were special circumstances in the case, the prmtor would, after 
hearing opponents, give a special po ssession (possendo decretaMs) 
which was not always protected by the interdict Quorum honorum^ 
but might be protected only by an interdict forbidding forcible 
eviction. (D. xxxvii. 9. 1. 14; xxxvii. 1. 3. 8 ; xliii. 4.) 






2. Quos autem praetor solus vocat 2. But those whom the ^iraGtor alone 


ad hereditatem, heredes quidem ipso calls to an inheritance, do not inlaw 
jure non hunt (nam praetor heredem become heirs, inasmuch as the x^'^tor 
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tliose wlio were strictly lieredes. The pr^tor introduced a new 
mode, that by giving possession of the goods. This was, in its ori- 
gin, merely the placing of the person best entitled in at least tempo- 
rary possession of the heroditas in case/this possession was disputed ; 
and then the prsetor, being thus called on to admit to the possession, 
in process of time regulated this admission by the feeling of natural 
justice which it was part of his province to entertain, and admitted, 
in many cases, those whose blood gave a claim, in preference to 
those whom the course of the civil law marked out. He did not, 
indeed, admit any one whom the law expressly rejected; for the 
prsetor could not openly violate the law ; but when the law was 
silent, the praetor took advantage of this silence to admit persons 
whom the law passed over. (D. xxxvii. 1. 12. 1.) He never gave 
the dominnim Qmritarium in any of the goods of the inheritance, 

■ but only the dominium Imiitarium (see Introd. sec. 62), i.e. he 
made all that constituted the inheritance a part of the goods in 
i lonis ') of the person to whom he gave the possession, and then 
I usucapion gave this person the legal ownership. 

The constitution referred to in the text is not in the Code we 
now have. 
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1. Aliqiianclo tamen neqne emen- 
(landi neqiie impugnandi veteris 
juris, sed inagis confirmandi gratia 
poUicetnr bonormii possessionem. 
Nam illis quoque, qui recte facto 
testamento heredes instituti sunt, 
dat secundum tabulas bonorum xoos- 
sessionem : item ab intestato suos 
heredes et adgnatos ad bonorum };)OS- 
sessionem vocat : sed et remota quo- 
(pie bonorum x)ossessione, ad eos 
hereditas pertinet jure civili. 

Gai. hi. B4 ; 




1. But the X7rix;tor sometimes be- 
stows the i^ossession of goods with a 
wish not to amend or impugn the old 
law, but to confirm it ; for he also 
gives x^ossession sec/undurii kilnilaa to 
those who are ax^pointod heirs by regu- 
lar testament. He also calls sui heredes 
and agnati to the possession of the 
goods of intestates, and yet the inherit- 
ance woiild be theirs by the civil law, 
even if the praetor did not gi\'e the 
possession of the goods. 

D. xxxvii. 1. G. 1. 


The person to whom the pimtor gave the honorum fOHHesHio 
could make use of the interdict (see Introd. sec. 107) beginning 
with the words ‘ Quorum honorum ; ’ and as this was tlie readiest 
way of x3rocuring the prmtor’s aid in being placed in x:)ossession, the 
heir might be glad to adopt it, though the jpossessio honorum did 
not give him, as it did others, a title to succeed, which he would 
not otherwise have had. 

In cases provided for by the edict the prmtor gave x)ossession 
in the exercise of his executive authority ('possesdo Gdidalis), If 
there were special circumstances in the case, the prmtor would, after 
hearing opponents, give a, special p ossession (possesdo decretaMs) 
which was not always protected by the interdict Quorum honorum^ 
but might be protected only by an interdict forbidding forcible 
eviction. (D. xxxvii. 9. 1. 14; xxxvii. 1. 3. 8 ; xliii. 4.) 


I j ^ 2^ Quos axitem praetor solus vocat 


2. But those whom the |)r8Gtor alone 
ad hereditatem, heredes quidem ipso calls to an inheritance, do not inlaw 
jure non hunt (nam x^rsetor heredem become heirs, inasmuch as the x^'^tor 
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facere non potest : per legem enim 
tantum vel similem juris eonstitn- 
tionem heredes fiunt, Telnti per 
senatusconsultum et constitutiones 
principales) : sed cum eis praetor dat 
bonorum possessionem, loco bere- 
dum constituimtiu’ et vocantur bo- 
noriun possessores. Adhnc antem 
et alios compliires gradus pr^tor 
fecit in bonorum possessionibus dan- 
dis, dum id agebat, ne qtiis sine 
snecessore moriatur : nam angiistis- 
simis finibus constitutum per legem 
diiodecim tabularum jus percipien- 
darum hereditatum praetor ex bono 
et aequo dilata-^it. 


cannot make an heir, for heirs are 
made only by a law, or by what has 
the effect of a law, as a senatmconsiil- 
tum or an imperial constitution. But 
when the praetor gives any persons the 
possession of goods, they stand in the 
place of heirs, and are called the pos- 
sessors of the goods. The praetor has 
also devised many other orders of per- 
sons to whom the possession of goods 
may be granted, from a wish to insure 
that no man should die mthout a suc- 
cessor. In short, the right of succeed- • 
ing to inheritances, which w'as confined 
uithin very narrow limits by the law 
of the Twelve Tables, has been ex- 
tended by the i>rietor in conformity to 
the principles of justice and equity. 


Gai. hi. 18, 25, 32, 33. 


3. Sunt autem bononun posses- 
siones ex testamento quidem hae. 
Prima, quae pr^teritis liberis datm* 
vocaturque contra tabulas. Sectmda, 
quam omnibus jure scriptis heredi- 
bus prsetor poUicetur ideoque voca- 
tur secundum tabulas. Et cum de 
testamentis prius locutus est, ad in- 
testatos transitum fecit. Et prime 
loco suis heredibus et his, qui ex 
edicto praetoris suis connumerantur, 
dat bonorum possessionem, quae vo- 
catur unde liberi. Secundo legiti- 
mis heredibus : tertio decern per- 
sonis, quas extraneo manumissori 
praeferebat (sunt autem decern per- 
sonae hae: pater, mater, avus, avia, 
tarn patemi quam matemi, item 
filius, filia, nepos, neptis, tarn ex 
filio quam ex fiHa, frater, soror, sive 
eonsanguinei sive uterini) : quarto 
cognatis proximis : quinto turn quern 
ex famiha : sexto patrono et patronae 
liberisque eorum et parentibus : se- 
ptimo viro et uxori : octavo cognatis 
manumissoris. 


Gai. hi. 26-30; B. 


3. The testamentary possessions of 

goods are these. First, that which is . 

given to children passed over in theli ‘ 
testament ; this is called contra tahu- , 
las. Secondly, that which the praetor ^ '/ 
promises to all those legally instituted 
heirs, and is therefore called ^ossessio 
secundum tabulas. After having spoken 
of testaments, he passes on to intes- r 

tacies : and first he gives the possession j 
of goods, called zuide liberi^ to the sui 
heredes, or to those who by the prae- ^ it ' 
torian edict are numbered among the 
suiheredes; secondly, to the legal heirs jj " * ^ 
thirdly, to the ten persons who were % 
preferred to a patron, if a stranger ^ ^ 

and these ten persons were, a father ; 
a mother; a grandfather or grand- 
mother, paternal or maternal ; a son ; 
a daughter; a grandson or grand- 
daughter, as well by a daughter as by 
a son; a brother or sister, either by , , 
the father or uterine. Then, fourthly, i 
he gives the possession of goods to the . . , 
nearest cognati ; fifthly, ‘ fu jn quezn ex I ' J ^ ^ 
familia,^ to the nearest member of the I ^ 
family of the patron; sixthly, to thelH 
patron or patroness, and to their clul- 1 ^ X"*/- 
dren and ascendants ; seventhly, to a 
husband and wife; eighthly, to the Vr A 
cognati of the manumittor. “* ‘ ^ , 

xxxviii. 6, 1. pr. and 1. 


Tlie various kin ds of possessions of goods may be divided accord- 
ing as tbey were tesiamentary (ex testamento^ or ah intestato. 
Tinder tlie first bead com© tbe two kinds called eontra tohulcis and 
secundum tahjlas. 

1. Tbe fossessio contra tabular was given, as it is’ said in 
tbe text, to cbildren passed over in tbe testament. It was also 
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3. The testamentary possessions of 

goods are these. First, that which is 

given to children passed over in the 
testament ; this is caUed contra tabu- 
las. Secondly, that which the praetor 
promises to ail those legally instituted 
heirs, and is therefore called ^ossessio 
seen ndum tabulas. After having spoken 
of testaments, he passes on to intes- 
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of goods, called unde liberi^ to the sui 
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a daughter; a grandson or grand- 
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a son; a brother or sister, either by -r. 
the father or uterine. Then, fourthly, 
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Gai. iii. 26-30 ; D. xxxviii. 6, 1. pr. and 1. 


The various hindsi of possessions of goods may be divided accord- 
ing as they were testamentary {ex testamento) or ab mtesfato. 
Under the first head com© the two Mnds called eontra tahulas and 

secundum tahulas. , . . 

1. The possessio contra tahulas was given, as it is’ said in 

the text, to children passed over in the testament. It vas also 
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given, as we liave seen, to a |)atron passed over. (Tit. 7. 1.) It 
was not given against the testament of women, as they had no sid 
heredes, (D. xxxvii. 4. 4. 2.) 

2. The possessio secundum tahulas was given not only when 
the testament was in due form and valid, but also when it would 
have had no effect according to the civil law. The prtntor gave 
, the possession though the testament was defective in form, as, for 
instance, if it contained no family e muncvjmtio or nuncupation. 
(Ulp. Reg. 28. 6. See Bk. ii. Tit. 17. 6.) Theprmtor, again, only 
required that the testator should have been capable of making a 
testament at the time he made it and at his death, without regard 
to the intermediate time. (See Bk. ii. Tit. 10. 6 note ; D. xxxvii. 11. 
1. 8.) He permitted the institution of the posthumous child of a 
stranger (see Bk. ii. Tit. 20. 26), and would, in cases where a gift 
•was conditional, place the heir or legatee in possession of the goods 
while the condition was pending, and remove him if the condition 
was not fulfilled. (D. xxxvii. 11. 5. 6.) 

The 2 ^ossessio seotindnm tahulas was not given until after that 
contra tabidas, that is, not until it was ascertained that there 
were no children passed over, or that they had made no claim 
within the time fixed by law. (D. xxxvii, 11. 2. pr.) 

If there was no testament, the pnetor gave the possession under 
one of the following heads : Unde liber i — Unde legitimi — Unde 
decern personai — U7bde cognaM — Turn (juem ex faimilia — Unde 
liberi patroni patronaaiue et pwrentes eoram — (hide vi/r el uxor 
— Unde cognati manumissoris. (Ul?. ii-er/. xxviii. 7.) 

These are given in the text in the order in which they occurred 
in the edict ; and those beginning with unde are in that form, by 
a contraction for ea paxs edicti unde Uheri vocantur^ unde Ixgitmii 
vocantur, &c. . , ' 

Four only have reference to the succession of persons of free 
birth : U^ide hberij unde legitimi^ mide cognaM^ unde vi/r et uxor. 
The other four arc only applicable to freedmen. 

1. The pjossessio 'mide Uheri was given to the sui lisredes and 
those called with them, in case there was no testament, or one 
wholly inoperative. If thei’e was a testament not allowed to 
operate, the possessio would be that co^itra, tahulas. 

^ 2. That iinde legitimi was given to all those who would be the- 
heirs of the deceased that is, to those summoned to the 

succession by the law of the Twelve Tables, and those placed in 
the same rank by subsequent legislation. This part of the edict 
ran thus : — Turn quenv ei lieredem esse ojgorteret^ si iniestatus 
mortuus esset. (D. xxxviii. 7. 1.) It inckxded the sui heredes, if 
they did not apply for, or even if they had refused, the pujssessio 
uncle Uheri j the agnati^ those placed by the constitutions in the 
rank of agnati.^ the mother under the seniatuscmmilkmi TertuU 
Uanum^ the children under the senalmconsuMnm OrpMUanum^ 
•^nd the jpatron and his children as tlie heredes legitimi of their 
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given, as we liave seen, to a jDatron passed over. (Tit. 7. 1.) It 
was not given against the testament of women, as they had no siti 
Jieredes, (D. xxxvii. 4. 4. 2.) 

2. The possessio secundum tcdmlas was given not only when 
the testament was in due form and valid, but also when it would 
have had no effect according to the civil law. The praetor gave 
the possession though the testament was defective in form, as, for 
instance, if it contained no familim mcmcvpatio or nuncupation. 
(Ulp. Reg. 28. 6. See Bk. ii. Tit. 17. 6.) Theprmtor, again, only 
required that the testator should have been capable of making a 
testament at the time he made it and at his death, without regard 
to the intermediate time. (See Bk. ii. Tit. 10. 6 note ; D. xxxvii. 11. 
1.8.) He permitted the institution of the posthumous child of a 
stranger (see Bk. ii. Tit. 20. 26), and would, in cases where a gift 
■was conditional, place the heir or legatee in possession of the goods 
while the condition was pending, and remove him if the condition 
was not fulfilled. (D. xxxvii. 11. 5. 6.) 

The iiossessio secundum tahulas was not given until after that 
contra tccbulas, that is, not until it was ascertained that there 
were no children passed over, or that they had made no claim 
within the time fixed by law. (D. xxxvii. 11. 2. pr.) 

If there was no testament, the pnotor gave the possession under 
one of the following heads : IJnde liheri — Unde legiUmi — Unde 
decern ^ersonce — Unde cognati — Turn guem ex frmvlUa — Unde 
liberi patroyii patroncAifiue et jgcurentes eornm — Unde vir et uxor 
— Unde cognati manumissoris. (Ul?. Reg. xxviii. 7.) 

These are given in the text in the order in which they occurred 
in the edict ; and those beginning with unde are in that form, by 
a contraction for ea ixtrs edicU imde liheri vo(.mdm\ unde hujitimi 
vocantuT, &c. • 

Four only have reference to the succession of persons of free 
birth : Unde liberij unde legitimi.^ unde cognaM.^ unde vi/r et uxor. 
The other four arc only applicable to freedmen. 

1. . The possefisio unde liheri was given to the sui Jisredes and 
those called with them, in case there was no testament, or one 
wholly inoperative. If thei*e was a testament not allowed to 
operate, the possessio would be that contra, tahulas. 

2. That unde legiUmi was given to all those who would be the 
heirs of the deceased that is, to those summoned to the 

succession by the law of the Twelve Tables, and those placed in 
the same rank by subsequent legislation. This part of the edict 
ran thus : — Turn guem ei heredem esse oporteret^ si intesiatus 
morkms esset. (D. xxxviii. 7. 1.) It included the sui heredes, if 
they did not apply for, or even if they had refused, the p>ossessio 
unde liheri j the agnatij those placed by the constitutions in the 
rank of agnati^ the mother under the senbatuscmisidtxmh TeriuU 
lianum^ the children nnder the semitusconsuUum Orpddtianum, 
"^nd the jiatron and his children as tlie her odes lepitimi of their 
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3. That imde decern personce was givea to the ten persons men- 
tioned in the text in preference to a .stranger who might have 
emancipated a free person, after having acquired him in manci^no 
for the purpose of the fictitious sale necessary to emancipation. 
This emancipation made the emancipator the patron, and gave 
him rights of succession, which the praetor postponed by the edict. 

4. The possessio unde^ cqgnaii created a new class of persons 

interested in the succession by ties of blood which gave no claim 
except under the edict. The sni heredes and if they had 

omitted to come in under the previous parts of the edict, might 
come in as cognati. 

5. The jj'ossemo turn guem ex fmiilia was given to the nearest 
member of the family of the patron (Ulp. Eeg. 28. 7) in default 
of the sui heredes taking under the unde liberty or of the patron 
or his children taking under the iinde legitimi. The words 
seem to be an abridgment of part of the edict, ‘ turn quern ex 
famiUa patroni f roximiim oportehit^ vocahod For the first two 
words is read sometimes tanciuam^ and this reading, which derives 
some support from, the paraphrase of Theophilus, is adopted by 
Huschke ; but f/um quern seems most in keeping with the usual 
phraseology of the edict. (D. xxxviii. 7. 1.) 

6. The unde liberi patroni patronceque et parentes 

eonm was given to the descendants of the patrou., whether they 
had been in the power of the patron or not, and to the ascendants, 
whether the patron had been in their power or not — thus going a 
step beyond the last-mentioned possession, which was only given 
to a person in the family of the patron. This is as probable an 
account as any of the use of this and the last possessio ; but so 
little is known respecting them, that we cannot be certain how 
they were applied. 

7. The possessio unde vir et uxor gave husband and wife 
reciprocal rights of succession. The only mode in which one 
married person succeeded by the jus civile to the goods of another 
was when the wife passed into the power of her husband by in 
manum convention for she then succeeded as his daughter. (Gai. 
hi. 3.) The husband and wife succeeded in default of cognati. 

8. The possessio unde cognati manumissoris was given to all 
the blood relations of the patron. In the possession given exclu- 
sively with reference to the goods of freedmen, it was the same as 
with those given alike of the goods of free persons and of freed- 
men ; any one who might have a]pplied for an earlier possession 
might, if he failed to do so, apply for a later possession, in the 
terms of which he was included. Thus the quem proximtim 
might apply as for the possessio unde liheri patroni^ &c., and 
both he and one of the liberi patfroni might have applied for 
that unde cognati manumissoris. 

If there was no one to whom possession of goods could be I 
given, the right to the goods devolved to the people, and, in the I 
times of the later emperors, to the fiseus. (Si nemo sitn ad quem I 
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4. The possessio unde^ corjjiaM created a new class of persons 
interested in the succession by ties of blood which gave no claim 
except under the edict. The sid heredes and legitimi^ if they had 
omitted to come in under the previous parts of the edict, might 
come in as cognati. 

5. The 2 ^ossessio turn guem ex familia was given to the nearest 

member of the family of the patron (Ulp. Eeg. 28. 7) in default 
of the siti heredes taking under the imd.e liberi^ or of the patron 
or his children taking under the unde legitimi. The words 
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Huschke ; but tain guem seems most in keeping with the usual 
phraseology of the edict. (D. xxxviii. 7. 1.) 

6. The unde liberi patroni patronceque et parentes 

eorum was given to the descendants of the patron., whether they 
had been in the power of the patron or not, and to the ascendants, 
whether the patron had been in their power or not — thus going a 
step beyond the last-mentioned possession, which was only given 
to a iierson in the family of the patron. This is as probable an 
account as any of the use of this and the last possessio ; but so 
little is known respecting them, that we cannot be certain how 
they were applied. 

7. The possessio unde vir et uxor gave husband and wife 
reciprocal rights of succession. The only mode iii which one 
married person succeeded by the jus civile to the goods of another 
was when the wife passed into the power of her husband by in 
manum convention for she then succeeded as his daughter. (Gai. 
iii. 3.) The husband and wife succeeded in default of cognati, 

8. The possessio unde cognati manumissoris was given to all 
the blood relations of the patron. In the possession given exclu- 
sively with reference to the goods of freedmen, it was the same as 
with those given alike of the goods of free persons and of freed- 
men ; any one who might have applied for an earlier possession 
might, if he failed to do so, apply for a later possession, in the 
terms of which he was included. Thus the quern proximtim 
might apply as for the' ^onde liheri patroni^ &c., and 
both he and one of the liberi patroni might have applied for 
that unde cognati manumissoris. 

If there was no one to whom possession of goods could be I 
given, the right to the goods devolved to the people, and, in the I 
times of the later emperors, to the fiscitsT (8i nemo sU., ad quem I 
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hoTboriim ‘possessio pertinere possit^ cvut sit qiiidem^ sed jus simm 
omisarit^ populo hona deferiinhir ex lege Julia caducaria,) (XJlp. 
Reg. 28. 7.) 

4. Sed eas quidem praetoria in- 
dnxit jiirisdietio. NoWs tamen niliil 
ineuriostim prsetermissiim est, sed 
nostris constitiitionibns omnia cor- 
rigentes, contra tabulas qnidem 
et secundnm tabiilas bonorum pos- 
sessiones admisimiis utpote neees- 

■ sarias constitntas, nec non ab inte- 
state unde liberi et unde legitimi 
bonorum possessiones. Quae autem 
in prastoris edicto quinto loco j)osita 
fuerat, id est unde decern personae, 
earn pio proposito et comi)endioso 
sermone supervaeuam ostendimus : 
cum enim praefata bonorum pos- 
sessio decern personas praeponebat 
extraneo manmnissori, nostra con- 
stitutio, quam de emancipatione 
liberorum fecimiis, omnibus paren- 
tibus eisdemque manumissoribus 
contracta fiducia manumissionem 
facere dedit, ut ipsa manumissio 
eorum hoc in se habeat privilegium 
et supei'vacua fiat praedicta bono- 
rum possessio. Sublata igitur j)ra‘.- 
fata quinta bonorum possessione, in 
gradum ejus sextam antea bonorum 
possessionem reduximus et quintam 
iecimus, (piam printer proximis co- 
gnatis pollicetur. 

C. viii. 49. C. 

See Tit. 2. 8. 

5. Ciimque antea septimo loco 5. As to the possession turn quern 

fuerat bonorum possessio turn quern ex familia^ formerly in the seventh 
ex familia et octavo imde liberi pa- place, and the possession imde liheri 
troni patronaeque et parentes eorum, patroni patrcmceq%iG et parentes eorum^ 
utramque per constitutionem no- in the eighth, we have now annulled 
stram, quam de jure patronatus fe- them both by om constitution con- 
cimus,penitusvacuavimus: cum enim cerning the right of patronage. For 
ad similitudinem suecessionis in- j having made the successions of liber « 
genuoriim libertinorimi successiones ; Uni like those of ingenui, except that 
posuimus, quas usque ad .quintum ' we have limited tire former to the 
tantummodo gradinn coartavimus, so that there may still 

ut sit aliqua inter ingenuos et libertos remain some difference between them, 
differentia, sufi&ciimt eis tarn contra we think that the possessions contra 
tabulas bonorum possessio quam tahulas^mide legitimi^ and unde eognuti 
unde legitimi et unde cognati, ex may suffice for claimants to vindicate 
quibus possint sua jura vuidicare, their rights ; all the subtle and intricate 
omni scrupulositate et inextricabili niceties of those two kinds of posses- 
errore duarum istarum bonorum sions, turn quern ex familia and unde 
possessionum resoluta. pairon% being done away with. 

The possession tmn quern ex familia is here said to be in the 
seventh place, because it was in the fifth place of the possessiones 
regarding intestacies, and the two possessiones regarding testa- 
mentary successions came before. 


4. Such are the possessions of goods 
introduced by the prsetor’s authority. 
We ourselves, who have passed over 
nothing negligently, but have wished 
to amend everything, by our constitu- 
tions have admitted as indispensably ne- 
cessary the possessions of goods conUa 
tabulas d^m^Lsecundum tabulas, and also 
the possessions abintestato, called 
liheri and unde legitimi', but with a 
kind intention, and in a few words, we 
have shown that the possession called 
unde decevi per son ce, which held the 
fifth place in the praetor’s edict, is 
superffuous ; for ten kinds of persons 
were therein preferred to a patron if a 
stranger ; but by our constitution on 
the subject of the emancipation of 
children, parents themselves are the | 
mamiinittors of their children, as iff 
under a fiduciary contract, so that this 
privilege belongs necessarily to the 
manumission they go through, and the 
possession unde deceon per sonce is now 
useless. We have suppressed it there- 
fore, and, putting the sixth in its 
Xdace, have now made that the fifth, 
by which the i^raetor gives the succes- 
sion to the nearest cognati. 
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hoTboriim ‘possessio pertinere possit^ cvut sit qiiidem^ sed jus simm 
omisarit^ populo hona deferiinhir ex lege Julia caducaria,) (XJlp. 
Reg. 28. 7.) 

4. Sed eas quidem praetoria in- 
dnxit jiirisdietio. NoWs tamen niliil 
ineuriostim prsetermissiim est, sed 
nostris constitiitionibns omnia cor- 
rigentes, contra tabulas qnidem 
et secundnm tabiilas bonorum pos- 
sessiones admisimiis utpote neees- 

■ sarias constitntas, nec non ab inte- 
state unde liberi et unde legitimi 
bonorum possessiones. Quae autem 
in prastoris edicto quinto loco j)osita 
fuerat, id est unde decern personae, 
earn pio proposito et comi)endioso 
sermone supervaeuam ostendimus : 
cum enim praefata bonorum pos- 
sessio decern personas praeponebat 
extraneo manmnissori, nostra con- 
stitutio, quam de emancipatione 
liberorum fecimiis, omnibus paren- 
tibus eisdemque manumissoribus 
contracta fiducia manumissionem 
facere dedit, ut ipsa manumissio 
eorum hoc in se habeat privilegium 
et supei'vacua fiat praedicta bono- 
rum possessio. Sublata igitur j)ra‘.- 
fata quinta bonorum possessione, in 
gradum ejus sextam antea bonorum 
possessionem reduximus et quintam 
iecimus, (piam printer proximis co- 
gnatis pollicetur. 

C. viii. 49. C. 

See Tit. 2. 8. 

5. Ciimque antea septimo loco 5. As to the possession turn quern 

fuerat bonorum possessio turn quern ex familia^ formerly in the seventh 
ex familia et octavo imde liberi pa- place, and the possession imde liheri 
troni patronaeque et parentes eorum, patroni patrcmceq%iG et parentes eorum^ 
utramque per constitutionem no- in the eighth, we have now annulled 
stram, quam de jure patronatus fe- them both by om constitution con- 
cimus,penitusvacuavimus: cum enim cerning the right of patronage. For 
ad similitudinem suecessionis in- j having made the successions of liber « 
genuoriim libertinorimi successiones ; Uni like those of ingenui, except that 
posuimus, quas usque ad .quintum ' we have limited tire former to the 
tantummodo gradinn coartavimus, so that there may still 

ut sit aliqua inter ingenuos et libertos remain some difference between them, 
differentia, sufi&ciimt eis tarn contra we think that the possessions contra 
tabulas bonorum possessio quam tahulas^mide legitimi^ and unde eognuti 
unde legitimi et unde cognati, ex may suffice for claimants to vindicate 
quibus possint sua jura vuidicare, their rights ; all the subtle and intricate 
omni scrupulositate et inextricabili niceties of those two kinds of posses- 
errore duarum istarum bonorum sions, turn quern ex familia and unde 
possessionum resoluta. pairon% being done away with. 

The possession tmn quern ex familia is here said to be in the 
seventh place, because it was in the fifth place of the possessiones 
regarding intestacies, and the two possessiones regarding testa- 
mentary successions came before. 


4. Such are the possessions of goods 
introduced by the prsetor’s authority. 
We ourselves, who have passed over 
nothing negligently, but have wished 
to amend everything, by our constitu- 
tions have admitted as indispensably ne- 
cessary the possessions of goods conUa 
tabulas d^m^Lsecundum tabulas, and also 
the possessions abintestato, called 
liheri and unde legitimi', but with a 
kind intention, and in a few words, we 
have shown that the possession called 
unde decevi per son ce, which held the 
fifth place in the praetor’s edict, is 
superffuous ; for ten kinds of persons 
were therein preferred to a patron if a 
stranger ; but by our constitution on 
the subject of the emancipation of 
children, parents themselves are the | 
mamiinittors of their children, as iff 
under a fiduciary contract, so that this 
privilege belongs necessarily to the 
manumission they go through, and the 
possession unde deceon per sonce is now 
useless. We have suppressed it there- 
fore, and, putting the sixth in its 
Xdace, have now made that the fifth, 
by which the i^raetor gives the succes- 
sion to the nearest cognati. 
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6. Aliam vero bonorum posses- 
sionem, (inae imde vir et uxor appel- 
latiir et nono loco inter veteres bo- 
norum possessiones posita fuerat, et 
in suo vigore servavimus et altiore 
loco, id est sexto, earn posuimus, 
decima veteri bonorum possessions, 
quae erat unde cognati manumis- 
soris, propter causas enarratas me- 
rito sublata : ut sex tantummodo 
bonorum possessiones ordinarise 
perinaneant suo vigore pollentes. 

7. Septima eas secuta, quam 
optima rations prastores introduxe- 
runt. Novissime enim promittitur 
edicto his etiam bonorum possessio, 
quibus ut detur, lege vel senatus- 
consulto vel constitutione compre- 
hensum est, quam neque bonorum 
possessionibus, quae ab intestate 
veniunt, neque eis, quae ex testa- 
mento sunt, praetor stabili jure con- 
numeravit, sed quasi ultimum et 
extraordinarium auxilium, prout res 
exigit, aecommodavit scilicet his, qui 
ex legibus, senatusconsultis, con- 
stitutionibus principum ex novo 
jure vel ex testamento vel ab in- 
testate venimit. 


6. The other possession of goods, 
called unde vir et uxor, which held the 
ninth place among the ancient posses- 
sions, we have preserved in full force, 
and have given it a higher place, 
namely, the sixth. The tenth of the 
ancient possessions, called unde cog- 
nati manumissoris, has been de- 
servedly abohshed for reasons already 
given; and there now, therefore, re- 
main in force only six ordinary posses- 
sions of goods. 

7. To these a seventh possession 
has been added, which the praetors 
have most properly introduced. Tor 
by the last disposition of the edict, 
possession of goods is promised to all 
those to whom it is given by any 
law, senatitsconsuUum, or constitu- 
tion. The praetor has not positively 
numbered this possession of goods 
either with the possessions of the goods 
of intestates, or of persons who have 
made a testament ; but has given it, 
according to the exigence of the case, 
as the last and extraordinary resource 
of those who are called to the succes| 
sions of intestates, or under a testaf 
ment whether by a law, a senat%cscon\ 
sidtum, or, in later times, by an im| 
perial constitution. 


D. xxxviii. 14. 


The difference between the possessio qidbus ut detur, lege vel 
senat'usconsidto vel constiketione comprehensum est, ov, as it was 
sometimes called, the possessio turn quihus ex legibus (Theoph. 
Faraphr?), and the possessio unde legitimi, was, that the first was 
given when the law, &c., expressly declared that the possession of 
goods was to be given ; the latter when the law, &c., gave the 
hereditas, and the praetor gave the p)ossessio. It was, for instance, 
by means of the possession uti ex legibus, that the patron took 
concurrently with the children of the libertus, by virtue of the lex 
Papia Poppcea, 


8. Cum igitur pluxes species siic- 
cessionum praetor introduxisset eas- 
que per ordinem disposuisset et in 
unaquaque specie successionis saspe 
plures extent dispari gradu personae : 
ne actiones creditorum difierrentur, 
sed haberent, quos convenirent, et ne 
facile in possessionem bonorum de- 
functi mitterentur et eo modo sibi 
consulerent, ideo petend£B bonorum 
possession! certum tempuspraefinivit. 
Liberis itaque et parentibiis tain na- 
turalibus quam adoptivis in petenda 
bonorum possessione anni spatiiun, 


8. As the praetor thus introduced 
and arranged in order many kinds of 
successions, and as in each rank of 
succession persons in different degrees 
of relationship might often be found, 
therefore in order on the one hand 
that the actions of creditors might not 
be delayed, but there might be a 
jiroper person against whom to bring 
them, and on the other hand that the 
creditors might not possess themselves 
of the effects of the deceased too easily , 
and consult solely their own advantage, 
the praetor fixed a certain time within 
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servedly abolished for reasons already 
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The difference between the possessio cjidhus id detur, lege vel 
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sometimes called, the possessio turn qiiihus ex legibus (Theoph. 
Paraphri), and the possessio unde legitimi, was, that the first was 
given when the law, &c., expressly declared that the possession of 
goods was to be given ; the latter when the law, &c., gave the 
hereditas, and the praetor gave the -j^ossessio. It was, for instance, 


by means of the possession iiti 
concurrently with the children of 
Papia Poppcea, 

8. Cum igitur pluxes species siic- 
cessionum praetor introduxisset eas- 
que per ordinem disposuisset et in 
unaquaque specie successionis saspe 
plures extent dispari gradu personae : 
ne actiones creditorum difierrentur, 
sed haberent, quos convenirent, et ne 
facile in possessionem bonorum de- 
functi mitterentur et eo modo sibi 
consulerent, ideo petend£B bonorum 
possession! certum tempuspraefinivit. 
Liberis itaque et parentibiis tain na- 
turalibus quam adoptivis in petenda 
bonorum possessione anni spatium, 


ex legibus, that the patron took 
the libertus, by virtue of the lex 

8. As the praetor thus introduced 
and arranged in order many kinds of 
successions, and as in each rank of 
succession persons in different degrees 
of relationship might often be found, 
therefore in order on the one hand 
that the actions of creditors might not 
be delayed, but there might be a 
proper person against whom to bring 
them, and on the other hand that the 
creditors might not possess themselves 
of the effects of the deceased too easily, 
and consult solely their own advantage, 
the prsetor fixed a certain time within 
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'ceteris centum dierum dedit. wlncli the possession of the goods was 

to be demanded. To ascendants and 
children, whether natural or adoptive, 
he allowed Qn£^.. 5 ^ear, within which 
they must ask for possession. To all 
other persons he allow'ed i^hundred 
days, 

D. xxxviii. 9. 1. pr. and 12. 

Tlie speGies mccessionum correspond .to the different 
sessiones. 


9. Et si intra hoc temxuis ah(xuis 
bonorum possessionem non x>etierit, 
ejusdem gradus personis aderescit: 
vel si nemo ex eo sit, deineeps cete- 
ris xnoinde bonorum j)ossessionem 
ex successorio edicto x)ollic^tur, ac 
si is, qui jirsecedebat, ex eo numero 
non esset. Sed si quis ita delatam 
sibi bonorum possessionem repudia- 
verit, non quousque tempus bono- 
rum possessioni prsefinitum excesse- 
rit, expectatur, sed statim ceteri ex 
eodem edicto admittuntm. In pe- 
tenda autem bonorum x)ossessione 
dies utiles singuli considerantur. 


D. xxxvii. 1. 3. 9 ; D. xxxvii. 


9. And if any x)erson does not claim 
possession within the time limited, the 
possession accrues to those in the same 
degree with himself ; and if there are 
none of that degree, the praetor, by the 
successory edict, gives the possession 
to the succeeding degrees, exactly as 
if he who preceded had not been in the 
degree in which he was. But if a man 
refuses the X)ossession of goods when it 
is thus offered to him, there is no ne- 
cessity to wait until the time limited is 
ex^nred, but the others in succession 
are instantl}^ admitted under the same 
edict. In reckoning the time allowed 
for aiDidications for the j)ossession of 
goods, only those days which are ittiles 
are counted. 

D. xxxviii, 9. 1. 6, 8, 10 ; 


1.4,5; 

D. xxxviii. 15, 2. 


10. Sed bene anteriores xnincixoes 10. Former emperors have wisely 
et liiiic causae providerunt, ne quis need trouble 

])xo petendo bonorum possessiones himself as to the possession of goods 
curet, sed, quoeumque modo si ad- in the way of making an §xj)re§s cle- 
mittentis earn indicium, intr^. statuta man cl ..; for if he has in any maimer sig- 
tamen tempora, ostenclerit, jdenum mSed within the axixiointed time his 
habeat earum beneficium. wish to accept the possession, he shall 

enjoy the full benefft of the possession 
he can claim. 

C. vi. 9. 8, 9. 

Only those dies were considered ’iiUles wliich were subsequent 
to the person entitled to the j)OSsession being aware of, and c apnlil e 
of claiming, bis right^ and which were not days on whicli magis- 
trates 3JrSo?Transact business {dies nefasti). Demand of posses- 
sion was to be made before a magistrate, that is, before tlie prmtor 
in the city, and the in the jirovince ; for the possession did 

not devolve by course of law, but had to be expressly asked for 
within a prescribed time. A particular formality in the terms of 
the demand was held necessary, the applicant having to say ‘ da 
mihi liano Imiormi 2'>ossess‘W7iem’ (Theoph. Pamph\)^ until a 
constitution of the Emperor Oonstantius (0. vi. 9. 9) permitted 
the application to be made yci any term.s , and before any magis- 
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ceteris centum dieruin declit. wliicli the possession of the goods was 

to be demanded. To ascendants and 
children, whether natural or adoptive, 
he allowed within which 

they must ask for possession. To all 
other persons he allow'ed i^hundred 
days. 

D. xxxviii. 9. 1. pr. and 12. 

Tbe species sitccessionum correspond .to the different 
sessiones. 


9. Et si intra hoc temiDus ah(xuis 
bonorum possessionem non petierit, 
ejusdem gradus personis aderescit: 
vel si nemo ex eo sit, deineeps cete- 
ris proinde bonorum possessionem 
ex successorio edicto j)ollicetur, ac 
si is, qui prsecedebat, ex eo numero 
non esset. Sed si quis ita delatam 
sibi bonorum possessionem repudia- 
verit, non quousque tempus bono- 
rum possessioni prsefinitum excesse- 
rit, expectatur, sed statim ceteri ex 
eodem edicto admittuntur. In i^e- 
tenda autem bonorum possessione 
dies utiles singuli considerantur. 


9. And if any person does not claim 
possession within the time limited, the 
possession accrues to those in the same 
degree with himself ; and if there are 
none of that degree, the praetor, by the 
successory edict, gives the possession 
to the succeeding degrees, exactly as 
if he who preceded had not been in the 
degree in which he was. But if a man 
refuses the possession of goods wdien it 
is thus offered to him, there is no ne- 
cessity to wait until the time limited is 
expired, but the others in succession 
are instantly admitted under the same 
edict. In reckoning the time allowed 
for applications for the possession of 
goods, only those days which are utiles 
are counted. 


D. xxxvii. 1, 3. 9 ; D. xxxvii. 1. 4, 5 ; D. xxxviii, 9. 1. 6, 8, 10 ; 
D. xxxviii. 15. 2. 


10. Sed bene anteriores principes 10. Former emperors have wisely 
et hiiic causa^. providerunt, iie quis person need trouble 

pro petendo bonorum possessiones himself as to the possession of goods 
ciuet, sed, quocumque modo si ad- in the way of making an express cle- 
mittentis earn indicium, intr|. statuta man cl ..; for if he has in any maimer sig- 
tamen tempora, ostenclerit, plenum mSed within the appointed time his 
habeat earum beneficium. wish to accept the possession, he shall 

enjoy the full beneiit of the possession 
he can claim. 

C. vi. 9. 8, 9. 

Only those dies were considered ’iiUles which were subsequent 
to the person entitled to the possession being aware of, and c q^paKL e 
of claiming, his right^ and which were not days on whicli magis- 
trates cGTno^Transact business (flies nefasti). Demand of posses- 
sion was to be made before a magistrate, that is, before the prmtor 
in the city, and the p’otscs in the province ; for the possession did 
not devolve by course of law, but had to be expressly asked for 
within a prescribed time. A particular formality in the terms of 
the demand was held necessary, the applicant having to say ‘ da 
mihi lianc Imioriim ptossess'ionem^ (Theoph. Pamph\)^ until a 
constitution of the Emperor Constantins (C. vi. 9. 9) permitted 
the application to be made i ^n any terms , and before any magis- 
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trate, and another constitution of the same emperor excused those 
whom ignorance of what was the proper cause, or whom absence 
prevented from making an application. (C. vi. 9. 8.) In the time 
of Justinian there was no application before a magistrate ; any act 
that manifested the wish to have the possession was enough. 

Sometimes the possession of goods was said to be given sine re, 
as opposed to mm re. (Gai. iii. 35-38; Ulp. Reg, 28. 18.) The 
possession might be claimed, in many cases, by persons who- were 
en titled to enter on the inheritance^ as ...heirs under the civil law. 
If these persons entered on the inheritance without demanding 
possession of the goods, the right to this possession devolved, at 
the expiration of the time in which they might have claimed it, 
to the next class entitled to it. But if the person standing next 
in the order of praetorian succession demanded the possession in 
such a case, he received it, but only i.e. he was placed | 

in the legal position of possessor of the goods, but did not really^ 
have any share in those goods which formed the inheritance of the . 
heir under the civil law. 


As we have now finished the subject of successions ah intestato, 
as treated of in the Institutes, and seen the system prevailing 
when the Institutes were published, this is the most natural place 
to notice briefly the complete change introduced by the 118th and 
127th Novels, which were issued respectively in the years 643 and 
547. By this sweeping change, the difference between the possessio 
honorum and the hereditas^ and that between agnati and cognati 
(except in the case of arrogation), were entirely suppressed, and 
three orders of succession were created : the first, that of 
descendants ; the second, that of asc end ants ; the third, that of 
collaterals. (1.) The descendants succeeded, whether emancipated 
or not, and whether adoptive or natural, to the exclusion of all 
other relations, and without distinction § f sex or degree. When 
they were in the first degree, they shared the inheritance per 
capita; when in the second, they shared it per stirpes, (2.) If 
there were no descendants, the succession belonged to the 
ascendants, except that, when there were brothers or sisters of 
the whole blood, the ascendants shared the inheritance with them, 
each person who had a claim to succeed taking an equal share. 
When there were several ascendants, the n earest e xcluded the 
more remote ; if two or more ascendants of the same degree were 
not in„tJie,.same line, that is, wei'e partly in the paternal, partly in 
the maternal line, then the ascendants of one line took one half, 
and the ascendants of the other took the other half, although 
there might be more of the same degree in one line than in the 
other. (3.) If there were no ascendants, then eame, first, brothers 
and sisters of the whole blood, then brothers and sisters of the 
half-blood, no distinction being made between consanguinei, -ce," 
and utermi^ -a\ The children of a deceased brother or sister were 
allowed to represent their deceased parent, and to receive the 


i 






•iX-'j t./. : i,.P> i| 

v V I® 



i" 

I Cli ^4^ 


LIB. III. TIT. IX. 


311 


trate, and another constitution of the same emperor excused those 
whom ignorance of what was the proper cause, or whom absence 
prevented from making an application. (C. vi. 9. 8.) In the time 
of J ustinian there was no application before a magistrate ; any act 
that manifested the wish to have the possession was enough. 

Sometimes the possession of goods was said to be given sine re, 
as opposed to enm re. (Gai. iii. 35-38; Ulp. Reg, 28. 18.) The 
possession might be claimed, in many cases, by persons who- were 
en titled to enter on the inheritance^ as ..beirs under the civil law. 
If these persons entered on the inheritance without demanding 
possession of the goods, the right to this possession devolved, at 
the expiration of the time in which they might have claimed it, 
to the next class entitled to it. But if the person standing next 
in the order of praetorian succession demanded the possession in 
such a case, he received it, but only i.e. he was placed | 

in the legal position of possessor of the goods, but did not really^ 
have any share in those goods which formed the inheritance of the . 
heir under the civil law. 


As we have now finished the subject of successions ah intestato, 
as treated of in the Institutes, and seen the system prevailing 
when the Institutes were published, this is the most natural place 
to notice briefly the complete change introduced by the 118th and 
127th Novels, which were issued respectively in the years 643 and 
547. By this sweeping change, the difference between the possessio 
honorum and the hereditas^ and that between agnati and cognati 
(except in the case of arrogation), were entirely suppressed, and 
three orders of succession were created : the first, that of 
descendants ; the second, that of asc end ants ; the third, that of 
collaterals. (1.) The descendants succeeded, whether emancipated 
or not, and whether adoptive or natural, to the exclusion of all 
other relations, and without distinction ff sex or degree. When 
they were in the first degree, they shared the inheritance fer 
ca^nta; when in the second, they shared it per stirpes, (2.) If 
there were no descendants, the succession belonged to the 
ascendants, except that, when there were brothers or sisters of 
the whole blood, the ascendants shared the inheritance with them, 
each person who had a claim to succeed taking an equal share. 
When there were several ascendants, the n earest e xcluded the 
more remote ; if two or more ascendants of the same degree were 

not in„tJie,.same line, that is, were partly in the paternal, partly in 

the maternal line, then the ascendants of one line took one half, 
and the ascendants of the other took the other half, although 
there might be more of the same degree in one line than in the 
other. (3.) If there were no ascendants, then came, first, brothers 
and sisters of the whole blood, then brothers and sisters of the 
half-blood, no distinction being made between consanguinei^ 
and utermi^ -ce. The children of a deceased brother or sister were 





allowed to represent their deceased parent, and to receive the | 
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<5 share that parent would have received; but the grandchildren of 
a brother or sister were not allowed to rej)resent their grandfather 
or grandmother. If there were no brothers and sisters, or children 
of brothers and sisters, the nearest relation, in whatever degree, 
succeeded ; if there were several in the same degree, they shared 
the inheritance jper capita. Finally, it is specially provided that 
these reforms are to apply only to those persons pid catJwlicce 
jidei sunt. 


Tit.X. db adquisitione per adrogationem. 



Est et alteriiis generis per imiver- 
sitatem successio, quse neque lege 
duodecim tabnlarum neqiie praetoris 
edicto, sed eo jure, quod consensu 
receptum est, introducta est. 


. ’ 1: Ecce enim cum paterfamilias 

sese in adrogationem dat, omnes res 
ejus corporales et incorporales quae- 
que ei debitas sunt, adrogatori ante 
quidem pleno jure adquirebantur, 
exceptis his, quae per capitis deminu- 
tionem pereunt, quales sunt opera- 
rum obligationes et jus adgnationis. 
Usus etenim et ususfructus licet liis 
antea connumerabantur, attamen 
capitis deminutione minima eos tolli, 
nostra prohibuit constitutio. 

Gai. iii. 83 ; 


There is also another kind of uni- 
versal succession, introduced neither 
by the law of the Twelve Tables, nor 
by the edict of the prictor, but by the 
law which rests on general consent, 
iii. 82. 

1. Eor if the father of a family 
gives himself in arrogation, his pro- 
perty corporeal and incorporeal, and 
the debts due to him, were formerly 
acquired in full ownership by the arro- 
gator, with the exception only of those 
things which were lost by the capitis 
demimitio, as the obligation of services! 
and the rights of agnation. Formerly,! 
Tise and usufruct were numbered | 
among these, but one of our constitu- 1 
tions prevents their extinction by the I 
minima deminu tio . 

C. iii. 33. 16. 


Gains remarks that the property of the wife who passed in 
manum viri was acquired by her husband exactly as fully as that 
of the paterfamilias was by the person who arrogated him. Every- 
thing belonging to them passed to the husband or arrogator, except 
only those things which were ipso facto destroyed by the change 
of status; for example, services which, as the price of liis free- 
dom, the freedman bound himself by oath to render to the patron, 
gpezaz^W'., jW'igcitiones^ were due to him personally, and were no 
longer due if the paWon passed into the power of another. The 
...of agnation were also lost by the change of status^ as the 
person arrogated passed out of his civil family. 


^ ^ O' f- 


, 2. Nunc autem nos eandem ad- 
quisitionem, quiE per adrogationem 
fiehat, coartavimus ad simiiitudinem 
naturalium parentum r*" nihil etenim 
aliud nisi tantummodo ususfructus 
tarn naturalibus patrifcus quam ado- 
ptivis per filiosfamilias adquiritur in 
his rebus, quse extrinsecus hliis ob- 
veniunt, dominio eisintegro servato : 


2. At the present day ac(inisitions 
by arrogation are restrained within the 
same limits as acquisitions by natural 
parents. Neither natural nor adoptive 
parents now acquire anything but the 
Uaafeict of those things which come 
to their children from any extraneous; 
source, the chilcken still retaining the 
dominmm. But, if an arrogated son 
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<5 share that parent would have received; but the grandchildren of 
a brother or sister were not allowed to represent their grandfather 
or grandmother. If there were no brothers and sisters, or children 
of brothers and sisters, the nearest relation, in whatever degree, 
succeeded ; if there were several in the same degree, they shared 
the inheritance per capita. Finally, it is specially provided that 
these reforms are to apply only to those persons ciui catholicce 
jidei sunt. 


Tit.X. db adquisitione per adrogationem. 



lt'-m;. ' 1 . 


Est et alteriiis generis per imiver- 
sitatem successio, quae necxue lege 
duodecim tabnlarum neque praetoris 
edicto, sed eo jure, quod consensu 
receptum est, introducta est. 

G-ai. 

■ ...r* 

. 

, 1: Ecce enim cum paterfamilias 

y sese in adrogationem dat, omnes res 
ejus corporales et incorporales quae- 
que ei debitas sunt, adrogatori ante 
quidem pleno jure adquirebantur, 
exceptis his, quae per capitis deminu- 
tionem pereunt, quales sunt opera- 
rum obligationes et jus adgnationis. 
Usus etenim et ususfructus licet liis 
antea connumerabantur, attamen 
capitis deminutione minima eos tolli, 
nostra prohibuit constitutio. 

Gai. iii. 83 ; 


There is also another kind of uni- 
versal succession, introduced neither 
by the law of the Twelve Tables, nor 
by the edict of the xniBtor, but by the 
law which rests on general consent, 
iii. 82. 

1. Eor if the father of a family 
gives himself in arrogation, his x)ro- 
perty corporeal aiid incorporeal, and 
the debts due to him, were formerly 
acquired in full ownership by the arro- 
gator, with the exception only of those 
things which were lost by the capitin 
demimitio, as the obligation of services! 
and the rights of agnation. Formerly,! 
Tise and usufruct were numbered | 
among these, but one of our constitu- 1 
tions prevents their extinction by the I 
'ininima deniinu t io . 

C. iii. 33. 16. 




Gains remarks that the property of the wife who passed in 
manum viri was acquired by her husband exactly as fully as that 
ot the paterfamilias was by the person who arrogated him. Every- 
thing belonging to them passed to the husband or arrogator, except 
only those things which were ip)so facto destroyed by the change 
of status; for example, services which, as the xnice of liis free- 
dom, the freedman bound himself by oath to render to the x>atron, 
were due to him personally, and were no 
longer due if the patron passed into the power of another. The 
...of agnation were also lost by the change of status^ as the 
person arrogated passed out of his civil family. 


. 2. Nunc autem nos eandem ad- 
quisitionem, quiE per adrogationem 
fiehat, coartavimus ad simiiitudinem 
naturalium ];)arentum r*" nihil etenim 
aliud nisi tantummodo ususfructus 
tarn naturalibus patrii>us quam ado- 
ptivis per filiosfamilias adquiritur in 
his rebus, quse extrinsecus hliis ob- 
veniunt, dominio eisintegro servato : 


2. At the ju’esent day ac(inisitions 
by arrogation are restrained within the 
same limits as acquisitions by natural 
Xiarents. Neither natural nor adoptive 
jiarents now acquire anything but the 
uasfeict of those things which come 
to their children from any extraneous j 
source, the children still retaining the 
dominium. But, if an arrogated son 
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mortuo aiitem filio adrogato in ado- 
ptiva familia etiam dominitim ejns 
ad adrogatorem transit, nisi snper- 
sint alias personaa, quae ex nostra 
constitiitione patrem in his, quae 
adquiri non possunt, antecedimt. 


dies in his adoptive family, then the 
property also will pass to the arrogator, 
provided there exist none of those 
persons who, by our 'constitution, are 
preferred to the father in the succes- 
sion of those things which cannot be 
acquired by liim. 


The order of succession fixed by later emperors and Justinian 
to the goods of the jiliusfamilicts coming to him from his mother, 
or as legacies, gifts, from sources other than the father (jgecu- 
Zmm which could not be acquired by the father, but 

only the usufruct of which passed to him), was — 1. His children; ^ 
2. His brothers or sisters ; 3. His ancestors, the father taking 
before the grandfather. (0. vi. 61. 3, 4, 6 ; C. vi. 59. 11.) 


3. Sed ex diverse pro eo, quod is 
debuit, qui se in adoptionem dedit, 
ipso quidem jure adrogator non te- 
netur, sed nomine filii convenietiu’ 
et, si noluerit eum defendere, permit- 
titur creditoribus per competentes 
nostros magistratus bona, qu-ae ejus 
cum Tisufructu futura fuissent, si se 
alieno juri non subjeeisset, possidere 
et legitimo modo ea disponere. 


3. On the other hand, an arrogator 
is not directly bound to satisfy the 
debts of his adopted son, but he may 
be sued in his son’s name ; and if he 
refuses to answer for his son, then the 
creditors may, by order of the pro^Der 
magistrates, seize upon and sell in the 
manner prescribed by law those goods, 
of which the usufruct, as well as the 
property, would have been in the 
debtor, if he had not made himself 
subiect to the power of another, 
iii. 84. 


The arrogator succeeded to all the rights of action for debt 
which the person arrogated had, but not to the debts. For the 
arrogator was in the position of a father, who was not bound by 
the obligations of a son. Under the jus civile^ the debts them- 
selves were extinguished by the change of status ; but the praetor 
made the property of the arrogated son answerable for them, and, ‘ 
creating a sort of restitutio in integrum in favour of the creditor, 
gave an action against the arrogated as if the cevpitis minutio 
had not taken place ; and then, if the arrogate c did not guarantee 
the creditors, the praetor put the creditors in possession of the 
goods brought by the arrogated to the arrogator, with leave to 
sell them. (D. iv. 5. 2. 1 ; Gai. iii. 84.) 


Tit. XI. DE EO, GUI LIBERTATIS CAUSA BONA 
, ADDICUNTUR. • ^ 


Accessit novus casus successionis 
ex constitutione divi Marci. Nam si 
lii, qui libertatem acceperunt a domi- 
no in testamento, ex quo non aditur 
bereditas, velint bona sibi addici 
libertatum conservandarum causa, 
audiuntur. Et ita rescripto divi 


A new species of succession has 
been added by the constitution of the 
Emperor Marcus. For, if those slaves, 
to whom freedc^ has been given by 
the testament of their master, under 
which testament no one will accept the 
inheritance, wish that the property 
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mortuo aiitem filio adrogato in ado- 
ptiva familia etiam dominitim ejns 
ad adrogatorem transit, nisi snper- 
sint alia3 personaa, quse ex nostra 
constitiitione patrem in his, quae 
adquiri non possunt, antecedimt. 


dies in his adoptive family, then the 
property also will pass to the arrogator, 
provided there exist none of those 
persons who, by our 'constitution, are 
preferred to the father in the succes- 
sion of those things which cannot be 
acquired by liim. 


The order of succession fixed by later emperors and Justinian 
to the goods of the jiliusfamilicts coming to him from his mother, 
or as legacies, gifts, &c.j from sources other than the father (jgecu- 
which could not be acquired by the father, but 
only the usufruct of which passed to him), was — 1. His children; | 
2. His brothers or sisters ; 3. His ancestors, the father taking ! 
before the grandfather. (0. vi. 61. 3, 4, 6 ; C. vi. 59. 11.) 


3. Sed ex diverse pro eo, quod is 
debuit, qui se in adoptionem dedit, 
ipso quidem jure adrogator non te- 
netur, sed nomine filii convenietur 
et, si noluerit eum defendere, permit- 
titur creditoribus per competentes 
nostros magistratus bona, quae ejus 
cum usufructu futura fuissent, si se 
alieno juri non subjeeisset, possidere 
et legitimo modo ea disponere. 


Gai. 


3. On the other hand, an arrogator 
is not directly bound to satisfy the 
debts of his adopted son, but he may 
be sued in his son’s name ; and if he 
refuses to answer for his son, then the 
creditors may, by order of the pro^Der 
magistrates, seize upon and sell in the 
manner prescribed by law those goods, 
of which the usufruct, as well as the 
property, would have been in the 
debtor, if he had not made himself 
subiect to the power of another, 
iii. 84. 


't 


The arrogator succeeded to all the rights of action for debt 
which the person arrogated had, but not to the debts. For the 
arrogator was in the position of a father, who was not bound by 
the obligations of a son. Under the jus civile^ the debts them- 
selves were extinguished by the change of status ; but the praetor 
made the property of the arrogated son answerable for them, and, 
creating a sort of restitutio in mtegrum in favour of the creditor, 
gave an action against the arrogated as if the capitis minutio 
had not taken place ; and then, if the arrogate c did not guarantee 
the creditors, the praetor put the creditors in possession of the 
goods brought by the arrogated to the arrogator, with leave to 
sell them. (D. iv. 5. 2. 1 ; Gai. iii. 84.) 
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DE EO, GUI LIBERTATIS CAUSA BONA 
ADDICUNTUR.,^ , ,#!t 




Accessit novus casus successionis 
ex constitutione divi Marci. Nam si 
lii, qui libertatem acceperunt a domi- 
no in testamento, ex quo non aditur 
bereditas, velint bona sibi addici 
libertatum conservandarum causa, 
audiuntur. Et ita rescripto divi 


A new species of succession has 
been added by the constitution of the 
Emperor Marcus. For, if those slaves, 
to whom freedc^ has been given by 
the testament of their master, under 
which testament no one will accept the 
inheritance, wish that the property 
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Marci ad ropiliuni Rufuni coiUiiio should ho adjudged to tlunu, iu iU’der 
tur. that oi’fect may 1x3 given to the dis- 

position for their onfranehiHoimmi. 
their laxpiost is granted. 8uoh is tin* 
etlect of ii r(‘H(‘ript addrosscHl by the 
Ihup(.‘ror Marous to Popilius Ilufus. 

])- xl. 4. dO. ])r. and L 


If no /u*r/'s (\f', trsimjiniiu a,cce]>Lal tlu* inlundtanot^ if (lovolvixl 
to tlio //o/vv/r.s* (fh juul if no Ao/’/k ob infrsfdin a(*cu‘|)to{l 

ifj it. d(3Volvecl to tlufy/sr-us ; if tin*, //.se/os would not a.cci'pfc it, tin* 
creditors coidd havi*. the goods of tin* deceased sold for their iMundit . 
But if the deceased had by tiHsiaineid. or eodieil given IVt^edoin to 
any slaves, then, after tin* iidieritaiKu*. had been sueeessively re- 
jected by tin*, //crcf/c.s* ca: /c.s7c///c///o, tlie t/crrdt's nh i/iit'sltfhu and 
the ;//.s‘r?/.v, a|)])lica.i ion. might, lx* imide to hav(‘ tin* goods given up 
to the appliatuti insk*ad oi’ l)eing sold by tin* ert*dit<ors, tin* appli- 
cant un,d(*r taking to t'nfrancldst* ilw olbtu* slav(‘S and in satisfy the 
creditors, and then the ai>]di(*a.nt heeann* the j;ox\y%s’or, 

though, not tiie owner < if a-ll tin* property id' tin* de(‘t*ase<l. If the 
inheritance was ai‘ce|>iH'd by any ln*ir, or if tlu^n* were in> sluvixs 
to whom tin* di*ceas(*d had l<*ft their lil)erty’, then this adAleih* 
<*ou,ld not take ]>laec. 

(Jains makes no nn‘nt'ion of this nnxh* of ucipiisil inn /x'c 

] a. (‘irtannsiancM* used to fix his dat<n as showing* tha, I 
ho wrok* befon^ tln‘ timo wln‘n Marcus Aurelius ivssiu*d tln% reserijd 
contained in the next paragraph. 


1, Ycrha r(*scrij)ti ita h(* ha.hen{ : 

‘ Hi Virgiuio Viih'ul.i, <pii t.i*stam<’uU) 
sun liiH‘ri?d<u.u <{uihuHda.m adHcripsit, 
iK^miuo HU(x3(3S.snr<3 ah iutn.stntn ex* 
Istonks in ea ra-usa. h<»na esse en'p(‘. 
runt, ut vcniri deheant: is, rttjns d(' 
ea re notio cmi, lulituH, rationem dn- 
Hiderii tui hahehit, ut lliH'rtatum 
tain earnm, tpise din‘cUu ijuam 
eamm, (|U«* per Hpeci<un fahaenne 
misni rehctie Hunt, tuenda rum gratia 
addicantur tibi, si idouee enxliUa’i' 
bus eaveris de snlhln, (puxl ruiipn' 
ilehetur, solvendn. Kt hi {pud<*ni, 
<{uihi^s direeta Ubertas data <‘Ht, 
jarrimh* lib(*ri erunt, ae si bercxhtaH 
a.dita essc^t : hi autem, (pins h(u‘(»H 
rngatUK tust maniuuittere, a to liber- 
tatem couHequantur : nisi si non alia 
enuditdnne Vidis lama tibi addlci, 
Jptam ut etiam (pii directn libortaituu 
aeoeparunt, tui Uherti liant; naiu 
hiiic etiam voluaiati tiue, si ii, da 
quorum statu agitur, cnnHentiant, 
auotoritat|m nostram aectuumoda- 
mm,. Ef ne hujus r<iH('rii)ti{>iuH 
nostr© ©mohmientum alia ratinim 
irritum fiat, si fisous bona tigimscere 


1. liu! fnlbfwiug lU’e the teriuH of 
tin* n'sri'ipt : * If tln^ c*.st.nt<* nf Vii*' 
^.tuius \id(‘nH, wht> hy t(*Htnmeut. has 
giv<*n iln*ir fre(*d«>m tt> et'rmiu sliues. 
must nereKsarily Ix^ snld, there hr- 
iug no suceesHnr udesni/o, ilnij 
tin* huigislrate whn has the <'ugiu 
sanet3 nf tin* alTnir shall u|>nn appli 
eatinu attend in ynur rtxpit'sL that. 
r<»r the preseiaing the libeil;, 

nf llnmt' in whom it was givcui, either 
dir<*(‘t!y nr hy a JutvirttnuHinniitu^ tin* 
<‘Htat(i <}fth<* <l(*e{*aH«*d mny he adjudgin! 
to ytHi. nn ennditinn that ynu give 
gnnil HtH'urity to the (‘OxlitorH that their 
<*laimH shidl lx* Hatishctl in fulL Ami 
all those*, tn wln^m fre(*(lnm was gtvt*u 
directly, shaii then heenme free, ex- 
ae.ily as if the inlu^riituna* Inwl been 
entered uptm ; hut thnse whnm the 
heir was nr<lere<l U» mauundfc shall nle 
tain tlndr frec*dmn t\\nn yt»u oijly; 
unless ynu wish that the gands tlusl 
deceased shnuld la» adimlged to you 
on no other cnuditimi than that thoHO 
slav(*H also whn receivet! their liberty 
directly hy testament shall bicoine 
ynur froedmen; lor if thnso who are 
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Marci acl ropiiiuni Rnfniii coiUiiie* should ho adjudged to theia, iu iU’dor 

that olfoct^ may h<‘ given to the dis- 
position for their onfranehiHouumi. 
their request is guaudod. 8uoh is tlu* 
etlect of a. rcsstuipi addrosscHl by the 
fhupi.'ror llarous to I’opilius llufus. 
l>- xl. 4. dO. pr. and L 


If no /zeros* zv; trsimnrnfu a,(;*ce|)tc‘(l tlu‘ inlu'ritanot*, if, (bnudviMl 
to tlio /zezvv/e.s* rfh /zz-Zes/zz/o, juul if no /zza’/s ah a(*C(‘|)to(l 

it^ it cbnmlved to the //szozs ; if t.h(» //.svzzs would not a.eei'pt it, tlu* 
creditors could liavci the ]goods of the decnuised sold for their lauudil . 
Itut it the deeeuued luid by tevsfaiueut or codicil gdvcM frzaMloin to 
any slaves, tlien, after tlu* inherit«an(H‘. luid been successively re- 
jected by the. lirrvdrs rx frsfffuinffit, the l/crrdrs alt and 

the /z.swz/.v, a/pplical ion. might lx* nuide lo luivi* tlu* goods givzus up 
to the appljeant instead of Ixung sold by ilu* cnaiilzors, Hu* appli- 
(uiid) u n,d( u’tiik i ng to tudra-nchist* ilu* oiIu‘r slav(‘S and to sa.l isfv t hc' 
CLcdiiiors, and then the a|)|di(*a.fd l)c(*unie the /izozo/uzz/z. 
though. iKJt i he owner of a-ll tla^ properly td’ diH‘ease<l. if the 
liilioritance wa,s a(W|)ti‘d by any luu’r, dr il* thm-i* were no hIuvins 
to whom tlu‘ decea,s(Ml had hdV their lilHuiy, then lliis nzd/zV/d. 
<'ou,ld not take ]>hicc. 

(naiiis nuiikes no iiHuiiion ol i.his nuxh^ of’ u(*(pnsition /xv* zzzzz*- 
rrmittimi] a, circinnsiancM* used to lix his dalig jis slazwing tha,t 
he wrot<‘ ludbn^ tla‘- time wh(‘n Marcus Aurelius issiuul flu^ rescriid 
contained in the next paragraph. 


1. Ywha n^Hcripti itzi h(* ludMuit : 
‘Hi Virgiido Vahudi, <pi{ t.i*slam<am) 
sun lIlH‘rf.?n<a.u zpiihuHdjun adscripsit, 
iKauiuo HucKUwsurz^ ah iuhustjito cn» 
intonks in ca (‘a/tisa. houa (‘ss<' cu'pi'- 
runt, ut veniri duhtamt: is, rujus dv 
ca r© notio oHi, azlitus, ralionum dt'- 
nklerii tut hahehit, iit iil.iTtatmii 
taiu eanuu, (jua* (itiaut 

eanuu, (jna'i por Hpeauam liihacoue 
misHi rehettr Hunt, tiuuuln nun gnkia 
ziddicantur tibi, si idoiua^ fnalituri. 
iaiH caveris do sulidu, (pual cuizpa' 
debotiur, Bolvtauhu Lt hi tpudiau, 
<iuihqs directa lihertaB data I'st, 
|)enu<l(' lilxu’i enmt ae si hertulitaH 
a-dita (‘SHc‘t : hi autem, (pins h(U’(»H 
rugzkiiK (‘st mauiuiiiitere, a to liber- 
tatem coziNezpumtur : nisi si tunutlia 
condieioue v<*iiH ^ humi, tibi addici, 
<iuam ut (diiam (jui tlireck) libortakan 
aeoepanmt, tui Uherti tizuit; nam 
huic etiam voluatziti tiue, si ii, dc 
^uemm statu agitur, cunseiitiank 
i»uctoritat@m luzatram a<*eeiuiiu)da- 
lutis. Ef na hujus reHcrijztiuiuH 
ncsk© ©m.olmnentum alia rat iuim 
irritum fiat, si fisoug bona tiguescere 


1. Idu! following are tin* fenuH ef 
the_ rescript: ‘ If tin* (*.st,at<‘ <4* Vir- 
giniuH \bd(‘nH, wht> by k'Htnmeut has 
givz'U iluur fnualom ft) (‘ertaiu sIiucsh, 
umst neeesHarily kt' wobi, there la*, 
iug ptg aucresHor inivnlitii), Uhuj 
the magisfrate who has the* <*ogiu 
sanec^ of th(‘ zdVnir shall upojj appli 
eafci<»u atleiul to your nspU'sL tluiL 
for th(^ Hzik(! of primerving llw lihertv 
of jhoH«U,o wliorti i! wjlh giv«*m oiiheV 
dirt'ctly ur hy zi jUIvlvttnimiHHUiii, flic 

(‘state <}fth<^ (l(*e{niK(*d mny lx* Hdjtaigtn! 
Uz yuu. on eoudit ion tiuU. you give 
goczdHtH'urily to the (‘reditzu's that tiuur 
elaiiuH slmll Ih‘ Hatished in hdh And 
Jill those, to whtun frez'dom was giviui 
directly, shall then h<H’onu’ frtau (‘X- 
ac.tly as if tlu^ inlu‘ritanct‘ luul been 
(uitenul uptui ; hut tIujHe wluuti the 
heir was ordered to maimmit «hal! oh* 
tain their frecM-lom from yjiu only; 
tmlesH you wish that the gaod« of tlie’i 
deceased should h(» adjudged to you 
on no otluu' coudititui than that tho«o 
slav(‘H aiH(j who received their liherty 
directly by testament gluill bicoine 
your froedmen ; for if those who are 
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\^)lu(3rit, ei hi, <[iu r(l)nH nostris to receive their freedom agree to this, 
atiendvnit, Bcieut, coiumodo pecii- we are willing that your wishes hi this 
uijirio })rser('rehdam lihertatis can- respect sliall he couiidied with. And, 
siun et ita hona cogeuda, ut lihertas lest the henelit of this our rescript 
his Halva sit, (pii eaiu adipisci potn- should he lost in another way, namely 
(O’lnit, si luax^ditas ex testaineiito hy the property^ being seized on 
.‘idiia ('HS{‘t.’ behalf of the imperial treasury, be 

it known to the officers of our revenue, 
that the gift of liberty is to he attended 
to more than our pecuniary advantage ; 
and seizure shall be made of the pro- 
perty in such a w'ay as to preserve the 
freedom of those who would have been 
in a situation to obtain it, had. the 
inheritance been entered on under the 
tt'stamoni.’ 

D. xl. 5. 2, and 5. 4, 8, 11. 12, 17. 


l^y a (’oustritution of (JorcUan, it. was (1(‘, dared that tlie rescript 
(d‘ iVIjircus Aundius extcviuhHl to cases in. wliidi. a j^trauger, and 
not oiu‘. of the Hhi.ves of the d(‘.cea,sed, applied for the addiction. 
((^ vii.2. i\,) 

When lh(‘ iidierii.aiUH'. wjts not ixvjected, but accept(‘d by the 
Ariw/es (th rnlrsliifo or by tli(3 Jisr.Ui<^ tlu^ y/sez/.s-j so far as regards 
the mifnuichismuent of tlu^ slav(‘s, was placed l)y the latter part 
o{‘ this i‘(\Mcrij)t in a. dittV'rnnt. position from that wliich was occu- 
j)ie<l by th(5 hr redes eh hdesleio; whichever accu^pted it,, the ad- 
dlriio eoidd not ta.ke plucks but the Jise,ns was ordered to fulfil tha 
wisluNS of lh(3 d(Hu^ase.(l, whilt^ heredes ah intesiMo were atj 
libcn’ty t.o disregard them. 


2. ]lt>c r<‘Hcripio H\ibveninm (sst 
(4 Hberin.iihtiH ei defunedH, no bona, 
eonun a crediioril)UK poHHid<‘iintur 
et vtaieaui. CerU; si fueviut (^x hac 
cttUHa bona addicta, e<‘HHai bonorimi 
venditio ; eNtilii enini dc^'micti de- 
ftaiBor, et {pfuhuu idoiuuis, qui do 
Holido ertulitoribus cavet. 


Ih Inpriiuis hoc rescripium to- 
tiens locum habet, (nu>fciiuw Umia- 
mento liberfcatas data^ sunt. Quid 
ergo, si (juis intestatuH decedens co- 
dieillis liberfcatem (kidorit iuu[uo adita 
sit ab intestato horaditas Favor 
('onstitutionis dobat locum haborc. 
(k'rte si testatus decedat at codicilliH 
dt‘d<5rit libertataiu, compatera cam, 
tu»mini dubium ost. 


2. 'nuH roKcript is meant to lavour « ^ 
both tlie gift ei’ liberty and also the^ ^ 
docuuised testator, whoso effectB it pre- ^ ^ \ 

vents being seized and sold by credi- 
tors : for, of course, when goods are 
tlins adjudged, in order that liberty 
may be preserved, there cannot be a 
sale hy creditors, for there is some one 
to answer for the deceased, and very 
(diiciontly, as he gives security to the 
ereditors for tlie full satisfaction of 
tlieir cl aims. 

d. 4’ius reH(‘ript is applicable when- 
ever freedom is confcu'red by test^nent. 

Hut what if a master dies intestate, 
having ho(pieathod freedom to his 
slaves by codicdls, and the inheritance 
u-A is not entered xxpon? The 

benefit of the constitution shall extend 
to this case ; of course, if the deceased 
dies testate, freejdOTi codicils 

is ohectuaL 


1). xl. f). 2. 


4. 4hmo constitutioni locum esse, 4. The words of the constitution 
\'erba ostendunt, cum nemo eucces- show, that rT applies^ only when there 
8or ab intestato existat. Ergo quam- i s no successor There- 
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\^)lu(3rit, ei hi, <[iu r(l)nH nostris to receive their Ireeclom agree to this, 
atiendvnifc, Bcieut, coiimioclo pecii- we are willing that your wishes in this 
uijirio })rser('reh(hiui lihertatis can- resj^ect sliall l>e complied with. And, 
siuii et ita lunia cogeuda, ut lihertas lest the henelit of this our rescript 
his Halva sit, (pii cam adipisci potn- should he lost in another way, namely 
(O’lnit, si luvn^ditas ex testaiueiito hy the property being seized on 
.‘uliia ('ss{‘t.’ behalf of the imperial treasury, be 

it known to the officers of our revenue, 
that the gift of liberty is to be attended 
to more than our pecuniary advantage ; 
and seizure shall be made of the pro- 
perty in sucli a w'ay as to preserve the 
freedom of those who would have been 
in a situation to obtain it, had the 
inheritance been entered on under the 
t(‘stamont.’ 


D. xl. 5. 2, 3Uid5. 4, 8, 11. 12, 17. 


I^y a constit ution of {{ovdian, it was (l(‘,clai*ocl that tlie rescript 
(d‘ iVIjircus Aundius exttviuhHl to cases in. wliicli, a jjtrauger, and 
not on(‘. of the shi.ves of the d(‘.ce{ised, applied for the addiction. 
((^ vii.2. t;,) 

When t,h(* inlierit.aiKx^ wjis not ixvjected, but accept(‘d by the 
Iicn’ilvs ah hilrslafo or by tlu^ tlu^ y/.svn/.s*, so fitr as regards 

t.lie mifnuichismuent of tlu^ slav(‘s, was placed l)y the latter part 
of this r(\Mcrij)t in a. diftV'nmt. position from that wliich was occu- 
j)ie<l by tlm linrdcs ah hi fr.^tafo ; whicliever accepted it,, the ad- 
fllrlla could not ta.ke plu(ie, but the Jii^aas was ordered to fulfil tha 
wisluNS of’ tlu3 (l(3(u^astul, luar.daH ah intedalo were atj 

libcu’ty t'O disregard Ibem. 


2. Hoc r<‘Hcripto H\ibv(!niam (sst 
(4 liberinblaiH el, ([(dYmetis, ne bona, 
oonim a crediiorihus poHHid(‘antur 
(4 vtaieaui. Certe si fuevint (^x hac 
causa bona addicta, c<‘HHai bonorum 
venditio ; cKNiilti enim (hdVmcM de- 
tensor, et, {}uid(uu idoiHuiH, <pii do 
Holido crtulltoribus caved.- 


II. Inprimis hoc roscripium to- 
tiens loctiin habc4, (Hu>fciimH iesia- 
mento liberfcatoH dala^ sunt. Quid 
ergo, si (juis intestatuH docedens co- 
dicdllis libertatem dadorii luupio adita 
sit ab intestato bored itas ? b’avov 
('onstiiutiouis dobot locum haboro. 
(kudo si tostatUB decodat at codknlliH 
dt‘d<5rit. libcrtatoiu, compotaro cam, 
tu'miui dubium ost. 


2. Thia roseript is meant to tavour ^ * 
both tlio gift u.f lihorLy and also the^ 
doc(,uiH(:ul testator, whoso eflects it pre- ^ ^ 

vents being aoi/.od Jind sold by credi- 
tors : for, of course, when goods are 
Uius jidjudgud, in order that liberty 
may bo preserved, there cannot be a 
sale by creditors, for there is some one 
to answer for the deceased, and very 
('fficiently, as he gives security to the 
creditors for tlio full satisfaction of 
their claims. 

II. dTiia reH(‘ript is 3i,i>plicablo when- 
ever freedom is confcu'red by test^nent. 

Hut what if }\. master dies intestate, 
luwijig ho(pieathed freedom to his 
slaves by coditdls, and the inheritance 
<ih intvHtato is not entered xxpon ? The 
benefit of the constitxition shall extend 
to this case ; of course, if the deceased 
dies testate, freedOTi codicils 

is oflectuaL 


1). xl. f). 2. 


4. 4hxno constitutioni locum esse, 4 . The words of the constitution 
\'erba osterulunt, cum nemo succes- show, that rT applies only xvhen there 
sor ab intestato existat. Ergo quam- is no successor in ^ There- 
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dill iiicertuiii sit, iitruin existsit an fore, as long as reniains dotibUnl 
non, CGssabit constitntio : si certnm 'vvluTlKn- fcliere is or is not a snccessor, 
esse ca'.perit, nemincui extare, tunc the eoiistitiition is not applicable) ; Init 
erit constitntioni locus. when it is certain that no one will 

enter upon the succession, it then takes 
effect. 

D. xl. 5. 4. pr. 

a. Si is, ((ui in integrum resti- o. If a ]>erson who has a right to 
tui potest, abstimiit so al> heredi- bt* placed again in cixactly the ]><)sition 
tate, an, quanrvis potest in integrum h(‘ once held, should abstain from tak- 
restitni, potest admitti constitntio ? ing tlu' inluaitance, is the constitution 
Ea dobet a,ddictio bonmaim fieri. lua‘e applvcabbs altluuigh he ma,y pos- 
Quid ergo, si post addictionem sibly bcu'estonsl t() his ibrnua* position V 
libertatum conKervandarnm causa ILa'e, too, an a.djndication of tlu‘ goods 
factam in iutegrimi sit restitntns V may b(^ made. What, tlaai, if, after 
Uti(|ne non <a’it dicendum rovocari an a,djudieation has lauai nia,d<‘ for the 
libta.’tatos,*(pue semel conipidierunt. sak<^ of pres(a*vtng liberty, the. heir is 

restored to his former pt^siiitai ? Th<v 
a.nsw(a' will b(‘ that gifts of libiaTy are ; 
not to be held to la' revolnnl which ■ 
hav(‘ <au’e he<ai <'Hiahlisii(‘<L 
i>. xL f). 4. 1, ‘i. 

Ilic case coutenplatu-d is tlvab of a minor ujidor 2^ 
waB Acres ah /bt/cs/oYo. If ho had n,<*ce|)tod the mhorilanco at. oiuv, 
ho would havo taknn it without any of the burdmiH, Huch an gfiftn 
of libtviiy^ ■with wliicli it was cliargisl by tlie t(‘Htanumts whicdi had 
becoTUO of uo (dibet. Hut if‘h(^ r(duHo<! 1,0 accept it, and tlu’* slaves 
wore eiifranchiso(l liy addiotiou iHung gjrantod, tlum when the luinor 

I attaini'd tlio ago of 25, and was (Uititb^d to tho 'tr.HfIfittai /•//. /v/fc- 
was tho froodom gained by tho slaves to ho nw'oki'd ? Jus- 
tinian says uudoul)t(‘dly not. The iuluu'itanro would bo n^stonMl 
to tho minor, l)ut lilxuT.y on(*o given <‘oul<l not bota,kon away again. 

iS *1*^ n. Hiec constitutio lilxirtatum f>. dliis constitution was iniembMl 

C tuendarum causa introducta est : t(j make gifts of liberty t'd(K‘tual ; anil, 
ergo si libertates nulJje Hint datie, tlu'refons when no such gifts are 
cessat constitutio. Quid ergo, si mad(s tlie (‘(jnstitution is not appli- 
vivus dedit libertates vel mortis cabh^ Suppose tlaui a master Ims 
caxisa et, no do hoc <pueratur, utrum given frecalom to his slavi's by a dona 
in fraudem creditorum an non fa- iUm vllh(\r Htirr viv(m ov atfaiiH 
ctinu sit, idcirco volint acldici sibi and, to prevtmt any <pnwiion arising 
bona, an audinndi Hunt? Et magis whether the creditors have h(?en de- 
est, ut audiri debeant, etsi deliciant franded, tho slaves inteiule<l to be cm 
verba constitutionis. franclaHod should petit i<in that tlie 

goods of tho deceased may be adjudged 
to them ; is tins to he allowetl ? And 
we think that we ouglit, mi tin* wlioku 
to say that it is, although the coiwtitu» 
tion Is silent on tins point. 

Sea Bk. L (i. 

7* Sed cum mttUaB divisiones 7. Perc(4ving that th| constitution 
ejusmodi oonstitutiimi deoHsa ^ser- was deficient in many '' respocti, we 
speximus, lata est a nobis plenlssima have publisliod a vary complete eon- 
constitutio, in cjiiam multie species stitution, containing many praviiions, 
collate sunt, (|iiibu8 jus hivjusmodi which complete the legislation on thii 


kcui 
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. dill mcertxim sit, iitrum existsit an fore, as long as it reniains doxibtJnl 

j, - non, CGssabit constitntio : si certnm xvh(‘th(.‘r tliero is or is not a snccessor, 

1 esse ca'.perit, nemineui extare, tunc the constitution is not applicable) ; luit 

erit constitutioni locus. wlien it is certain that no one will 

enter upon the succession, it then takes 
' effect. 

! . , D. xl. 5. 4. pr. 

i 

1 ' 5, Si is, qui in integrum resti- o. If a jayrson who has a right to 

I tui potest, abstinuit so ab heredi- Ik* place<l again in (exactly the ]>osition 

" tate, an, quanrvis potest in integrum luy once held, should abstain from tak- 

restitni, potest admitti constitntio ? ing the* inluaitance, is the constitution 
Ea dobet a,ddictio bonmnim fieri, lu^re npplvcabby, altlnuigli In* ma,y pos- 
Quid ergo, si post addictionem sibly b(y restonal t() his f<>rnu‘r position V 
libertatum conKcrvandanim causa lT(‘re, too, an a.djndication of tin* goods 
lactam in iut(*grimi sit restitutus V may la* made. What, then, if, after 
Uti(|ne non <u’it dicendum rewocari an adjudieatiem has \mm nuub* for the 
libcrtatos,*(pue semel compidierunt. sak<‘ of pres(*rvtng liberty, the. heir is 

restored to his former ptfsilitai ? Th<v 
a.nsw('r will lx* that gifts of liberty are ; 
not to be held to Ik' revolnal which ■ 
hav(* once Ikkoi <'Hiahlish(*<L 
i>, xl. f). 4. 1, ‘i. 


Ilic cas(‘. con tempi a tnd is tlnit, of a minor ujyder 25 
waB Acres oA m/cs/oYo. If lie had a,<*ce|)ted the Inhmdtance at oiuv, 
ho would have taki'ii it without any of the burdeuB, Huch an gfiftn 
of libeiiy^ ivith wliich it was cha-rg^iKl by tlie t(‘Htanumt., wliicdi had 
becoTue of uo (dfect. But if‘h(^ nduned t,() atx;ept it, and the slaveR 
were enfraiichistxl by addietiou iHung gjrantc'd, tlum when thes minor 

! attaini'd tlie agi*. of 25, and was entitb'd to the In- fxfe« 

(jrum^ waH the freedom gained hy the nlaveB to be n^voki'd ? Jus- 
tinian Hays uudoul)t(‘dly not. Tlu^ luluu-itanre would lie n'st onxl 
to the minor, Init lilxuT.y on(*e given <‘ould not bebiken away again. 

' ■*. o. Hicc constitutio Hlxirtatum f>. ^Iiis cxmstituiion was iniend«M| 
I tuendarum causa introducta est : Uj make gifts of liberty t'thx'tual ; anil, 
orgo si libcrtates nulbe Hint data*, tlu'refons wlien no such gifts ar<* 
cessat constitutio. (juid ergo, si ma<le, the (‘(jnstitution is not appli- 
vivus dedit libcrtates vel mortis cablt*. Suppose th(*n a mast(U' Ixis 
causa et, no do hoc <piieratur, utnuu given frecalom to his slavi's by a dona 
in fraudom creditonim an non fa- iunx inihist hitvr m.mH ov inurlin 
ctnm sit, idcirco volint acldici sibi and, to prevtxit any <|mwiion arising 
bona, an audiondi BuntV Et magis whether the creditors have ixHJn de- 
est, ut audiri dobcant, otsi doliciant franded, the Hlavos intende<l to be cm 
verba constitutionis. franclasod should petit i<xi that tlie 

goods of the deceaHed may be adjudgiHl 
to them ; is tliis to be allowetl ? And 
we think that we ouglit, on tin* wliokx 
to say that it is, although the conatitm 
tion IS Hilent on tins point. 

Sea Bk. i. TiL 6. 


7* Sod cum multas divisiomm 7. Porixxving that th| constitution 
ejusmodi constitutioni deoHsa per- was deficient in many '' rospocti, we 
speximusjlata est a nobis plenlsHima have publisliod a vary complete eon* 
constitutio, in qiiam multie spocios stitution, containing many pravisions, 
collate sunt, (|iiibus Jus hujusmodi which complete the legislation on this 




LIB. m. tit. XII. ;;i; 

plenissimTom est effe- Mnd of succession, an, 1 %vi. 1 1. ^ . , •. 
ctnin, qtias ex ipsa leotione constitti- easilv learned bv readin-’' 
tionis potest qtiis cognoscere. tion itself. " ~ - - 

C. vii. 2. 15. 

The cliief diaiiges made by tliis constitution were — L Tlirit 
even if the goods had been sold" by the creditors, the 
still be made within a year from the sale, which was rescinch^ff. .n 
the applicant guaranteeing the creditors; 2. That the f. . 
might be made if the applicant offered a comjgosition satisfect<>n' 
to the creditors, instead of payment in fuU; 3.' That some c^iih k 
the slaves need be enfranchised if the property did not adiuit r^f all 
being enfranchised; and 4. That while, if several persons, liavirik' 
an equal right to apply, asked for an addidio. they became joint 
possessors of the goods; if they ax)plied one after the other, the 
first applicant was preferred. 


in 

ft 


e.i 
'1 1 
.» 


'Pit. XII. 
BANT 


DE SUOOESSIONIBUS SUBLATIS, QL'-E FIK- 
PER BONORUM- ^TENDITIONEM ET EX 
SENATUSCONSULTO OLAEDIANO. 


Erant ante praedictam successio- 
noin olim et aliie per -aniversitatem 
siiccassiones. Qualis faerat bono- 
rmn oinptio, quae de bonis debitoris 
veudendis per miiltas ambages fuerat 
introdncta et tunc locum habebat, 
(piando judicia ordinaria in nsu 
fucrunt : sed cum extraordiuariis 
judiciis postexitas usa est, ideo cum 
ipsis ordinariis judiciis etiam bono- 
innu venditiones exspbaverunt et 
ta»ntnmmodo creditoribns datur 
officio jndicis bona possidere et, 
prout eis utile visum fuerit, ea dis- 
ponere, quod ex latioribus ffigesto- 
I'um libris perfectius apparebit. 

Gai. iii. 77-81 ; D 


There were formerly other kuiil> u| 
universal succession prior to that of 
which W'e have just spoken ; such wm 
the e mptjo wliieli 'wit.h niim- 

iSsIdrmalities was es tablisheil for 


berless 

t he sale of the go pds _ of it 

cdnSnueffwETe’ffie^ v rai m m rut 

were in use ; but afterwards, when the 
judicia extraordinaria were ailojiled. 
the sale of goods passed away with ilit 
judicia ordinaria. Credli^jrs can ii: .‘w: 
do no more than possess tliem-Eh i- 
of the goods of their debtor L.v ..nlei 
of a judge, and dispose f>f thsrii as 
thev think proper. The jeci will 
be found treated of more at in 

the larger work of the Dige .st. 

. xlii. 5 ; C. vii. 72. 9. 

-mis lonn e^nptio per univerrsitatem, one f 

en tire property of ^ T>roTX)rtion o f the j 

receiving xt, apply for permission I 

claims of tVv not ody wten the debtor was ! 

to have the goods sold ® ^ himself so that he could not | 

dead, but (1) when he he was absent, and 

be summoned before the magm ’ h) having been ! 

no one appeared to defend h^ ciaims dF Idxe creditoi^ within 
condemned, te ^id not satisfy iad^made a 


A 

Jt- 


1 3 
I if 


lib. hi. tit. xii. 

*J I I 

siiceessionis plenissimum est m-nri 

C. vii. 2. 15. 

<Jaiiges made W this constitation ^er,-~i. V.-,t 
.'v the creditors, the 

still be made within a year from the sale, which was re*rind-<f. .- 
the applicant guaranteeing the creditors; 2. That the .-.f./; f,". 
iniglit be made if the applicant offered a composition sati.«fact< ,n- 
to tlie creditors, instead of payment in full ; 3. That -ome ^ 
the slaves need be enfranchised if the property did not admit of all 
being enfranchised; and 4. That while, if several pereorH h^virit*’ 
an equal right to apply, asked for an addietio. thev becanie ioint 
yiossessors of the goods ; if they aiiplied one after the c.thor, the 
first applicant was preferred. 


Trr. XII. DE SUOOESSIOXIBUS SUBLATIS, QLXK FIK- 
BANT PER BONORUM- ’iTEXDITIOXEM ET EX 
SENATUSOONSULTO OLABDIAXO. 


J9 


'•f 



Erant ante praedictam auccessio- There were fonnerly other kiiid> u| 
nom oliin et aiise per naiversitatem universal succession prior to that v>f 
aiiccessiones. Qualis fuerat bono- which we have just spoken ; such wm 
min oniptio, quae de bonis debitoris the e ni'M o bonorum wliieli wit.h niiiii- 
vendendis per multas ambages fuerat berlessiofmalities was es tabli^heil for 
introdncta et tunc locum habebat, t he sale of the goo ds of 
<|nando judicia ordinaria in usu cdSlmuid*wh3e « m ru^ 

fuerunt :* sed cum extraordinariis were in use; but afterwards. %v hen ilie 
judiciis posteritas usa est, ideo cum judiHa extraord inarm were atlopied. 
ipaia ordinariis judiciis etiam bono- the sale of goods passed away with ilif 
rum venditiones exspiravemnt et judicia ordinaria. Cretili4.*rs can ii iw 
tantummodo creditoribns datur do no more than possess tliem-Eh 
officio judicis bona possidere et, of the goods of their debtor^j hy 
prout eis utile visum ffierit, ea dis- of a judge, and dispose ihi-iu as 

ponere, quod ex la,tioribus digesto- they think proper. The siiOjeci will 
nun libris perfectius apparebit. be found treated of m 

the larger work of the Digest. 

Gai. iii. 77-81 ; D. xlii. 5 ; C. vii. 72. 9. 


This honontm emptio per universitatem, one of the praetonMi 

modes of execution (see Introd. sec. 108), was a j 

entire nropertv of the debtor to tte perspa who, in considemfrOT of f 

claim, of , The creditor might ap* fe 

to have the goods sold in this way,_not_only when the debtor wa^ 
fload hnt ('ll when he fra.udulen tly hid h imself, so that he could not 
■ be snmmoLd before the mag^trate ; or (2) 

. V . or 14) if he had^made a k/n^rnm. 


A 


i if 
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: was allowed to do by the J id iff. ((Ial iii. 78.) The ?v 7 / 

hononmi, was held to carry willi it tlu* infamy of the del)tor. 
creditors were first placed l)y the ]>netor in possession of tln^ pro- 
perty, i<err((/nd(<^ r<(i{stf, and th<‘- intended sjde was announced 
; by advertisement (pru.^crijififi). ''riiis |>ossession was eontirnuMl 

’ 'a f, ‘ during thirty days if the debtor was alive, and during fifteen if he 

‘ was dead. Tlu' praTor tlieii suminoned a nmt'ting of tin* er(‘(litors, 
y. at wliicl) they chose out' of their own ])ody to condnet tin* btisiness 
‘ for them, called tin" a/u///.s‘/er. o r liv e days t herealbu’, aecord- 

ing as the delator wa.s ali\a^ or dead, tlu^ conditions of sa>le W(‘r<^ 
fixed nndtM’ tlie supervision of the ])netor (/a/A/evd/e). After u, 
furtlier delay of twenty or t(vn days, tvhe goods were |)ui. u|) to 
public aimtxaii, and, the offer of the jdglu'st bid<l<‘r luiving 1)oeu 
accepted, the pimtor ma<Ie tlu‘ edd/V/m, ly whi(h the goods of 
the debtor, though not the (Juiriiarian owiu'rshi]) in ilu^m, W(U’e 
transfernHl to the Aeao/’aa/- who stc^ppinl info t.he |)la,(*(' of’ 

the debtor, and niightj^vu^ a<nd be sued (*xaetly as t !u'. debtor might 
have sued or been sued. (I’mcorii, /^ur. ; (Jai. iii. 7n, Ht).) 
tfiidirlft (Ndintfriff, (\t‘(nt(ir(liiiftriif. (SiM^ Introd. st‘(‘. IDlh) 

])rocess undc'i* tht‘ jifdir/ir v.Mrfttnullinfriaj whicdi is referred 
to in the text, wa.s banned dUlrffcliu htnitniitn: creditors • 

or souK^ of th(un, time being al!ow<‘d for others to come in ((h vii. 

72. 10. })r.) wen^ plac(‘d in poss(‘ssion of th(‘ goods gen«*ra,Ily of 

the d(‘btor, a.nd then tlie goods W(‘re sold, not. in Itloek to one. pur- 
cliasm*, but. sepa-rafidv to ,separa1.e punOuistu’s, as oeeasion offtn’ed. 
(See D, xxvii. 10. 5.) 




1?. ” ' 

1. Krai <‘X siaiatusrtJiiKnll.e 
(dandiane iniH(‘ral>iliH |H'r nnivcn’Hi- 
fcatom a(l<iaiHiti.o, c*nm libera nnili(‘r 
servili ainoro liaecluiiar ipnam Hher^ 
tatem per HenatuHeonsultiim auiii- 
tebat ct emu lib{'rtat(* HuhHtaniijim : 
c|uod intlignum noHiris ienuperihuH 
esse existimanteH, cit a nostra eivi* 
tate (loleri oi non inwai noKiris 
conceHsiumH, 


1. d’lu'u? was also, hy virtue of flu 

other most wndeluMl nuUhod of aequisi 
lion prr fti({vrrH((fftnfi ; when a, frc'e 
woman iiululatal her paKKitui bvra Hla,ve 
and hml luu' fre(*dom under ilnH.vr/nd/o^ 
and with lua* fnu'diun liei 
(‘Hiate. niuH wan, in our <>piniom nn 
worthy ofonr a.ijj(\ and wo have* ilau’e 
fore ala)liHluHl it. in our empire, and for 
iiidthn it to Ix' iuKeried in our 


Gal i. H4, til, ICO; {\ \Wl 24. 


Odiere could be no marriagi* ladaveen a slave, tuid a frtH* pt^rsom 
If, thenvfor<>, a woman born fret^ lived with a slave /x fonfiihf^rfiin^ 
this was thought so disgraceful to Imr, that if the tnastnr of* the 
slave complained by three deminciatious of law eonduct, a iinigis- 
terial dt‘cr(‘e subjectad her to tlic! punmlmumt, mentioned in tlie 
text, and Hhu.ajuiii^ ta^tha-^-nwaieivoih.tk^ 

The strong expression, haeclKvia' must, not be taken 

as indicating anything more than cohabitation with a slave. If 
the woman was a frt ydwj ^nan who thus lived with a slave, she be- 
came again the Blavt^*"o?ner patnm, if lie liad not known of, and 
assented to, her conduct, and the slave of the master of the gliwe 
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was allowed to do by the Jiditf. (Hm. iii. 78.) The 7 / 
hononmi was held to carry wilh it tin* infamy of the del)tor. The, 
creditors were first placed l)y the ]>rmtor in possession of tln^ pro- 
perty, serra/nd((> r(n{sif, and th<^- intended sjde was announced 
by advertisement (/vms‘r/vp//V/). 31iis |>ossession was eontirnuMl 
during thirty days if the debtor was alive, and during fifteen if he 
was dead. Tlu' prahor then siiminoned a meeting of tin* er(‘(litors, 
at wliicl) they chose on(‘ of their own ])ody to condncd- ila* btisiness 
for them, called tln^ a/u///.s‘/cr. hjni o r fiv e days thereatbu’, accord- 
ing as the del)tor wa.s aJivt^ or dead, tiu" conditions of sa>le W(‘r<^ 
fixed nndtM’ tlm supervision of the prad-or ( juthlifuriit)). After u, 
furtlier delay of twenty or f(vn days, t-he goods were pui, n|) to 
public aiK;^!), and, the offer of the Idglu'st bid<h‘r having 1)een 
accepted, "rhe praetor ina<Ie tlu‘ (ftlfliciin, by whi(h the goods of 
the debtor, thongh not the (Juiritarian owiu'rshi]) in tlu^m, were 
transfernd to the litniarimh rnifilin\ who sb^ppial into f.lu* |)hua' of 
the debtor, and niightj^vu^ a.nd he sued t‘xacfly as ilu'. dehfor might 
have svudl orbejvn smal. (I’linorii. /^er. ; (Jai. iii. 7iK HO.) 

tJi(d!(‘l(t (h'(Uih<(n(i^ (SiM^ Introd. siaa lOlh) 

^ '^lie ])r(.)cess nndi‘r fht‘ jndirhi (’.r.trttniulhafriey whicdi is referred 
to in the text, wa.s iananed (lUlrucllu htninnitn-. eredit^ors • 

or soiiK^ of fh(‘m, tiinu‘ Ixnng adowial for others fo eomo in ((h vii. 

72. 10. })r.) wen^ placid in p<)SS(‘SHion of tlu* goods gem Tally of 

the d(d)tor, a.nd then the goods W(‘re sold, not. in Idoek fo one. pur- 
chasiu’, but. sepaTatidy to separate ])ur<dia,sm’s, as oecasion oflered. 
(See 1). xxvii. 10. 5.) ^ 

it. ’ 


1. Krat (d <‘X K(*natus(U)iiKall.o 
Olandiano niiH(‘rahiliH pi'r nnivtTHi- 
tatom adquinitio, rum libera malita* 
servili ainoro liaeehal.ar ipnam Hher- 
tatem per HenatuHeoasultum amit- 
tebat ct euiu libt'riaU* Huhataniitim : 
quod indignum noHirin tcaaporihuH 
esse existimantoH, at a nostra eivi* 
tate doleri oi non iuHiaa nostris 
digostie conceHsimuH. 


I. h’lu'iH? was also, hy virtue of tiu' 
('itiinlliuuutt^ an* 
oiluo’ most wndelH'd aadhod of aeqiUMi. 
tioa prr finirvrHilatrm ; when a, frc'e- 
woman in<lulg(‘d her passitm fora Hla,ve, 
and hml luo' frefalom under this. vex a/ /or 
and with lua* fnu'diun her 
t'Htate. d'luH wan, in our <q>iniom un* 
worthy ofonr a.g(\ and wo iiave ilau’iv 
fore alailiKluHl it in our euipire, and for 
liiddin it to Ix' inserted in our 


Gal i. H4, 1)1, 100; viii. 24. 


d^here could be no marriagi* bidvvtHUi a slave, and a ivee pc^rKom 
If, tluuavfore, a woman born frei^ lived with a. slave /x 
this was thought so disgraceful to luvr, that if the tnastnr of* the 
slave complained by three denunciations of law eonducf , a nnigis- 
terial d(Tr(‘e snbjcctad heu’ to tlu*! punishnumt, mentioned in the 
text, and shu«iuul^ 

The strong expression, ^TfTrdU^timom hmehivlad must, not be taken 
as indicating anything more than cohabitation with a slave. If 
the woman was a fiH *e(lwj 2 |nan who thus lived with a slave, she be- 
came again the Blavt^’'7)fher patnm, if lie liad not known of, and 
assented to, her conduct, and the slave of the master of the eliwe 


witli wliom she lived, if tlie patron liad been aware of how -li-' w- 
living. (Paul. 8e7it. 2. 21 ; Gai. L 84-86,91, 160 : see also T.v,-n . 
A.n7ud. xii. o3.) The date of the se'iiotuscyiwiltu'in ChnuT, ■. ' 
A.n. 52. 3 < ' ' 


Tit. XIII. DE OBLIGXTIONIBUS. 

Nimctiaiiseanins acl ohligatioiies. Xiet us now pass to oblif^ations in 
Obligatio est juris yinculum, quo obligation is a tie of law. bv which we 
necessitate adstringimur alicujus are so constrained that of necessity •» . 
solyenchG_ rei, secundum nostraa must render sometliing according t** 
civitatis jura. the laws of our state. 

D. sliv. 7. 3. pr. 


1. Omnium auteiii obligationum 
sumina divisio in duo genera dedu- 
citur : nainque aut civiles sunt aut 
praitorisn. Civiles sunt, quae aut le- 
gibriB constitutae aut certe jure civili 
comprobatae sunt. Praetoriae sunt, 
quas praetor ex sua jurisdictione 
constituit, quEe etiam honorariae 
vocautur. 

D. xliv. 7 


1. The iirincipal division t>f all 
obligations is into two kinds, for tlu y 
are cixiLur prtetorian. Civil obligi* 
tions are those constituted by tlie Ian ", 
or, at least, recognised by tin* II 
lawv Praetorian obligations are tli .-** 
wbieh the praetor has establL"lied by 
his ovTi authority ; they are alsvi ealled. 
honorary. 

. sSTprTH, 6. 


2. Be(iuens divisio in quattuor 2. A further division separates tliiiii 
species deducitur : aut enim ex con- into four kinds, for they arise ex com- 
tractn sunt aut quasi ex contractu tractu ox quasi ex contractu, ex male ^ 
aut ex malehcio aut quasi ex male- ficio or quasi ex malejicio. Let us first 
iicio. Prius est, ut de his, quae ex treat of those which arise from a con- 
contractu sunt, dispiciamus. Hanim tract ; which again are fcided into four 
}P< 1 U 0 quattuor species sunt : aut , kinds accordiag as they are formed 
enim re contrahuiitur aut verbis hVtcris, or Let ns 

aut litteris aut consensu. De quibus examine each kmd separately, 
singulis disihciamus. 

Gtai. iii. 88, 89 ; D. xliv. 7. 1. j)r. and 1. 


We BOW pass to obligations.. Haying finished the subjected 
riglits over tilings, and of tbe modes in which they are acquiml. 
we now pass to rights 

expressed very inaccurately in later Latin by the term jitra ml ma. 
These rights are those which we have against some one or more 
DarticulS persons, as opposed to the general rights such as that 
rSg tL sec^e e^oyment of o,r pvoperty. wh.ch we tee' 

™%ac?a tolS iMtitates toee 

—d Se ihok to perso'e^tuie, ia 

Sert t moluaed 

meat oS^tione to eom. ^ ie ditc™ of r« : 


LIB. III. TIT. XIII. 




witli whom she lived, if the patron had been aware of how Mv- w-.. 
living (Paul Smi. 2 21; Gai. i. 84-86.91, 160; seeahoTvmr 
A.mial XU. o3.) The date of the senafuscom^dtum : ' 


A.n. 52. 'i j 


Tit. XIII. DE OBLIGATIONIBUS. 


Niinc transeamus ad oBligationes. 
Obligatio est juris vinculum, quo 
necessitate adstringimur alicujus 
solvendie^ rei, secundum nostrae 
civitatis jura. 


D. xliv. 7. 3. pr. 


Let us now pass to obligations. A si 
obligation is a tie of law, bv wliieh wg 
are so constrained that of necessity vm 
must render sometliing according t'f 
the laws of our state. ^ 


1. Omnium autem obligationum 
sumina divisio in duo genera dedu- 
citur : namque aut civiles sunt aut 
pnctorisG. Civiles sunt, quae aut le- 
gibris constitutae aut certe jure civili 
coinprobatiB sunt. Prastoriae sunt, 
quOiS pnetor ex sua jurisdietione 
constituit, qu^e etiam honorariae 
vocantur. 

D. xliv. 7. 

2. Be(p'iens divisio in quattuor 
species deducitur : aut enim ex con- 
tractu sunt aut quasi ex contractu 
aut ex nialehcio aut quasi ex male- 
licio. Prius est, ut de his, quae ex 
contractu sunt, dispiciamus. Hamm 
ai(pi0 fpiattuor species sunt : aut . 
cniin re coiitrahuntur aut verbis ' 
aut litteris aut consensu. He quibus 
singulis dispiciamus. 

Gtai. iii. 88, 89 ; H 


1. The iirincipal division t>f all 
obligations is into two kinds, f.r tlii v 
are ciyiLxa’ pnetorip. Civil oblig i* 
tions are those constituted by tlie 

or, at least, recognised by thv II 
law% Praetonan obligations are tli 
which the prietor has establL'^lied by 
his ovm authority ; they are also called, 
honorary. 

sSTpT^, 6. 

2. A further division separates tlieiii 
into four kinds, for they arise ex con- 
tractu or quasi ex contractu, ex male- 
flcio or quasi ex malejicio. Let us first 
treat of those which arise from a con- 
tract ; which again are divided into four 
kinds according as they are formeil 

i-re^ verbis, litteris, or consensu Let ns 
examine each kind separately. 

xliv. 7. 1. pr. and 1. 


We now pass to obligations. Having finished the subjert of 
rights over things, and of the modes in which thev ure acijviired. 
we now pass to rights m /-e/vo-cn,*. 

expressed very inaccurately in later Latin by the tenn ad ma. 
These rights are those which we have against some one or more 
particular persons, as opposed to the general rights such as that | 
of having the secure enjoyment of our property, which we have* 
against all mankind. (See Introd sec. 61.) 

^ Obligations are placed in the Institutes be.^een 
things and the subject of actious; and as in Bk. i. (qy- 1-) « 
is said that the whole o f private l a.w_relates to persons, thmgs, an 
actions it has been questioned whether ob^tioM are meant to 
be included under things or actions. Theoj^ns underst^ 
them to he included under actions, as we s^ p^phi*^ 

on this Title and on the sixt£ Title of the Fourth Book; but it 

“evident thlt fromwiom 

meat, meant obligations to come under the discussion ot 
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otlierwise, as Savigny remarks (Sydcm cUu^ he id. nhib, 

Bk. ii. cli. 1 ), we must consider tlic part specially relating to 
actions as a subsidiary part of the portion commencing with 
obligations, which is contradicted by tlie mode in wliich Gains 
treats'* of tlie >subject of actions, ddie subj(‘ct of obligatiiiuB does 
not properly fall under either rex or cr/.nn/,rx, and it wa.H from 
feeling this that (hiins {)laced it between tlie two, althougli his 
division of law ol)liged him to rank it undr^r om* or the other, lies 
could not, consistently with this division, ])lace obligat ions in his 
system according to their nature, and lu‘ preferred to (Consider 
H'iieni with rt^flnnnce to their ultimate I’esult (rex) I’ailier tluui 
I with reflmence to the mode hy whicdi tlu* law secured this n^sult 
(iudio), 1110 incorrectness of such a, mode of irtNai ing oldigations, 
and the inaccuracy of the expr<‘ssi()n ///x (ul /vor, art* evidmit 
. ’when we consider that the arf.di did not n*ally give tin* /vx which 
, was the sulyect of the. obligation, but only a pi^cuniary t‘(|uivaJi*nt. 

Tlie- remainder of this Book and flu^ (irsti five d’itles of tlu^ 
Fourth Book must be ta.I«.m (ogt*[lu‘r as tnaiting of obligations, (.he 
imnain^ley b(ung nnunly dt‘\a)iiHl fo one lieml of ol)!iga- 

tions, tli ose a risijig from conlr?i(*t-. As a pndiminarv fo t he gtmerul 
study of the ]wt of the Institub^s tnaiting of obligations, and spe- 
cially to tlu‘- study of contracts, it- will be-, cotivmutmt tt) take a 
prelnnina.ry survey <)f sotne ])oints to which constant nderence is 
nauh' in tlu^ discussion of subseepamt dt^taals. 

These points a.n* : 1 . ^Plu* meaning of tln^ b'rni n///n/n/m. j 

2 . The sources of <.)b]igationH. 3 . TlnH>bliga.tions whicdi arist* from ; 
contract, and their recognised luaids, k Innomitiute contracts, ^ 
pacts, natural obligations. 5 . (hflptt. ik Interest. 7 * The mstions | 
by which obligations, and especially (*ontracts, were enforced. 

1 . The Mv(vn,m(j nf ihr TciinOhlujidiu, as the tex t 

| .in the inifal |)a>ragrai)h tells us, is a ^ tie, of la\y 

^ Uo cmstraiiied that of mwssity wi^ must nn idigt 

ing to the laws of our, state, M.e. JJa^ ruTes of tni luu* tlu* st.gct chdl 

» It wusTecausi^ it <’ould In* euforcanl by 
an action that the tie was binding on the ja^rsou IkhuhI, de/nVer 
(dehitor inidUytd’fvr w a (/ita hunt a edij! pfuundu lutfid, I). 1. Kn 
108 ), in favour of tln^ tlu^se words ({jMhr and rnxlihir 

being U8C3d in a general in Roman law, for the |>fu*waj l)ound 

and the person profiting by tlu^ tii^ dltat which the dc*btor is 
thus bound to render is in the text expressed by the general 
word mhmm) and this general term includes three kinds of siicli 
vendmw^'--\l0i*Cy meant to give either the 

^ property in a tiling, as in the coiitrS' of HUpididw^ or only the 
^^IjosseHsion of it, as in the case of tlie seller in the contract of sale ; 

to do something, as, for example, the mandatary or agent 
Y^MjLy fiadto do what he had undertaken to do ; and to make 

good, as the person guilty of negligence had jinmimm to 

make good his fault. These three terms, liowever, were not kept 
distinct, /cicere and jnxmttvm being constinitly used in the iens© 
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otlierwise, as Savigny remarks (SifdcTu dcs heul, nhn, 

Bk. ii. cli. 1), we must consider tlic part specially relating to 
actions as a subsidiary part of the portion commencing with 
obligations, which is contradicted by tlie mode in wliich Gains 
treats'* of tlie subject of actions, ^idie subj(‘ct of obligatiiins does 
not properly fall under either rex or (trlioHrs^ and it wa.H from 
feeling this that (hiins [)lac(‘d it between tlie two, altbougli his 
division of law obliged him to rank it undm’ om* or the other. lies 
could not, consistently with this division, ])lace obligat ions in bis 
system according to their nature, and lu‘ preferred to (*on.sider 
H^ieni with rt^ftwnce to their ultimate result (rex) I’atlier tluin 
I with refinance to the mode by whicdi tlu* law secured this n^sult 
(ihcMo), 1110 incorrectness of such a, mode of trt'ai ing oldigations, 
and the inaccuracy of the expression ///x ad /voa, art* evidmit 
. ’when we consider that the nr//e did not really givt‘ tin* /vx which 
, was the sulyect of the. obligation, but only a pecuniary (MpiivaJi^nt. 

The- rennainder of this Book a.nd tlu^ (irsti five d’itles (d* tlu^ 
Fourth Book must be ta.I«.m (ogt'lluu’ as tn^ating of obligat ions, t.he 
r emaiiule r of 1 1 1 i s be ) 0 k b(ung mainly dt^votcHl fo one liea<l of o!)!iga- 
tions, tli ose a rising from opptp^m^ Asa fuad i m i t lary t < > t he gtmerul 
study of the ]iaft of the Institub^s tnaiting of obligations, and spe- 
cially to tlu^ study of contracts, it. will be e.otiveiufmt to take a 
prelimina.ry survey of some ])oints to which constmit refii'ence is 
nauh' in tlu^ discussion of subseqiumt details, 

Tlu^so points a.re : 1. d^lu^ meainng of tlu^ t('rm \ 

2. The sources of obligations. 3. The obligations which arist' from i 
contract, and their recognised heads, t. Innomitiute contract.H, ^ 
pacts, mitural obligatioiis. 5. (hilpa. ik hiterest* 7* The mstions ^ 
by which obligations, and especially contracts, wt*re etiforced. 

1. Mvaid'taj nf ihr Tn'Uh ()lilhj(f(da dJldtaailig as f he^ t(*x t 
t in the mifal |)aragrai)h tells us, is a ^ t ie of law bv w Jiickj^^ 

( Iso cmstraiiit:d_tliai of necessitv wt^ nutst nMider Hometbiug accord- 

ing to the laws of our state, 'J .e. tJu^ ruTes ( >f tnt luuythi^ st.rict ciidl 

It wus'TrH'uu.si^ it <’onld be enforced by 
an action that the tie was binding on the jaerson IkhuhI, drlalm* 
(dehitor midlvijtdm' w a {jaa hunt a jwiunua I), h Kb 

108), in favour of the? crediting tlu\se words djMior and rnxlUar 
being U8C3d in a general Htuist^ in Roman law, for the pfu*scaj l)tmud 
and the person profiting by tin* ti(^ dltat which the dc‘btor is 
thus bound to render is in the text expressed by the general 
word and this general term includes three kinds of siicli 

rendering'’-4<4o*(3,/(tcc^^^ jfi^ meant to give either the 

^ property in a tiling, aa in the coutraef of HUpaldUa^ or only the 
^^ROssesBion of it, as in the case of tlie seller in the contract of sale ; 

Bomething, as, for example, the mandatary or a^eat 
Y^MjLy Sadto do what he had undertaken to do ; and to' make 

good, as the person guilty of negligence had pr(mtar& cplpam^ to 
make good his fault. These three terms, liowever, were not kept 
distinct, fm&ra and pxtaitaro being constimtly used in the iens© 
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or. In every case, however, it was a sum of monev rli-n 
WHS the ve^ tiling that the debtor was forced to give, as the r*emedv 
for every breach of contract was put into the shfpe of a pemi^S 
eipmalent, unless the debtor could and did execute his contnict 
under eouipulsion. • ' ■ 

is thus properly the tie between creditor and debtor : 

])ut> lb iH also used to express the I'^tt thus gained (D xii ^ 1 

the didy tiniH owed (D. 1. 16. 2lX^ and also one mod'e bv which 
(1) v ”l ’H) iised as equivalent to contraefux. 

± Thv. Sowwti of Ohligatiotis . — ^The two main sources of obli- 
gat louH ari^ contracts and delicts : the debtor is bound by having ' 
uiul(vrtaktni to be bound, or he has done an injury andhas'^to make . 
good liis wrong. Contracts are the principal subject of the re- 
innliKler of this Book, and delicts of the first Titles of the Fourtli 
Book» But tluvre were obligations which arose in a manner verv 
similar bo tliat: from which contracts sprang, a state of facts liavin^ 
arison liy which, tlie debtor was placed in very much the positifni 
in win (’ll would have been had be contracted — ohlhjnfioite.^ 

e.e t'nnU'id'fu^ treated of in the 27th Title of this Book; and there 
were olAigutious which ai'ose from wrongs being done, which did 
not fall within tlie special list of delicte known to Roman law — 
(fhliijff.tititu^s ([iKm ax delicto^ treated of in Title 5 of the Fourth 
liook. 1^10 sources of obligations in the Institutes are thus four; 
while OaiuH says (iii. 88), omnis ohlicjatio vel ex contradu 
rd t\r ddlcio^ and adds in a passage given in the Digest (xliv. 7. 

1. pr.), inif proprlo quodam jure ex variis camarttmnquTi.s^ i.e. by 
idiligatiotm (f luid ox coutracM and quasi ex delido, 

M ihnfrads . — A contract is a species of agreement, the^*firi| 
of twii oimvemtio^ imotum ; and in an agreement there is first | 

of all the ^fifer made by one party, and then tlie | 

accoptauce by the other. When this accord of wills is ^ch that | 
tlie law addn a tddrd bk® ymculicm juriSy or obligation, i 

we have a contract. (D. 1. 12. 3. pr.) But in order that this third 
fdmmmt Bliould be added, it was, according to 
RomHu law, necessary that the accord of ’^Is ® 

expressed ima-particular mauuer, In^^ old times of ’ 

the nmim , the_ ^les 

rwas' tbe chref and, perh^^ th e only form of co ntract 

(jii rTT T: .. to be ^ ecessary.to jg^_y^ 

(Se® Introd-' seiTW.) ' 

from earliest time of Eoman law ^ lawAe following 

rate there were gradually recognised in W 

fonus by which contracts ' 3.^1 w& 

sti] 2 uia!»on 2. ^^cts. were reco^^ 

any special form bemg-gone jor g, oua . oC-iojjr 

when modalAby 4- In 

iiomediatel 

fOTirwes contracts were recoenified.as-* s 
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was tl,e r«a t^ihig th^The dXte f^ced^o 

uUnMXMnpalsion/^^- his contract 

is thus properly the tie between creditor and debtor ■ 
but .t IS a so used to express the i^ht thus gained S xf ^T%; 
the d.jty thus owed (D. 1 16. 2lfrand alfo one Sod^ br‘ whkh 
(1) V. ! . 20.) used as equivalent to c/iitmcfu... : 

2. 77o' ,S'o»vYvj,s of OhRgatimis.—The two main sources of obli- 
gatu.us are contracts and delicts; the debtor is bound bv haviiiar “ 
undm- t ibkini to be bound, or he has done an injury and has' to make ■ 
good Ills wrong. Contracts are tlie principal subject of tbe re- 
inruiKicr ol this Hook, and delicts of the first Titles of the Fourtli 
Book. But tluvre were obligations which arose in a manner verv 
sirnihir to tliat from which contracts sprang, a state of facts having 
arinon^ by which, tlie debtor was placed in very much the position 
ill which lio would have been had he contracted — ohU/infiOiie.< ^luim 
e.r ejaitrffidN.^treiitexl of in the 27th Title of this Book; and there 
wore oldigutioiiH which ai'ose from wrongs being done, which did 
not fall witiun tlie special list of delicte known to Roman law — 

( ffiHtjtf.fi a thee: jiutd ex delicto, treated ox in Title 5 of the Fourth 
liook. Tho sources of obligations in the Institutes are thus four; 
while (JaitiH says (iii, 88), omnis obligatio vel ex contractu ■namtur, 
ref ex dellrdo, and adds in a passage given in the Digest (xliv. 7. 

1. pr.), (fill proprlo guodam jure ex variis caumritrnfiejurk, i.a. by 
obligatiotm <iuim ox co7otractu and qtiasi ex delicto. 

JJ. i hmtrfuds , — A contract is a species of agreement, the yeo id | 
of twiiJvdllB (urnventio, f actum', and in an agreement there is first I 
of all tlie. the pffer made by one party, and then the | 

accuptauce by tlie other. When this accord of wiUs is such that j 
the law adds a tkW @le«;L the vincitlum juris, or obligation, | * 
we have a contract. (D. 1. 12. 3. pr.) But in order that this third 
idintimifc sliould be added, it was, according to the strict theory ol 
Roman law, necessary that the accord of wills should have been 
xpresBad iiL-a particular manner. ti-mps nf Roman lam. 

. the onl 

ancTl 




ja..a..paracuiar xuaujuci.. I n tbe old t imea of Roman law. 
the form ^.■'T^^Yariupi bv the scales, aad the copper. 
Lief unci, perhups, the onl y form of contract recogniso3 ^ 

necessary to pa^ m 
Possibly ^pulatiops also dat^ 


the -nmiim , 

^as the Slef and, perhaps 

this form continM 




-t 


nifimtm. (See Introd. sec. 59.) jrosmmy rTT- 

frS^rfc earliest time of Eoman law (Ht™, S64^but 
rate there were gradually recognised in 

forum by which contracts could be i^de: 1- JSlS 

anT^cial form being-^one thi^ugh, 

when made /m^y f 4 T?i 

four cases contracts were recogn^^,^ - arising ^ 
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oxit of the consent of the parties: sale, letting on lure, partner- 
ship, w/mdcdimi. There were tlms ten recognised lieads of con- 
tract. The Institutes, following (laius, treat- first of contraci-s v-e, 
although this is out of the historical order, then the formal (‘.on- 
tracts verhi^ and Utter and lastly tlu‘ formless contracts 
It may be observed that contracts re may in one way l)e classed 
with contracits vertna and litterin^ and opposcnl to the <‘onsensnal 
contracts ; for in contracts rr- thex'e is something, i.e. tlie dtdivery ■ 
of the thing, as in contracts rerhls and Uifrrls tliere is something, 
i.e. tlio use of a form, beyond tlu', mere consent. 

By an obligation the debtor is bfuind to tl le creditor ; bnt an 
obligation might eitlier lx’s such as to )>ind one party, the debtor, 
and not the other, the (‘.reditor (unilateral (‘ontracts), or it miglit 
be sucli, that each party was in tnni debtor and creditor (bihdcral 
(jontracts). Contracts made rcr/nx and Utfcrls were unilate ral. 
Among contracts made vva the (xulTract of was unit alerah 

Th(s contracts of emihvi(Hl(dv,iih^ drjumltetiy^ and were so 

far bilateral that the person to whom tin* thing was <hdivered might- 
recover ('extraordinary outlay iiu'unvd in i)r(^HBr\ing or maintaining 
th (3 thing, or caused by tin* fault of tin*, otlnn* ])(‘rson totlui contract. 
It was much in the sanu^ H(ms(‘ that tin* constmstial contract <d’ 
7ivmdatU:Vb was bilateral. ^Phe otlnu’ thr(*e consensual contrac^t s were 
always bilateral An esH(mtlal.fea iMrt> of tlniilmco (‘.antracis, tituuM 
7 n(d(dm h, d(\p()dtwnh^ mandiilavi, \vmh tlnvt thciV W(*rei always 
gratu dibus . Tlontiacits again may lx*, u^gardix I a-s th ey a t ci 1 
or ex(*>C4it()ry— that is at;cording as sound hing must have Ikh^u done 
in accomplishment of the contract at the t inn* of making it, or us 
the lhibilit.i(^s of both partih^s might be rdtogivtlna* lH‘OH|HH‘tive. 
ContractH rc bedong to thc^ fornuT Inaid ; contraotH rrrhiH and f‘ca- 
mwii to the latter, Oontracts Ui, ten's properly, t'xc'cultMl, but 

were so used as to be (^XiHjut-ory. 

4. Innmmmie. Wlnm a-n agrcHumnit did not fake 

the shape of any of the ten forms of contract retuignised in tin' civil 
law (it will be remembered that the heads rv and mnsensu have 
leach four Bubdivisions), it was, strictly speahing, not a contract at 
jftll, but if one paaijy to it had executed it, thcijiriutor wtadd force 
the other party to executt^ it also. These contnuTs, as having no 
spc^cial name, have been termed eymlrartns Inneuitaali, and as the 

1 contract sprang into existence by a thing having btxm done or given, 
by the fact, that is, of the contract being ulroutl}' (*x(x^nfcd by OW 
party to it, these contraMm i7m(munafi may ''bc^ lookiHl on as 
belonging more immediately to the head of coiitr^ds made re^ 
Paixkis (D. xix. 5, 5. pr.) thus sums up the heads of' the casesTii 
which such contracts might arise: ^ Aut do llhi id dm^ md (h ut 
md fado ut des^ Uut fado at foeius.' I give something 
to you in such a way that by the fact of my gift (re) you are bound 
to give something to me, or I give so that you are bound do 
somethmg for me, or I do something for you so that you are bound 
to”give me something, or I do something for you so that you are 
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oxit of the consent of the parties: sale, letting on lure, partner- 
ship, wmidatmn. There were thus ten recognised 1 leads of con- 
tract. The Institutes, following (laius, treat- first of contraci-s v-e, 
although this is out of the historical order, then the formal (‘.on- 
tracts verhii^ and Utter i>i, and lastly tlu‘ formless contracts 
It may be observed that contracts re tnay in one way lie classed 
with contracts verld,^ axid litterin^ and oixposml to the <‘orxsensnal 
contracts ; for in contracts re thei'e is something, i.e. tlie dtdivery 
of tlie thing, as in contracts rerhii< aixd Uiferls i.Iiere is sona‘tlung, 
i.e. tlio use of a form, beyond the mere consent. 

By an obligation the debtor is bfuind to tlie creditor ; Imt an 
obligation miglit eitlier Ix’'. such as to l>ind one party, ihe debtor, 
and not the other, the (‘.reditor (luiilateral ('ontracts), or it miglit 
be sucli that eacli party was in turn debtor and creditor (bihdnral 
contracts). Oontracts made wrtiU and I tfferls were unilate ral. 
Among contracts made vvi, the (muTract of DU fieinn was unilalr'rah 
'^^Phe contracts of e(y)W)}i(Hbt>tv,hh^ depo^ii I n m-j aiuT jUi/iiifs so 

far bilateral that the person to whom tin* thing was didivered might, 
recover ('.xtracmliiiary outlay incurred in ])reHerving or maintaining 
the thing, or caused l)y the fault of tlie otlan* ]X‘rson to the cont.rncl . 
It was much in the sanumstnise that the. consmisnal contractor 
'nvvndiitwub was bilateral. ^Phe otlun* thna^ (‘onscnsual contract s were 

always bilatcral^ An esHentiaLieaiimi oi^ thmthrco eont i,:a,ciiS„, aiMim 

m.(datm i,, (bpndfnvi^, m<l mundalnm. w u s iliiiti tluy wer-' iilwnys 
trrat’.uxfiaua . ('ontmctH agiiin may Im>. l■^.gar(t('(l ns tlxW anM‘Xfciit'‘<l 
or exociitory — that is according m somcMiing mviHt have Ix'mi dom* 
in accoTn])li8lum>.nt of tlio <;oiitract at tlio t iiiu' ni‘ making it, cn- us 
tlie Mhlitic'S of both paHh-s might he ailogetht'r pros pec tive. 
Contracts re belong to th(» Ibrim'r liead ; cont.racts irrhis and nm- 
nemn to the latter. Contracts Utleris were, ])roperly, i>xecn(ed, hut 
were so used as to be exigent, ory. 

4. Imurminate (kintr<u-in . — When an agree, nieiit did not. take 
the shape of any of the ten forms of contract reciogni.sisl in tiu' civil 
law (it will be remembered that the heads rr and roa«e/we have 
leach four subdivisions), it was, strictly s|)eaking, not a cont ract at 
jail, but if one party to it had executed it, thejiriutor would force 
the other party to executti it also. These contriK-ts, as having no 
special name, have been termed mnirartm innoniiiKili, ami as the 
! contract sprang into existence by a thing having lasm done or given, 
|by the fact, that is, of the contract being already execiuted by oa© 
party to it, these contraMm mmnvmai! may 'lx- looked on ns 
belonging more immediately to the head of contrjgits made nt. 
Paidus (D. xix. 5. 5. pr.) thus sums up the heads of tlie casesTn 
which such contracts might arise: ^ Aut do (M id de», avt ch ut 
faciax, <mt faaio ut den, '(tut faeio ut fiuditH.' I give something 
to you in such a way that by the fact of my gift, (re) yon are bound 
to give something to me, or I give so that you are bound to do 
something for me, or I do something for you so that you are bound 
to me something, or I do something for you so that you are 
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boiiiKl 1<> do sometliiiig for me. Oontracte of this sort would be 
euforcod In’ Jin ndlo m pfdfmi verhls^ by one, that is, 

in ^vhich th(‘- formula would be aiTange>d to meet the circumstances » 
of this particular case (^hi> fadnm)^ a short statement of tliese j 
cireumstjinces being placed in the demondmMo (pra!miptit< 
rrMs). 

Pifds,- An ag reeinmit,., pf(dum^ not, coming under the ten 
lu^a^ls of cotifTacii^ an innominate_cor tract by haying ; 

l>een exixnite d on o ne gen eral rule, i) ’ 

ij^t is,, iL-OHihl not Jbe e n an “agree- ' 

ment -m ight* be used m th e basis ^f an^excepti on. (bee Bk. iv. 

1th) Nvdti pariio (MlijaiUmnni non parity ,svjc? parit ex- 
eepliiuieoi, (I). ii. 14. 7. t.) There were, however, some pacts 
to which an jiction wa.s attacluMl, (u’tlier by express enactment, 
pado. le.(jlimn^ such jib, Jifter the time of Justinian, the agree- 
ment to give’s (Bk. ii. 7. 2), or by the prmtors {jHiidarpneiorha)^ 

Hucli a,s tlu''. piidwnh etoiditfdfv peennhv^ an jigroement by whicli 
a pi^rHon agreed to pay what h(> already owed. (!Bk. iv. Tit. 6. 9.) 

I^tieio mighii also hi) added (adjedn) .jas subBidiary to a mainj 
obligaiion. ^ . 

. 91her(‘. were certain ties to which no ^ ^ 

hu^iion \vn.H atiacluMl, l)ut whicli still were not without a recognised ^ 
lli^gal (brc(^, hecjuiw^ of tlu^ moral claim to recogintiori tliey involved, 
l^riiey w<‘ri‘ (uillcd qatural obligations. As for example, if an agree- 
nu'.nt was nawh^ iKd.ween a p(derfmwlli(t^ and any one in his power, 
this was not an obligation that could be legally enforcod, but the 
]iartie,B were hound by a tie which, tluvjurists ascribed to the sphere 
of tlu^ lex ntdarin or jtix genUnm, h natnnt dehet (jnem jure 
genUmih (iore npioieh ndjnx fideni Hemil mmm. (I). 1. 17. 84. 1.) 

Tlie principal efle.cts of natural obligations were, that if money 
was paid in pursuance of them it could not be sued for back t j;,,.. 
(1). xii. 0. 19. pr,), and they could be nuxde the subject of a, set-off, ' 
in an action brought to (uiforce a legal obligation: dimn quod 
natam dohahir uevJ't in emnpe;nmUon(m%. (D. xvi. 2. (>.) I^acts , 
l yobably were coiiBidered iQj prodiice always a natural obligation ; \ 
b ut a natural obl igation might ariae-.i.n..jcaaes where there was no 
pact,j i 0 (vvampliYxif pc^rg^ons a ble to contraetT as TTf 

a tEuig was dim from a Hlave, the slave could not bind himself, but 
after he became free, the thing was due by a natural obligation 
(1). xliv. 7, 14), and a suretyship could be creaked to give effect 
to it. (Tit. 20. L) 

5. Oulpa^ chlm^ diUgenim , — One of the varying features in 
obligations which it is of considerable importance to notice is the 
ai pmint of res poimiMlity thrown on one or both of the parties to it. 

If one person who was bound to another l)y a contract, designedly • 
subjected him to harm or loss (danmm>i) with respect to anything . 
included in the contract, the ^nhgdber. in^ mflictingLiilii^ !, 

imtirs ywasj asid to b e ffuiltolif, he was the 

i ^^ not., designed. bei n g inflicted^: then,, unless the .(in ymmw w^is 
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lioiiiKl to do soinetliing for me. Ooiifcracta of this sort would be 
enfoi-ci'd In- !i,n in ftiHum /h-itnr.npfM vcrhifi, by one, that is, 

I ill which till', i’oniiula would be aiTanged to meet the circumstances * 
of tlii.s particular case (/■», a short statement of these t 

circi It u stance, s being placed' in the (hiruyfixiraMo (prwxcriptl.t 
rf'rhis). 

Ati not, comino- under the ten 

an iniiominate^ bx^avii]^ ; 
gen ei^al rule, a ■ 

..iioLb e enforco d byjni Bu1x;ucli an "agree- ' 

lined iiB tli e liasis aii e xception , (bee Bk. iv. 

I tk) Nndii jntrflo (diUtjaiUmnm, non jmrlt^ jxwU ez- 
inphiowni, (I), ii. 14. 7. 1-.) '^Diere were, .howevw, some pacts 
^ tr) which an jiction wa.s attacluMl, (n’tlier by express enactment, 
poHit hjHhiyt, sacli as, after tlie time of jiistmian, the agree- 
nu‘.nt to giyi'! (Bk. ii. I'ii;. 7. 2), or by the pnetors 
Hiicb a,s tlie. jutriniih ronditiria' juritnia'^ an agreement by wliicb, 
a pi^rson agrtM^l to pay what lu^ a.lready owed. (Bk. iv. Tit. 6. 9.) 

I^trfo mighti also hi jidded Qrdjedff) as subsidiary to a inainl 
obligation. ’ ^ 

j Ae//ov^,/, were certain ties to wliicli no ^ kM 

liudion was aifnclKMl, l)ut which still were not without a recognised ^ 

Ih^gal (orci^, hec.a,uH(^ of tlu^ moral claim to recognition tliey involved. ■ ‘ ' ' 

t,rhey were cuilled natural obliiiatiaiis. As for example, if an agree- 
me.nt was madt^ la^ween a p(d(oJv>iih!li((s and any one in his power, 
this was not an obligation that could be legally enforcod, but the 
])artic',B were bound by a tie which, tluvjurists ascribed to the sphere 
of tlu^ /a.f; jitdano or jits gcntlnni. Is nidivra dehet (jnem jnro 
(jontlnnih dinr nportof^ ntjns fidoHh sr.r.uii snmiMs. (I). L 17. 84. 1.) 

''Jlie principal eflccts of natural obligations were, that if nioney 
was paid in pursuances of thmn it could not be sued for back ; 

(1). xii. (I. 19. pr,), and they could be nuide the subject of a set-off. ^ 
in an action brought to enforce a legal obligation : eiimn pmKl 
f naUim dohobir vouM in mmponmUommi. (D. xvi. 2. (>.) I^acts . 
pjnbalffi.iwer6 couBidered .taLp rodiict^ always a natural obligation ; 
b ut a natural obl igation might ariae-.ixLjciases where there was no 
pact,j io agree me.tiL able to contract7aB 7 if 

I atrniig was dtuy from a slaves, the slave could not bind himself, but 
after he became free, the thing was due by a natural obligation 
(1). xliv. 7. 14), and a suretyship couhl be creaked to give effect 
tiO it. (Tit. 20. L) 

5. imlpi^ doJm.^ dilujeMia . — -One of the varying features in 
obligations which it is of considerable importance to notice is the 
§l fiQuiit of rea ixmaihility thrown on one or both of the parties to it. 

If one person who was bound to another l)y a contract, designedly • 

^ subjected him to harm or loss (dimwAmii^ with respect to anything . 

included in the contract, the ’OTohgdoer. in^ mflic ting 

igyiiyuj ijaki 4- 4 f. he was the meaii s-.j^^ 

\ in^ piry not., designed J^n g inflicted^ : then, ^ damnum w^ is . 
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tlie result of unavoid ab le accidents hiLivaa ..saH k> 1 m ‘ gi i ill of 
Tlie teclmical term for being r{\spoiusil>le for iiialidoiis injury a 
fiiult was doltmi; (udpaiii pnrstarc. livery eoiitraet l)oini4 all 
parties dolurih and ii special ngreeiiient tlmt the pj|’ties 

should not be so bound was void. (I), ii. 1 1. 27. o,) (^vlpa would 
naturally admit of degrees, lie* huih) might Ih^ ()iu‘ wliieli any 
■man in his senses would liavii scru|)led to commit, and it was tTuni 
termed hda rnlpa, (Itdn ndptf cs/ tumUt 7/ry/e/e////e, u/ c.v/, hoh 
midl(ujave> qinKi infcllfujirnf ; D. 1. Id. 2 Id. 2); and lid<f 

md/p(i was treated as approaching nearly fo dulus, as sueh extreme 
negligence must generally be due to dt'sign. ( )r it miglii; eonsist in 
falling short of the higlu‘st standard of careful ness to avoid injui’v 
that couTdbe found; such, for iustaiuHNUS the eand’uhu'ss eiuploye<I 
in the managcmumt of affairs Iw a ])ersou who would disserve to be 
called h(y)i.i(s jiaivrfaniiVuti^^ and the ridp(f was tlu*n ituamMl Irrls 
or Or, again, it might consist in falling shoiT» of tin* 

care which the jxwsou guilty of i-lu* ndptf was imeustomtal t<i Ijcsiow 
k)u his own affairs. In ibis last cast* we no lougiu’ measun^ by an 
absolute standard, but a ndalive. one; what is r/d//e. in oin* man is 
not ill another, and mo(h*rn wrib'rs hn-ve ihen'fon^ spol«‘n of it lis 
being gdpe. Iccls hi, nnirrrfit, iak as s(*en in a, ml in«*aHured by the 
particular individiud, oppostal to the ndi>(f Ivris hi \ak 

estimatc^d by the absolnto Htandard oi‘ the diligeiua* which a person 
of tlie utmost care would c^xhibit. 


If we measure the di^grees of n^Hponsibility which undi^r varhiUH 
circuinBta.nces those bound by an obligation will liiciuy we may 
speak eit.lier of tlu^ fa.ult for wlfnb tiu^y will 1 h* lu‘ld responsible, <»r 
of tlu^ di^grce of uo^^Ti^nce which this fault implies, or of the de- 
gree of diligence that is (‘xactial from tlami, dln'se nm only diffe- 
rent models of talking of tin* sann^ thing. If tln^ cir(‘nmstan<M‘s 
are such that tlu^ person bound by the obligation niuh*rgot*K a sligh t 
de gree of n^spou si bilitv. we may say that, he will lie responsiliTelTir 
a graveTinilt (hdih ndpa)^ not for a, slight one (ndpn Irvin), t hat 
the negligence for which he will be reHiKinsilile must la* gross, 
Idiat tlu> diligencii lu* has to, show is of the siH*ond, not «if 
the first, of the two orders t/<» be m(*ntiomMl iinmiHliatidy. It is in 
> ^ the hniguagaof diligeiice that the llonum jurists geuesratly calculate* 

I the amount of reBponsibility. Thoy make isvo orders of diligtnice, 
the higher, that of the hinmn ptdvrjhmlliifn^ VA’iieift dlHtjipiihf^ and 
the lower, that shown by the perBon spoken of In the eondtid- 
of his own affairs, quanta, hi hiiIh rvhvH (lltajmlla i ami tliem* 
two ordirrs of diligence are brought into Imrmoiiy with the thretd 
divisions of ralpa, (Jaia^ Imw^ and Imnn in vtmvrvtu) in this way J 
(1) A person responsible for m lm, Imm in ahdr avia has to show 
the diligence of a bon m p(jd ^rfa/mXim. who ii only 

responsible for bda> is not to be held liable until it is shown l 
that |ae has not uS*li5 much care as ha dinm habitually about .his \ 
own ■■things. A person who is responsible for ml/pu Imns in 
, shgw that he has used,, as much oax© as he does about 
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tlie result of uBavoid able ac cidents hiLivairJ -mid k> 1 m ‘ gmlpyoi 
Tlie teclinical term for being r(\spoiusil>!e for iiialidoiis inj^uy fV a 
fiiult was dolmn; mlimm pnvdarr. livery eoiitraet l)oinii all 
•parties dulmw prwdifrc^ and a special agrecnunit tlmt the pj|’ties 
should not be so bound was void. (I), ii. 1 1. 27. o,) (hi! pa would 
naturally admit of di‘gn‘es. Ida* Juilt might Ih^ one wliicli any 
^man in his senses would have! scrn|)le(l to commit, and it was thmi 
termed la>fa> r-alpa, (Jfda ndpa i*}il tinvia nrijlafrufia, ai c.v/, a , oh 
vidcU(ujerH (/nod. omndH iniMr.if'wnl^ IX 1. Id. 218. 2); and l(da 
culpa was treated as approaching nearly to do! as, as sucdi rxtrcme 
negligence must generally laMlueto di'sign. Or it might; consist in 
falling short of the higlu^st standard of careful ness to avoid injui’v 
that couTdbe found; such, for instaiuHNUS the cand’uhu'ss cinp!oye<I 
in. the managcmunit of affairs ly a peu’son who would dt^serve to be 
called honnts pfdHrfaiHilias^ and the ml pa was tlu*n ttnamal 
or Or, again, it might consist, in falling short» of tin* 

\caro which the jamson guilty of tlu* culpa was mamstomisl t<i Ijcsiow 
!ou his own affairs, in this last case! we no hnigiU’ measun^ by an 
absolute standard, but a ndalive. one; what is cidpa^ in om* man is 
not in another, and modern writiU's have thendbn'. spokini of it as 
•! being mlptt' Iccls /‘a- coHcrrftt, i.(\ as s<M‘n in a, ml ineasnred by the 
particular individiud, oppostsl to the cidict Icrts ia afaiicado^ i.t\ 
estimatcal by tlii^ absolnto standard of the diligeiua' whiih a person 
of tlio ntmost care would cixlubit. 


If we measure the d(‘gr(H‘H (»f responsibility which umli^r vnrlotm 
circumBta-nces those bound by an obligation will incur, we may 
speak eit.lier of tlu^ fault for which thty will 1 h» luhl responsible, <»r 
of tlu^ dt^grec of imgTI^nce which this fault tmpHi‘8, av of the de- 
gree of diligence that is (‘Xactisl from tlami, ^’hese art^ only diffe- 
rent mod(^H of talking of tlu' sunu^ thing. If the cir(‘nmsian<a‘s 
are such that tlu^ person bound by the obligation niuhn*got*K a Hligh i 
de gree of n^simpsibility, we may say that, he will l,)e responsibTelTir 
a grave Snilt (lata cnlptt)^ not for n, slight one (ridptf Icdn), t hat 
the negligence for winch he will he reH|K)n8il)!e must 1 h‘ gross, 
anmjjL^ or that the diligencti lu‘ lias to, show is of tlie stH*ond, not of 
the first, of the two orders to be mentioiUMl imnuHliati^ly. It is in 
^ tlie kpiguagaof diligence that the Homan jurists gemrratly calcnlati* 

I the amount of responsi bill ty. Tluy make t.wo (U‘<lerB of diligtmee. 
the higher, that of the houdiH ptdmfamdlaH^ i\ca.da dUhjmiJa ^ and 
the lower, that shown by the person spoken of In the eondud- 
of his own affairs, qu(mta> hh mun rdaiH dddjnHila ; ami tliem* 
two orders of diligence are brought into harmony with the thretd 
divisions of ndpa (lata^ and l(ww in mHcrdu) in this way J 
(1) A person responsible for m lpa levd in idmir ada has to show 
the diligence of a bon m who ii only 

responsible for la>ia culpa is not to be held liable until it is shown l 

P ^Xat |ie has not used*!^ much care as lie dinm habitually about his \ 
m '^things. A person who is respousible for ml/pa Imns in 
6fo. to shgw that he has used,, as much oax© as he does about 
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liis own t-liingSj i.e. in t.liiB case the burden of proof is on liim. In 
eactli case tlio standard is the care which the person sought to be 
Tnade liable takes about his own things. All responsibility for 
evlpa is thus set under two lieads of diligence, and in the same way 
tlien^ are two corrc'sponding heads of negligence ; and negligence 
has a distinguisliing mark added to it in the term crassa, as 
oppoBiHl to slight when it is meant that the person 

spokt'Ti of has not used in the case in question the care he habit u- 
jxlly et)iployB in matters that affect liim. 

lii glier that of a Imi'fcs pifsrfamiUas^ 

wa.s required, or, in other words, the negligence from which liability 
would arise need not be or, in other words, the culpa causing 

liability might be hnls and levin in al>niracto^ in the following set 
of cases : 1 . Wliere tlie person responsible got the benefit of a 

contract, as, for example, when lie borrowed a thing for his own 
use 2. When both parties were interested in the 

obligation being carried out, but there was no joint interest in the 
tiMug) fo'' exam])le, mortgagor and mortgagee (Tit. 14. 4), 
vendor and veiuh'.e (D. xviii, (>. 3), letter and hirer (1). xix. 2. 25. 
7), 3. In case of agents (^neyjoUorimi (''Jfit. 27. 1). 

Only the. lower degnx's of diligence, that (pmnta in nuds rebiis^ 
wa.s r(Hj aired, or, in otluvr words, the negligence from which liability 
would arise must 1)(' or, in other words, the culpa causing 

liability miglit be htia or levin in concreto^ in the following cases : 

I . When the otlier peu'son to tlie contract got the benefit from it, 
as in a contract of deposi t, the depositary is only liable for cranna 
niujlipnitia^ aind it must be prov(*d tliat lie has not used the (pumta 
in nvin rchim dilujcfuida, (I). xvi. 3. 32.) 2. When both parties 

to tht^ contract have a common interi‘.st in the thing as to which 
tlie (jnestion of diligemee or negligence arises, as partners, the hus- 
band in the nnmagenumt of the dotal estate, where he is a sort of 
partner (I), xxiii. 3. 17. pr.), co-hoirs and co-legatees (D. x. 2. 25. 
10). 3. Involuntary ])artuis to a (juani contract, like tutors and 

curators (1). xxvii. 3. 1. ]n\), 

G. hhtcrent^ worn , — ^Whto a person bound by a contract delayed 
to Bxetmte it, and this delay ( i p^ovii ) was of such a kind that cti^a 
could ho imputed to him, he was subjected to sonu^Ihing more than 
the necessity of fvilfilliTig the contract, and especially he was in 
'most cases liable to pay inten^st ( unitmi), (I), xxii. 1. 7.) But 

i ntarest was not ord nmnl y pa\mbie oTTaebts except by express 

airreen^^ theh^welyiTum^ there was fixed a legal maximum 
of 13 per cept. per annm n. or 1 ner cent, mr month , centesinm 
iimrw. "It TOs afterwards reduced to Tmpct and 

(hnuf.ia (^.G MU interest was cl^olarfi QEgfcl. During the 

Sepublic, however, it 'was again recogmsea, and' the maximum 
once more rose to 1 2 per cent. JuBtiaian fi xed a maximum varyiiig 
accortiiiiK to circu ms ta nces from' 12 to 4 ner cent. (0. iv. 32. 26.) 
" V. /Hiom— The 'subject of actions is treated of fully in the 
sixth and following Titles of the Fourth and j^j is only neoes- 
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liis own t-hingSj i.e. in t.liiH case tlie burden of proof is on liim. In 
eactli case tlio standard is the care which tlie person sought to be 
Tnade liable takes about his own things. All responsibility for 
is thus set under two lieads of diligence, and in the same way 
ther<^ are two corrc'sponding heads of negligence ; and negligence 
lias a distinguisliing mark added to it in the term crassn, as 
opposinl to sliglit when it is meant that the person 

spokt'Ti of has not used in the case in question the care he habit u- 
jxlly employs in matters that affect liim. 

^1^1 1 1 i glier d egiiia-x>£..>di^ that of a pifsrfamilias^ 

mm required, or, iu otlier words, the negligence from which liability 
would arise need not be orfxasv/., or, in other words, the 6nJ^)(i causing 
liability might be hrLs^ and levin in abdracto^ in the following set 
of cases : 1 . Wliere tlie person responsible got the benefit of a 

contract, as, for example, when he borrowed a thing for his own 
use 2. When both parties were interested in the 

obligation being carried out, but there was xio joint interest in the 
tihiBg) as, for exampile, mortgagor and mortgagee (Tit. 14. 4), 
vendor and veiuh'.e (I), xviii. (>. 3), letter and hirer (I), xix. 2. 25. 
7). 3. In case of agents (^ne^jof/lor^ (Tit. 27. 1). 

Only tlu‘. lower (h^groe of diligence, that quanta in nuis rebus ^ 
was r(Hjuire(l, or, in otluvr words, the negligence from which liability 
would arise must mtssa^ or, in other words, the mlpa causing 
liability miglit be lat((. or levis in conoreto^ in the following cases : 
I. When the otlier person to tlie contract got the benefit from it, 
as iu a contract of deposit, the depositary is only liable for crassa 
niujlitjmitia^ UiTid it must be prov(*d that he has not used the quanta 
in sifis rebus dilujeniia, (I). xvi. 3. 32.) 2. When both parties 

to th(^ C‘()ut/ract liave a common interi‘.st in the tiling as to which 
tlie ((uestion of diligcmce or negligcmce arises, as partners, the hus- 
band in the mauageuumt of the dotal estate, where he is a sort of 
partner (I), xxiii. 3. 17. pr.), co-hoirs and co-legatees (D. x. 2. 25. 
10). 3. Tuvohrntary iiartii^s to a quasi contract, like tutors and 

curators (1). xxvii. 3. U inx). 

0. Interest^ t/n/r/u— Wh4n a person bound by t\, contract delayed 
to Bxetnite^ it, and this delay (p,oru ) was of such a kind that ctd^a 
could b(5 imputed to him, he was subjected to sonu^.thing more than 
;the necassity of fulfillitig the contract, and especially he was in 
'most cases liable to pay inten^st ( usurai). (I), xxii. 1. 7.) But 
i utarest was not 6rd nmnl y pa\mbie oYi debts except by express 
theh^welve umj there was fixed a legal maximum 
of 12 ner cent, ner a nnmn, or 1 ner cent, mr mon th, centesimw 
iimm. "It was afterwards reduced to' ''1S"'per^ by the ieag. 

(knmia 7^.c. 341) .interest was cl^climdJlEg&L During the 
Kepublic, however, it 'was again recognised, ancTthe maximum 
once more rose to 1 2 per cent. Ju stmian fixed a maximum varying 
accorciiiiK to circum s t ances from 12 to 4 per, cent. (0. iv. 32. 2C.) 

t, Miiorn ^ — ^The subject of actions is treated of fully in. the 
sixth and following Titles of the Fourth Bbofe, and is only neces- 
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sary here to notice generally that part of the subject -acts^ 

do with the enforcement of obligations, and especially of oort 
As an obligation was constituted aj.ega.l,tie by having 
attached to it, it is necessary to hmow by what kind of 
ferent obligations were enforced, and in almost every ^ 

Institutes couple the mention of the kind of action attacli.oc wi j i 
the mention of each kind of obligation. The main ^ 

be now referred to is that between condictions and 

actions, corresponding with the distinction noticeddn Tib- lo. . 

bSween civil and praetorian obligations. 

The older' actions of law (see Introd. sec. 94) afford edL o> \ ery 
cumbrous machinery for the enforcement of rights againsb 
lar persons; and the lex Silia (510 A.u.G.) introduced a ja€5W h.imi 
of action, termed cQndictio^ for the enforcement of 
‘ binding a person to give the absolute ownership (dare) of ^ certaiu 
i sum of money (jpecimia certa) ; and the lex Oalpurnicv (52 O A.ti.O.) 
exten"ded its application to a similar demand of any certa^in thing, 
I as a definite quantity of oil or wheat. (Gai. iv. 19.) In pi'ocess 
of time the condictio was made to embrace uncertairr . well as 
certain things, and was applied to obligations binding* ^ person 
facere^ and hence Gains says, a 2 :)]pellmidur in ijersonao'iv a.ckonv:>^^ 
(litihus dari fierive o^mdere mtendimns^ condictiones (iv. S)- 
condictio certi^ i.e. the condictio in its older and stricter fox'i’n, came 
thus to be opposed to the condictio incerii. We may blxerefore 
|Say that contracts dare or facere were enforced by a condicho, and 


this condictio was certi ov .incerti according as a oLeiirato or 

Vt.X'V^ ■’ • 


5 ^’ ' 


0 ^ 


, [indefinite thing was demanded. Whenever the contract — Kaa . - tQ 
do a thing, it was always uncertain, because the la.w— , n onldjot- 


compel the person bou n d by the c ontract to jA th^b-ixig^ ihxit only 
t o give a pecrniarv equivalent; and what sum of money was a 
reasonable compensation for the loss sustained by tire bliirig not 
being done was left to be settled by the judge. The formula 
of the condictio certi ran si jparet eum [decern ajureos^ dare^ (rj iortnra, 
(See paragr. 1. of next Title.) That of the condictio •i^rbaorti ran 
quicquid paret eum dare facere oqportere. The condictio inncrtij 
besides its general name, received also a special .name derived 
from the kind, of contract it was brought to enforce, or- from the 
subject-matter of the contract itself. For instance blxe action 
^ brought to enforce a stipulation for an uncertain sum "wa^s termed 
an actio ex sUjpulatiL When the condictio was certi ^ it was gene- 
rally spoken of simply as condictio. Sometimes, however, though 
more rarely, it too received a special name, as the conclictio certi 
brought to enforce a mutuum sometimes termed blxe actio 
mutui. 

There was another class of actions in which a wide ; 
was given to the judge, who was to take all the circumstances of tli© 
case into his consideration, and pronounce the sentence wHich equity; 
demand^^ thus acting as an arhiter rather than as a ^ Buch 

actions were termed, h^g^^fidei actiones^ and the obligaibions, to 
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sary here to notice generally that part of the subject 
do with the enforcement of obligations, and especially of ooxitiac s. 
As an obligation was constituted ajegaf tie by having 
attached to it, it is necessary to know by what kind of aotiion c i - 
ferent obligations were enforced, and in almost every ^ 

Institutes couple the mention of the kind of action attaclnoa with 
the mention of each kind of obligation. The main fo 

be now referred to is that between condictions and 

actions, corresponding with the distmcfion"*^ficedd GTib- l'->- 1 

bSween civil and praetorian obligations. 

The older” actions of law (see Introd. sec. 94) afforded, a very 
cumbrous machinery for the enforcement of rights againsL piniiicu- 
.1 . lar persons; and the 8ilia (510 A.u.c.) introduced a xxew kind 
of action, termed cQndictio^ for the enforcement of 
‘ binding a person to give the absolute ownership (dare) of ^ certain 
pum of money (pecimia ce^ia); and the lex Galjpimiicv ,(o 20 A.tT.G.) 
extended its application to a similar demand of any cert^i^*^ thing, 
, jas a definite quantity of oil or wheat. (Gai. iv. 19.) Ixx process 

of time the condictio was made to embrace uncertam . ’well as 
certain things, and was applied to obligations binding* ^ person 
facere^ and hence Gains says, appellantiir in personaoiv ctckonv^^ 
(ptib'iis dari fierire o]po7'tere intendimm^ condictiones (iv. he 

condictio certi^ i.e. the condictio in its older and stricter fox'iTi, came 
thus to be opposed to the condictio incerii. We may t/lxerefore 
’Isay that contracts dare ov facer e were enforced by a cond/ictio^ and 
mhat this co7idictio was ce^di or .incerti according as a clefiriito or 
[indefinite thing was demanded. Whenever the copt,rfl.c-fc 
vt.xv4’ • do a thing it was always uncertain, because the 

compel the person h oun d^bylhe ^cxmtract to jdo thejbbirig^ only 

t o give__a pecuniary eq.uivalent; and what sum of money was a 
reasonable compensation for the loss sustained by tlie Lliiiig not 
being done was left to be settled by the judge. The formula 
of the condictio certi ran si eiim [decern aureos^ dare^ (rj iortcra, 

(See paragr. 1. of next Title.) That of the condictio i^rtcerii ran 
quicqmd 'paret eum dare facere oportere. The condictio inccrti^ 
besides its general name, received also a special ixame derived 
from the kind, of contract it was brought to enforce, ox* from the 
subjec.t«»..matter of the contract itself. For instance hlxe action 
to enforce a stipulation for an uncertain sum "wa^B texTued 
lanaci^io ex sUpulatiL 'When the condictio wsls certi ^ it was gene- 
I rally spoken of simply as condictio. Sometimes, however, though 
more rarely, it too received a special name, as the concCictio csrti 
brought to enforce a mutuum sometimes termed hlxe actio 
mutui. 

There was another class of actions in which a yvid^ <3i,^0I!©(uon 
was given to the judge, who was to take all the circumstances of tE© 
case into his consideration, and pronounce the sentence witicli equity; 
demand§^ thus acting as an arhiter rather than as n j'hucLo^^ ouch 
actions were termed, Jidei actiones^ and the obligaitions, to 


A«., c 




0 ^ 


LIB. III. tit. XTV. 


327 


(jufOTTO which tlu^y w^ given were termed hmicsfidei oUicjationes. 

1 ho light to h«we tins equitable consideration of wkole case 
was mheront in th,^ nature of the obligation, i.e.the action brought 
to euTorce any ot the honce/idei oUigationes was always honcB fidei 
A 1 actions instituted by the pr^torian law were of this description! I 
i iiere was thus an opposition made between Gondictiones which 
were dricU derived from the civil law, and in which the 

judgu) was coiifint^ within the limits of the formula, and these bonce 
Jlds! afdiones. Among the bonce Jidei actiones we shall find several 
montioiied in the following Titles of this Book, as, for instance, 

the action ( ^j gx 'o o nch diOj ex loocito ^ ex oondn cto^ TYicindcity^ 

P^y (See Bk. iv. Tit. 6. 28.) The bonce jidei 

action giv<m by the prcctor to enforce innominate contracts was 
ahnofit always one specially adapted to meet the facts of the par- 
ticular (*aso, and it received the name of the (i^io. m 

vcrbk. ^Ihe formula was drawn up to meet the facts of the 
particular casi^ (^in fcwtum)^ and this was done by placing in the 
dtmwndrafle a- short statement of these facts (prcescrvptis verbis), 
(See Introd. sec. lOb.) 


Tit. XI V. QUIBUS MODIS EE OONTEAHITUE 
OBLIG ATIO. , 


Ho contralutur obligatio veliiti 
imvtui dationo. Mutnl autem obli- 
gatio in hirt rebus consistit, (pxas 
|jonder(s numoro monsurave coii- 
Htant, velnti vino, oloo, fruniento, 
j^Kscunia nnmerata, lero, argento, 
auro, (lUiiH res ruit niunorando aiit 
nioticndo aut adpondondo in hoe 
damns, lit aceipiontiuni fiaht et 
<|uando(int^ nobis non eiedoni res, sed 
aliw ejnsdcnn uatnra* et qualitatis 
reddantur. Unde etiam inutiivim 
appellatmu sit, <pua ita a me tibi 
datnr, iit ex meo tuiini fiat. Ex eo 
contractu nascitur actio, <pne vocatur 
eondictio. 

Gai. iii. 90 ; ' 


An obligation is contracted re, as, 
for example, by giving a mutuum. This 
always consists of things which may be 
weighed, numbered, or measured, as 
wine, oH, corn, coin, brass, silver, or 
gold. In giving these things by num- ^ 
her, measure, or weight, we so give 
them that they may become the pro- 
perty of those who receive them. And 
identical things lent are not returned, 
but only others of the same nature 
and quality ; and hence the term 
mutuum, because what I give, fi-'omi 
being mine, becomes yours. From this| 
contract arises the action termed con- 
dictio, 

). xii. 1. pr. 1, 2. 


ObligutiouB worn Buicl to be contracted re when the actuai_x ^7 
ccipt of g ti ling iindei^ certain conditions imposed the necessity of 
fiiHiiiing ffiose conditions. Four kinds of contracts came under 
tliis head, all of which are noticed in this Title, viz. those named 
mutunm^ CM^ mpodah M^ depo^cmj and pi^ms. By the contract 
iW^d-mmh tlie property in the thing delivered passed to the re- 
cciiver ) by that of picjrviis the recipient acquired^ possession ; in 
contractB of eummodtiium and depositum the recipient only 
pomemii/m. (See Bk. ii. Tit. 6. pr. note.) -miw ^ 

Tlie contract of was a contract of loan, where not the 

tiling lent, but a n equivalent, was to be returned. The oblig^ion 
to return this eqmvaST^s on and by the delivery of the thing 
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tniforce winch they were given, were termed ho7ice fidei oUigationes 
The right to have this equitable consideration of th^ whole case 
was inherent in the nature of the obligation, i.e.the action brought 
to enforce any ot the hcmce fidei ohligationes was always bonce fideL 
All actions instituted by the praetorian law were of this description,! 
There was thus an opposition made between condictiones which 
were dmii jurln^ derived from the civil law, and in which the 
judgn) was within the limits of the formula, and these bonce 

Jldoi adiones. Among the bonce fidei actiones we shall find several 
mentioned in the following Titles of this Book, as, for instance, 
the action ex cmm lo. ex y enMio. ex Ipoato, ex condudo^ mandati, 

depmUfi pro &c. (See Bk, iv. Tit. 6. 28.) The bonce fidei 

action given by the praetor to enforce innominate contracts was 
almost always one specially adapted to meet the facts of the par- 
ticular erase, and it received the name of the <idip in 

vtrbw formula was drawn up to meet the facts of the 

particular cas(^ (;i)h factum)^ and this was done by placing in the 
dtmiondraUf) a- short statement of these facts {prcescriptis verbis), 
(See liitrod. sec. 106.) 


Tr 


'Pit. X,1 V. QUIBUS MODIS EE OONTEAHITUE 
OBLIGATIO. , 


■ i ' ' ' 

lio contraliitur ohligatio veliiti An obligation is contracted re, as, 
inutui dationo. Mutnl autem obli- for example, by giving a This 

gatio in his rebus consistit, (^uas always consists of things which may be 
pojulercs muuoro monsurave con- weighed, numbered, or measured, as 
Htam, vduti vino, oloo, frmnento, wine, oil, corn, coin, brass, silver, or , 
p( 5 cunia nninerata, jero, argento, gold. In giving these things by num- ^ 
auro, (piaH res aut munorando ant ber, measure, or weight, we so give 
motieiulo atit adpendondo in hoe them that they may become the pro- 
damns, lit accipiontium fiaht et perty of those who receive them. And 
<iuando(pu^ nobis non ouidoni res, sed identical things lent are not returned, 
aliw ejusdeni uatnne et (lualitatis but only others of the same nature 
reddaxitur. Unde etiam mutuum and quality; and hence the term 
appellatum sit, <pua ita a me tibi omituum, because what I 
datnr, lit ex meo tuiim fiat. Ex eo being mine, becomes yours. Fromtmsf 
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contractu nascitur actio, <pue vocatur contract arises the action termed con- 
eondictio. dictio. 


Gai. iii. 90 ; D. xii. 1. pr. 1, 2. 


ObligatioiiH wons said to be contracted re when the actnaij^ | 
ceint of a thiiu? under cei’tain conditions imposed the necessity o | 
ftilfiliinK tlo^ conditions. Four kinds of contracts came under 
this head, all of which are noticed in this Title, those named 
rmtmrn, tmmrMtm, deposJMm, By the contact 

the property in the thing delivered passed to the re- 
ceiver ; by that of pujymit the recipient acquired possession ; in 
contracts of cimmodatum and depositum the recipien was on y in | 
■voxxeaxiune. (See Bk. ii. Tit. 6. pr. note.) ^ 

The contract of 

thing lent, but anemEvSto "Xliverv of 

to return this equivSent^se on and by the delivery of the t mg 
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lent. It is scarcely necessary to say that the derivation from 
oneo tmmn m quite eiToneoas. Things which were of such a natiin* 
that they could be replaced by ecjual quantities and qualities are 
terniedj in barbarous Latin, fwiujilnleH^ becaust‘ midmi fivu^ 
gimf/iir (D. xii. 1. 6), they replace and I’eprestmt each otlier: thus a, 
bushel of wlieat is said to be a v’c.v fini/iiln’h’s^ a particular picturt" 
is not. The distinction is niuch hetter expressed by saying that 
jthe classes of things which can represent ea.cli otluu* are considered 
■m those which cannot are considc'red hi spf>rJ(\ (8e(^ 

Introd. sec. 55.) If the person wlio lends th(‘ bnsliel of wdieat re- 
ceives in return a bushel of equally good wlieat, consisting of grains 
totally different from those ho lent, it istlie. same to Iiim as if ilu'. 
identical grains were restored; the wheat, may be* considered hi 
ijv.-nerv, ; not so with the picture, wliich can only b(^ consideriMl in 
spedi^. But it is to be observt‘d that it is the intention of the 
fparties, not the nature of the thing, that mak<*s tlie thing consich'ri^d 
•m (jenare rather tliaxi m -symcm. A person might lend a pieture, 
and only require that a pictiin^ of sfune sort, wlu^tlu^r tlu^ sajnes pie- 
ture or anotluny should he. givcm in return to him, in whi(di cust^ the 
pictnre woiild be coiisidereti hi tjrnnr ] or a piu’son tnight n^piin^ 
the itlentical grains of wheat to ho retiinuHl, and then tlu^ wheat 
would bc' considfU'ed hi spcc/’c. A thing lent in a miduiinh was 
julways consid(^rt‘<l hi, r/enrrn, so that wlnmevei' it wu,s the ititmition 
f of th(3 ])arti(\s tliat the* loan sliojuld 1)e a ‘iuHtiimii^ it was uls{.) th(‘ir 
intention tlrat the thing lent should be considtaHHl hi gonion. 

It was by the contract of miihiiim tha.t tnoney was gimc<rally 
lent, aaid so we are told in Bk. iv. 3^it. 7. 7, that persons who lent 
moiuy ('unr/va/s pcc/r/nes) to JilUfaviiluirinn \voro dtqxrived by 
the* mutln>iQmLSidimio Mticidmuti'm of all poNver to n^cover tlu^ 
debt. 

^riie action for recovering tlu‘ t‘(|uivalent would be. a reuY/4'ie> 
as the e(|uivalent was necessarily sonn^thing fixt^d and dtder- 
mined on. J n this case the oondieJia receivcul the luinu^ oi* rtindiriid 
exmutuo^ or sometimes actio muiul^ but as it wa,H always cerfg it 
very seldom was teruunl anything but nmdirfid^ and perhaps the 
term adio mntid ((k vii. 35. 5) 
tinu' of strict legal language. 

|i£e4 . quoque, qui non dobitum 

: . lujcopit ab eo, (jui porerrorom Holvit, 

‘ obii^^atur : daturque agouti contra 

pr(>j)t<3r iH'potitionem condicticia 
actio ; nam proindo ei condici potost 
' ‘ si paret (uim dare oportere/ ac si 

mutuum accopissot. undepupillus, 

*1. tutoris anctoritate non de- 

bitum par orroram datum est, non 
tenetur indebiti coudictiona, non 

magig quam mutiii datione. Bad 
h«e species obligationis non videtur 
ex contractu consistara, cum is, qui 
solvendi aninao dat, magis digtraliera 


would uot have been usecl in tlu^ 


1. A porson, also, who roeoivos a 
payment which is not du<^ to hinu and 
which is ma<lo by mistake, is bound 
rr; and the plaint ill may have against 
him an acHo mndiriimi to recover what 
ha lias paid. For tlio (’imd hi w * Bi ■patei 
mm dare oporim\' may bo brought 
against him, exactly as if he had re- 
ceived a friuhiitm. Thus a pupil, to 
whom a payment lias lieen mad© by 
mistake without the authorimtion of 
Iiis tutor, is not subject to a mtulwHo 
hidebith any more ilmn he would be 
by the gift of a mutuum, TMg species 
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lent. It is scarcely necessary to say tliat the derivation from 
meo tmmi is quite erroneoas. Things which were of such a natiin* 
that they could be replaced by e(|nal quantities and qualities are 
terniedj in barbarous Latin, fwiujilnleH^ beeaust‘ mvtua 
(iimtuf (D. xii. 1. 6), they replace and represiuit eacli otlier: thus a, 
bushel of wlieat is said to be a rc.s a particular picturt" 

is not. 3he distinction is much better expressed by saying that 
5 the classes of things which can represent ea.c!i otluu* are considered 
in (jrMorej those which cannot are eonsich'red hi spf>rl(\ (8{m^ 
Introd. sec. 53.) If the person wlio lends th(‘ bushel of wlieat re- 
ceives in. return a bushel of equally good wlieat, consisting of grains 
totally different from those ho lent, it istlie same to Iiim as if ilu'. 
identical grai,us were restored; the whea.-t may be* Cf>nsi<lered hh 
ijmhero, ; not so with the picture, wliicli can only b(^ considenMl in 
But it is to be observt‘d that it is the intention of the 
fpcarties, not the nature of the thing, that niak<*s tlie thing c(mHid(‘ri‘d 
Un ijenam rather tlian in ,^}Kicie. A person might lend a pieiure, 
and only require that a pictiin^ of some sort, wludher tlie. smne. pic- 
Imre or anotluMy should be. givcm. in return to him, in wluidi casi^ the. 
picture woiild be cojisidereti hi tjninr ] or a pia’son tnight n^jtiin^ 
the identical grains of wheat t.o retiinuKl, a,nd then tlu^ wheat 
would bc' considfU’ed in .yiirln. A thing lent in a niidininh was 
julways c()nsid(^r(*<l in genrrn^ so that wlnunnau’ it wa,s the intmition 
lof th(^ ])arti(‘S that tlK** loan sliojuld 1)0 a ‘inntiimii^ it was uls(.) th(‘ir 
intention that the thing lent should bt^ considtnHHl in gnmin* 

It was by the contract of nviihnim t.ha.t tnoney was gmu'^rally 
lent, a.nd so we are told in Bk. iv. 3^it. 7. 7, that persons who lent 
money (^iunfndH piiriniim) to JilUjavuluirinn ’svoro dtqirived by 
thci of all poNver to ri^cover the. 

debt. 

^riie action for recovering the t‘(|uivalent would be. a 
eq^j m the 0 {|uivalent was necessarily sonuthing fixt'-d and dtter- 
mmed on. Jn this case the amdicHif receivcul the mimes of rnnHIrfid 
exmiduo^ or sometimes adio muiuif but as it was always rerfg it 
very seldom was ternuHl anything but mndirfia^ and perhaps the 


term actio miitnl (0. vii. 35. 5) 
tinu' of strict legal language. 

qtioque, qui non dubitum 
i accopit ab eo, (jui porarrorom hoIvH, 

7ro obli^^atur: datnrque agouti contra 
■ ‘ * ^um piH>pt<u* ropotitionein condictici^^ 

actio ; nam proindo ei condici potest 
‘ si paret cum dare oportere,* ac si 
mutuum accopisset. undepupillus, 
si ei sine tutoris anctoritate non de- 
bitimi par erroram datum est, non 
tenetur iridebiti ooudictiona, non 
magig quam mutui datione. Bad 
h«e species obligatiouis non videtur 
ex contractu consistare, cum is, qui 
solvendi animo dat, magia digtraljere 






would not have been used in tlu^ 


1. A person, also, who rceoivog a 
payment which is not du<^ to him, and 
which is made li)y mistake, is bomul 
rr; and the plaintiff may luivo against 
him an acJio mndiriicin to recover what 
ha lias paid. For tlie comi hi in * 8i pan4 
mm dare oporicn\' may bo brought 
agamat him, exactly as if he had re- 
ceived a muhntw. Thus a pupil, to 
whom a payment lias licen mad© by 
mistake without the authorimtion of 
his tutor, is not subject to a oamUetio 
iiidehUi, any more than he would be 
by the gift of a mutuum, TMg species 
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voliiit negotinm quam contrahere, 


e. of obligation, however, does not seem ^ 
to arise from a contract, since he, who | 
gives in order to acquit himself of 
something due from him, intends rather 
to dissolve than to inahe a contract. 

G ai. hi. 91. 


ill this case it is tlie la.w that imposes certain conditions, and 
not tile intention of the parties, and therefore the obligation arises 
contractile under wiiicli liead it is, indeed, subsequently 
placed. (Tit. 27. G.) A pupil could not be bound without tlie 
<‘onseut of Ivis tutor. If, therefore, without the consent of bis tutor, 
ii loan was made him, was not bound to repay it, or if money 
not duo to him was paid liim, he was not bound to refund it. (See 
Ilk. i. Tit. 21. pr.) 


2. Ttoin is, cni res aliqua utenda 
datur, id t'-Ht coiumodatur, re obliga- 
tur oi tonctur commodati actionc. 
8c(l in ab eo, <j:Tu mutuum accopit, 
long(i distat : uam(|ue non ita res 
datur, ut (\jus iuit, ot o]> id do ea ro 
ipsa ,r(‘Ktitu(’nda toiu'-trir. bh is (pii- 
ddu, <iui mvitunm accopit, si <iuolibet 
fortuito casu, (jiiod acciqiit, amisiirit, 
voluti incondio, rnina, naufragio aut 
latrormm liostininvo incursvi, nihilo 
minus obligatns pormanct. At is, 
<iui utondum acc5opit, nano quidem 
<ixactam diligontiam custodiondio rei 
j)ra‘Htaro julaitur ms; Huflicit ei, tan- 
tani diligcmtiam adhibiUHSo, <|uan- 
tam HVUH ridniH adliibor(; solitus ost, 
si mode aliuH diligontior potorit oaiu 
rern custodiro : h(kI jiroptor majorom 
vim majorosvo casus non kmoUu% si 
mode non hnjus culpa is casus iutor- 
vonerit : alioquin si id, quod tibi 
commodatum ost, i)or(;gro forro te- 
cum malucns ot vol incursu hosthun 
praulonumve vel naufragio amiscris, 
uubium non est, (juin <le rostituonda 
<ia ro teneariw. Gommodata autom 
res tunc proprio intollogitur, si nulla 
mercode accepta vcl coustituta res 
tibi uteiuia data ost. Altocpiin mor- 
coclo inter vaniente locatus tibi usus 
rei vidotur : gratuitum (.uiim debet 
mm commodafeum. 


2. A person, too, to whom a thing ^ ^ 

is given as a comm o (latum ^ i.c. is given ! Ai-J t 
tliat he may make use of it, is bound V ^ 
re, and is subject to the acHo aomvio- 
(ML But there is a wide difierenc(3 VV . ^ 
between him and a jicrson who has 
received a 'mutuum ; for the thing is ^ ^ 
not given him so that it may be coma Uu h'-** , 
his propeudy, and he tliorelbrc is bound ^ ^ 

to I'cstore the identical tiling he re- -r, /, 

caived. And, again, lie who has re- ^ »»»*( 

ceived a umiu/um, if by any accident, ' 

as lire, the fall of a building, ship- ;>)i * - 

wrack, the attack of thieves or ene- 
mios, ho loses what ho received, still ? liv.uf n 
remains bound. But he who has re- ' . ./ / - 
ceived a thing lent for his use, is '■ 
indeed bound to enqdoy the utmost 7*^* ‘ r 
diligence in keeping and preserving , 
it; nor will it sullioe that ho shouhl 
take the same care of it, which ho ^ ' 

was accustomed to take of his own 
proiiorty, if it a.ppGars tliat a more 
careful ]>erson iniglit have proservcul 
it in safety ; but lie has not to answer / 
for loss occasioned by suporior force, ' 
or extraordinary accident, provided ; 
the accident is not due to any fault of ' 
his. If, however, you take with yofti 
on a journey the thing lent you to \ , . 

make 'uho of, and you lose it by the 


)catU8 tibi usus make use ol*, and you lose it by the 
[im enim debet attack of enemies or robbers, or bw 
shipwreck, you are undoubtedly bounif 
to resiure it. A thing is properly said 
to bo e.ommiHlatum, whan you are per- 
mitted to enjoy the use of it without | 
any recompense being given or agreed I 
on; for, if there is any recompenBoJ 
the contract is that of loeatio, as a I 
thing, to be a commodaitmi, must bo 
lent gratuitously. 

I). xliv. 7. 1. B, 4; D. xiii. 6. 18. pr. 


LIB. III. TIT. XIV. 


829 


voliiit negotinm quam contrahere. of obligation, however, does not seem ^ 

to arise from a contract, since he, who | 
gives in order to acquit himself of 
something due from him, intends rather 
to dissolve than to inahe a contract. 

G ai. hi. 91. 

ill this case it is tlie la.w that iin poses certain conditions, and 
not tlie intention of the parties, and therefore the obligation arises 
eic contradv^ under wliicli head it is, indeed, subsequently 
placed, (dht. 27. G.) A pupil could not be bound without tlie 
<‘onse.ut of Ivis tutor. If, therefore, without the consent of his tutor, 
ii loan was made him, lie- was not bound to repay it, or if money 
not diK^ to him was paid liim, ]u‘ was not bound to refund it. (See 
ilk. i. Tit, 21. pr.) ,, „ 

Av ' • ■ 

2. Item is, cni res aliqua utc^nda 2. A person, too, to whom a thing ^ 
datuT, id ('-Ht comuKHlatur, re obliga- is given as a Lc. is given! Aj-Jt '-?£*« 

tur et tenetur commodati actione. tliat he may make use of it, is bounds 7 ' .*7 
Bed is ab eo, <|tu mutuum accepit, re, and is subject to the aciio aonivio- ^ 

long(i distat : nanupie non ita res datL But there is a wide difference VV ^ r . ; 
(latur, ut ejris iuit, et ol) id do ea re between him and a person who has 
ipsa restitudxda teiuitrir. Ih is (pii- received a for the thing is 

ddu, <iui mutuum acec'pit, si ([uolibet not given him so that it may become A--** , ' * 
fortuito casu, (piod ace(q)it, a-misiuit, his px’opcudy, and he tlioreforc is bound ^ 4 

veluti iiuaui(li(), jniina, xuuilragio aut to restore the identical tiling he re- *», 0^/ , »•( 

latronum liostiuiuve incursvi, nihilo ceived. And, again, lie who has ro- ^ 

minuH obligatus permanet. At is, ceived a if by any accident, ' 

(lui utendum accepit, sane quidem as lire, the fall of a building, ship- * 

exactam diligentiam custodiendie rei wreck, the attack of thieves or ene- 

])ra‘Biare jubtitur nec suilicit ei, tan- mios, ho loses what he received, still j Uv.uf h- 

tain diligimtiam adhibuisKo, <pian- remains hound. But he who has re- ' . / - "* 

tarn HUiH rebus adlubero solitus ost, ceived a thing lent for his use, is '■ '* ' 

si mode aliuH diligentior potorit earn indeed bound to enqiloy the utmost?*^* 

rern custodire : sed propter majorom diligimco in keeping and preserving , , . , ^ / 

vim majonmve casus non tenoUu% si it; nor will it sullioe that ho shouhl 

xnodo non hnjus culpa is casus inter- take the same care of it, which he ^ 

venerit : aliiiquin si id, quod tibi was accustomed to take of his own 

commodatum ost, iierc^gro ftirro te- property, if it appears that a more 

cum malueris et vel incursu hostiiun careful ^mson luiglit have proserveil 

praulonumve vel naufragio aniiseris, it in safety ; but lie has not to answer f 

uubium non est, ijuin <le restituonda for loss occasioned by superior force, ' 

<ia ro tenearis. Gommodata autem or extraordinary accident, provided ; 
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the contract is that of JoGatio, as al W 
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As tlie advantage is, in almost every case, entirely on tlie side 
of the receiver of the muiDiodtituhi^ lie was bound to take every 
care of it, or, as Gains says, as great care as the most diligent' 
faderjhmviUai^ takes of his own property. (I), xiii. (>. 18. pr.) 

To use the teclinical phrase, it was '^essentiar to the roa/- 


m,odafim> that it should l)e gratuitous. ’Things incident to a con- 


: >u. 


vJ/'- 


tract may be viHHiniilitl to it, i.c\ necessarily belonging; nutiinil^ 
i.e. belonging in the al)senee of t^xpress agreement to the contrary ; 
or amdmUftl^ i.e. belonging only by express agreemeut. 

Tlie anihuiodidinth gave rise to the (idia couunndtU!,^ which wa,s 
either dlrvrfn or muh'tiriit ; by the nr/Zo cam modtflJ dircrla^ tlie 
coinmndimi}^ made the receiver of the commiHlftiani restori*. tln^ 
thing lent, after the receiver had had it iu his ])ossi‘Ssiou for tlu^ 
time agreed on (foi' he could not rtadaim it. bt'fon^), or ma,di‘ lum 
]niy for any loss accruing through Ids faailt. By tin' tmiia 
d(hti midmana,, the nuan'vm’ of the c.tntimadatciii obtaim^d from 
the cmnmiodmm com|)ensation ibr any extraordinary ex))t‘ns(*s 
which, the preservation of ilu^ thing had entailed, or ibr any losst^s 
occasioned b}’ tlie fault of the camvKuluvK. The was, in tlic^ 
former cas(^, tmaned dimia^ l)<‘eausi‘ it proceiuled from what was 
a necessary part of the e.xeeution of tin*, couirnct, vi/^. thej-hiug 
leut^lHUBg pu^^^ iu th(‘ poss(‘ssion of the rectnver, whik^ the ncili^ 
ciinirarhi only aiuse frian a- thing which might hap[Hm or not, 
viz. there being some (extraordinary (‘xp(‘ns(‘, or some fault on tlu^ 
pai’t of th(' cauiniudtvim. (Hc'e I), xiii. (i. 17, 1.) All the actions 
arising out, of contracts ‘re, (^xct^pt the mndidia cs 'uodan, wm*e 
home jUlci, (Bk, iv. Tit. d. 28.) 


ctc6 Tnrtcrca rt is, apvul <jm‘m n's 

I aliqua (Icpoiiitiir, va ()l)liaatur oi 

. I actiono (lopositi, (jua ct ijm(ul(M‘a res 

I ^ unaiii fuuaaaL. [.(‘iintiir. 


Ui-t <juain acco})it, rostitia^nda tciuitur. 

"I t('U(!tar, si quid 

V - conmuK(‘rit, culpsr aul.(‘m nu- 

Li^dU *‘|r^inir\e, id ost dcsidia' atqiu^ u<*/jfl(tg(ui> 
f tolujtuv : ita(jiu‘. Hucunm 

paruui diligontcn* (MiHtoditaiu 
L furk) amisit, quia, {|ui iiuglc- 

gemti axnku) lauu eustodumdaiu tra- 
I faeilitati id imputarc 

d(d)(a. 


It- *il~ ->,.1 

' f > 


■W-A (Iu 


d. A, iH'.rHon, ajL'ain, with whom a 
thing is (l(*j)osifc(Hl, is hoand rr, and is 
Kubjead. to the mdlo depondh hy which 
ho is bound to give liark tin* id<*ntiral 
thing whicdi lu» roc(dv(Hk But h<' is 
only answorablc if lie is guilty of fraud, 
aiui not for a mc'ro fault, such as care* 
h»HHnoHH or ucgligcuuH^ ; and lu» cann<»t, 
thortdbrc, bo calkul to account if tho 
thing di'pesitod, Ixung (*artdt‘HHly k(*pk 
is stolon. For ho who connniiH his 
proporty to tin* can^ of a ncgligonk 
iviond, should imputes tlu' loss to hiil 
own want of caution. 


1 ). xliv. 7 . L f). 


Hen^ the benefit is entirely on tlu^ sidc^ of tln^ person who 
commits tlu^ tiling to the care of one who rccidves it gratiutously. 
The latter, thercvfori^, unless he specially agrees to answerable 
for the thing entrusted to him, or himself offers to take care of it 
(D. xiii. G. 5. 2), is not liable for its loss or (kderioration, if he is not 
guilty of dishoncBty, or of such gross neglect as amounts to dis- 
honesty. He has, lio\vover, no right to make use of the thing, 
and would be guilty of theft if he did (Bk. iv. Tit, 1.0); and as it is 
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deposited for the benefit of the person depositing it, that person 
can reclaim it when he pleases, and need not, like the comniodanSj 
wait for the expiration of the time agreed on. 

The dfqmif/umi gave rise to the actio depodfl, which was direota, 
or cc»?///// 7 /rvh-, upon the same principle as the acUo commodati. 

The de])ositary was entitled to be recompensed for every expense 
incurred, and to compensation for every loss occasioned by the fault 
of the deponem^ however light that fault might be. If the deposi- 
tary liad voluntarily offered to receive the deposit, he too would be 
answerable for loss occasioned by a (ndpa levd, i.e. a slight fault, 
as opposed to culpa, hda^ gross negligence. If a deposit was 
rendert'd necessary by circumstances of unforeseen and sudden mis- 
fortune, as a shipwreck or fire, and if the depositary who had re- 
ceived tlie thing denied he had received it, double the value of the| q 
thing could be recovered. (See Bk. iv. Tit. G. 23.) k-iMl 1 


4,^ Creditor (|UO(ine, cpii pignns 4. A creditor also, who has received 


accGpit, ro obligatur, qai et ii)se a pledge, is hound re, for he is obliged ^ , 


do oa ipsa ro, <piaiu aecopit, resti- to reBtore the thing he has received, 
tuenda tonotur judiono pigneraticia. hy a(Mo ^ylgneratm But, inas- ^ ^ 

Sod qtiia ])igmiH ntrinsquo gratia much as a pledge is given for the f,., /J* ^ V' 

datur, (d dobitoris, quo niagis ei benefit of botli parties, of the debtor , * I 

pocunia ciHulorotiir, et creditoriH, that he may l)orrow more easily, and jM 
<[110 magis ei in ttito sit creditum, of the creditor that repayment may be 

platjuit sutlkau'o, ([iiod ad oaxn rein better secured, it has been decided 

cuHk)di(vndaiu, exactaiu diligentiaiu that it will snllice if the creditor em- 

adhibtu’e : <|uani si pnestitorit et ploys his utmost diligence in keeping 

ali(|U() l(),rtuito casu rem aniiHorit, the thing pledged; hut if, notwith- 

Hecurrnu eHH(} nec impediri creditum standing this care, he has lost it by 

petere. some accident, the creditor is not ac- 

countaldo l\)r it, aiid he is not i>ro- 
hibitod from suing for his debt. 

I), xliv. 7. 1. 0 ; D. xiii. 7. Id- 1. -•O ' 

Th(^ oldest form of the contract of idedge was that of mann-Ji- 


^rh(\ oldest form of the contract of pledge was that of mand- ^ 
or iihsolute sale of the thing subject to a contract of Jlduda, jr ^ 
or agreement for redemption. There were so many things to wliicli-^ ^ 
m(mdp(ifi() was considered inapplicable, that the more simple fm 
tract of fiywm (jiiite supersc^ded this manidpailo coidracia. Jlducia^r^ /r 


A further simplification of the contract of pledge was the lui/pmtheoa^ - 
in which the thing pledged remained with the pledger. Idle ma/ii- 
dpaiio^ it may be observed, transferred both tlie 
.se ssion of ^thiil Jiing pledged ; the ‘pi<pm}< gave the ne gsesBion ..t o 
tli e creditor , but left the pi’operty in the tiling witirtlmddbtor ; 
tlxS^vypf^ left both the property and the possession with the • 
debtor. (See note at end of Bk. ii, Idt. 5.) The right of the 
creditor over the thing pledged or hypothecated was protected by 
tlie adio (juad^^ermima (see Bk. iv. Tit. G. 7), by which the cre- 
ditor recovered the thing pledged if lost out of his possession, and 
got possession of the thing hypothecated. 

The text seems to draw a distinction between the position of 
the creditor and that of the recipient of a commodatum^ in regard . 
to the degree of responsibility for negligence. But practically they . 
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were on tlie same footing. The creditor, like the receiver of a 
eommAjdatnW', could not make use of the thing placed in liis pos- 
session ; and althougli he could without ngreenient take them as 
against the principal of liis claim (0. iv. 2 k 1), it was only by mi 
agreement, exprc^ssed or understood, that the c-i'editor could take 
the fruits of the thing pledged by way of interest (D. xx, 1. 11. 
1 ; I). XX. 2. 8). 

'r Creditor and debtor are terms used more widely in Ronuui law 
' than in our own. Mvery one wlio possessed a pfU’sonal riglit against 
' anotlier was termed a creditor^ and every one*, wlio owed the satis- 
faction of a claim, or was the subject of a persoiml riglit, was a. 
dsbiior, 

hVoni the contract of idtjwm sprang the nrfia 
which was din^- when tised by the d(d)tr.)r to (*onstruin tlu‘ en‘- 
ditor to givi^Tmedv tlie thing pledgiai if the (hd)t had betm ]>aid, or 
to pay 'over the the thing pledged had l )emi sold, and 

produced tnore than was dm for the debt, or h) olifain eompmisa- 
tion irom him for any injury to the^ thing i)l(Mlged, arising thnmgh 
liis fault. acllo jd(pwr<tiini( was rotiira-rtfr wlien uHt*d by 

the creditor to niak(^- the del)i.or ndmburse liim for all exp<mHi‘H 
incurred in keeping the thing safe, or com|)t‘usaie him for all 
injuries sustained by the tiling phulgial through tlu^ fault of the 
debtor (D. xiii, 7, 81); or, again, to (‘ompeusa,h‘- him if thes thing 
pledg<Hl proved to be in reality not tin’s projie.rty of tlu^ cUditor, 
and was claimed by the n^al owner. Until it was claimed, the 
fact that it b(dong(‘d to another did not pnwtmt a thing Indug 
made the. subject of a contract of pe/aes, a, ml the creditor was 
as nuicb liound to restore, it to tlie delitor, if tlu' sum due was 
paid, as if it liad really been the del)t.oUs propeidy. 


Jl 




• . , . Tit. XV. DM VKIlli( 

■*'/ /> { , , 

VerMs obligatio coutrahitur ox 
interrogatione et rosporiHumo, cum 
(piid (lari fierivo nobis Htipulaiuur. 
X (jua dua‘. proficiscuntur aciiomm, 
tam condictio, d certa sit Btipulatio, 
cpiam ox Htiinilatu, si incerta. Qmo 
hoc nomine iude utitur, (juia stinm 
him apud votoroB hrmum appelia- 
^ batiir, h>rto a sfcipite doseendens. 


DM YMIlliOlUIM ()I5LJUAT[()NM. 

r / . ■- ' ; 

>ntrahitnr ox An obligation vrrhw In (Mmtractt!<l 
oriHiouo, cum by moatw of a (question and an annwor, 

B Htipulamur. when wo Ktipulato that anything Hludi 
ntur aciiomm, bo given to or done for uh. It givoR 
wit Btipnlatio, rise to two actiouH the mndictuh 
incorta. Qino when the stipulatitm ib t'ortaiig and 

r, (juia fitipm the tigMu cvc ^twuMtu^, when it i« 

Euum appelia- nncortaiiu The term Htipulaiiim la 
iiseendens. derived from a word ein« * 

ployed by the aneiontH t<j moan 
and ooining porhapa from me 

tnmk of a tree. 


JX xliw 7. 1. 7 ; D. xii. 1. 24. 


The dijyfdatio was, properly speaking, not a contract, but a 
o f making a contritet, a solemn form giving legal validity to 
an* agreement. This form consisted of a question ana answer, and ■ 
it was '''' the o nly which was, properly speaking, the 
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laiio^ it) being only by an extension of the term that the word was 
applied to the whole mode of contractings and that the answerer 
as well as tlie questioner was said, as in ])aragr. 1, to be one of the 
dlpifJmbte^. Like all the old forms of obligation, this formula only 
bound one party, viz., the maker of the promise. The ‘promissor ) 
had himself to become the dipndator^ and to receive in his turn a 
promise, if he wished to secure reciprocal rights. Obligations 
may be dividend according as they are unilateral and bind one 
party only, or bilateral and bind both parties. A stipulation gave 
rise to a unilateral obligation. 

Pestus dtunves dapnlalio from dlptij coined money ; and Isi- 
dorus from stijadu-, a straw. ‘ Vetsres eni/in, (/'imndo sihl alyi'idd 
pnrmiUehanf, dipula/in tcrmitei^ frawjeha.nt^ ijuam Itermn y/wi-- 
(jenfsH^ i^pcnidanei^ i^ua>H (ujwmaibantl (Orlf/. v. 24. Quoted by 
Ortolan.) Htrpe^ and dipulum ai’e a more probable source of the 
derivation of the word. 

When the stipulation was for something certain, as for a fixed 
sum of money, or for wine of a specified kind, it was enforced by 
the eondieUo rertl : when for something uncertain, as for wine of a 
good (juaility, for something to be done or left undone, by the eo?/- 
didio meeriL The term a.dlo ex dipyidal-a is sometimes used to 
de.note tlu^ eoudietiuy whetlier emii or meerfi^ but it is more usu- 
ally employed to denote the mndicMo vneerti^ as when the con-- 
dldio was eevU^ that is, was employed in its proper form, it gene- 
rally rt^ccived no* other name than condiciio. The action arising | 
on a stipulation of any kind was always slricU jurib-. 1*,.^ 

Tha si.ipnlation was not tlie only contract made by going through ^ i 
a solemn form ol words. By the dwtio dotk .tlie wife and her j 
ascendantiS bound themselves to give the dob to the husband ; and 
by a prmnisi.^ accompanitHl by an oath promibKm llherfi)^---- 

the freedman l)onnd himself to render liis sefvideV to liis patron. 

In ruuther of these cases, however, was a, px*evious question at 
necessary part of the form. ^ 


1. In hac r<i olim talia. verba tra- 
dlta fiierunt: ‘HpoiuloH? spondee, 
Promittis V pi'omitto, Fidopromit- 
tia? fide])ronutt<), Fidejubos? fido- 
juboo, Babis? dabo, Fiicies faciam.’ 
Utrniu autem Latina an Grtrca vel 
(piaalia lingua stipnlatio concipiatur, 
nihil interest, scilicet si ntenpxo 
sfcipulantiimi intellectum Imjus lin- 
guie habeat : nee necosso eat oadem 
lingua utrunupio uti, sed sufilcit 
congruenter ad interrogatum respon- 
dere : <piin etiam duo Graaci Latina 
lingua obligationem contrahere pos- 
8imt. Bed hffic sollemnia verba olini 
(piidem in usu faerunt : postea 
autein Leoniana constitiitio lata est, 
qu®, sollemnitate verbormn sublata, 
sensum et consonantem inteUectum 


1. Formorly tlie words used in 
making this Ivind of contracd were as 
follows — * S2)ondes ?• do you engage 
yourself S’pondeo, I do engage my- 
self. Fromittis ? do yon promise ? 
Promitto, I do proxniso. Fideprcmiitiyiuf 
do you promise on your good faith ? 
FidcjproniifPn T do promise on my good 
faith. FidejuhcH 'J do you make your- 
self fidajuHHor ?• IHdejuheo, I do make 
myself fididussor. Dalis f will you 
give ? Dalo^ I will give. Facdea ^ will 
you do ‘? Faciam, I will do.’ And 
it is immaterial whether the stipula- 
tion is in Latin or in Greek, or in any 
other language, so that the parties 
understand it ; nor is it necessary that 
the same language should be used by 
each person, but it is sufficient if the 
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laiio^ it) being only by an extension of the term that the word was 
applied to the whole mode of contracting, and that the answerer 
as well as tlie questioner was said, as in paragr. 1, to be one of the 
dvpidwrde^. Like all the old forms of obligation, this formula only 
bound one party, viz., the maker of the promise. The ‘pmmissor \ 
had himself to become the dipidator^ and to receive in his turn a 
promise, if he wished to secure reciprocal rights. Obligations 
may be dividend according as they are tmilahral and bind one 
party only, or bilateral and bind both parties. A stipulation gave 
rise to a unilateral obligation. 

Pestus dtunves dvp‘nlaU() from dipfi^ coined money ; and Isi- 
dorus from .dip i (iff; a straw. ‘ Veteres erdvi, (/ua,ndo dhl alviuid 
prirmitM)mhf, dip-tdam, tenenten framfebant^ <juam Iterma pan- 
ijenfsH^ i^poiidonei^ (ujnoseehint' {Orlg. v. 24. Quoted by 

Ortolan.) Stipes and dlpnlum ai’e a more probable source of the 
derivation of the word. 

When the stipulation was for something certain, as for a fixed 
sum of money, or for wine of a specified kind, it was enforced by 
the eomUdio eerti: when for something uncertain, as for wine of a 
good {|naiity, for something to be done or left undone, by the eon- 
dldw mevril. The term aetio ex dvpyididu. is sometimes used to 
de.note tlu^ etmdileiUr, whetlier emii or ineevti^ but it is more usu- 
ally employed to denote the condicUo ineerti, m when the eon- 
diet io was eert% that is, was employed in its proper form, it gene- 
rally rt^ceived no* other name than eondieUo. The action arising I 
on a stipulation of any kind was always dridi jnm. * 

si.ipulation was not tlie only contract made by going through ^ i 
a solemn form ol words. By the diotio dotk . the wife and her j 
ascendantiS bound themselves to give the do,^ to the husband ; and 
by a prmnisi.^ accompanit^l by an oath (y/frui«< prorrrns\s*irv 
the freedman l)ound himself to render Ids sefvideV to Ids patron. 

In rudther of these cases, however, was a, pi*evious question a| 
necessary part of the form. 

1. In hac TO olini talia. verba tra- 
dlta fiierunt: ‘HpoiuluH*? spondee, 

Promittis V piumitte, Fidopromit- 
tia? fide])ronutt<), FidojuhoK? fido- 
juboo, Babis? dabe, Facies faciam.’ 

Utrniu autem Latina an Grteea vel 
(pia alia lingua Htipnlatio concipiatur, 
nihil interest, scilicet si ntenpio 
sfcipulantiimi intellectum Imjus lim 
guie habeat : neo necosso eat oadeni 
lingua utrunupio uti, sed snfilcit 
congruenter ad interrogatuni respon- 
derc : <piin etiain duo Grsaci Latina 
lingua obligationem contrahere pos- 
8u nt . Bed hffic sollemnia verba olirn 
(piidem in usu faerant : postea 
autein Leoniana constitiitio lata est, 
qu®, sollamnitate verborum sublata, 
sensum et consonantem inteUectum 


1. Forniorly tlie words used in 
making this Ivind of contracd were as 
follows S2)ondes do you engage 
yourself? S-pondco, I do engage my- 
self. FromiUis '/ do ycui promise ? 
FromitUh I do proxniao. i\depnmiittiHf 
do you promiso on your good faith ? 
Fidcproniitto^ T do promise on my good 
faith. FidejuhcH '! do you make your- 
self ?' Fidejuheo, I do make 

myself JideJussor, JDahis f will you 
give ? Daho, I will give. Faedes ? will 
you do ? Faciam, I will do.’ And 
it is immaterial whether the stipula- 
tion is in Latin or in Greek, or in any 
other language, so that the parties 
understand it ; nor is it necessary that 
the same language should be used by 
each person, but it is sufficient if the 
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ab xitraqiie paa:te soliun clesiderat, 
licet quibusciunque verbis expressns 
est. 


answer agrees '’with the question. So 
two Greeks may contract in Latin. 
Anciently indeed it was necessary to 
nse the formal words just mentioned, 
but the constitution of the Emperor 
Leo was afterwards enacted, which, 
removing formalities of expression, 
requires only that the parties under- 
stand one another and mean the same 
thing, no matter what words they 
use. 


Gal iii. 92, 93 ; D. xlv. 1. 1. 6 ; C. viii. 37. 10. 


Spo7ules ? spo7uleo was tlie form exclusively proper when both 
parties were Roman citi 2 iens ; adeo propria eivmm Roinmio'rum 
estj id ne (pddem m Grcecum sermonem per mterprefMionem pro-- 
me traiisferri possit quamvis dicakir a GhxBca voce fiqurata esse, 

(Gai. iii. 93.) 

This constitution of Leo was published A.D. 472. (0. viii. 37. 

10 .) 


/« /- .. 2. Omnis stipulatio aut pure aut 

•in diem aut sub condicione fit. 
'’-^^^ire veluti ‘ quinque aureos dare 
iXL. ’ Idque confestim peti po- 

- ^ * .| test. In diem, cum adjecto die, quo 
35 1 ftfifu/^necunia solvatur, stipulatio fit: 

',yeluti ‘ decern aureos primis kalen- 
dis Martiis dare spondes?’ Id 
autem, quod in diem stipulamur, 
statim quidem debetur, sed peti 
priusquam dies veniat, non potest : 
ac ne eo quidem ipso die, in quern 
stipulatio facta est, peti potest, quia 
totus iUe dies arbitrio solventis 
tribui debet. Neque enim certum 
est, eo die, in quern promissum est, 
datum non esse, priusquam is prae- 
tereat. 


2. Every stipulation is made sunply, 
or with the introduction of a particular 
time, or conditionally. Simjply, as, 
‘ Do you engage to give five aurei.^ ’ 
in this case the money maybe instantly 
demanded. With the introduction of 
a particular time, as when a day is 
mentioned on which the money is to 
be paid, as, Do you engage to give 
me ten aurei on the first of the calends 
of March ? ’ That which we stipulate 
to give at a particxdar time becomes 
irnmediately due, but cannot be de- 
manded before the day arrives, nor 
can it even be demanded on that day, 
for the whole of the day is allowed to 
the debtor for payment, as it is never 
certain that the payment has not been 
made on the day appointed imtil that 
day is at an end. 


D. xlv. 1. 46. pr. ; D. 1. 16. 218. 


In tie teolmcal laguage of the jurists, TJbi jmre qms dijm- 
latus fiierit, ei cessii et venit dies ; vM in diem, cessii dies, sed 
noTidnm venit. (See note on Bk. ii. Tit. 20. 20.) If the stipula- 
tion was made^JKre, the interest in the thing stipulated for passed 
• ' at once to the stipulator (eessit dies), and he could at once demand 
s to have it (veyiit dies), giving, of course, sufficient time for the 
debtor to fulfil his obligation. If the stipulation was made in 
dim, the interest in the thing stipulated for passed at once to the 
stipulator, but he could not demand it until the dies was past. 

Tffiere is a distinction^ in the respective effects of a stipulation 
in dtcOT and of a conditional stipulation that deserves notice. 
When a stipulation was made in diem, thp promise was binding | 
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’ ab xitraque parte soliun desiderat, 
licet qtdbuseumque verbis expressus 
est. 


answer agrees "with the question. So 
two Greeks may contract in Latin. 
Anciently indeed it was necessary to 
use the formal words just mentioned, 
■but the constitution of the Emperor 
Leo was afterwards enacted, which, 
removing formalities of expression, 
requires only that the parties under- 
stand one another and mean the same 
thing, no matter what words they 
use. 

Gal iii. 92, 93 ; D. xlv. 1. 1. 6 ; C. viii. 37. 10. 

Sponcles ? sponcleo was tlie form exclusively proper when both 
parti4 were Roman citizens; adeo propria dvkm Romanorimi 
est, ut ne quidem in Grceeum sermonem per interpretcdimiem pro- 
ffie transferri possit, qiLmwis dicatur a ChxBca voce fignrcita esse, 

(Gai. iii. 93.) ^ 

This constitution of Leo was published A.D. 472. (C. viii. 37. 

10 .) 


2. Omnis stipulatio aut pure aut 
•in diem aut sub condicione fit. 
veluti ‘ quiaque aureos dare 
riL j^luftpOJ^des ? ’ Idque confestim peti po- 
* test. In diem, cum adjecto die, quo 
solvatur, stipulatio fit: 
',jeluti ‘ decern aureos primis kalen- 
dis Martiis dare spondes ? ’ Id 
autem, quod in diem stipulamur, 
statim quidem debetur, sed peti 
priusquam dies veniat, non potest : 
ac ne eo quidem ipso die, in quern 
stipulatio facta est, peti potest, quia 
totus ihe dies arbitrio solventis 
tribui debet. Neque enim certum 
est, eo die, in quern promissum est, 
datum non esse, priusquam is jirae- 
tereat. 


D. xlv. 1. 46. 


2. Every stipulation is made simply, 
or with the introduction of a particular 
time, or conditionally. Simxdy, as, 
‘ Do you engage to give five aurei ’ 
in this case the money maybe instantly 
demanded. With the introduction of 
a particular time, as when a day is 
mentioned on which the money is to 
be paid, as, Do you engage to give 
me ten aurei on the first of the calends 
of March ? ’ That which we stipulate 
to give at a partictdar time becomes 
immediately due, but cannot be de- 
manded before the day arrives, nor 
can it even be demanded on that day, 
for the whole of the day is allowed to 
the debtor for payment, as it is never 
certain that the payment has not been 
made on the day appointed imtil that 
day is at an end. 
pr. ; D. 1. 16. 213. 


In the technical laguage of the jurists, UU pure qids sv 
latus fiierit, et cessit et venit dies ; uhi in diem, ce^^sii dies, sed 
nondnm venit. (See note on Bk. ii. Tit. 20. 20.) If the stipula- 
tion was made pn>re, the interest in the thing stipulated for passed 
at once to the stipulator (cessit dies), and he could at once demand 
to have it (venit dies), giving, of course, sufficient time for the 
debtor to fulfil his obligation. If the stipulation was made in 
diem, the interest in the thing stipulated for passed at once to the 
stipulator, but he could not demand it until the dies was past. 

There is a distinction in the respective effects of a stipulation 
in diem and of a conditional stipulation that deserves notice. 
When a stipulation was made in diem, thp promise was binding 
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at oncej and the debt was already due, and therefore if any part of 
the debt was paid before the day named, it could not be recovered ; 
whereas, when a stipulation was made with a condition, if any- 
thing was paid before the condition was accomplished, it could 
be recovered back, because, until the condition was fulfilled, the 
stipulator had no interest in the thing stipulated for (iimuhim, 
cessit dies), (See paragr. 4.) 


3. At si ita stiimleris ‘ decein 
aureos anmios, (pioad vivam, dare 
spondes ? ’ et pure facta obligatio 
mtellegitur et perpetuatur, quia ad 
tempus deberi non potest. Sed 
heres petendo pacti exceptione sub- 
movebitur. 


3. But, if you stipulate thus, Do 
you engage to give me ten aurei an- 
nually, as long as I live ? ’ the obligation 
is understood to l)e made simply, and 
is perpetual ; for a debt cannot be duo 
for a time only ; but the heir, if ho 
demands payment, will be repelled by 
the excc])tio imcti. 





i 

t 


D. xlv. 1. 50. 4. 


Lapse of time was not, in the Eoman law, a mode by which a, | | 

debt could he extinguished. Consequently, if it was owed, it wa.s .| 
owed for ever : hut this technicality was prevented from working 
any injustice by_t]ie plea referred to in the text, namely that ■ 
there was an agreement to the contrary, or by that of fraud, 

Plane post tempus sUpidutor vel paxti mu.venti.^ vel doU mall 
exeeptmui suhnoveri poterit (D. xliv. 7. 'f?4. "J .) If, however, a 
similar gift had been given as a legacy, tlie riglit to receive ’would 
be extinguislied ipso jure by the death, of the legatee. ^ ^ , » 

• ' " 1, nv, 


4. S\il) condieione stipnlatio fit, 
ciun in alicpiein casxim ditlhrtur ohli- 
gatio,ut, si aliquid factum fuorit aut 
non fuorit, stipnlatio cominittatur, 
voluti * si Titius consul factus fnorit, 
quinejue aureos dare spondes ? ’ Si 
(piis ita stipule tur ‘ si in Capitolium 
non ascendero, dare spondes ? ’ per- 
inde erit, ac si stipulatus esset, cum 
morietur dari sihi. Ex condicionali 
stipulatione tantum spes ost debitum 
iri, eanupe ipsam spein transmitti- 
mus, si, priusqxiam condicio oxistat, 
mors nobis contigerit. 


I). xlv, 1. 115. 


4. A stip\ilatioii is made condition- 
ally, wlion the obligation is postponed 
to the happening of some uncertain 
event, so that it takes eflbci* if such a 
thing happens or docs not luippon, as, 
for instance, ‘ Do you engage to give 
five aurei, if Tituis is made consul ? ’ 
Sucli a stipulation as ‘ Do you tmgago 
to give live a/urei if I do not go up to 
the Capitol?’ is in chect the Hanui as 
if the stipulation had been, tha.t five 
aurei should bo given to the Hti))ultitor 
jit the time of liis death. Prom a c?on- 
ditional stipuln.fcion tluvre arises 
hepe that the thing will become dtte ; 
andihis hope w<^ transmit to our heirs, 
if wo die betbre the condition is aocom- 
plishod, 

1 : D, 1. 10. 54. 


The lieir or legatee, it may he remembered (see Bk. ii. Tit. 
14. 9), who died before the condition was accomplished, did not 
transmit any interest in. the inheritance or legacy to his lieirs,' 
whereas the stipulator did, as we leaini from the text, transmit to 
his heirs the hope that the thing stipulated for would be one day 
due to him (sp)es dehitum iri). The reason of this difference is, 
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at oncej and the debt was already due, and therefore if any part of 
the debt was paid before the day named, it could not be recovered ; 
whereas, when a stipulation was made with a condition, if any- 
thing was paid before the condition was accomplished, it could 
be recovered back, because, until the condition was fulfilled, the 
stipulator had no interest in the thing stij)ulated for 
cessit dies), (See paragr. 4.) 


3. At si ita stiimleris ‘ deeein 
aureos anmios, (pioad vivam, dare 
spondes ? ’ et pure facta obligatio 
hitellegitur et perpetuatur, quia ad 
tempus deberi non potest. Sed 
heres petendo pacti exceptione sub- 
movebitiir. 


S. But, if you stipulate thus, Do 
you engage to give me ten aurei sui- 
nually, as long as I live ? ’ the obligation 
is understood to l)e made simply, and 
is perpetual ; for a debt cannot be duo 
for a time only ; but the heir, if ho 
demands payment, will he repelled by 
the excc 2 )tio 


!»• > ' , / ;/l 
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D. xlv. 1. 50. 4. 


Lapse of time was not, in the Eoman law, a mod(-^ by which a, | 
debt could he extinguished. Consequently, if it was owed, it wa.s .| 
owed for ever : hut this technicality was prevented from working 
any injustice hy,..t].ie plea referred to in the text, ntnnely that , 
there was an agreement to the contrary, or by that of fraud, f 
Plane post tempiis stipulaitor vel parti rov.venti., eel dolt mall 
exeeptione snlnnoveri poteriL (D. xliv. 7. Ark "J .) If, liowevar, a 
similar gift had been given as a legacy, tlie riglit to receive ’would 
be extinguished ipso jure by the death, of the legatee. 


4. S\il) condicione stipulatio fifc, 
cum in alicpiein casxim ditlhrtur obli- 
gatio,ut, si aliquid factum fnerit aut 
non fuerit, stipulatio cominittatur, 
voluti * si Titius consul factus fneidt, 
quinejue aureos dare spondes ? ’ Si 
(piis ita sfipulotur ‘ si in Capitolium 
non ascendero, dare spondes ? ’ per- 
inde erit, ac si stipulatus ossot, cum 
morietur dari sihi. Ex condicionali 
stipulatione tantum spes ost debitum 
iri, eametue ipsam spein transmitti- 
xnus, si, priusquain condicio oxistat, 
mors nobis contigerit. 


I). 


4. A stip\ilafciou is ,mado condition- 
txlly, wlion the obligation is postponed 
to the happening of some uncertain 
event, so that it takes efibci* if stich a 
thing happens or docs not laippon, as, 
for instance, ‘ Do you engage to give 
five aurei, if Titius is made consul ? ’ 
Such a stipulation as ‘ Do you tmgago 
to give live rmrei if I do not go up to 
the Capitol?’ is in cllect the same as 
if the stipulation had been, tha.t live 
aurei should bo given to the Hti])ulator 
at the time of his den,th. .From a con- 
ditional stipulation tluvre arises 
hqpe that the thing will become dtte ; 
andlhis hope w<^ transmit to our heirs, 
if wo die belbre the condition is accom- 
plished. 

xlv, 1. 115. 1 ; D. 1. 10. 54. 




The lieir or legatee, it may be remembered (see Bk. ii. Tit. 
14. 9), who died before the condition was accomplished, did not 
transmit any interest in. the inheritance or legacy to his lieirs,' 
whereas the stip ulato r did, as we learn from the text, transmit to 
his heirs the hope that the thing stipulated for would be one day 
due to him (s 2 m dehitum in?). The reason of this difference is, 
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the testamentary dispositions were considered to be made to 


the heir or legatee, personally. , 

If the promissor attempted to defeat the condition by prevent- 
ing its being fulfilled, he was treated as if he had promised jmre, 
and the thing could be demanded from him at once. 

It is here said that a promise to pay, if a person did not do a 
thing, was a promise to pay when he died. There was, however, 
this difference : the promissor was certain to die, and therefore the 
stipulation, with the words mm moriar, was really made m diem ; 
whereas it was not certain whether the promissor would or would 
not go up to the Capitol, and, therefore, the stipulation with the 
words si in Capitolnim non ascendero was made sid> (miditimie. 


5. Loca etiam inseri stipulationi 
• sclent, veluti ‘ Carthagine dare spon- 

9 ? Q^gg stipnlatio licet pure fieri 
videatur, tamen re ipsa habet tern- 
pus iniectum, quo promissor utatur 
ad pecuniam Carthagine dandam. 
Et ideo si quis ita Komae stipuletur 
• ‘ Hodie Carthagine dare spondes ? ’ 

inutilis erit stipnlatio, cum impos- 
sibilis sit repromissio. 




^ ‘tV ^rir^ 
— 


D. slv. 1. 73. pr, 


rt 

6. Condiciones, quae ad praeteri- 
tum vel ad prsesens tempus refe- 
runtur, aut statim infirmant obliga- 
tionem aut omnino non differunt : 
veluti ‘si Titius consul fait, vel si 
Mievius vivit, dare spondes ? ’ Nam 
si ea ita non sunt, nihil valet stipu- 
latio : sin autem ita se habent, sta- 
tim valet. Quae enim per rerum 
naturam certa sunt, non morantur 
obligationem, licet apud nos incerta 
sint. 


5. It is customary to insert a par- 
ticular place in a stipulation, as, for 
instance, ‘ Do you engage to give me at 
Carthage ? ’ and this stipulation, al- 
though it appears to be made simply, 
yet necessarily implies a delay siihicient 
to enable the person who promises to 
pay the money at Carthage. And 
therefore, if any one at Borne stipulates 
thus, ‘ Do you engage to give to me 
this day at Carthage ? ’ the stipulation 
is useless, because the fulfilment of the 
promise is impossible. 

; D. xiii. 4. 2. 6. 


D. xlv. 1. 


6. Conditions, which relate to time 
present or past, either instantly make 
the obligation void, or do not suspend 
it^ in any way ; as, for instance, ‘ If 
Titius has been consul, or if Maevius is 
alive, do you engage to give me ? ’ For 
if the thing mentioned is not really 
the case, the stipulation is void ; if it is 
the^ case, the stipulation is immediately 
valid : since things certain, if regarded 
in themselves, although uncertain as far 
as our knowledge is concerned, do not 
delay the formation of the obligation. 
100 ; D. xii. 1. 37-39. 


7 ‘ 7. Non solum res^ in stipulatum 7. Not only things, but acts, may 

deduci possunt, sed etiam facta : ut si be the subject of a stipulation : as when 
stipulemur fieri aliquid vel non fieri, we stipulate, that something shall, or 
f Et in hujusmodi stipulationibus shall not, be done. And, in these 
optimum ent poenam subjicere, ne stqnilations, it will be best to subjehi 
quantitas stipulationis in incerto sitl ^pei^ialtj^ lest the amount included in^,‘>'*' 
ae necesse sit actori probare, quid} the stipulation should be uncertain, 
ejus intersit. Itaque si quis, ut fiat and the plaintiff should therefore be 
aliquid, stipuletur, ita adjici poena obliged to prove how great his interest 
debet: ‘si ita factum non erit, turn is. Therefore, if any one stipulates 
poeh® nomine decern aureos dare that something shall be done, a penalty 
spondes?’ Sed si quaedam fieri, quae- ought to, be added as thus: ‘If the 
dam non fieri una eademque conce- thing is not done, do you engage to 
ptione stipuletur, clausula erit hujus- give ten aurei by way of penalty ? ’ 


. 3 ^ 
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,tliat the testamentary dispositions were considered to be made to 
the heir or legatee, personally. , 

If the promissor attempted to defeat the condition by prevent- 
ing its being fulfilled, he was treated as if he had promised pure^ 
and the thing could be demanded from him at once. 

It is here said that a promise to pay, if a person did not do a 
thing, was a promise to pay when he died. There was, however, 
this difference : the promissor was certain to die, and therefore the 
stipulation, with the words cum moriar^ was really made in diem ; 
whereas it was not certain whether the promissor would or would 
not go up to the Capitol, and, therefore, the stipulation with the 
words si in CapUolmm non ascender o was made si(l> (xmditione. 


5. Loca etiam inseri stipulationi 
solent, velnti ‘ Carthagine dare spon- 
des ? ’ Quae stipulatio licet pure fieri 
videatur, tamen re ipsa habet tern- 
pus iniectum, quo promissor utatur 
ad pecuniam Carthagine dandam. 
Et ideo si quis ita Komae stipuletur 
‘ Hodie Carthagine dare spondes ? ’ 
inutilis erit stipulatio, cum impos- 
sibilis sit repromissio. 


^ “tV 


b 


D. xlv. 1. 73. pr, 


6. Condiciones, quae ad praeteri- 
tum vel ad prsesens tempus refe- 
runtur, aut statim indrmant obliga- 
tionem aut omnino non differunt : 
veluti ‘si Titius consul fait, vel si 
Mievius vivit, dare spondes ? ’ Nam 
si ea ita non sunt, nihil valet stipu- 
latio : sin autem ita se habent, sta- 
tim valet. Quae enim per rerum 
naturam certa sunt, non morantur 
obligationem, licet apud nos incerta 
sint. 

D. xlv. 1. 100 ; 


5. It is customary to insert a par- 
ticular place in a stipulation, as, for 
instance, ‘ Do you engage to give me at 
Carthage ? ’ and this stipulation, al- 
though it appears to be made simply, 
yet necessarily implies a delay sufficient 
to enable the person who promises to 
pay the money at Carthage. And 
therefore, if any one at Borne stipulates 
thus, ‘ Do you engage to give to me 
this day at Carthage ? ’ the stipulation 
is useless, because the fulfilment of the 
promise is impossible. 

; D. xiii. 4. 2. 6. 

6. Conditions, which relate to time 
present or past, either instantly make 
the obligation void, or do not suspend 
it in any way ; as, for instance, ‘ If 
Titius has been consul, or if Maevius is 
alive, do you engage to give me ? ’ For 
if the thmg mentioned is not really 
the case, the stipulation is void ; if it is 
the case, the stipiilation is immediately 
valid : since things certain, if regarded 
in themselves, although uncertain as far 
as our knowledge is concerned, do not 
delay the formation of the obligation. 
D. xii. 1. 37-39. 


7 ^ 7. Non solum res in stipulatum 

deduci possunt, sed etiam facta : ut si 
f stipulemur fieri aliquid vel non fieri. 

) Et in hujusmodi stipulationibus 
optimum erit poenam subjicere, ne 
quantitas stipulationis in incerto sitl 
ac necesse sit actor i probare, quidj 
ejus intersit. Itaque si quis, ut fiat 
^^quid, stipuletur, ita adjici poena 
debet : ‘ si ita factum non erit, turn 
poenae nomine decern aureos dare 
spondes ? ’ Sed si quaedam fieri, quse- 
dam non fieri una eademque conce- 
ptione stipuletur, clausula erit hujus- 


7. Not only things, but acts, may 
be the subject of a stipulation : as when 
we stipulate, that something shall, or 
shall not, be done. And, in these 
stipulations, it will be best to subjoin 
^penalty, lost the amount included 
the stipulation should be uncertain, 
and the plaintiff should therefore be 
obliged to prove how great his interest 
is. Therefore, if any one stipulates 
that something shall be done, a penalty 
ought to. be added as thus : ‘ If the 
t]^g is not done, do you engage to 
give ten aurei by way of penalty ’ 


modi adjicienda: ‘si adversus ea 
factum erit, sive quid ita factum 
non erit, tunc posnse nomine decern 
aureos dare spondes ? ’ 


D. xlv. 1. 137. 


But, if 1)3^ one single question a stipu- 
lation is made, that some things shall 
be done, and that other things shall 
not be done, there ought to be added 
some such clause as this : ‘ If anything 
is done contrary to what is agreed on, 
or anj'thing agreed on is not done, then 
do you engage to give ten aurei by way 
of penalty ? ’ 

7 ; B. xlvL 5. 11. 


Tit. X7L DE DUOBUS REIS STIPULANDI ET 
PROMITTENDI. 

Et stipulandi et promittendi duo Two or more persons may be j)ar' 
pluresvo rei fieri possunt. Stipulandi ties together in the stipulation or in 
ita, si post omnium interrogationem the promise. In the stipulation, if, 
promissor respondeat ‘ sx:)on(leo.’ Ut after all have asked the question, the 
puta cum duobus separatim stipu- promissor answers ‘ S 2 )ondeo,^ ‘ I en- «. 
lantibus ita promissor respondeat gage ; ’ for instance, when, two stipu- 
‘ utrique veatrum dare spondeo : ’ nam laiors having each separately asked 
si prius Titio apoponderit, deinde the question, the promissor answers, 
alio interroganto spondeat, alia at(pie ‘ I engage to give to each of you.’ For 
alia erit obligatio nec creduntur duo if he first answers Titius, and then, on 
rei stipulandi esse. Duo pluresvo another person putting the same qiies- 
rei promittendi ita hunt, (veluti si tioir, ho again answers him, there will 
post Titii interrogationem) ‘ Mievi, bo two distinct obligations, and not two 
quinque aureos dare spondes ? Sei, -stipulators. Two or more become 
eosdem quinque aureos dare spon- co-promissors, thus, as if after Titius 
des 9 ’ respondeat singuli separatim lias jiut the question : ‘ Mfovius, do 
‘ spondeo.’ you engage to give five mirel t ’ ‘ Seius, 

do you engage to give five wivrei 1 ’ they 
each separately answer, ‘ I do engage.’ 

D. xlv, 2. 4. 


Tli 0 word strictly speaking, signifies the person who is 
liable, or subject, to a demand, but is used more generally to 
signify aj>0i,rty.to an pWigation, whether active or passive : so here 
we have reA nU^ndfindi^ as well as r(4 lyromitfA^ndi, 

, It was immaterial whether the interrogation was put and 
answered in , the plural, i^jpndetis? s'pondemiw i or in the singular, 
sporbdes ? sporideo. (D. xlv. 2. 4.) 

It was not only in contracts made verhi^ that there could he 
joint creditors and joint debtors. In a comnwdatum or depodtum, 
for instance, the parties might agree that se.veral parsons should 
be subject to a common obligation, and each b© bound for the 
whole. (D. xlv. 2. 9.) 


1, Ex liujusmodi obligationibus 
et stipulantiouB solidum singiilis 
debetur et promittentes singuli in 
solidum tenentur. In utraque tamen 
obligatione una res vertitur : et vel 
alter debitum accipiendo vel alter 
solvendo omnium perimit obliga- 


1. By virtue of such obligations, 
the whole thing stipulated for is due 
to each stipulator, and from each pro- 
missor. But in each obligation, there 
is only one thing due, and if either of 
the joint ^mrties receives the thing due, 
or gives the thing due, the obligation 

z 
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modi adjicienda: ‘si adversus ea 
factum erit, sive quid ita factum 
non erit, tunc posnse nomine decern 
aureos dare spondes ? ’ 


D. xlv. 1. 187. 
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But, if by one single question a stipu- 
lation is made, that some things shall 
be done, and that other things shall 
not be done, there ought to be added 
some such clause as this : ‘ If anything 
is done contrary to what is agreed on, 
or anything agreed on is not done, then 
do you engage to give ten a-urei by way 
of penalty ? ’ 

' ; B. xlvL 5. 11. 


Tit. X7I. DE DUOBUS REIS STIPULANDI ET 
PROMITTENDI. 


Et stipulandi et promittendi duo 
pluresvo rei fieri possunt. Stipulandi 
ita, si post omnium interrogationem 
promissor respondeat ‘ siponcUo.’ Ut 
puta cum duobus separatim stipu- 
lantibus ita promissor respondeat 
‘ utriquo voatrum dare spondeo : ’ nam 
si prius Titio apoponderit, deinde 
alio interroganto spondeat, alia at(pie 
alia erit obligatio nec creduntur duo 
rei stiimlandi esse. Duo pluresvo 
rei promittendi ita fiunt, (veluti si 
post Titii interrogationem) ‘ Micvi, 
quinque aureos dare spondes ? Sei, 
eosdem quinque aureos dare spon- 
des ? ’ respondeat singuli separatim 
‘ spondeo.’ 


Two or more persons may be j)ar' 
ties together in the stipulation or in 
the promise. In the stipulation, if, 
after all have asked the question, the 
promissor answers ‘ S 2 )ondGo,'’ ‘ I en- 
gage ; ’ for instance, when, two stipu- 
lators having each separately asked 
the question, the promissor answers, 
‘ I engage to give to each of yon,’ For 
if he first answers Titius, and then, on 
another person putting the same (pies- 
tioit, ho again answers him, there will 
bo two distinct obligations, and not two 
stipulators. Two or more become 
co-promissors, thus, as if after Titius 
has i)ut the question : ‘ Mawius, do 
you engage to give five mirei t ‘ Seius, 
do yoti engage to give five miteA ’ they 
each separately answer, ‘ I do engage.’ 


D. xlv, 2. 4. 


Tli 0 word strictly speaking, signifies the person who is 
liable, or subject, to a demand, but is used more generally to 
signify aj>0i,rt3r.to an pbligation, whether active or passive : so here 
we have reA dvpul(xmd% as well as rd promitUndi. 

, It was immaterial whether the interrogation was put and 
answered in , the plimal, ^pondeMs? tipondemui ^ or in the singular, 
sporhdes ? spooideo. (D. xlv. 2. 4.) 

It was not only in contracts made verh'd that thei'e could be 
joint creditors and joint debtors. In a commodatum or depodkim^ 
for instance, the parties might agree that se.veral parsons should 
be subject to a common obligation, and each b© bound for the 
whole. (D. xlv. 2. 9.) 


1, Ex liujusmsodi obligationibus 
et stipulantibuB solidum singulis 
debetur et promittentes singuli in 
solidum tenentur. In utraque tamen 
obligatione una res vertitur : et vel 
alter debitum accipiendo vel alter 
solvendo omnium perimit obliga- 


1. By virtue of such obligations, 
the whole thing stipulated for is due 
to each stipulator, and from each pro- 
missor. But in each obligation, there 
is only one thing due, and if either of 
the joint -parties receives the thing due, 
or gives the thing due, the obligation 

z 
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tionem et omnes liberat. is 3,^ , Gnd for all, and all are freed 

j&:om it. 

D. xlv. 2. 2, and 3. 1. 

If we look to tke tl;img whick was tlie subject of the contract, 
we may say, however many were the joint parties, there was but 
one obligation; while if we look to the Rersons^ by or to whom 
the promise was given, -lihere were as man;f obligations as there 
were persons making or receiving the promise. If, therefore, the 
thing was given, that is, payment or performance made, the ob- 
ligation was at an end, but the obligation binding on any one 
might be made to cease, as by the cleminutio oa^ritis of one of the 
co-promissors, without those binding on the others ceasing also. 

. If, indeed, the aid .of the law had been called in to enforce the 
obligation, the position of the parties was different. If one co- 
stipulator sued the promissor, all the other parties to the stipu- 
lation were thereby prevented from suing him ; and if one co- 
promissor was sued, none of the others could be sued, the 
Gontestatio operating as an extinction of the debt ; but undei* 

: JjjstiiiiiiJQyi. when it appeared that there was a deficiency in what 
' had been obtained from the promissor that had been sued, the 
• others might be sued to make up this deficiency. (0. viii. 
41, 28.) The co-promissor who had^paid all could recover, as a 
partner, their shares from the others, if there was a partnersliip 
between them, and if not, he could recover by paying to the 

creditor the whole sum, but ^separating the payment, paying his 

share absolutely, and paying the rest as the price of having tlie 
j creditor’s actions transferred to him to use against the other co- 
I promissors Qmieficium cedendarum actiomim) ; and probably, even 
if he ^d not actually made this separation, the prsotor would 
allow him tm bring an action against the other co-promissors in 
which he was feigned to have done it. (D. xxvii. 3. 1. 13.) 

2. Ex duobns reis promi%tendi 2. Of two co-promissors, one may 
alins^ pure, alius in diem vel sub engage simply, the other with the' 
con^cione obhgari potest : nee im- introduction of a particular time, or 
pedimento erit dies aut condicio, conditionally; and neither the tfine 
quo minus ab eo, qui pure obligatus nor the condition will prevent payment 
est, petatiu. ^ being exacted from tlie one who binds 

himself simply. 

D. xlv. 2. 7. 


Tit. XVIL DE STIPIJLATIONE SEEVORUM. 

Servuji ex persona domini jus A slave derives from the pertona, 
sfrptuandi nabet. Sed hereditas in of bis master tbe power of making a 
plerisque personae defrfncti vicem stipulation. But as the inheritance in 
sustmet : ideoque quod servus here- most respects represents the persona of 
ditariu« ante atoam hereditatem sti- the deceased, if a stipulation is made 
pmatur, adquint hereditati ac pp hoc by a slave belonging to the inheritance 
etiam neredi postea facto adqi^ijur, before ’ the inheritance is entered on, 
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tionem et omnes liberat. is at ^ end for all, and all are freed 

fi:oni it. 

D. xlv. 2. 2, and 3. 1. 

If we look to tke tl:img whick was tlie subject of the contract, 
we may say, however many were the joint parties, there was but 
one obligation ; while if we look to the persons by or to whom 
the promise was given, -"there were as man;f obligations as there 
were persons making or receiving the j)romise. If, therefore, the 
thing was given, that is, payment or performance made, the ob- 
ligation was at an end, but the obligation binding on any one 
might be made to cease, as by the demimiho of one of the 

co-promissors, without those binding on the others ceasing also. 
If, indeed, the aid . of the law had been called in to enforce the 
obligation, the position of the parties was different. If one co- 
stipulator sued the promissor, all the other parties to the stipu- 
lation were thereby prevented from suing him ; and if one co- 
promissor was sued, none of the others could be sued, the 

* Gontestatio operating as an extinction of the debt ; but under* 

; when it appeared that there was a deficiency in what 

' had been obtained from the promissor that had been sued, the 

• others might be sued to make up this deficiency. (0. viii. 
41. 28.) The co-promissor who had«paid all could recover, as a 
partner, their shares from the others, if there was a partners! lip 
between them, and if not, he could recover by paying to the 

i ^ creditor the whole sum, but ^s eparating the payment, paying his 

share absolutely, and paying the rest as the price of having tlie 
pH j creditor’s actions transferred to him to use against the other co- 

• I promissors (heneficium cedendarum aotmium) ; and probably, even 

j if he ^d not actually made this separation, the pra 3 tor would 

allow him im bring an action against the other co-promissors in 
which he was feigned to have done it. (D. xxvii. 3. 1. 13.) 

; 2. Ex duobus reis promi%tendi 2. Of two co-promisBors, one may 

? alins^ pure, alius in diem vel sub engage simply, the other with the* 

con^cione obhgari potest : nee im- introduction of a particular time, or 
J pedimento erit dies aut condicio, conditionally; and neither the tpuo 

I quo minus ab eo, qui pure obligatus nor the condition will prevent payment 

' petatiu. ^ being exacted from tlie one who binds 

himself simply. 

D. xlv. 2. 7. 


Tit. XVII. DE STIPIJLATIONB SERVORUM. 

A A-v;. / , 

Servuji ex persona domini jus A slave derives from the persona 
smpulandi nabet. Sed hereditas in of his master the power of making a 
plensque personae defrfncti vicem stipulation. But as the inheritance in 
sustinet : ideoque quod servus here- most respects represents the persona of 
% ' ditariu« ante atoam hereditatem sti- the deceased, if a stipulation is made 

pulatur, adquint hereditati ac pp hoc by a slave belonging to the inheritance 
etiam neredi postea facto adqT^iJur, before ’ the inheritance is entered on, 
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he acquires for the inheritance, and 
therefore for him who subsequently 
becomes heir. . 

D. xli. 1. 34, 61. 


A slave had jio that is, no capacity of acquiring civil 

or political rights. But his master, who had such a capacity, 
could make his own persona speak and act through the slave, who 
was thus only a channel by which the wishes of the master were 
expressed. (See Bk. i. Tit. 3. pr. note.) But although a slave could 
thus engage others for the benefit of his master, by a stipulation, 
he could not bind his master, and could not, therefore,, be the pi'O- 
missor in a stipulation ; hence, the text only speaks of the stipula- 
tions, and not of the promises, of slaves. 

In phrispie personte cjjefmhcU vieerrh stiMinet ; the inheritance 
represented the ’ person of the deceased in most things, but there 
were some things which the slave could not acquire for the in- 1 
heritance, which he could acquire for a living master : ,a usufruct, j ^ 
for instance, being always attached to a person, could not be 
stipulated for by a slave before the inheritance was entered on. 

(D. xli. 1. 61.) 

1. Bivo autem domino sive iubi 1. ‘Whother a slave stipulates lor ^ % 

sivG couRorvo buo sive iinpersonaliter his master, or for himself, or for his ^ p * 
servus stipuletur, domino adquirit. fellow-slave, or without naming any 
Idem juris est et in liberis, qui in person for whom he stipulates, he 
potcstate patris sunt, ex qnibus always acquires for his master. It is 
cansis adcpiirere possunt. the same with children in the power 

of their father, in all cases in which 
they acquire for him. 

D. xlv. 3. 15 ; I). xlv. 1. 4»5. pr. and 4. 

What is said here of the children in potestate must be taken 
With all tlie limitations made necessary by the power they had to 
acquire ^peculmm for themselves. (See Bk. ii. Tit. 9.) 


2. Bed cum hictum in stipula- 2. If it is a licence to do something 
tione continebitur, omnimodo per- that is stipulated for, the benefit of the 
sona stipulantis continetur, veluti si stipulation is personal to the stipu- 
servus stipuletur, ut sibi ire agore lator; for instance, if a slavo^ stipu- 
liceat : ipse enim tantum- proliiberi lates that he shall have a right of 
non debet, non etiam dominus ejus. passage for himself or beasts and 

vehicles, it is he himself, not his 
master, who is not to be hindered 
from passing. 

D. xlv. 1 . 180 . 


Even »in this case the slave really acquires for the master. It \ 
is the master, and not the slave, who could ©ijforce the stipulation ! 
by action. Of course this personal licence to cross land is some- 
thing quite difierent from a seiwitude. For a servitude eimcli or \ 
agendij stipulated for by the slave, could ^only be attached to thef 
prmdmm of the master. (D. xlv. 3. 

..-16 X 2 
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he acquires for the inheritance, and 
therefore for him who subsequently 
becomes heir. . 

D. xli. 1. 84, ()1. 


A slave had jio that is, no capacity of acquiring civil 

or political rights. But his master, who had such a capacity, 
could make his own persona speak and act through the slave, who 
was thus only a channel by which the wishes of the master were 
expressed. (See Bk. i. Tit. 3. pr. note.) But although a slave could 
thus engage others for the benefit of his master, by a stipulation, 
he could not bind his master, and could not, therefore,, be the pi’o- 
missor in a stipulation ; hence, the text only speaks of the stipula- 
tions, and aiot of the promises, of slaves. 

In phrisque personae ^efandi mmirh svMinet ; the inheritance 
represented the ’ person of the deceased in most things, but there 
were some things which the slave could not acquire for the in- 1 
heritance, wliich he could acquire for a living master : ,a usufruct, j ^ 
for instance, being always attached to a person, could not be 
stipulated for by a slave before the inheritance was entered on. 
(D. xli. 1. 61.) 


1. Bivo autem domino sive .4bi 
sivG couRorvo auo sive iinpersonaliter 
servus stipuletur, domino adquirit. 
Idem juris esfc et in liberis, qui in 
potcstate patris sunt, ex qnibus 
causis adcpiirero possunt. 


1. ‘Whether a slave stipulates lor 
his master, or for himself, or for his p 
fellow-slave, or without naming any 
person for whom he stipulates, he 
always acquires for his master. It is 
the same with children in the power 
of their father, in all cases in which 
they acquire for him. 

D. xlv. 8. 15 ; D. xlv. 1. 45. pr. and 4. 


g *" 11 % 


What is said here of the children in potestate must be taken 
With all tlie limitations made necessary by the power they had to 
acquire d, p(Xi(Uum for tliemselves. (See Bk. ii. Tit. 9.) 


2. Bed cum hictum in stipula- 2. If it is a licence to do something 
tione continebitur, omnimodo per- that is stipulated for, the benefit of the 
sona stipulantis continetur, veluti si stipulation is personal to the stipu- 
servus stipuletur, ut sibi ire agore lator; for instance, if a slave stipu- 
liceat: ipse enim tantum- proliibori lates that he shall have a right of 
non debet, non etiam dominus ejus. passage for himself or beasts and 

vehicles, it is he himself, not his 
master, who is not to be hindered 
from passing. 

D. xlv, 1.180. 

Even »in this case the slave really acquires for the master. It \ 
is the master, and not the slave, who could eijforce the stipulation ! 
by action. Of course this personal licence to cross land is some- 
thing quite difierent from a seiwitude. For a servitude eimdi or \ 
agendi^ stipulated for by the slave, could ^only be attached to thei 
prmdium of the master. (D. xlv. 3. 
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3. Servus conimiiiiis stipulando 
unicniqne dominoruni^ pi'o portione 
dominii adc[iiirit, nisi si imins eorinn 
jnssu ant nominatim cni eornin 
stipnlatns est : tune enim soli ei 
adc[niritnr. Qiiod servns comminiis 
stipnlatnr, si alteri ex dominis 
ad<2^niri non potest, solidimi alteri 
adqniritnr, velnti si res, qnam dari 
stipnlatns est, nnins domini sit. 


3. If a slave held in common^ by 
several masters stiimlates, he acquires 
a share for each master according to 
the proportion which each has in him, 
nnless he stipnlates at the command 
or in the name of any ono master, for 
then the thing stipulated for is ac- 
quired solely for that master. And 
whatever a slave held in common stipu- 
lates for, is all acquired for one^ of his 
masters, if it is 3iot capable of being 
acquired for the other ; as, for in- 
stance, if the thing he has stipulated 
to be given belongs to one of his 
masters. 


Gai. iii. 167 ; D. xlv. 3. 7. 1. 




Tit. XVIII. DE DIVISIOXE STIPULA.TIONUM. 


^ ^ 1 - • Stipulationnm ali^e jndieiales ^ Stipulations are either judicial, ori ^ 

^ sunt, aliae prsBtorise, aliae conven- prsctorian, or conventional, or coi union, | 

CL ' tionales, alise communes tarn prse- that is, both prsntorian and judicial. 

^ ^ cuvA quam jndieiales. 

D. xlv. 1. 5. pr. 



The division of stipulations here given is based on the difference 
of the circumstances in which they are entered into. SonietinieB 
they are the result simply of the will of the parties, sometimes 
of the direction of a person in authority. 


1. Jndieiales simt dnmtaxat, 
quae a mero jndicis officio proficis- 
cnntnr : velnti de dolo cantio vel de 
perseqnendo servo, qni in fnga est, 
restitnendove pretio. 


1. Judicial stipulations are those 
which”^ proceed exclusively from the 
office of the judge, such as the giving 
sec urity ag^nst fra ud, or the engag e ■ 
menrio'^pmsu^^ slave, or to 


D. xlv. 1. 5. pr. ; D. xml 69. 5. 



j Before the magistrate the parties were m fare, before tliejmhx 
I they were in jiidicio. (See Introd. sec. 92.) The judex Bome- 
^ times ordered that the parties before him should enter into stipula- 
tions. 

Two instances are here given of stipulations directed by the 
judex. The first is the This was a stipulation 

directed for the benefit of a plaintiff, that the sentence given in 
his favour might be executed, without any attempt at fraud (dolm 
mains) on the part of the defendant. For instance, if the defend- 
ant was ordered to make over the property in a slave, tlie judex 
would direct that he should stipulate that he had done nothing to 
lessen the value of the slave. Otherwise the slave might be made 
over to the plaintiff', and the plaintiff’s claim be thus nominally 
satisfied, while it might really be evaded by the defendant 'Wilfully 
doing the slave some material harm. (D. vi. 1. 20 and 45.) 

The other instance given is that of the stipulation de jpefse'- 





340 


LIB. III. 


TIT. XVIIX. 



r . 


’•1 ■ .'■■■■ 
/ 


3. Servus communis stipulando 
unicniqiie dominorum pi'o portione 
dominii adquirit, nisi si nnins eorum 
jnssu ant nominatim cni eornin 
stipnlatns est : tune enim soli ei 
adqniritnr. Qiiod servns commimis 
stipnlatnr, si alteri ex dominis 
adqniri non potest, solidmn alteri 
adqniritnr, velnti si res, qnam dari 
stipnlatns est, nnins domini sit. 


Gai. iii. 167 


3. If a slave held in common by 
several masters stipulates, he acquires 
a share for each master according to 
the proportion which each has in him, 
nniess he stipulates at the command 
or in the name of any one master, for 
then the thing stipulated for is ac- 
quired solely for that master. And 
whatever a slave held in common stipu- 
lates for, is all acquired for one of his 
masters, if it is not capable of being 
acquired for the other ; as, ^ for in- 
stance, if the thing he has stipulated 
to be given belongs to one of his 
masters. 

D. xlv. 3. 7. 1. 




5 twl 'cuvX 


Tit. XVIIL DE DIVISIONE STIPULATIONUM. 

Stipulationum ali^e jndieiales " Stipulations are either judicial, ori 
sunt, aliae praetorise, aliae conven- prsetorian, or conventional, or common, | 
tionales, alise communes tarn prie- that is, both praetorian and judicial, 
torise quam judieiales. 

D. xlv. 1. 5. pr. 


The division of stipulations here given is based on the difference 
of the circumstances in which they are entered into. SometimeH 
they are the result simply of the will of the parties, soinetimes 
of the direction of a person in authority. 

1, Judieialed simt dmntaxat, 1. Judicial stipulations arc fchose 
quae a mero judicis officio proficis- which" proceed exclusively from tho 
cuntnr : veluti de dole cautio vel de office of the judge, such as the giving 
persequendo servo, qui in fuga est, sec urity ag^nst fra ud, or tho e mga^ o- 
restituendove pretio. menTTopms^ slave, or to 

D. xlv. 1. 5. pr. ; D. xsMl 69. 5. 

I Before the magistrate the parties were m jitre^ before thejMckm 
I they were in jndido. (See Introd. sec. 92.) The some- 

times ordered that the parties before him should enter into stipula- 
tions. 

Two instances are here given of stipulations directed by the 
judex. The first is the d^dolo^ cauj^ This was a stipulation 
directed for the benefit of a plaintiff, that the sentence given in 
his favour might be executed, without any attempt at fraud (dolm 
mahis) on the part of the defendant. For instance, if the defend- 
ant was ordered to make over the property in a slave, tlie judex 
would direct that he should stipulate that he had done nothing to 
lessen the value of the slave. Otherwise the slave might be made 
over to the plaintiff, and the plaintiff’s claim be thus nominally 
satisfied, while it might really be evaded by the defendant wilfully 
doing the slave some material harm. (D. vi. 1. 20 and 45.) 

The other instance given is that of the stipulation de fer'se-- 





LIB. III. TIT. XVIII. 


341 


giiendo servo (jui m fuga est^ restikiendove pretio, A slave naiist 
be supposed to be demanded, and to run away before tbe decision 
I is given. As the defendant, being the actual possessor, could 
alone reclaim the slave against third parties, the judex would com- 
pel him to engage by stipulation to follow and reclaim him, or to 
pay his price. If the slave escaped without any fault whatsoever 
of the defendant, the judge merely directed that the defendant 
should engage to give up the slave if he came into his power, and 
to permit the plaintiff to bring an action in the defendant’s name 
for the recovery of the slave from any one who might detain him. 
(D. iv. 2. 14. 11.) 

2. Praetorias, qiite a mero prse- 2. Praetorian stipulations are those 
toris officio proficiscuntur, vekiti which proceed exclusively from the 
^ damni infecti vel legatorum. Prae- office of the pnetor ; as the giving 
torias autem stipulationes sic exau- security against clmmmm infeckom, or 
diri oportet, ut in his contineantur ^ for the of legacies. Under 

etiam {Bdiliciaj : nam et hae ab juris- * praetorian stipuEfidhs must be com- 
dictione veniunt. ' prehended ledilitian, for these, too, 

proceed from a magistrate xuonoiincing 
the law. 

D. xlv. 1. 5. j)!*. 

. ‘ Damnum infeotum est damnum nondum factum quod futurimh 
veremur. (D. xxxix. 2. 2.) Supposing the da/mnum fuiurum 
which a man apprehended were an injury to his premises from 
the fall of the ill-repaired house of his neighbour, by the strict 
civil, law, if he was to wait till the mischief was done, his neigh- 
bour might abandon his property in the fallen house, and the in- 
jured man could tlien obtain no reparation from him. To remedy 
this, the prmtor would^ if he saw fit, order the neighbour to give 
security (cauUo damni infedi) to indemnify the person api)lying, 
his heirs and successors in title, ag^nst any damage that might 
be done. If tlris order not obeyed, the praetor authorised tlie 
complainant to enter upon and occupy the premises (j.% qmssessiomm 
miUeha,t)i and, finally, if security was still refused, the pnetor 
gave the complainant full possession of the jwemises, but he was 
liable to be dispossessed, if within a certain time the original pro- 
prmtor made compensation and complied with everything enjoined 
him. (See D. xxxix. 2. 4. 1.) 

Legatorum : this was a stipulation binding the heir to pay 
legacies, when due, which were not yet payable ; otherwise the heir 
might previously have spent and consumed all the inheritance. 
As in the previous case, the legatee received |)ossession, if suretiesl 
were not given. (D. xxxvi. 3. 1. 2.) ’ 

A jurisdidione veniunt^ that is, come from a magistrate qui 
jm dicit. Jurisdiction in its general sense, includes the whole 
offidum of the jus dicenSn which is said to be latissimumn for 
honorum possessionem dare potest^ et in possessionem mitieren qrapillis 
non hah 67 htilms tutor os oomtituerdn judiees Utiga/nUlms da/re, (D. ii, 
1 . 1 .) 
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legacies, when due, which were not yet payable ; otherwise the heir 
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As in the previous case, the legatee received |)ossession, if suretiesl 
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A jurisdidione veniunt^ that is, come from a magistrate qui 
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honorum possessionem dare potest^ et in possessionem mitieren qrapillis 
non hah 67 htilms tutor os oomtituerdn judiees Utiga/nUlms da/re, (D. ii, 
1 . 1 .) 


3. Conventionales simt, quae ex 
conYentione utriusque partis conci- 
piimtur, hoc est neque jussu judicis 
neque jussu prsetoris, sed ex con- 
ventioue contrahentiiun. Quaruna 
totidem genera sunt, quot (paene 
dixerim) rerum contrahendarum. 


3. Conventional stipulations are 
those which are made by the agree- 
ment of parties ; that is, neither by 
the order of a judge nor by that of the 
praetor, but by the consent of the 
persons contracting. And of these 
stipulations there are as many kinds, 
so to speak, as there are of things to 
be contracted for. 


D, xlv. 1. 5. pr. 


4. Communes simt stipulationes 4. Common stipulations are those?, 
veliiti rem salvam fore pupilli : nam for example, providing for the secu- 
et praetor jubet, rem salvam fore rity of the property of a pupil, for 
pupillo caveri et interdum judex, si sometimes the pra?tor, and aomotimos, 
aliter expediri haec res non potest : too, when the mittter cannot bo ma- 
vel de rato stipulatio. naged in any other way, the judge, 

orders seemity to be given to tlio pT^ul 
for the safeguard of his property, or, 
again, the stipulation that a thing | 
shall be ratified.’ * ^ 

D. xlv. 1. 5. pr. 


Communes stijpulationes were those sometixnes directed by tlie 
prsetor, sometimes by the judex. They ought pi’operly to have 
preceded the conventionales. 

Mention has already been made of the security a tutor or curator 
was obliged to give. (Bk. i. Tit. 24. pr.) It was properly given 
before the tutor entered on his oflScej and it belonged to the praetor 
to see that it was given. But if, before it was given, tlie tutor 
sued a debtor of the pupil, and the debtor objected that security 
had not been given, jihe-jo^dge, in order that the proceedings miglit 
not be put an end to, wouldairect security to be then given l)efor© 
him. 


The stipulation de rato^ or rem ratam haheri, was one^ entered! 
into by a procurator bringing an action in the name of his principal I 
that what he did would he ratified by his principal. It properly 
belonged to the praetor to direct that this stipulation vshould be 
entered into before the litis contestatio (see Introd. sec. 105) ; but 
if he omitted to direct this, and there was ground for distrusting 
the authority of the procurator, the judge would direct that the 
procurator should hind himself by this stipulation. (See Bk. iv* 
Tit. 11. 1.) . ^ ^ 


Tit. XIX. INUTILIBUS STIPULATIONIBUS. 

res, quae aomimo nost^ Everything, of wliich we have the 
^'^^jicxtim, m stipidationem deduft property, whether it be inoveabli or 
potest, save lUa mobihs save soli sit* immoveable, may . be the subject of a* 

stipulation. 


^ f^'^tilis^ i.e. invalid, when it produces no tie 

I binding on the parties to it. It would seem to have been proper 
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3. Conventionales sunt, quae ex 
conYentione utriusque partis conci- 
piuntur, hoc est neque jussu judicis 
neque jussu prsetoris, sed ex con- 
ventione contrahentiiim. Quarum 
totidem genera sunt, quot (paene 
dixerim) rerum contrahendarum. 


TIT. XIX. 

3. Conventional stipulations are 
those which are made by the agree- 
ment of parties ; that is, neither by 
the order of a judge nor by that of the 
praetor, but by the consent of the 
persons contracting. And of these 
stipulations there are as many kinds, 
so to speak, as there are of things to 
be contracted for. 


D, xlv. 1. 5. pr. 

4. Communes sxmt stipulationes 4. Common stipxdations are those?, 
veluti rem salvam fore pupilli : nam for example, providing for the secu- 
et prsetor jubet, rem salvam fore rity of the property of a pupil, for 
pupillo caveri et interdum judex, si sometimes the pra?tor, and aonxotiinos, 
aliter expediri haec res non potest: too, when the mirtter cannot bo ma- 
vel de rato stipulatio. naged in any other way, the judge, 

orders seemity to be given to tlio pT^ul 
for the safeguard of his property, or, 
again, the stipulation that a tiling I 
shall be ratified.’ * ^ 

D. xlv. 1. 5. pr. 


Communes stiptdatmies were those sometimes directed by tlie 
prsetor, sometimes by the judex. They ought pixiperly to have 
preceded the conventionales. 

Mention has already been made of the security a tutor or curator 
was obliged to give. (Bk. i. Tit. 24. pr.) It was properly given 
before the tutor entered on his ofiSce^ and it belonged to the praetor 
to see that it was given. But if, before it was given, tlie tutoi' 
sued a debtor of the pupil, and the debtor objected that security 
had not been given, in order that the proceedings tniglit 

not be put an end to, wouldairect security to be then given lieforc 
him. 


The stipulation de rato.^ or rem ratam haheri, was one^ entered! 
into by a procurator bringing an action in the name of his principal I 
that what he did would be ratified by his principal. It properly * 
belonged to the praetor to direct that this stipulation vshould be 
entered into before the litis contestatio (see Introd. sec. 105) ; but 
if he omitted to direct this, and there was ground for distrusting 
the authority of the procurator, the judge would direct that the 
procurator should bind himself by this stipulation. (See Rk. iv. 
Tit. 11. 1.) V 


Tit. XIX. DE INUTILIBUS STIPULATIONIBUS. 

a 0^ res, we have the 

property, whether it be ihoveabl* or 
M. potest, save ma mobihs save soh sit* ” — i 




X, A 1/ ? -v s/A 

immoveable, may . be the subject of a* 
stipulation. ' • 
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It.- ^ stipulation is inutilis^ i.e. invalid, wTien it produces no tie 
I bmding on the parties to it. It would seem to have been proper 
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,0 have examined here tHe causes which make contracts of any 
kind myahd, and not to limit the inquiry to stipulations. But 
the stipulation was so much the most important Mnd of contract 
that It IS taken to represent all other kinds. Some few of the 
causes of invalidity noticed in this Title are peculiar to stipula- 
tions, but most are common to all contracts. 

thus classifies the re^^^^ this Title for the 

invalidity of stipulations: they might be invalid (1) on account' 
of their object (pr. paragr. 1, 2, 22, 24); (2) on account of the 
persons by whom (paragr. 7, 8, 9, 10, 12), for whom (paragr. 
Oj 4, 19, ijOj ^1), or between whom (paragr. 6) they were made; > 
(3) on account of the manner in which they were made (paragr. 5 
17, 18, 23) ; (4) on account of the time (paragr. 13, 14, 15 Ifi’ ' 
26), or the condition (paragi-. 11, 25) subject to wbik they ’were 
made. 




1 . At SKiuip rem, quas m rerum 1. But, if any one stipulates fora ■ 

natura non est aut esse non potest, thing which does not or cannot exist, 
daristipulatustuerit, velutiSticlram, as for Stichus, who is dead, but whom 
qtii mortuus sit, quern vivere crede- he thought to be living, or for a Hip- .iTAv • 
bat, aut hippocentaurum, qui esse pocentaur, which cannot exist, the ;0 ..>1' 
non possit, iniitilis erit stxpulatio. stipulation is void. ' ' 

Gai. iii. 97. 


In such a case no claim could be made for the supposed value 
of the thing, nor even for a sum promised under a penal danse in 
case of non-perfonnance. (D. xlv. 1. 69 and 103.) 


2. Idem juris est, si rem sacram 
aut religiosam, (piam huinani juris 
esse credobat, vel pnblicam, quiiG 
iisibussfiopuli perpetuo exposita sit, 
ut formn vel theatriiin, vel liberum 
liominem, quern sorvum esse cre- 
debat, vel rem, cujns commercium 
non liabuit, yel rem suain dari quis 
stipuletur. Nec in pendonti erit sti« 
pulatio ob id, quod publica res in 
privatum deduci et ox lib or o servus 
fieri potest et commercium adipisci 
stipulator potest et res stipulatoris 
esse desinere potest: sed protinus 
inutilis est. Item contra, licet initio 
utiliter res in stipulatum deducta 
sit, si postea in earum qua causa, 
de quibus supra dictum est, sine 
facto promissoris devenerit, extin- 
piitur stipulatio. Ac ne statim ab 
initio talis stipulatio valebit ‘ Lixcium 
Titiimi, cum servus erit, dare spon- 
des 7 ’ et similia, quia natura sui 
dominio nostro exempta in obliga- 
tionem deduci nullo mode possunt. 




2. It is the same if any one stipu- 
lates for a thing sacred or reKgious, r 
which he thought to be subject to 
human law, or for a public thing 
appropriated to the perpetual use of •’ 
the people, as a forum or theatre, or 5 
for a ficee man whom he thought to be 
a slave, or for a thing of which he 
has not the commerciujn^ or for a thing I 
belonging to himself. Nor will the I 
stipulation remain in suspense, because 
the public thing may become private, 
the freeman may become a slave, the 
sti|)ulator may acquire the commercium 
of the thing, or the thing which now 
belongs to him may cease to he his ; 
but the stipulation is at once void. 
Bo, conversely, although a thing may 
have been validly stipulated for 
originally, yet, if it afterwards falls 
ixnder the class of any of the things 
before mentioned, without the pro- 
missor having caused the change, the 
stipulation is extinguished.' Such a 
stipulation, too, as the following, is 
void I>0 you promise to give 

me Lucius Timus, when he shall be- 
come a slave ? ’ for that which by its 
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sit, si postea in earum <iua causa, 
de quibus supra dictum est, sine 
facto promissoria devenerit, extin- 
guitur stipnlatio. Ac ne statim ab 
initio talis stipnlatio valebit ‘ Lixcium 
Titiuni, cum servns erit, dare spon- 
dee 9 ’ et similia, quia natnra sui 
dominio nostro exempta in obliga- 
tionem deduci nullo mode possunt. 


2 . It is the same if any one stipu- 
lates for a thing sacred or rehgious, “ . ^ 

which he thought to be subject to 
human law, or for a public thing ‘ 
appropriated to the perpetual use of-’" - 
the people, as a fomin or theatre, or 5 ' .q 
for a free man whom he thought to be 
a slave, or for a thing of -which he 
has not the commerciujn^ or for a thing I 
belonging to himself. Nor will the I 
stipulation remain in suspense, because 
the public thing may become private, 
the freeman may become a slave, the 
stiimlator may acquire the commercium 
of the thing, or the thing which now 
belongs to him may cease to be his ; 
but the stipulation is at once void. 

Bo, conversely, although a thing may 
have been validly stipulate<i for 
originally, yet, if it afterwards falls 
imder the class of any of the things 
before mentioned, -without the pro- 
missor having ca-osed the change, the 
stipulation is extinguished: Such a 
stipulation, too, as the following, is 
void I>o you promise to give 

me Lucius Tifius, when he shall be- 
come a slave ? ’ for that which by its # 
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• nature is not susceptible of ownership 

" y cannot in any way be made the subject 

. , , of an obligation. 

G-ai. iii. 97 ; D. xlv. 1. 82. 83. 5. 

Gujus cofifhWjQTciuifYh 7107b lictbuit, For instance, if, in the clays 
of Gains, a pevogTiyius had stipulated foi* a J^uuclus itcilious^ or if, 
in the times of the Lower Empire, a heathen had stipulated for a 
Christian slave. (0. i. 1 0.) Of course, if the promissor had not 
’ the Gommercmm of the particular thing, while the stipulator had 

it, the promissor was answerable to the stipulator for a breach of 
contract if he did not fulfil his promise. (D. xlv. 1. 34.) 

Vel rem suaTn. It cannot belong to him more than it does ; 

‘ but he might stipulate for its value, or conditionally for tlie thing 
itself if it ceased to belong to him. (D. xlv. 1 . 31.) 

Uxtinguihir stimulation And if it was once extinguished, no 
alteration of circumstances would renew it. hi permotwim mhlaia 
olili^atio 7 estihii noTb potest. (D. xlvi. 3. 98. 8.) 

QuaTTb himaTii juris esse credebat. In a stipulation it made no 
I f difference that the stipulator was really ignorant that tliere was 

some character attaching to the object of the stipulation which 
made the stipulation invalid, as that it was sacred or public. The 
I fact that it was sacred or public invalidated the stipulation, and 
Ithe stipulator had no further remedy against the promissor. We 


shall find (Tit. 23. 5) that if a person ^m’chased in ignorance a 
thing of this nature, he would have a remedy against the seller to 
' ^ indemnify him for the loss he sustained by the purchase. 

Uiu, Si qtiis aliittn datnrum factu- 3. If a man engages that another 

^ « rmnve quid spoponderit, non obli- shall give or do something, he is not 

gabitur, veluti si spondeat, Titium bound, as if he engages that Titius 
quinque aureos daturum. Qiiodsi shall give five But if he engagers 

Umip;. effecturum se, ut Titius daret, spo- that he will manage that Titius sliall 

ponderit, obligatur. give five aurei, he is bound. 

D. xlv. 1. 83. pr. 

4 Si qTiis alii, quam cujus juri 4. If any one stipulates for the 
subjectus sit, stipulekir, nihil agit. benefit of a third person, other tlian 
^ Plane solutio etiam in extranei per- a person in whose power he is, tlie 
sonam conferri potest (veluti si quis stipulation is void. But it may bo 
1 . 4^ stipuletur ‘ rnihi^ aut^ Seio dare arranged that payment shall be made 

^ - spondes?’),p-f cbligatioquidemstipu- to a third person, as if a person stipu- 
i l^j'Ori adquiratur, solvi tamen Seio lates thus, ‘ Do you engage to pay to 

etiam invito eo recte possit, ut libe- me or to Seius ? ’ The stipulator alone, 
' ratio ipso jure contingat, sed ille in this case, acquires the obligation ; 
adyersus Seium ^ habeat mandati but payment may be lawfully made to 
aetionem.^ Quodsi quis et alii, Seius even against his will ; the payer 
cujus juri subjectus non sit, decern will then by mere force of law he freed 
dan aureos stipulatus est, valebit from his obligation, while the stipu- 
qui^dem stipulatio : sed utrum totum lator will have against Seius an actio 
debetur, quod in stipulationem^ de- mandati. If any one stipulates that 
ductinn est, an vero pars dimidia, ten wwrei shall be paid to him and to a 
UDita.tum est : sed placet, non plus thied person, other than a person in 
giam partem dimi^am ei adquiri. whose power he is, the stipulation is 
1 , qui tuo jun subjectus est, si sti- valid; but it has been doubted whether, 
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nature is not susceptible of ownership 
cannot in any way be made the subject 
of an obligation. 

G-Ai.iii.97; D.xlv. 1.82.83. 5. 

Giij'US cowiWj6T(j%%wfb %o% lidhuit, U'or instojiico, if, in th© dayb 
of Gains, a pevG^fiyius had stipulated foi* a fuuclus Itcilicus^ oi if, 
in the times of the Lower Empire, a heathen had stipulated for a 
Christian slave. (0. i. 10.) Of course, if the promissor had not 
the Gommercium of the particular thing, while the stipulator had^ 
it, the promissor was answerable to the stipulator for a breach of 
contract if he did not fulfil his promise. (D. xlv. 1. 34.) 

Vel rem suam. It cannot belong to him more than it does ; 

‘ but he might stipulate for its value, or conditionally for tlie thing 
itself if it ceased to belong to him. (D. xlv. 1.31.) 

lExtinguiUir stipidatio. And if it was once extinguished, no 
alteration of circumstances would renew it. hi perpetwimv stihUda 
olMgaiio restihii non potest. (D. xlvi. 3. 98. 8.) 

Quam Mtma/ni juris esse credehat. In a stipulation it made no 
difference that the stipulator was really ignorant that there was 
some character attaching to the object of the stipulation which 
made the stipulation invalid, as that it was sacred or public. The 
|fact that it was sacred or public invalidated the stipulation, and 
|the stipulator had no further remedy against the promissor. We 
shall find (Tit. 23. 5) that if a person ^lU’chased in ignorance a 
thing of this nature, he would have a remedy against the seller to 
indemnify him for the loss he sustained by the purchase. 

m. ^ J X . 

Ulu, Si qiiis alitim datnrum factu- 

« rmnve quid spoponderit, non obli- 
gabitm:, veluti si spondeat, Titiiim 
qniaqne aureos daturnm. Qiiodsi 
effecturum se, ut Titius daret, spo- 
ponderit, obligatur. 



3. If a man engages that another 
shall give or do something, he is not 
bound, as if he engages that Titius 
shall give five aurei. But if he engagers 
that he will manage that Titius sliall 
give five aurei, he is bound. 




D. xlv. 1. 83. pr. 


4. Si quis alii, quam cujus juri 

E ^ ^ subjectus sit, stipuletux, nihil agit. 

ciiy- ^ Plane solutio etiam in extranei per- 
sonam conferri potest (veluti si quis 
^ ita stipuletur ‘mihi aut Seio dare 
^ ^ - sponde s ? ’) , pf obligatio quidem stipu- 




latori adquixatur, solvf tamen Seio 
etiam invito eo recte possife, ut libe- 
ratio ipso jure contingat, sed ille 
adversus Seium habeat mandati 
actionem. Quodsi quis dM et alii, 
cujus juri subjectus non sit, decern 
dari aureos stipulatus est, valebit 
quidem stipulatio : sed utrum totum 
debetur, quod in stipulationem de- 
ductum est, an vero pars dimidia, 
dubitatum est : sed placet, non plus 
quam partem dimidiam ei adquiri. 
Ei, qui tuo juri subjectus est, si sti- 


4. If any one stipulates for the 
benefit of a third person, other tlian 
a person in whose power he is, the 
stipulation is void. But it may bo 
arranged that payment shall be made 
to a third person, as if a x>cr8on stijm- 
lates thus, ‘ Do you engage to pay to 
me or to Seius ? ’ The stipulator alone, 
in this case, acquires the obligation ; 
but payment may be lawfully made to 
Seius even against his wiU ; the payer 
will then by mere force of law be freed 
from his obligation, while the stipu- 
lator will have against Seius a>xi actio 
mandati. If any one stipulates that 
ten ojwrei shall be paid to him and to a 
third person, other than a person in 
whose power he is, the stipulation is 
valid ; but it has been doubted whether, 


LIB. III. TIT. XIX. 


345 


pnlaliis sis, tibi adciiiiris, quia vox in this case, the whole sum is due to 

tua tamquam filii sit, sicuti filii vox the stipulator, or only half; and it has 

^ tamquam tua intellegitux in his re- been decided that only half is due. 

m. bus, quae tibi adquiri possunt. But, if you stipulate for aliother, wK 

is in your power, you acquire for your- 
self ; for your words are as the words 
of your son, and your son’s words are 
as yours, with respect to all things 
which can be acquired for you. 

Gai. iii. 108 ; D. xlv. 1. 141. 3 ; D. xlv. 1. 39, 130 ; D. xxxix. 2. ’42, 

No one who was not a party to a contract could gain or lose by 
it. lies inter alios acta aliis 7hG(jiie 7woere neque pwdesse potest (a 
maxim not to be found exactly in its present shape, but based 
on 0. vii. 60. 1). And as this was true of all kinds of contracts, 

Ik so was it specially of stipulations, in which a particular formula 

^ad to be spoken, and which could not propeidy be entered into by 
any one that was absent. The third person, not being a party to 
the contract, could have no action to enforce it, and the stipulator 
could not enforce it because he had no interest in it. If, indeed, 
he had any interest in it, that is, any legal interest, which of course ! 
might happen, a stipulation for another was binding. Si stipnlerl 
alii, ami mea> mteresset, ait Marcellns stipulatiormn, valere, (D. xlv. 
1. 38. 20, and see paragr. 20 of this Title.) And when one 
person wished to stipulate for another, the object might gene- 
rally be effected by adding a penalty for the non-performance of 
the promise. A stipulation binding the prornissor to give some- 1 
thing to Titius, or, if it were not given, to pay a penalty to the | 
stipulator, was binding. It was, indeed, nothing but a conditional! 
contract. In the event of something not happening, whicli might 
have happened, a certain benefit was to accrue to the stipulator./ 
(D. xlv. 1, 38. 17.) It is because the tiling might have happened 
that such a penal clause differs in its effects from one made to en- 
force the performance of a thing physically impossible. (See note 
on paragr. 1.) 

I Mihi and Seio. Tlie third person to whom payment might be 

thus made at the option of the payee, was said to bc^. solntionifi 
gratia ad/jectus. (D. xlvi. 3. 95. 5.) 

Sihi et aUL We learn from Gains, that theiJabhiianB were of 
opinion that the whole sum specified was in this case due to the 
stipulator, adopts the contrary opinion. (Gai. iii. 103.) 

Every one could stipulate and . promise for his heir. Every 
paterfamiilias could stipulate for those under his power and his 
slaves; every person under power and every slave could stipulate 
for the paterfamilias or master, and coulfi promise so as to bind 
the paterfarYhilias or master, if authorised, directly or indirectly, 
to do so. (See Bk, iv. Tit. 7.) 

I ■ In the later law many kinds of stipulations conld be madt^ 

I Jhrgugh another perspn, though this was contrary to the primary 

notion of a stipulation. For instance, the stipulation ^rem pn-" 
filii salvam fore" (see Tit. 18. 4) could be made, for a pupil who 
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pnlaliis sis, tibi adciiiiris, quia vox in this case, the whole sum is due to 

tua tamquam filii sit, sicnti filii vox the stipulator, or only half; and it has 

^ tamquam tua intellegitur in his re- been decided that only half is due. 

R bus, quse tibi adquiri possunt. But, if you stipulate for aliother, wl^^ 

is in your power, you acquire for your- 
self ; for your words are as the words 
of your son, and your son’s words are 
as yours, with respect to all things 
which can be acquired for you. 

Gai. iii. 103 ; D. xlv. 1. 141. 3 ; D. xlv. 1. 39, 130 ; D. xxxix. 2. 42, 

No one who was not a party to a contract could gain or lose by 
it. lies inter alios acta aliis 7hG(iite oiocere neqtie prodesse potest (a 
maxim not to be found exactly in its present shape, but based 
on 0. vii. 60. 1). And as this was true of all kinds of contracts, 
h so was it specially of stipulations, in which a particular formula 

^a d to be spoken, and which could not propeidy be entered into by 
any one that was absent. The third person, not being a party to 
the contract, could have no action to enforce it, and the stipulator 
could not enforce it because he had no interest in it. If, indeed, 
he had any interest in it, that is, any legal interest, which of course ! 
might happen, a stipulation for another was binding. Si stipnler ! 
alii, cnm mea> mteresset, ait Marcellns stipulaiionem; valere, (D. xlv. 
1. 38. 20, and see paragr. 20 of this Title.) And. when one 
person wished to stipulate for another, the object might gene- 
rally be effected by adding a penalty for the non-performance of 
the promise. A stipulation binding the promissor to give some-] 
thing to Titius, or, if it were not given, to pay a penalty to the | 
stipulator, was binding. It was, indeed, nothing but a conditional! 
contract. In the event of something not happening, whicli might ' 
have happened, a certain benefit was to accrue to the stipulator./ 
(D. xlv. 1, 38. 17.) It is because the thing might have happened 
that such a penal clause differs in its effects from one xnade to m- 
force the performance of a thing physically impossible. (See note 
on paragr. 1.) 

I Mihi aut Seio. Tlie third person to whom payment might be 

thus made at the option of the payee, was said to be. solntionts 
gratia ad/jectus. (D. xlvi. 3. 95. 5.) 

Sihi et alii. We learn from Gains, that theiJabifiianB were of 
opinion that the whole sum specified was in this case due to the 
stipulator, adopts the contrary opinion. (Gai. iii. 103.) 

Every one could stipulate and . promise for his heir. Every 
paterfamiilias could stipulate for those under his power and his 
slaves; every person under power and every slave could stipulate 
for the paierfamilias or master, and coulfi promise so as to bind 
the paterfamilias or master, if authorised, directly or indirectly, 
to do so. (See Bk, iv. Tit. 7.) 

I ' In the later law many kinds of stipulations coixld be madt^ 

f Jhrgugh another perspn, though this was contrary to the primary 

notion of a stipulation. For instance, the stipulation ^rem pa-- 
filii salvam fore^ (see Tit. 18. 4) could be made, for a pupil who 
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was infcmSj or absentj by a public slave, by a person appointed by 
the prgetor, or by a magistrate if the parties came before liim. 
(D. xxvii. 8. 1. 15,) 


jr Prseterea iniitilis est stipiila- 

interrogatus 
erit, non respondeat, veluti si decern 
anreos a te dari stipuletnr, tu qidn- 
promittas, vel contra : ant si ille 
" ^ — -pure stipuletnr, tn sub condicione 

^ |4i ‘promittas, vel contra, si modo scili- 

cet id exprimas, id est si cui sub 
condicione vel in diem stipulanti tu 
respondeas : ‘ Prassenti die spondeo.’ 
Nam si hoc solum respondeas ‘ Pro- 
mitto,’ breviter videris in eandem 
diem aut condicionem spopondisse : 
nec enim necesse est in respondendo 
eadem omnia repeti, quae stipulator 
expresserit. 


is est stipula- 5. A stipulation, again, is void, if 
e interrogatus the answer does not agree with the 
ireluti si decern demand ; as when a person stipulates 
iletur, tu quin- that ten aurei shall be given liiin, and 
itra : aut si ille you answer five, or conversely. A sti- 
ub condicione pulation is also void, if a person sti- 
si modo scili- pulates simply, and you promise con- 
3st si cui sub ditionally, or conversely ; provided only 
n stipulanti tu that the disagreement is expressly 
ti die spondeo.’ stated, as if, when a man stipulates 
spondeas ‘ Pro- cohditioiially, or for a particular tim,e, 
ds in eandem you answer, ‘ I promise for to-day.’ 
n spopondisse : But, if you answer only, ‘ I promise,’ 
in respondendo you seem in a brief way to agree to the 
quae stipulator time or condition he proposes. For it 
is not necessary, that .in the answer 
every word should be repeated which 
the stipulator expressed. 

D. xlv. 1. 1. 3, 4; D. xlv. 1. 134. 1. 


Si decern aureos. Ulpian, in 
the other way. (D. xlv. 1. 1. 4.) 

it' ifTy t, 

6. Item inutilis est stipulatio, si 
i.nii iA»ab eo stipuleris, qui jiui tuo sub- 
^ ^ jectus est, vel si is a te stipuletiu'. 

, servus qrddem non solum do- 

. mino suo obligari non potest, sed ne : 

alii quidem uUi: filii vero familias 
aliis obligari possunt. 

Gai. iii. 104; 


the .Digest, decides the question 


6. A stipulation is also void if 
made with one who is in your power, 
or if such a person stipulates witjh you. 
A slave is incapable not only of outer- 
ing into an obligation with his master, 
but of binding himself to any other 
l)erson. But a filhmfmnilias can bo 
bound to others by an obligation. 

D. xliv. 7. 14. 




The slave could not contract civilly with his master j but tho 
later law recognised that there might be a wdutalk ■ ohliijatio 
created between them, so that if a master owed anything to a 
slave in the accounts kept between them, and paid it to the slave 
after he h^ been manumitted, the master could not recover it, as 
he was paying what, by a natural obligation, he was bound to dW. 
(D. xii. 6. 64.) 

. ThQ Jilivsfamilias could bind himself civilly. mUrnfa/miluM ox 
omnibus causis tanqucm paterfamilias oUigatur. (D. xliv. 7. 39.) 
He could be sued and his person taken in execution, and Ms 
peaiiLia could be made available for his creditors; and Juatioiaii 
permitted him M make a cessicK&flao«t99«i. (0. vi. 61. 8.) To pro- 
^^t fiUfamiliarum, the S0n(dmconmltum passed, 

i by wMch money lent to filiifamilicurum could not be recovered 
I from them. (See Bk. iv. Tit. 7. 7.) 


' that a dumb man 

fY y PS'la™ est. Quod can neither stiptdate nor nroiSae 

^ Xio. et m surdo receptum est ; quia et is, And this is con^dered to apply Xo 
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j was infans, or abseat, by a public slave, by a. person, appointed by 
{ tbe praetor, or by a magistrate if the parties came before him. 

; ^ (D. xrvii. 8. 1. 15.) 

. mvDjjJb hr . . . . 

: 5. Prseterea inutilis est stipula- 5. A stipulation, again, is void, it 

! tio, si qnis ad ea, quffi interrogatus the answer does not agi-ee with the 

i erit, non respondeat, veluti si decem demand ; as when a person stipulates 

I aureos a te dari stipnletur, tu quin- that ten aurei shall be given liini, and 

U . 1 -'t* t qiie promittas, vel contra : ant si ille you answer five, or conversely. A sti- 
, V - ...^xire stipuletur, tu sub condicione pulation is also void, if a person sti- 

^ |4l d trnl />n-n+VQ oi mnfln Rimi 


^4 ■ 


'promittas, vel contra, si modo scili- pulates simply, and you proniise con- 
cet id exprimas, id est si cui sub ditionally,or conversely ; provided only 
condicione vel in diem stipulanti tu that the disagreement is expressly 
respondeas : * Praasenti die spondeo.’ stated, as if, when a man stipulates 
Nam si hoc solum respondeas ‘ Pro- cohditioiially, or for a particular time, 
mitto,’ breviter videris in eandem you answer, ‘ I promise for to-day.’ 
diem aut condicionem spopondisse: But, if you answer only, ‘I promise,’ 
nec enim necesse est in respondendo you seem in a brief way to agree to the 
eadem omnia repeti, quae stipulator time or condition he proposes. Nor it 
expresserit. is not necessary, that in the answer 

every word should be repeated which 
the stipulator expressed. 

D. xlv. 1. 1. 3, 4; D. xlv. 1. 134. 1. 

8% decem aureos. Ulpian, in the .Digest, decides the question 
the other way. (D. xlv. 1. 1. 4.) 


6. Item inutilis est stipulatio, si 
inii 4A»^b eo stipuleris, qui jiui tuo sub- 
^ . jectus est, vel si is a te stipuletm. 

, p servus quidem non solum do- 

^ mino suo obhgari non potest, sed ne 

ahi quidem ulli: filii vero familias 
aliis obligari possimt. 


6. A stipulation is also voitl if 
made with one who is in your power, 
or if such a person stipulates with you. 
A slave is incapable not only of enter- 
ing into an obligation with his master, 
but of binding himself to any other 
person. But a fdiusfmiiMas can bo 
bound to others by an obligation. 

Gai. iii. 104; D. xliv. 7. 14. 

I Tie slave could not contract civilly with his master ; but the 
I later law recognised that there might be a naimmlis vliUijatio 
created between them, so that if a master owed anything to a 
slave in the accounts kept between them, and paid it to the slave 
after he had been manumitted, the master could not recover it, as 
he was paying what, by a natural obligation, ho was bound to pay. 
(D. xii. 6. 64.) 

. The fiUusfamilias could bind himself civilly. FilmsfamiUas ex 
omnilms camis tanquam ^paterfamilias oUigatur. (D. xliv. 7. 39.) 
He could be sued and his person taken in execution, and his 
peeulia could be made avaOable for his creditors ; and J[uatiniari 
permitted him to make a (0. vi. 61. 8.) To pro- 

l t&^t filijfamiliarivm, the senatmconsultum Maaedom mi/i^.m, was passed, 
I by which money lent to filnfamilia/rum could not be recovered 
I from them. (See Bk. iv. Tit. 7. 7.) 

K/nm. 7.Tt is evident that a dumb man 

f '’^omittwe posse, palam est._ Quod can neither stip^ate nor* promise. 

I rW- Xlu. et m surdo receptum est ; quia et is, And this is eonsidered to apply also 
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qui stiiMatur, verba promittentis et 
is, qni promittit, verba stipulantis 
audire debet. IJnde apparet, non 
de eo nos loqni, qui tardius exandit, 
sed de eo, qni onmino non exandit. 


Gai. iii. 105 ; 

8. Fnriosns nnUum negotium 
gerere potest, qnia non intellegit, 
quid agit. 

Gai. iii. 106 ; 


to deaf persons, for he who sti^mlates 
ought to hear the words of the pro- 
missor, and he who promises, the words 
of the stipulator. Hence it is clear 
that we are not speaking of a person 
who hears with diliicnlty, but of one 
who cannot hear at all. 

D. xliv. 7. 1. 15. 

8. A madman can go through no 
legal act, because he does not under- 
stand what he is doing. 

D. xliv. 7. 1. 12. 




During lucid intervals a madman could make valid stipulations 
or promises, as he could make a will. (Bk. ii. Tit. 12. 1.) 


9. Pupillus omne negotium recte 
gerit : ut tamen, siciibi tutoris aucto- 
ritas neeessaria sit, adhibeatur tutor, 
veluti si ipse obligetiir : nam alium 
sibi obligare etiam sine tutoris aucto- 
ritate potest. 


9. A. pupil may go through any 
legal act, provided that the tutor 
takes a part in the proceeding in cases 
where his authorisation is necessary, 
as, for instance, wlien the pupil binds 
himself; for a pupil can bind others 
to him without the autliorisation of his 
tutor. 


Gai. ii. 107. 




10. Sed quod diximus ‘de pupillis, 10. This must be understood only -‘n 

utique de his verum est, qui jam of pupils who already have some under- 
aliquem intelloctmn habent; nam standing; for an infant, or one still 
infans et qui infantia^ proxinius ost, near to infancy, differs but little from 
non multum a furioso distant, quia a madman, because pupils of such an ago 
hujus iotatis pupilli nullum intellc- have no understanding at all. But, in 
ctum habent : sed in proximis infan- order to consult their interest, the law 
tite propter utilitatem eorum beni- has been construed more favourably to 
gnior juris interpretatio facta est, ut those who are near to infancy, and 
idem juris habeant, (piod x^ubertati they are allowed the same rights as 
proximi. Sed qui in parentis po- those near the ago of puberty. But a 
testate est impubes, nec auctore son in the power of his father, and 
quidem patre obligatur. under the age of x)uberty, cannot bind \ 

himself oven if his father authorises s 
him. 

Gai. iii. 109 ; B. xlv. 1. 141. 2. 


An infant was properly one (pd fari mm a cbild nob yeb 

old enough to\ speak witli undenstanduig of whab he said, i.e. who 
was below bhe ‘ age fif . seven years. When a child could talk, and 
began bo have some degree of understanding, he was termed wt- 
fanti proximus. Theophilns, in his paraphrase of this paragraph, 
says, proximus inf anti pualis fiwrit pd septimum md adamvmv 
mmum agit. He could now pronounce, and in some measure 
understand, the words of a stipulation, and the law permitted hini 
to do so with the sanction of his tutor in certain cases, such as 
the acquisition of an inheritance, where his personal intervention 
was necessary. But the law did not allow him to stipulate except 
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qui stipnlatur, verba promittentis et 
is, qni promittit, verba stipiilantis 
audire debet. IJnde apparet, non 
de eo nos loqni, qui tardius exandit, 
sed de eo, qni onmino non exandit. 


Gai. iii. 105 ; 

8. Fnriosus nnUum negotium 
gerere potest, qnia non intellegit, 
quid agit. 

Gai. iii. 106 ; 


to deaf persons, for he who stiimlates 
ought to hear the words of the pro- 
missor, and he who promises, the words 
of the stipulator. Hence it is clear 
that we are not speaking of a person 
who hears with difficnlty, but of one 
who cannot hear at all. 

D. xliv. 7. 1. 15. 

8. A madman can go throngh no 
legal act, because he does not under- 
stand what he is doing. 

D. xliv. 7. 1. 12. 




During lucid intervals a madman could make valid stipulations 
or promises, as he could make a will. (Bk. ii. Tit. 12. 1.) 


9. Pupillus omne negotium recte 
gerit : ut tamen, sicubi tutoris aucto- 
ritas neeessaria sit, adhibeatur tutor, 
veluti si ipse obligetur : nam alium 
sibi obligare etiam sine tutoris aucto- 
ritate potest. 


9. A. pupil may go through any 
legal act, provided that the tutor 
takes a part in the proceeding in cases 
where his authorisation is necessary, 
as, for instance, wlien the pupil binds 
himself; for a pupil can bind others 
to him without the autliorisation of his 
tutor. 


Gai. ii. 107. 



10. Sed quod diximus ‘de pupillis, 
utique de his verum est, qui jam 
aliquem intellectum habent; nam 
infans et qui infantia^ proximus ost, 
non multum a furioso distant, quia 
hujus ffitatis pupilli nullum intelle- 
ctum habent : sed in proximis infan- 
tile propter utilitatem eorum beni- 
gnior juris interpretatio facta est, ut 
idem juris habeant, (piod pubertati 
proximi. Sed qui in parentis po- 
testate est impubes, nec auctore 
quidem patre obligatur. 


10. This must be understood only 
of pupils who already have some under- 
standing; for an infant, or one still 
near to infancy, differs but little from 
a madman, because pupils of such an ago 
have no xinderstanding at all. Hxit, in 
order to consult their interest, the law 
has been coixstrucd more favourably to 
those who are near to infaixcy, and 
they are allowed the same rights as 
those near the ago of puberty. But a 
son in the power of his fathor, and 
under the age of puberty, cannot bind \ 
himself oven if his father anthorisos s 
him. 


Gai. iii. 109 ; B. xlv. 1. 141. 2. 




An infant was properly one (jui fari wm a cbild not yet 

old enough to, speak witli undenstanduig of what he said, i.e. who 
was below the age fif . seven years. When a child could talk, and 
began to have some degree of understanding, lie was termed 
fanti proxm'UB. Theophilns, in his paraphrase of this paragraph, 
says, proximus inf anti qiialis fmrit qui septimum ant ocimu/m 
mmum agit. He could now pronounce, and in some measure 
understand, the words of a stipulation, and the law permitted liini 
to do so with the sanction of his tutor in certain cases, such as 
the acquisition of an inheritance, where his personal intervention 
was necessary. But the law did not allow him to stipulate except 
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wlieiL tlie stipulation was clearly for his benefit. (Bk. i. Tit. 21 ; 

D. xxix. 2. 9.) * T 1 

Just as the child who was older than an infant was said to be 

infantice proximm^ so one a little younger than a ‘indies was said 
to be pulertati proxvimis. The original notion seems to have 
been that the child infantice proximus could not do things whicli 
the pubevtati pvoxi^us could do. There was a clear difference 
between a child between seven and eight and a child between 
thirteen and fourteen. But the capacity existing in the interven- 
ing years would vary with the individual. Gradually the law 
recognised more and more the acts of the child over seven years, 
as this was considered, as the text says, the benignior mi&qirdaMo, 
the more favourable interpretation to the child, as removing doubts 
as to his competence, and avoiding the necessity of having recourse 
to a slave to stipulate for the child. (.D. xlvi. 6. 6.) But, with 
regard to delicts, the henignior interpretatio would be to mark 
the distinction between different ages of children above seven ; 
and so we are told (Bk. iv. Tit. 1. 18) that the impinhes is only 
bound ex furto in case proximiis piihertati sit et oh id intellegat 
se delinqiiere. 

I The paterfamilias could not, like a tutor, supply his authority 
fto make up what was deficient in the capacity of tlie impulm. 
The conclu^ng words of this paragraph are taken. from Gains, wlio 
makes his statement more complete by adding pnhes vero gm in 
potestate est^ proinde ae si paterfamilias ohligari solot (D. xlv. 
1. 141. 2.) 

11. If an impossible condition is 
added to an obligation, the stipulation 
is void- A condition is considered 
impossible of which nature forbids the 
accomplishment ; as, if a person says, 
‘ Do you promise if I touch the sky 
mth my finger ? ’ B\it if a stipulation 
is made thus, ' Do you promise if 1 do 
not touch the sky with my finger ? ’ 
the obligation is considered as uncon- 
ditional, and so performance may be 
instantly demanded, 
i D. xlv. 1. 7. 


11. Si impossibilis condicio obli- 
gationibus adjiciatur, nihil valet 
stipulatio. Impossibilis autem con- 
dieio habetur, cui natura impedi- 
mento est, quo minus existat, veluti 
si quis ita dixerit : ‘ si digito cselum 
attigero, dare spondes ? ’ At si ita 
stipuletur, ‘ si digito caelum non 
attigero, dare spondes ? ’ pure facta 
obhgatio inteUegitur ideoque statim 
petere potest. 

Gai. iii. 98 


^ An impossible condition in a testamentary gift was treated as 
if it had never been inserted. In a stipulation or any other con- 
tract it made the contract void, a difference due to the favour 
with which testamentary gifts were regarded. (See Bk. ii. Tit. 
14. 10.) 

- In the stipulation, ^ If I do not touch the^ sky,’ &c., there 
is really no condition ; there is nothing left undecided in the mind 
j I speaker or hearer. 

Itemverborumob%ati^ 12. A verbal obligation, made be- 

J absen^ coneepta mntilis est. Sed tween absent persons, is also void. Bnt 
cnm hoc matenam litium conten- as this doctrine afforded matter of 

t^Oi4al 
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wlieiL the stipulation was clearly for his benefit. (Bk. i. Tit. 21 ; 

D. xxix. 2. 9.) 

Just as the child who was older than an infant was said to be 
i%fcbnti(B proximus^ so one a little younger than a pvhes was said 
to be pulertati prowm%iM. The original notion seems to have 
been that the child infantice proximus could not do things whicli 
the pulertati proximus could do. There was a clear difference 
between a child between seven and eight and a child between 
thirteen and fourteen. But the capacity existing in the interven- 
ing years would vary with the individual. Gradually the law 
recognised more and more the acts of the child over seven years, 
as this was considered, as the text says, the henignior mi&rprdaMo, 
the more favourable interpretation to the child, as removing doubts 
as to his competence, and avoiding the necessity of having recourse 
to a slave to stipulate for the child. (D. xlvi. 6. 6.) But, with 
regard to delicts, the henignior interpretatio would be to mark 
the distinction between different ages of children above seven ; 
and so we are told (Bk. iv. Tit. 1. 18) that the impuhes is only 
bound ex furto in case pf'^'oximus pulertati sit et oh id intellegat 
se delinqiiere. 

I The paterfamilias could not, like a tutor, supply his authority 
fto make up what was deficient in the capacity of tlie impuhes. 
The concluding words of this paragraph are taken. from Gains, wlio 
makes his statement more complete by adding p^'ifhes vero gid in 
potestate est^ proinde ae si paterfamilias ohligari soht (T). xlv. 
1.141.2.) 

ll._ Si impossibilis condicio obli- 11. If an impossible condition is 
gationibus adjioiatux,^ nihil valet added to an obligation, the stipulation 
stipulatio. Impossibilis autem con- is void. A condition is considered 
dieio habetur, cm natura impedi- impossible of which nature forbids the * 
mento est, quo minus existat, veliiti accomplishment ; as, if a person says, 
si q^uis ita dixerit : ‘ si digito cselum ‘ Do you promise if I touch the sky 
attigero, dare spondes ? ’ At si ita with my finger ? ’ B\it if a stipulation 
stipuletur, ‘ si digito caelum non is made thus, ' Do you promise if 1 do 
att^ero, dare spondes ? ’ pure facta not touch the sky with my finger ? ’ 
obligatio intellegitur ideoque statim the obligation is considered as uncon- 
petere potest. ditional, and so performance may be 

instantly demanded. 


Gai. iii. 98 ; D. xlv. 1. 7. 


^ An impossible condition in a testamentary gift was treated as 

I if it bad never been inserted. In a stipulation or any other con- 
tact it made tbe contract void, a difference due to the favour 
with which testamentary gifts were regarded. (See Bk. ii. Tit. 

1 . 14. 10.) 

il _ In the stipulation, Uf I do not touch the sky,’ &c., there 

I is really no condition ; there is nothing left undecided in the 

I ^ speaker or hearer. 

12. A verbal obligation, made be- 
tween absent persons, k also void. But 
^ ^ A^ema hoe matenam litium conten- as this doctrine afforded matter of 


LIB. III. 


TIT. XIX. 


349 


tiosis hominibiis i^raestabat, forte 
XDost tempns tales allegationes op- 
ponentibiis et non praesentes esse 
vel se vel adversaries sues conten- 
dentibns : ideo nostra constitntio 
X^ropter celeritatem dirimendanim 
litinm introdiicta est, quam ad Cae- 
aarienses advoeatos scripsimns, per 
qiiam disposnimus, tales scriptnras, 
qnae praesto esse partes indicant, 
omnimodo esse credendas, nisi ipse, 
qtii talibiis ntitur improbis allega- 
tionibus, manifestissimis probationi- 
bns vel per scrix^turam vel per testes 
idoneos axDprobaverit, in ipso toto 
die, qno conficiebatur instrnmen- 
tnm, sese vel adversarinm snum in 
aliis loeis esse. 

Gai. iii. 138 


strife to contentions men, who alleged, 
after some time had elax^sed, that either 
they or their adversaries were not x^re- 
sent, we issued a constitution, ad- 
dressed to the advocates of Cffisarea, in 
order to provide for the speedy de- 
termination of such suits. By this we 
have enacted, that written acts which 
declare that the contracting 
were present, shall be considered as 
indisputable evidence of the fact, unless 
the party who has recourse to such 
shameless allegations makes it evident, 
by the most manifest proofs, either by 
writing or by credible witnesses, that 
either he or his adversary was in some 
other place during the whole day in 
which the instrument was made. 

C. viii. 38. 14. 


No writing was necessary to make a verbal contract valid ; but I 
one was generally, drawn ux3 as a record of the transactions, and 
called imt/nmentum or cemtio, as being a vsecurity for the sti- 
pulator. An example of a contract reduced to writing is given 
inD. xlv. 1. 126. 2, v A 

13. A man could not formerly sti- 
pulate that a thing should be given 
him after his own death, any more 
than after the death of the x>romiB8or. 

Neither could any person in the power 
of another stipulate that anything 
should be given him after the death of 
the x)6r8on in whose x>ower he was, 
because it was his father or master who 
ax)peared to be speaking in him. And 
if any one stixuilated thus, ‘Do you 
j)romise to give the day before I die ? 
or the day before you die ? ’ the stipu- 
lation was invalid. But since all sti- 
pulations, as we have already said, 
derive their force from the consent j 
of the contracting "parties, we liavo | 
thought it x)rox)or to introduce a neces- 
sary alteration in this rosx>ect, so that 
now, whether it is Btix>nlat6d that a 
thing shall be given after, or imme- 
diately before, the death either of the 
stipulator or the promissor, the sti-l 
pulation is good. 1 

Gai. iii. 100 ; 0. viii. 38, 11 ; C. iv. 11. 

A stipulation ^p^die (jtiam morw' was held to be invalid, 
because the date when the thing promised became due could not 
be fixed until the death happened, and then the action would only 
be acquired for or against the heirs, exactly as in the case of a 
stipulation ‘ dabis post mortem ’ (Gai. iii. 100) ; and a stipulation 
in favour of the heirs only would be one in which the stipulator 


13. Post mortem suam dari sibi 
nemo stipulari p^^t^rat, non magis 
quam post ejus mortem, a quo sti- 
Xnilabatur. Ac ne is, qui in alicujus 
potestate est, post mortem ejus sti- 
Xnilari poterat, quia x^atris vel do- 
mini voce loqui videtur. Sed et si 
<Xuis ita stixuiletur, ‘ pridie quam 
moriar ’ vel ‘ x)ridie quam morieris 
dari?’ inutilis erat stixmlatio, Sed 
c\im, ut jam dictum est, ex consensu 
contrahentium stixmlationes valent, 
placuit nobis etiam in hunc juris 
articulum necessarian! indiacere 
emendationem, ut, sive post mortem 
sive pridie quam morietur stixmlator 
sive promissor, stipulatio concex)ta 
est, valeat stipulatio. 
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tiosis hominibiis praestabat, forte 
post tempns tales allegationes op- 
ponentibiis et non praesentes esse 
vel se vel adversaries sues conten- 
dentibns : ideo nostra constitntio 
propter celeritatem dirimendarnm 
litinni introdiicta est, quam ad Cae- 
sarienses advocates scripsimns, per 
qiiam disposnimus, tales scriptiu’as, 
qnae praesto esse partes indicant, 
omnimodo esse credendas, nisi ipse, 
qtii talibns ntitur improbis allega- 
tionibus, manifestissimis probationi- 
bns vel per scriiDturam vel per testes 
idoneos approbaverit, in ipso toto 
die, qno conficiebatur instrumen- 
tnm, sese vel adversarinm snum in 
aliis loeis esse. 

Gai. iii. 138 


strife to contentions men, who alleged, 
after some time had elapsed, that either 
they or their adversaries were not pre- 
sent, we issued a constitution, ad- 
dressed to the advocates of Cffisarea, in 
order to provide for the speedy de- 
termination of such suits. By this we 
have enacted, that written acts which 
declare that the contracting parties 
were present, shall be considered as 
indisputable evidence of the fact, unless 
the party who has recourse to such 
shameless allegations makes it evident, 
by the most manifest proofs, either by 
writing or by credible witnesses, that 
either he or his adversary was in some 
other place during the whole day in 
which the instrument was made. 

C. viii. 38. 14. 


No writing was necessary to make a verbal contract valid ; but I 
one was generally drawn up as a record of tlie transactions, and 
called imtnmoMUim or cemtio, as being a vsecurity for tlie sti- 
pulator. An example of a contract reduced to writing is given 
in D. xlv. 1. 126. 2. 


13. Post mortem suam dari sibi 
nemo stipulari pCterat, non magis 
quam post ejus mortem, a quo sti- 
imlabatur. Ac ne is, qui in alicujus 
potestate est, post mortem ejus sti- 
jralari poterat, quia |)atris vel do- 
mini voce loqui videtur. Sed et si 
(piis ita stij)uletur, ‘ pridie quam 
moriar ’ vel ‘ pridie quam morieris 
dari?’ inutilis erat stiimlatio, Sed 
c\im, ut jam dictum est, ex consensu 
contrahentium stipxilationes valent, 
placuit nobis etiam in hunc juris 
articulum necessarian! inducere 
emendationem, ut, sive post mortem 
sive pridie quam morietur stipxilator 
sive promissor, stipulatio concepta 
est, valeat stipulatio. 


13. A man could not formerly sti- 
pulate that a thing should be given 
him after his own death, any more 
than alter the death of the promissor. 
Neither could any person in the power 
of another stipulate that anything 
should be given him after the death of 
the person in whose power he was, 
because it was his father or master who 
appeared to be speaking in him. And 
if any one stiiuilated thus, ‘Do you 
promise to give the day before I die ? 
or the day before yon die 7 ’ the stipu- 
lation was invalid. But since all sti- 
pulations, as we have already said, 
derive their force from the consent} 
of the contracting "parties, we liavo | 
thought it i)ropor to introduce a neces- 
sary alteration in this rospoet, so that 
now, whether it is stipulated that a 
thing shall be given after, or imme- 
diately before, the death either of the 
stipulator or the promissor, the sti-l 
pulation is good. I 


Gai, iii. 100 ; 0. viii. 38, 11 ; C. iv. 11. 


A stipulation ^pidie quam moria/r' was held to be invalid, 
because the date when the thing promised became due could not 
be fixed until the death happened, and then the action would only 
be acquired for or against the heirs, exactly as in the case of a 
stipulation ‘ daK$ post mortem ’ (Gai. iii. 100) ; and a stipulation 
in favour of the heirs only would be one in which the stipulator 


LIB. in. TIT. 


350 

liad ttQ Jaterest (note to paragi’. 4). Gains says mderjan!< 
visum est ex heredis fersona ineipere oUujahonem; it was out 
of the due order of things that a man should enter into an obliga- 
tion on which no action conld he brought until aftei his death. 
JustinjaR does away with all these subtleties. 


^14. Item si quis ita stipulatiis 
erat : ‘ si navis ex Asia venerit, 
liodie dare spondes ? ’ inntilis erat 
stipiilatio, quia prsepostere concepta 
est. Sed cum Leo inclytse recorda- 
tionis in dotibus eandem stipulatio- 
nem, quae praepostera nuncupatur, 
non esse rejiciendam existimavit, no- 
bis xdacuit, et huic perfectuin robin' 
accommodare, ut non solum in doti- 
bus, sed etiam in omnibus valeat 
bujusmodi conceptio stipulationis. 


C. vi 


14. Also, if any one stipulated 
tlius, ‘If a certciin ship arrives here- 
after from Asia, 'do you to 

give to-day?’ the stipulation would 
be void, as being preposterouB. But, 
since the Emperor LeOj of glorious 
memory, decided that such a stijuila- 
tion, which is termed ought 

not to be rejected with respect to iiuir- 
riage-portions, we have thouglit it right 
to'gxve it complete validity, so that now 
every stipulation made in tiiis way is 
vahd, not only with respefd to mar- 
riage-portions, hut whatever may lie 
its object. 

23. 25. 


Such a stipulation was said to be prm'jmtere concepta (i.e. tlie 
things which should come placed jurre), because tlie pii^y- 

ment is to be made at once, and thus is placed before (pne^ instead 
of after (jpost) the fulfilment of the condition. Under Jusi‘a‘nian\s 
enactment the contract was binding at once, but payment could 
' not be enforced until the condition was fulfilled. (0. vi. 23. 25.) 

■a- ^ 

15. Ita autem concepta stipula- 15. A stipulation made thus, as if, 
tio, veluti si Titius dicat ‘ cum for instance, Titius says, ‘ J..)o yoti pro- 
moriar, dare spondes ? * vel ‘ cum mise to give when I die,’ or * wlion you 
morieris,’ et apud veteres utilis erat die ? ’ was considered valid by tlie 
et nunc valet. ancients, and is so now. 

D. xlv. 1. 45. 3. 


The stipulation was said to be valid because the thing was to 
be given ^non post mortemy sed ultimo vitm tempore! (Gai. ii. 
232.) The moment when the performance of the engageniont be- 
came due was fixed before th e time when the rights of the heir 
were distinct from those of the deceased. A distinction was drawn 
between such a stipulation and one da/ei pridio quam moriar 
(par. 13), but, as we have seen in the case of legacies, it rested on 
no sound reason. (Bk. ii. Tit. 20. 35.) 

16. Item post mortem alterius 16. We may also validly stipulate 
recte stipulamur. that a thing shall be given after the 

death of a third person. 

D. xlv, 1, 45. 1. 

The death of a third person was an uncertain term, which 
rmght he as legitimately affixed to a stipulation as any other un- 
certain time. The reason which prevented the stipulation post 
moHe^msem or tuom didi not apply. 
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liad .aa ioterest (note to para^’. _4). Gains says inelegmiK c.v,svj 
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of tlie due order of tilings that a man should enter into an obliga- 
tion on which no action could he brought until after his death. 
Justinisiia does away with all these subtleties. 


^14. Item si quis ita stipiilatiis 
erat : ‘ si navis ex Asia venerit, 
iiodie dare spondes ? ’ inntihs erat 
stipiilatio, quia prsepostere concepta 
est. Sed cum Leo inclytse recorda- 
tionis in dotibus eandem stipulatio- 
nem, quae prsepostera nuncupatiir, 
non esse rejiciendam existimavit, no- 
bis xdacuit, et hnic perfectuin robiu 
accommodare, ut non solum in doti- 
biis, sed etiam in omnibus valeat 
bujusmodi conceptio stipulationis. 


C. VL 


14. Also, if any one stipulated 
thus, ‘If a certain ship arrives here- 
after from Asia, 'do you fco 

give to-day ? ’ the stipulation would 
be void, as being preposterouB. But, 
since the Emperor Leoj of glorious 
memory, decided that such a Bti]>ula- 
tion, which is termed ought 

not to be rejected with rcsspcct to iiuir- 
riage-portions, we have thouglit it right 
to'^ve it complete validity, so that now 
every stipulation made in this way is 
vahd, not only with respe(;t to mar- 
riage-portions, hut whatever may l)e 
its object. 

23. 25. 


Such a stipulation was said to be prwpostere concepta (i.e. the 
things which should come ^ placed prce^^ because the pay- 
ment is to be made at once, and thus is placed before (pnc^ instead 
of after (post) the fulfilment of the condition. Under Jusi‘a‘iiian\s 
enactment the contract was binding* at once, but payment could 
j^not be enforced until the condition was fulfilled. (0. vi. 23. 25.) 

15. Ita autem concepta stipula- 15. A stipulation made thus, m if, 
tio, veluti si Titius dicat ‘ cum for instance, Titius says, ‘ Do yoti pro- 
moriar, dare spondes ? * vel ‘ cum mise to give when I die,’ or * wlum you 
morieris,’ et apud veteres utilis erat die ? ’ was considered valid by tlio 
et nunc valet. ancients, and is so now. 

D. xlv. 1. 45. 3. 


The stipulation was said to be valid because the thing was to 
be given ^ non post mortem, sed ultimo vitcB tempore! (Uai. ii. 
232.) The moment when the performance of the engageniont be- 
came due was fixed before th e time when the rights of the heir 
were distinct from those of the deceased. A distinction was drawn 
between such a stipulation and one da>ri jmdio quami moricir 
(par. 13), but, as we have seen in the case of legacies, it rested on 
no sound reason. (Bk. ii. Tit. 20. 35.) 

16. Item post mortem alterius 16. We may also validly stipulate 
recte stipulamur. that a thing shall be given after the 

death of a third person. 

D. xlv, 1, 45. 1. 

The death of a third person was an uncertain term, which 
might he^ as legitimately affixed to a stipulation as any other un- 
certam time. The reasin which prevented the stipulation post 
morte^ memn or tuam did not apply. 
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17. Si scriptum fuerit in instru- 
ment o, promisisse aliqiiem, perinde 
liabetur, atque si interrogatione 
praBcedente responsum sit. 

. See Paul. 8ent. v. 7. 2. Ulpian says (D. ii. 14. 7. 12), that 
if, at the end of the instrument of an agreement, the words usually 
added were found, viz. rogcumt TitiuSy spoponclit Moiviuf^^ the 
agreement was taken to be a stipulation unless it was expressly 
shown that it was in reality only a padum. 

18. When many things are com- 
prehended in one stipulation, a man 
binds himself to all, if he answers 
siinx^ly ‘I promise to give.’ -But, if 
he xnomises to give one or some of 
the things stipulated for, he is bound 
only with respect to the things com- 
Xuised in his answer. For, of the 
different sti])Xilations contained in the 
question, only some are considered to 
have been answered, as for each object 
a question and an answer are re- 
quired. 

D. xlv. 1. 83.4; B. xlv, 1. 1.5. 


18. Quotiens plures res una 
stipulatione comprehenduntur, si 
quidem promissor simpliciter re- 
spondeat ‘ dare spondeo,’ xnopter 
omnes tenetur : si vero unam ex his 
vel quasdam datiirum se spox)onderit, 
obligatio in his, pro quibus spopon- 
derit, contrahitur. Ex xduribus enim 
atipulationibns una vel quoedam 
videntur esse perfectie : singulas 
enim res stipulari et ad singulas re- 
spondere debemus. 
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17. If it is written in an instru- 
ment that a person has promised, the 
X)romise is considered to have been 
given in answer to a precedent in- 
terrogation. 




This should be compared with the cases decided in paragr. 5. 


19. Alteri stipulari, ut sxixu’a 
dictum est, nemo potest: inventie 
sxint enim hujusmodi obligationes 
ad hoc, ut unusqxnsquG sibi adquirat, 
<ixiod sua interest ; ceterum si alii 
detur, nihil interest atixuilatoris. 
Plane si quia velit hoc facere, pxB- 
nam stix^ulari conveniet, xu), nisi ita 
factum sit, ut comprehensxxm esset, 
committatur pcenie stipulatio etiam 
ei, cxijus nihil interest : paaiam enim 
cum stipulatur (xxiis, non illud in- 
s|)icitur, quid intersit ejus, sed (xuuj 
sit qxiantitas sita in eondicioue stipxi- 
lationis. Ergo si (Xxiis stijmletxir 
Titio dari, nihil agit; sed si addi- 
derit poenam ‘ nisi dederis, tot aurcos 
dare spondes ? ’ tunc coimnittitur 
stipulatio. 


19. No one, as wc have already 
said, can stixmlate for anotlior, for this 
kind of obligations lias been invented, 
that every person may ac(]xxire what it , 
is for his own advantage to acquire ; but , 
if a thing is given to another ifc is no 
concern of the stipulator. Bxit if any 
one wishes to stipulate for another, ho 
shoxxld stixxxilate ibr a penxJty x>ayablo 
to him, so that if the x>romiss(>r doosj 
not perform his promise, the stixxulation 
for the penalty may be valid oven for 
a person who had no interest in the 
Xxerformanco of the xxroniiso ; for when 
a penalty is stipulatcjcl for, it is not the 
interest of the stipulator that is re- 
garded, bxit tlxo amount fixed in the I 
condition of the stinxxlation. If, there-f 
fore, any oxio stipulates that a certain 
thing shall bo given to Titius, this is 
void ; but if ho adds ii penalty, ‘ Bo 
you promise to give me so many av/rei 
if you do not give the thing to Titixis ’ 
this stixuxlation binds the promissor. 






D. xlv. 1. 38, 17. 




20. Sed si quis stipuletur alii 20. Bxit, if any one stipulates for 
cum ejus interesset, placuit stipu- another, having himself an interest in ^ . 

lationem valere. Nam si is, qui the performance of the pnxmise, the ‘ ^ 

pupilli tutelam tidministrare ccepe- stipulation' has been decided to be ^ 
rat, cessit administratione contutori valid. Thus 4f he who has begun to 
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17. Si scriptum fuerit in instru- 
ment o, promisisse aliqiiem, perinde 
liabetnr, atqne si interrogatione 
praBcedente responsum sit. 

See Paul. 8e7bt. v. 7. 2. Ulpian says (D. ii. 14. 7. 12), that 
if, at the end of the instrument of an agreement, the words usually 
added were found, viz. rogavit Titms, spopondit the 

agreement was taken to be a stipulation unless it was expressly 
shown that it was in reality only a padmn. 

18. When many things are com- 
prehended in one stipulation, a man 
binds himself to all, if he answers 
simx)ly ‘I promise to give.’ -But, if 
he promises to give one or some of 
the things stipulated for, he is bound 
only with respect to the things com- 
Xuised in his answer. For, of the 
different sti 3 )nlations contained in the 
question, only some are considered to 
have been answered, as for each object 
a question and an answer are re- 
quired. 

D. xlv. 1. 83.4; B. xlv, 1. 1. 5. 


18. Quotiens plures res una 
stipulatione comprehendnntur, si 
qnidem promissor simpliciter re- 
spondeat ‘ dare spondeo,’ x>ropter 
omnes tenetnr : si vero imam ex his 
vel quasdam datiirum se spoponderit, 
obligatio in his, pro quibus spopon- 
derit, contrahitnr. Ex pluribns enim 
atipulationibns nna vel qnaedam 
videntnr esse perfeetie : singiilas 
enim res stipnlari et ad singulas re- 
spondere debemus. 
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17. If it is written in an instru- 
ment that a person has promised, the 
promise is considered to have been 
given in answer to a precedent in- 
terrogation. 




This should be compared with the cases decided in paragr. 5. 


19. Alteri stipulari, nt supra 
dictum est, nemo potest: inventic 
sunt enim hujusmodi obligationes 
ad hoc, lit imusquisquG sibi adquirat, 
([uod sua interest ; ceterum si alii 
detur, nihil interest atipulatoris. 
Plane si quis velit hoc facere, poe- 
nam stipulari conveniet, ut, nisi ita 
factum sit, ut comprehensum esset, 
committatnr pcenie stipulatio etiam 
ei, cujns nihil interest : pauiam enim 
cum stipulatur quis, non illud in- 
spicitur, quid intersit ejus, sed (pite 
sit quantitas sita in eondi clone stipu- 
lationis. Ergo si (piis Btijmletur 
Titio dari, nihil agit; sed si addi- 
derit poenam ‘ nisi dederis, tot aurcos 
dare spondes ? ’ tunc eommittitur 
stipulatio. 


19. No one, as wc have already 
said, can stipulate for anotlior, for tins 
land of obligations has been invented, 
that every person may ac(]uire what it , 
is for his own advantage to acquire ; but 
if a thing is given to another ifc is no 
concern of the stipulator. But if any 
one wishes to stipulate for another, lie 
should stipulate for a pen?Jty payable 
to him, so that if the promissor doosj 
not perform his promise, the stij)ulation 
for the penalty may be valid oven for 
a person who had no interest in the 
I)erformanco of the proniiso ; for when 
a penalty is stipulatcjcl for, it is not the 
interest of the stipulator that is re- 
garded, but the amount fixed in thel 
C(mdition of tlie stinulation. If, there-i 
fore, any one stipulates that a certain 
thing shall bo given to Titius, this is 
void; but if ho adds a penalty, ‘Bo 
you promise to give me so many mf/rei 
if you do not give the thing to Titius ’ 
this stipufation binds the promissor. 




D. xlv. 1. 38, 17. 




20. Sed si quis stipuletur alii 20. But, if any one stipulates for 
cum ejus interesset, placuit stipu- another, having himself an interest in ^ . 

lationem valere. Nam si is, qui the performance of the j)romi8e, ^ 

pupilli tutelam tidministrare ccepe- stipulatioh^has been decided to be ^ 
rat, cessit adininistratione contutori valid. Thus 4f he who has begun to 
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act as tutor afterwardvS gives up the 
administration to his co-tutor, and 
stipulates for the security of the estate 
of his pupil, since it is for the interest 
of the stipulator that the promise 
should be performed, as he is^ answer- 
able to the pupil for maladministration, 
the obligation is binding. So if a per- 
son stiiralates that a thing shall be 
given to his procurator, the stipulation 
is effectual. So, too, is a stipulation 
that a thing shall be given to a creditor 
of the stipulator, the stipulator having 
an interest in the performance of the 
promise ; as, for instance, that ho may 
avoid becoming liable to a penal clause, 
or that his immoveables, gh'en in 
pledge, should not be sold. 

D. xlv. 1. 38. 20. 23. 

See note onioaragr. 4. The tutor was liable for all Ids co-tutor 
did. (SeeBki. Tit. 24. 1.) 


suo et stipulatus est, rem pupiUi 
salvam fore, quoniam interest sti- 
pulatoris fieri, quod stipulatus est, 
cum obligatus futurus esset pupiUo, 
si male res gesserit, tenet obligatio. 
Ergo et si quis procuratori suo dari 
stipulatus sit, stipulatio vires habe- 
bit. Et si ereditori suo, quod sua 
interest, ne forte vel poena commit- 
tatur vel praedia distrahantur, q^use 
pignori data erant, valet stipulatio. 


21. Versa vice qui alium factu- 
rum promisit, videtur in^ ea esse 
causa, ut non teneatur, nisi poenam 
ipse promiserit. 


21. Conversely, he who underhikoH 
for the performance of another, is 
not bound unless he promiseB iinder- 
a penalty. 


D. xlv. 1. 38. 2. 


The law on this point is more accurately stated in paragr. 3. 

Item nemo rem suam futu- 22. No man can validly stipulate 
ram in eum casum, quo sua fit, that a thing which may hereafter be- 
utiliter stipulatur. . long to him shall be given him when it 

becomes his. 

E. xlv. 1. 87. 

When the time was come, the stipulation would have nothing 
on which to take effect. 


//SO 


23. Si de alia re stipulator sen- 
serit, de alia promissor, perinde 
nulla contrahitur obligatio, ac si ad 
interrogatum responsum non esset, 
veluti si hominem Stichum a te 
stipulatus quis fiiprit, tu de Pam- 
plnlio senseris, quern Stichum vocari 
eredideris. 

D. xlv. 


23. If the stiimlator intends one 
thing, and a promissor another, an 
obligation is no more contracted than 
if no answer had been made to the 
interrogation ; for instance, if any one 
has stipulated that you should* give 
Stichus, and you understood him to 
refer to Pamphilus, thinking that 
Pamphilns was called Stichus. 

1. 137. 1. 


Stipulatio ex utrmsqm consensu valet (D. xlv. 1. 83. 1.) 

And if the seeming consent implied in pronouncing the words of 
the stipulation was vitiated hy a mistake under which one’ party 
spoke of one thing and the other of another, the stfoulation was 
void ; hut if the mistake was only with reference to something in, 
or relating to, the thing they were speaking of, i.e. if they were 
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suo et stip-ulatus est, rem pupilli 
salvani fore, qiioiiiani interest sti- 
pnlatoris fieri, c[Tiod stipnlatus est, 
cum oBligatns futiirus esset pupillo, 
si male res gesserit, tenet oMigatio. 
Ergo et si quis procuratori suo dari 
stipnlatus sit, stipulatio vires habe- 
bit. Et si creditori suo, quod sua 
interest, ne forte vel poena eommit- 
tatur vel praedia distraliantur, q^use 
pignori data erant, valet stipulatio. 


D. xlv. 


act as tutor afterwards gives up the 
administration to his co-tutor, and 
stipulates for the security of the estate 
of his pupil, since it is for the interest 
of the stipulator that the promise 
should be performed, as he is answer- 
able to the pupil for maladministnition, 
the obligation is binding. So if a per- 
son stqralates that a thing sliall be 
given to his procurator, the stipulation 
is effectual. So, too, is a stipulation 
that a thing shall be given to a creditor 
of the stipulator, the stipulator having 
an interest in the performance of the 
promise; as, for instance, that ho may 
avoid becoming liable to a penal clause, 
or that his immoveables, gh'en in 
pledge, should not be sold. 

1. 38. 20. 23. 


r aAi 


See note onparagr. 4. The tutor was liable for all his co-tutor 
^ did. (SeeBki. Tit. 24. 1.) 

^1. Versa vice qui alium factu- 21. Conversely, he who undertakes 
rum promisit, videtur in ea esse for the performance of another, is 
causa, ut non teneatiur, nisi poenam not bound unless he promises imder- 
ipse promiserit. a penalty. 

D. xlv. 1. 38. 2. 

The law on this point is more accurately stated in paragr. 3. 

Item nemo rem suam futu- 22. No man can validly stipulate 
ram in eum casum, quo sua fit, that a thing which may hereafter be- 
utiliter stipulatur. . long to him shall be given him when it 

becomes his. 

D. xlv. 1. 87. 

When the time was come, the stipulation would have nothing 
on which to take effect. 



1 %-^ /SO 23. Si de alia re stipulator sen- 23. If the stiimlator intends one 
serit, de alia promissor, perinde thing, and a promissor another, an 
nulla contrahitur obligatio, ac si ad obligation is no more contracted than 
interrogatum responsum non esset, if no answer had been made to the 
veluti si hondnem Stichum a te interrogation ; for instance, if any one 
stipnlatus quis fa#rit, tu de Pam- has stipulated that you should' give 
philio senseris, quern Stichum vocari Stichus, and you understood him to 
eredideris. refer to Pamphilus, thinking that 

Pamphilns was called Stichus. 

D, xlv. 1. 137. 1. 

Stipulatio ex utriusqm consensu valet. (D. xlv. 1. 83. 1.) 
And if tbe seeming consent implied in pronouncing the words of 
the stipulation was vitiated by a mistake under which one' party 
spoke of one thing and the other of another, the stfoulation was 
void ; hut if the mistake was only with reference to something in, 
or relating to, the thing they were speaking of, i.e. if they were 
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really speaking of tlie same thing, but one party was under some 
misappreliension respecting it, the stipulation was valid. So it 
was valid if fraud or violence had been used to procure it ; but 
though in such cases it was valid, the rights it gave were worthless 
under the jurisdiction of the jiroetor, f'ho always" allowed excspbio7iei< . 
dolly metnSy &c., by which the action brought on the stipulation I 
was repelled. ^ 

24. Quod turpi ex causa promis- 24. A promise founded on a base f 

sum est, veluti si quis homicidium consideration, as if a man engages to 
vel sacrilegium se facturum pro- commit homicide or sacrilege, is not 
mittat, non valet. binding. 

D. xlv. 1. 26, 27. 

A thing was said to be jiromhsiim ex turpi oamchy when it was 
promised, being itself illegal or immoral, or was the reward, or de- 
pended on the happening, of anything illegal or immoral. 

25. Cum (xuis sub aliqua condi- 25. If a stqmlation is conditional, 

cione fuerit stipulatus, licet ante although the stipulator dies before 
condicionem decesserit, postea exi- the accomidishment of the condition, 
stente condicione, heres ejus agere yet if, afterwards, the condition is ac- 
X)otest. Idem est et a x)romissoris comxdished, hia heir can doniand thes 
X)arte. execution of the xuomiso ; and so, 

too, the heir of the prornissor may bo 

sued. 

D. xlv. 1. 57. erA 

26. Qni hoc anno aut hoc mense 26. A person who stipulates that a 

dari stqmlatus sit, nisi omnibus thing shall bo given to him in such a 
partibus prieteritis anni vel mensis year or month, cannot legally domand 
non recte petet. the thing promised until the whole ycjar 

or month has elapsed. 

D. xlv. 1. 42. 

27. Si fundum dari stq^uleris vel 27. If you stq)ulate for a x>it‘'CC of 

hominem, non poteris continuo ground or a slave, you cannot matantly 
agere, nisi tantum spatii xu'seter- demand the thing, but must wait until 
ierit, quo traditio fieri possit. enough time has passcxl for dolivery to 

have been made, j s 
D. xlv. 1. 78. pr. 


Tit. XX. I)E PIDBJUSHOEIBIJB. 


Pro eo, qui prornittit, soleiit alii It is customary that other persons, 
obligari, qui fidejussores appellan- fidejmsoreH, should bmd theiru 

tur, quos homines accipere aolent, selves for the ])romi8aor, creditors 
dum curant, ut diligentius sibi can- generally reqxiiring that they should 
turn ait. do so in order that the security may be 

greater. 

G-ai. iii. 115, 117. 


We bave already noticed in Title 1C the cases of persons wlio 
joined in malqng the same stipulation or who joined in making 
the same promise. We now come to the cases of persons who come 
in creditor or d ebtor. Many of the rules of 
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really speaking of tlie same thing, but one party was under some 
misappreliension respecting it, tlie stipulation was valid. So it 
was valid if fraud or violence had been used to procure it ; but 
though in such cases it was valid, the rights it gave were worthless 
under the jurisdiction of the xiroetor, f'ho always" allowed excspbione.^ . 
dolly metuSy &c., by which the action brought on the stipulation I 
was repelled. ^ 

24. Quod turpi ex causa promis- 24. A promise founded on a base f » 
sum est, veluti si quis homicidium consideration, as if a man engages to 

vel sacrilegium se facturum pro- commit homicide or sacrilege, is not 
mittat, non valet. binding. 

D. xlv. 1. 26, 27. 

A thing was said to be iwomksiim ex turpi eaiimy when it was 
promised, being itself illegal or immoral, or was the reward, or de- 
pended on the happening, of anything illegal or immoral. 

Xh 

25. Cum (xuis sub aliqiia condi- 25. If a stix)ulation is conditional, 

cione fuerit stipulatus, licet ante although the stipulator dies before 
condicionem decesserit, postea exi- the accomi>lishment of the condition, 
stente condicione, heres ejus agere yet if, afterwards, the condition is ac- 
X)otest. Idem est et a x)romissoris comi)lishGd, Ida heir can doniand thes 
parte. execution of the xuomiso ; and so, 

too, the heir of the promissor may bo 
sued. 

D. xlv. 1. 57. 

26. Qni hoc anno aut hoc mense 26. A person who stipulates that a 

dari stiimlatus sit, nisi omnibus thing shall bo given to him in such a 
partibus prieteritis anni vel mensis year or month, cannot legally demand 
non recte petet. the thing promised until the whole ycjar 

or month havS elapsed. 

D. xlv. 1. 42. 

27. Si fundum dari sti];)uleria vel 27. If yoxt stii)ulate for a x>iece of 
hominem, non poteris continuo ground or a slave, you cannot instantly 


agere, nisi tantum spatii praeter- 
ierit, quo traditio fieri possit. 


demand the thing, but must wait until 
enough time has passcxl for delivery to 
have been made, j -f s 


D. xlv. 1. 78. i>r. 


Tit. XX. DE PIDEJUSHOEIBUS. 


Pro eo, qui promittit, soleiit alii 
obligari, qui fidejussores appellan- 
tur, quos homines accipere aolent. 


’ -7 ■ " ' # 

It is customary that other persons, 
toTcmebS. fidejumyroB, should bmtl theiru 
selves for the pronussor, creditors 


dum curant, ut diligentius sibi cau- generally reqxiiring that they should 


turn ait. 


do so in order that the security may be 
greater. 


G-ai. iii. 115, 117. 


We kave already noticed in Title IG the cases of persons wlio 
joined in malqng the same stipulation or who joined in making 
the same promise. We now come to the cases of persons who come 
in creditor or, dektor. Many of the rules of 
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law applying to tli6 cott&I stipulcifyidi or piVvuMo'}hcl% appliod to 
tliese accessories ; thus if payment was made to tlie accessory of 
the creditor, the debtor was free as against the creditor ; and. it 
|| the principal debtor or any of his accessories was sued, no further 

■|| action could, until Justinii^ permitted it, be brought by the 

‘^1 I creditor against those who were not sued, the litis contestatio 

I operating as an extinction of the debt. 

Besides the principal parties to a stipulation, the stipulator and 
the promissor, there might be accessory parties, called respectively 
odstifulcbtores and adjpromissores. The adstipidator either received 
the same promise as his principal did, and could, therefore, have 
) -tiiQ same actions, and equally receive or exact payment; or lie 
only stipulated for a part of that for which the principal stipulated, 
and then his rights were co-extensive with tlie amount of his own 
stipulation. (Gai. hi. 113.) In the early law, the chief use of an 
dd^tipulator was, probably, to supply the place of a procurator jit 
\ a time when the law refused to allow stipulations to 1)6 made by 
Iprocdration. A might make a stipulation, and know that at the 
time when payment would be due he would he abroad. He, tliere*- 
fore, joined B in the stipulation, who could receive payment or 
bring an action in his place, and would be bound by an 
Tmndati to pay over to A whatever he had received. 

, Before the time of Justinian no one could stipulate validly for 
a thing after his own death (see Tit. 19. 13) ; and, tlierefore, those 
who wished to make such a stipulation joined an adMipiilator witli 
them, and this adstipulator could bring an action, or receive pay- 
ment, after the death of the stipulator. As, in the days of Gaius, 
all contracts could be made by procuration, it appears from his 
account of the adstipulatoTj which is the only one we have, that 
the only use of the adsUpulator was to make this stipulation pod 

f ortem siiam valid. (Gai. iii. 117.) 

The adstipulator could not transmit his right of action even to 
f ms heirs. His rights were purely personal, because he was selected 
; by the stipulator, to whom he stood in the relation of a mandatary, 
I from motives of personal confidence. (Gai. iii. 114.) ’ - 

The adpromissores were accessory to the promise, in order to 
give the stipulator greater security. They were guarantees for the 
fulfilment of the promise (Gai. iii. 116), and these* guarantees were 
termed when Roman citizens, as they pledged themselves 

word spondeo^ a word which citizens alone could utter, and 
‘ lJj'dBpyivmi$sQres when peregrini (Gai. iii. 120), because, in binding 
I ii I themselves, they used the expression mea pro mitto. 

j ,ji The sponsor es and fidepromissores held a position, in many re- 

spects, the^ exact converse of the adstipidator. They made the 
same promise as their principal, or one not so extensive, for they 
might only choose to become guarantees to a cexteixi extent ; they 
could not bind themselves for more than their principal was bound 
for,, They ^ycre often employed to remove any objections that 
might he mMe^ the capacity of the|r promissor, as, for instance. 
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law applying to tli6 cotvqI stipidwiidi or 2 ^)'i’ 07 nMo'}hch applied to 
tliese accessories ; thus if payment was made to tlie accessory of 
the creditor, the debtor was free as against the creditor ; and. it 
the principal debtor or any of his accessories was sued, no further 
action could, until Justinia)^ permitted it, be brought by the 
I creditor against those who were not sued, the lihs coTi'testcitio 
I operating as an extinction of the debt. 

Besides the principal parties to a stipulation, the stipulator and 
: . ^ the promissor, there might be accessory parties, called respectively 

adsi^Mlatores and adjpromissores. I'he adsfyi/pidator either received 
!■ the same promise as his principal did, and could, therefore, have 

) •(3]i0 same actions, and equally receive or exact payment; or lie 
i’ only stipulated for a part of that for which the principal stipulated, 

^ and then his rights were co-extensive with the amount of his own 

; stipulation. (Gai. hi. 113.) In the early law, the chief use of an 

I dcMi^ydator was, probably, to supply the place of a procurator at 

a time when the law refused to allow stipulations to l:)e> made by 
I ;^ocdraf ion. A might make a stipulation, and know that at the 
time when payment would be due he would he abroad. He, tliere- 
fore, joined B in the stipulation, who could receive payment or 
bring an action in his place, and would be bound by an 
mandati to pay over to A whatever he had received. H 

■'ikt Before the time of Justinian no one could stipulate validly for 

J a thing after his own death (see Tit. 19. 13) ; and, tlierefore, those 

who wished to make such a stipulation joined an adMipitlator witli 
them, and this adstipulator could bring an action, or receive pay- 
ment, after the death of the stipulator. As, in the days of Gaius, 
all contracts could be made by procuration, it appears from his 
account of the adstipulatoTj which is the only one we have, that 
the only use of the adstipulator was to make this stipulation pod 
valid. (Gai. iii. 117.) 

The adstipulator could not transmit his right of action even to 
I Ills "heirs. His rights were purely personal, because he was selected 
, by the stipulator, to whom he stood in the relation of a mandatary, 

I from motives of personal confidence. (Gai. iii. 114.) ’ ^ ' 

The adpromissores were accessory to the promise, in order to 
^ give the stipulator greater security. They were guarantees for the 

fulfilment of the promise (Gai. iii. 116), and these guarantees were 
termed when Eoman citizens, as they pledged themselves 

word spondeo^ a word which citizens alone could utter, and 
lJidepivmi$SQTes 'when peregrini (Gai, iii. 120), because, in binding 
|: I themselves, they used the expression fide mea promitto. 

The sponsor es and fidepromissores held a position, in many re- 
spects, the^ exact converse of the ddstipiilator. They made the 
same promise as their principal, or one not so extensive, for they 
might only choose to become guarantees to a eexteiu extent ; they 
could not bind themselves for more than their principal was bound 
for. They were often employed to remove any objections that 
might he m^e to the capacity of the^r promissor, as, for instance. 
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that lie was impitbes and contracting witliont the consent of his 
tutor. Their heirs were not bound (Gai. iii. 120), and they might 
recover from their principal by an actio mafhdati what they had 
advanced for him. (Gai, iii. 127.) 

By the lex Furia (95 B.C.), which applied only to Italy, their 
obligation was only binding for two years from the time when it 
could have been enforced against them, and the amount of the 
liability of all was divided equally among all living at the time 
when the guarantee could be enforced. (Gai. iii. 121.) 

These restrictions, the limitation of the intervention of span- 
sores and fidepromissores to vei'bal contracts, and their obligation 
dying, with them, made it necessary that there should be a more 
“unfettered mode of becoming surety for a party to a contract. 

This was supplied by the introduction of the fdejussores^ who 
could bind themselves by stipulation in every kind of obligation, 1 . < 

and who transmitted their obligation to their lieirs. In the time, i ,> ’i ^ 

of Jus tinian, sponsor es fidepromissores had been long obso- f, 

' . lete, and as, under his legislation, stipulations post mortem suami w 

were allowed, there was no longer any occasion for tlie intervention 
of adstipulatores^ and, consequently, none of the additional parties 
to a verbal contract, except fidefiiissoresj are mentioned in the In- 
stitutes. ^ 

Gains mentions other laws besides the lex Fur la, bearing “ 

the subject of the additional parties to a contract ; and as the 
eifect of some of their provisions is traceable in what we read with 
respect to fidepissores in this Title, it may be as well to notice 
them here. (1) The hx Apuleia, (102 b.c.) established a kind of 
partnership {^luindam sodekitemi) between the different sponsores ^ ^ 

or firhpromdssores ; any one of them who had paid the whole debt .rt* ♦ 

could recover from the others what he had paid in excess of his own 
share by an action pro sooio. (Gai. iii. 122.) (2) A law, the 

name of which is illegible in the manuscript of Gains, reqTi.ired 
that the cj^.ditor should give notice befoi’ehand of the amount of 
llie debt secured, and how many spo7bsores or fid(pro7nissores tlnu’e 
were to be ; if they proved that such notice wjis not given, they 
were freed from liability. (3) The provi.sions of tlie lex Furia ^ 

(95 B.c.) have been noticed above. (4)^ tea? OornnUa (81 li.O.), 
referring not only to simhsores and fidepromissores^ but to all 
sureties, and therefore to Jidejussores (which, perhaps, shows the 
date of the first introduction of Jidejwssoresfi provided that, with 
certain exceptions, no one could bind himself for the same debtor, f 
to the same creditor, in the same year (^idem pyro eodem>y apud 
eundem, eodem amio), for more than 20,000 sesterces ; the promise p 

was void as to the excess. (Gai. iii. 124, 125.) (5) Lastly, ajca) Y 

Pithlilia gave spgmoT^ B,n advantage over any other sureties, Tor-i** 

^ they were allowed, unless reimbursed in six months, to recover 
from their principal what they had paid by a special action {actio 
depensi)^ and proceed to personal execution, mcmtis injectio^ against 
him. (Gal iii. 127, and iv. .22.) 
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that lie was imimhes and contracting without the consent of his 
tutor. Their heirs were not bound (Gai. iii. 120), and they might .■ 

recover from their principal by an actio mandjati what they had 
advanced for him. (Gai, iii. 127.) ^ , 

By the lex Furia (95 B.O.), which applied only to Italy, their ’ :/ 

obligation was only binding for two years from the time when it 
could have been enforced against them, and the amount of the 
liability of all was divided equally among all living at the time 
when the guarantee could be enforced. (Gai. iii. 121.) 

These restrictions, the limitation of the intervention of spon- 
sores and fidepromissores to verbal contracts, and their obligation 
dying, with them, made it necessary that there should be a more 
“unfettered mode of becoming surety for a party to a contract. 

This was supplied by the introduction of the JjdfyussoreSy who ^ 
could bind themselves by stipulation in every kind of obligation, 1 < 

and who transmitted their obligation to their lieirs. In the timt^. i ^ ,> ;i ^ 

’1' of Justinian, s^wnsores and fidepromissores had been long obso- i, /, 

. lete, and as, under his legislation, stipulations post niorfsm mmii 
were allowed, there was no longer any occasion for tlie intervention 
of adstipiilatores^ and, consequently, none of the additional parties 
to a verbal contract, except fidejitssorcs^ are mentioned in the In- 
stitutes. ^ ^ ffhH../.- 

Gaius mentions other laws besides the lex Furia^ bearing 
the subject of the additional pai’ties to a contract ; and as the 
eifect of some of their provisions is traceable in what we read with 
respect to fidepissores in this Title, it may be as well to notice 
them here. (1) The Ux Apuleia (102 b.c.) established a kind of 
partnership (quandam soddateiii) between the different sponsores ^ ^ 

or fhdepTomissores ; any one of them who had paid the whole debt ^ ♦ 

could recover from the others what he had paid in excess of his own 
share by an action j;ro socAo. (Gai. iii. 122.) (2) A law, the 

name of which is illegible in the manuscript of (laiuB, reqti.ired 
that the cj^.ditor should give notice beforehand of the amount of 
llie debt secured, and how many sponsores or fidipmnnissores tlnu’e 
were to be ; if they proved that such notice was not given, they 
were freed from liability. (3) The provisions of tlie hx Furia ^ 

(95 B.c.) have been noticed above. (4})^ lex Oornnim (81 li.O.), 
referring not only to simisores and Jid(y[nu)missores^ but to all 
sureties, and therefore to jidepmores (which, perhaps, shows the 
date of the first introduction of fidejussor os') ^ provided that, with 
certain exceptions, no one could bind himself for the same debtor, f 
to the same creditor, in the same year (idem pro eodem>j apud 
enndem, eodem amio)^ for more than 20,000 sesterces ; the promise p 

was void as to the excess. (Gai. iii. 124, 125.) (5) Lastly, ^lex y 

Fuhlilia gave ffopspr^^ an advantage over any other sureties, for-i^ 

^ they were allowed, unless reimbursed in six months, to recover 
from their principal what they had paid by a special action (acMo 
depensi)^ and proceed to personal execution, mmtis injectio^ against 
him. (Gai. iii. 127, and iv. ,22.) 
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X^rd^rcedere was tlie general term for paying, becoming bound 
for, the debt of another ; satisdare for the giving surety for the 
obligation of the principal ; mtisacGvjjevG for the receiving it. 

Suretyship might be created not only in the modes above men- 
tioned, but by the surety offering himself as mamAaior imimAm 
credendce^ i.e. bidding the creditor to lend to the debtor, and be- 
coming responsible for repayment, or by a pictmn coiiMUiikv 
an undertaking to pay an ascertained debt, and in this 
case the debt of another person. (Bk. iv. Tit. 6. 9.) 

The smakisGonsidt'mi Vellemvimi (D. xvi. 1. 2. 1), peidiaps of 
the date of 46 a.d,, forbade women ever to bind themselves for 
another person. 

t4.1 

.. U. V ^ In omnibus aiitem obligation!- 1. Fidejussor es may bo addcMl in 
,3 bus adsunii possunt, id est sive re every kind of obligation, i.(;. wlu'ther 

^ verbis sive litteris sive consensu the obligation is contracted re, verlm, 

'^eontractae fuerint. Ac ne illud qui- litteris, or consensu. Nor is it matc^rijil 
dem interest, utrum civilis an na- whether the obligation to which the 
tmalis sit obligatio, cui adjiciatur fidejussor is made an additional i)arty 
fidejussor, adeo quidem, ut pro is civil or natural ; so mucli ho, that a 
servo quoque obligetur, sive extra- man may bind himself as a fidejussor 
neus sit, qui fidejussorem a servo- for a slave, either to a stranger or to 
accipiat, sive ipse dominus in id, the master of the slave, in rospcct of 
quod sibi naturaliter debetur. a thing due by a natural obligation to 

the person accepting tho fid (jussor from 
the slave. 

Gal iii. 119 ; D. xlvi. 1. 8. 1, 2, and 70. 3. 

ry omnihiis ohligatiombusj including obligations arising out off 

(D. xlvi. 1. 8. 5.) This was the principal advantage I 
gained by the introduction of fidejussor es. 

Bidejussor non tantiim ipse 2. A. fidejussor not only hinds him- 
’ • beredem obli- self, kit loaves also his hofr bound. 

D. xlvi. 1. 4. 1. 

This was the second chief point of difference between lldeian- 

or There was no liniit to 

^ W - Jd^jnmres remained bound, sucli as the 

lex Funa had laid down for the benefit of spoworen and fldepro- 
^ mwsores. jiw ju o 


u.* 

» 1. In omnibus autem obligationi- 

bus adsumi possunt, id est sive re 
^^sive verbis sive htteris sive consensu 
^eontractae fuerint. Ac ne illud qui- 
dem ^ interest, utrum civilis an na- 
turalis sit obligatio, cui adjiciatur 
fidejussor, adeo quidem, ut pro 
servo quoque obligetm.', sive extra- 
neus sit, qui fidejussorem a servo- 
accipiat, sive ipse dominus in id, 
quod sibi naturaliter debetur. 


3. Fidejussor et praecedere obli- 
gationem et sequi potest. 


3. A fidejussor may be added either 
peiore or after an obligation is entered 
into. 


B. xlvi, 1. 6. pr. and 2. 


kSj hrSeX Pruicipal should precede those of the accessory. 

qnotpSi .uJ- ’^“l! 

petere. Sed ex epistula diVi Hadri- "S 
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XidercecUre was the general term for paying, becoming bound 
for, the debt of another; satisdare for the giving surety for the 
obligation of the principal; saiisae-aip&i-e for the receiving it. 

Suretyship might be created not only in the modes above men- 
tioned, but by the surety offering himself as vmndaiov ■^iccmuai 
oredmdcB, i.e. bidding the creditor to lend to the debtor, and be- 
coming responsible for repayment, or by a ■padmn conditidw 
pemnioe, an undertaking to pay an ascertained debt, and in this 
case the debt of another person. (Bk. iv. Tit. 6. 9.) 

The senaktsoons%dtum Velleiamm (D- xvi. 1. 2. 1), perhaps of 
the date “of 46 a.d., forbade women ever to bind themselves for 
another pei’son. 


1. In omnibus autem obligationi- 


1. FidejiLssorcs may bo addcMl in 
every kind of obligation, i.o. wludher 
the obligation is contracted re^ vrrhw, 
litteris, or consensu. Nor is it material 
whether the obligation to which the 
fidej'imor is made an additional party 
is civil or natural ; so much so, that a 
man may bind himself as \\ fulejunsor 
for a slave, either to a stranger or to 
the master of the slave, in rospetd of 
a thing due by a natxiral obligation to 
the person accexding ilm fid ejimor from 
the slave. 

Gal iii. 119 ; D. xlvi. 1. 8. 1, 2, and 70. 3. 

p- In omnibus obUgatiombus^ inclnding obligations arising out off 

.dfilig^. (D. xlvi. 1. 8. 5.) This was the principal acivantage | 


bus adsumi possimt, id est sive re 
sive verbis sive htteris sive consensu 
^^^eontractae fuerint. Ac ne illud qui- 
clem interest, utrum civilis an na- 
turalis sit obligatio, cui adjiciatm.’ 
fidejussor, adeo quidem, ut pro 
servo quoque obligetur, sive extra- 
neus sit, qui fidejussorem a servo- 
accipiat, sive ipse dominus in id, 
quod sibi naturaliter debetur. 


gained by the introduction offiiclejnssores. 


Cyt 


2. Fidejussor non tantum ipse 
obligate, sed etiam heredein obli- 
gatum reiinquit. 

D. xlvi. 1. 4. 1. 


2. A. fidejussor not only binds him- 
self, but leaves also his heir bound. 


This was the second chief .point of difference between Jultgus-- 
^ sores and sjoonsores, or fideiwomissm-es. There was no Ibnit to 


lA- 



the time during which fiidejussores remained bound, sucli as the 
lex Fwria had laid down for the benefit of s^misores and fklepro- 
missores. 

3. Fidejussor et prsecedere obli- 3. A fidejussor mm he added either 
gationem et sequi potest. before or after an obligation is entered 

into. 

B. xlvi. 1. 6. p>r. and 2. 

ftohaUy the _forma% of . verbal contracts exacted that the 


4. Si plures sint fidejussores, 
quotquot erunt numero, singuli in 
solidum tenentur. Itaque liberum 
esl ereditori, a quo velit, solidum 
Sed ex ejiistula divi Hadri- 


4. Wliere there are several fide- 
jussores, whatever is their number, 
each is bound for the whole debt, and 
the4<p:editor may demand the whole 
hoiia any of them he pleases. But, 
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aiii coiiipeUitur creditor a singulis, 
qui modo solvendo sint litis con- 
testatui tempore, partes petere. 
Ideoque si quis ex fidejussoribus eo 
tempore solvendo non sit, hoc cete- 
ros onerat. Sed et si ab uno fide- 
jussore creditor totuin consecutus 
fuerit, liujus soliiis detrimentum 
erit, si is, pro quo fidejussit, sol- 
vendo non sit : et sibi imputare de- 
bet, cum potuerit adjuvari ex epi- 
stula divi Hadriani et desiderare, ut 
pro parte in se detur actio. 


by a rescript of the Emperor Hadrian, 
the creditor is forced to divide his 
demand between all those fidejiissorer^ 
who are solvent at the time of the 
litis contestation so that, if any of the 
fidcjassorcs is not solvent at tliat time, 
the rest have so much additional bur- 
den. But, if the creditor obtains his 
whole demand from one of the fide- 
jussorcs, the whole loss falls upon him 
alone, if the principal debtor cannot 
pay ; for he has no one but himself to 
blame, as he might have availed him- 
self of the rescrii^t of the Emx:)eror 
Hadrian, and might have required 
that no action should be given against 
him for more tlian his share of the 
debt. 


Gai. iii. 121 ; D. xlvi. 1. 26, 

The provision of the lex Fwria not Jtpplying to ^ , ■ 

tliey were bound for all tliey had promised; and as each promised ^ 
for himself alone, the one first sued had no remedy against the 
other Jidejitssoresj until the rescript of Hadrian provided one, and 
gave him what was called the benejiclum dwiskrim ; but under 
the leQi Fitria^ the liability was divided among the different sureties 
whereas the surety first sued was obliged expressly to 
claim the benefit given by the rescript of Hadrian (Jmnefiaium -x 

divisi07iis ) . u 

There were two other privileges or b(mefioia of which the /Wc- 
jussor might avail himself: one was that i. 

by which, if the creditor, without suing tlxe debtor, proceeded '' 
against fidepmof^ the surety, if prepared to pay the whole 



(D. xlvi. 1, 17), and this was often more advantageous to they/’dc- i 4^*/ .,1 
ymwr than having recourse to the rescript of Hadrian, because, if i 
the creditor had taken pledges, they were transferred to the Jide-^ 
jussor^ if the actions were ceded to him. If the creditor refused 
to cede the actions and still sued tlie surety, lie could be repelled 
by an exceptio doU mall, (1). xlvi. 1. 59.) 

There was also a benejlmmi^ ordmi% or, as it wafe other- 

. wise termed,' excussionin or dwcv>sdoms\ introduced by ^JustyM^n 
(Nov. 4. 1); by this a creditor was bound to sue the principal 
debtor first, and could only sue the sureties for that which he could ^ i « fij 
not recover from the principal. 4 ” ‘ 


4't 5 i J 




5. Fidejussores ita obligari non 6. Fidejussores cannot bind them- 
possimt, ut plus debeant, quam selves for more than the debtor is 
debet is, pro quo obligantur ; nam bound for ; because their obligation 
eorum obligatio accessio est prin- is accessory to the principal obliga- 
cipalis obligationis nec plus ir^ ac- tion ; and the accessory cannot con- 
cessione esse potest quam in pria- tain more than the principal. They 
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aiii coiiipeUitur creditor a singulis, 
qui modo solvendo sint litis con- 
testatui tempore, partes petere. 
Ideoque si quis ex fidejussoribus eo 
tempore solvendo non sit, hoc cete- 
ros onerat. Sed et si ab uno hde- 
jussore creditor totum consecutus 
fuerit, liujus soliiis detrimentmn 
erit, si is, pro quo fidejussit, sol- 
vendo non sit : et sibi imputare de- 
bet, cum potuerit adjuvari ex epi- 
stula divi Hadriani et desiderare, ut 
pro parte in se detur actio. 


by a rescript of the Emperor Hadrian, 
the creditor is forced to divide his 
demand between all those fidejussorer^ 
who are solvent at the tinio of the 
litis contestation so that, if any of the 
fidcjtissorcs is not solvent at tliat time, 
the rest have so much additional bur- 
den. But, if the creditor obtains his 
whole demand from one of the fide- 
jicssorcs, the whole loss falls upon him 
alone, if the principal debtor cannot 
pay ; for he has no one but himself to 
blame, as he might have availed him- 
self of the rescript of the Emx:)eror 
Hadrian, and might have required 
that no action should be given against 
him for more tlian his share of the 
debt. 




Gai. iii. 121 ; D. xlvi. 1. 26. 

The provision of the lex Fwria not applying to Jidqjussorof^^ 
tliey were bound for all tliey had xH'omised; and as each proinised 
for himself alone, the one first sued had no remedy against the 
other JidejiLssoreSj until the rescript of Hadrian i;)i'Ovided one, and 
gave him what was called the henejicvimi divisionis ; but under 
the leQi Ihtria^ the liability was divided among the different sureties 
whereas the surety first sued was obliged expressly to 
claim the benefit given by the rescrix^t of Hadrian {henefioimn -x 

divisi07iis). 

There were two other x^^'ivileges or himefida of which the 
jussor might avail himself: one was that cede 7 i.dii:aBl„.a^ 
by which, if the creditor, without suing tlxe debtor, proceeded 
' against the fidejussor^ the surety, if x:)repared to pay the wliole 
debt, could, before paying the creditor, com.pel him to make over 
to him the actions which belonged to the stipulator, and thus tlie 
jidejmsor could sue those bound with him, or the x)iincix)nil debtor 
(D. xlvi. 1, 17), and this was often more advantageous to fhejidiy 
jiissor than having recourse to the rescript of Hadrian, because, if ' 
the creditor had taken x>h^'dges, they were ti’ansferred to the fide- 
jussor^ if the actions were ceded to him. If the creditor refused 
to cede the actions and still sued tlie surety, lie could be repelled 
by an exceptio doU mail, (I), xlvi. 1. 59.) 

There was also a or, as it wafe other- 

. wise termed,' excusskmis or discussionls, introduced by ^Justyng.^ 

(Nov. 4. 1) ; by this a creditor was bound to sue the principal 
debtor first, and could only sue the sureties for that whicli he could 
not recover from the principal. 


i p”*'* 5 . 4 . 4 , 
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J 


J^'"} 4't 5 1 , J 




i /ij 


t). Fidejiissores ita obligari non 6. Fidejmsores cannot bind them- 
possimt, ut plus debeant, quam selves for more than the debtor is 
debet is, pro quo obligantur; nam bound for; because their obligation 
eorum obligatio accessio est prin- is accessory to the x^i^incipal obliga- 
cipalis obligationis nec plus ii\ ac- tion ; and the accessory cannot con- 
cessione esse potest quam in prki- tain more than the pi'imiipal. They 
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may, however, bind theiuselves for 
less. Therefore, if the principal debtor 
nromises ten wiirch the 
"be jb^jaH^Tor^ but the Jidejumov 
cannof^'Tioxmd for ten when the 
principal debtor is bound only for 
Again, when the 
iinconditionaUy.^^^ the 
proniise tlui"^)n- 

ve'tse ’case is not possible. For the 
terms more and less are xised not only 
with respect to (piantity, but also with | 
respect to time ; it is more to giv(3 | 
a thing instantly, it is less to give it 
after a time. 

Gai. in. 113, 126. 

6. Si q^uid autem fidejussor pro 6. If a/hh?y?/'<9sorhasinade pa«yinejit 
reo solverit, ejus reciperandi causa for the debtor, he niay hav'(3 an acMo 
habet cum eo mandati judicium. mandati against him to reco\‘er wliat 

he has paid. 

Gai. iii. 127. 

*If he had intervened without the knowledge of the principal, he 
would have an (^ctiq negpU not mandati (rit, 27. 1) ; 

and he would have neither of these actions if he had intervened in 
defiance of the wishes of the principal, though it was doubtful 
whether he had not an actio iiiilis. (D. xvii. 1. 40.) 4 )ustiiiian 
declared that he should have no action at all. (0. ii. .19. 24.) 

7. Graece fidejussor plerumque 7. A jfidejimor may bind liimHolf 

ita accipitur i rfj ifxfj TrLcrrec K€\€va), in Greek, by ixsing the oKprosBion 
Xeyco, ^eXo) sive ^ovXofiaL : sed et si rr; ifjif} ttlcttcl atcXcoco (I Order upon 
(fxrniL dixerit, pro eo erit, ac si dixerit my faith), Xeyca (I say), diXoa or 
Xeyo). ^ovkojjLaL ' (I wish) ; if ho ^ xiBOH the 

word it will be ecpiivalent to 

Xeyo). 

D. xlvi. 1. 8. pr. 

The appropriate Latin formula was, ^ Idem fide mea ems jubeo^^ 
but this formula was probably never insisted on, as tlie fonnulse 
‘ spondee ’ and ‘ idem fide mea promiito ’ were. 

8. Jp stipulationibus fidejusso- 8. It is a general rule in all stipu- 

rum sciendum est generahter hoc lations of fidejmsores, that whatever 
aeeipi, ut, quodcumque scriptum sit is stated in writing to have been done, 
quasi actum, videatur etiam actum : is considered really to have been done, 
ideoque constat, si quis se scripserit If, therefore, any one states in writing 
fidejus isse, videri omnia soUem- that he has bound himself as a fide- 
niter acta. jussor, it is presumed that ail the 

necessary forms were observed. 

D. xlv. 1. 80. 

the general term for the documentary g)y id .^||oe of 
a contract. . 


cipali re. At ex diverse, ut minus 
debeant, obligari possunt. Itaque 
si reus decern aureos promiserit, 

: fidejussor in quinque recte obhga- 
tur : contra vero non potest obligari. 
Item si file pure promiserit, fide- 
jussor sub condicione promittere 
potest : contra vero non potest. Non 
solum enim in quantitate, sed etiam 
in tempore minus etplus inteUe^- 
tur. Plus est enim statim aliquid 
dare, minus est post tempus dare. 


may, however, bind themselves for 
less. Therefore, if the principal debtor 
promises teii am'ci, the fidimcs mr n im 
be y/f?e/7^ssb}' 

cannor^^bxmd for ten when the 
principal debtor is bound only for 
Again, when the pikl^ia^J/I-JUimuses 
unconditionally,, the may 

proimse^ tIui"*H)n- 

ve'irse base is not possible. For the 
terms more and less are xised not only 
with respect to (quantity, but also with | 
respect to thne ; it is more to giv(3 | 
a thing instantly, it is less to give it 
after a time. 

Gai. in. 113, 126. 

6. Si q^uid autem fidejussor pro 6. If a/hhy7/-<9sorhasmade payinent 
reo solverit, ejus reciperandi causa for the debtor, he may ha\^(3 an aeMo 
habet cum eo mandati judicium. mandati against him to reco\‘er wliat 

he has paid. 

Gai. iii, 127. 

*If he had intervened without the knowledge of the principal, he 
would have an actio necjoiioTim g^estor'Um^ not mandati (Tit. 27, 1) ; 
and he would have neitheFof these actions if he had intervened in 
defiance of the wishes of the principal, though it was doubtful 
whether he had not an actio niilis. (D. xvii. 1. 40.) ^JustiiuaH 
declared that he should have no action at all. (0. ii. 19. 24.) 

7. Graece fidejussor plerumque 7. A fidejussor may bind liimHolf 

ita accipitur : rfj ifxfj ttlo-tu k€\€V(o, in Greek, by xxsing the oKproHsiou 
Xeycoj SeXco sive iSovXofiac : sed et si rj ifxfj Triarrei KeX^vco (I order upon 
(firjfiL dixerit, pro eo erit, ac si dixerit my faith), Xeyco (I say), diXoa or 
Xeyca, ^ovko^ai ' (I wish) ; if he uses the 

word </)77/xi, it will bo Gcpxivaloiit to 

X^yco, 

D. xlvi. 1. 8. pr. 

The appropriate Latin formula was, ^ Idem Jido mea esse pibeo^^ 
but this formula was probably never insisted on, as tlie fonnulae 
‘ spondeo ’ and ‘ idem fide mea pi'omiito ’ were. 

8. stipulationibus fidejusso- 8. It is a general rule in all stipu- 

rum sciendum est generaliter hoc lations of fidejussores, that whatever 
aceipi, ut, quodeumque seriptum sit is stated in writing to have been done, 
quasi actum, videatur etiam actum : is considered really to have been done, 
ideoque constat, si quis se scripserit If, therefore, any one states in writing 
lidejus isse, videri onmia soUem- that he has bound himself as a fidS'' 
mter acta. jussor^ it is presumed that ail the 

necessary forms were observed. 

D. xlv. 1. 80. 

the general term for the documentaxT fi)vid,®0© of 
a^contr^ct. . 


cipali re. At ex diverse, ut minus 
debeant, obligaii possunt. Itaque 
si reus decern aureos promiserit, 
fidejussor in quinque recte obliga- 
tur : contra vero non potest obligari. 
Item si file pure promiserit, fide- 
jussor sub condicione promittere 
potest : contra vero non potest. Non 
solum enim in quantitate, sed etiam 
in tempore minus etplus inteUe^- 
tur. Plus est enim statim ahquid 
dare, minus est post tempus dare. 
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Tit. XXI. DE LITTERARUM OBLIGATIONE. 

Olim scriptnra fiebat obligatio, Formerly there was made by writ- ? 
quae nominibus fieri dicebatur : qiiiB ing a kind of obligation, whicli was 
nomina hodie non sunt in usu. said to be made booking 

debts). These Tio^tvina are how no 
longer in use. But if any one states 
in writing that he owes a sum which | 
has never really been told out to him, he | 
cannot, after a long time has olaiised, 
use the excejition non nimie-ratco 
cunice^ i.e. that the money has not 
been told out. This has been often 
decided by imperial constitutions ; 
and thus, even at the present day, 
as he cannot relievo himself from jiay- 
ment, ho is bound by the writing, 
and the writing gives rise to a con- 
diction, in the absence, that is, of 
any verbal obligation. The length of 
time fixed as barring this exception, 
was, under unperial constitutions ante- 
cedent to our time, not loss than five 
years. But, that creditors ini^pTirnot 
bo exx)osed too long to the risk of 
being defrauded of their money, wo 
have shortened the time by our con- 
stitution, and this exception cannot 
now be used beyond the space of Jwp 
^ears. 

Gai. iii. 1‘2B~134 ; C. iv.'BO. 14. 


a- 






Plane si quis debere se scripserit, 
quod numeratum ei non est, de 
Xiecunia minime numerata post mul- 
tum temporis exceptionem opponere 
non potest : hoc enim ssepissime 
constitutum est. Sic fit, ut et hodie, 
dum queri non potest, scriptnra 
obligetur : et ex ea nascitur con- 
dictio, cessante scilicet verhorum 
obligatione. Multum autem tern- 
pus in hac exceptione antea quidem 
ex principalibus coiistitutionibus 
usque ad quinquennium proce debat ; 
sed ne creditores diutius possint 
suis pecuniis forsitan defraudari, 
Xier constitutionem nostram temxius 
coartatum est, ut ultra biennii metas 
hujusmodi exceptio minime exten- 
datur. 


Utt. 


A contract was said to he fovixi^d liUe/m it originated hif 
a certain entry or statement of it being made in the books of thol 
creditor with the consent of the debtor. Regularity in keeping! 
accounts, and in entering all matters of business in a private 
ledger, was considered one of tlie first duties of a Roman citr/Avn. 

Cicero speaks of a failure in this duty as an almost insnxiposable 
act of negligence and dishonesty. (See pro liosdo^ 3. 1 and 8.) 

Events, as they occurred, were jotted down in rough memorandums 

called a dversaria u and these were transfeiTed at leasl"< oiico a month i 

to the ledger (codex ov talndco). It was probably only this ledger 

which had any legal importance. If any one j)nt down in his ledger 

that he had advanced such a sum of money to another (expmmm 

ferre)^ this entry (expm$ilatio) was an admissible proof of the fact. 

If the debtor also had made a corresponding ent^y in his ledger 
(aceepkim referre^ acceptilatio), the tallying of the two together 
made what was called an ohliaatio litter is. These two entries liad,| 
in fact, exactly the same effect as if tlie two parlies had enterecl 
into a stipulation. But this was not aU : the creditor was not to be 
placed entirely at the mercy of his debtor, whose wilful or acci- 
dental negligence, preventing a proper entry, might make the 
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Tit. XXI. DE LITTERAEUM OBLIGATIONE. , 

.5 'k^hi^x 

Olim scriptnra fiebat obligatio, Formerly there was made by writ- h 

quae nominibus fieri dicebatur : qxuB ing a kind of obligation, whicli was ^ 
nomina hodie non sunt in usu. said to be made nomi;m6ws (b booking 
Plane si quis debere se scripserit, ^debts). These nomina, are how no 
quod numeratum ei non est, de longer in use. But if any one states 
liecunia minime numerata post mul- in writing that he owes a sum which | 
turn temporis exceptionem opponere has never really been told out to him, he I 
non potest : hoc enim ssepissime cannot, after a long time has olax)sed, 
constitutum est. Sic fit, ut et hodie, use the exception non nimneratm 
dum queri non potest, scriptura cunice^ i.e. that the money has not 
obligetur : et ex ea nascitur con- been told out. This has been often ' 
dictio, cessante scilicet verborum decided by imperial constitutions ; 
obligatione. Multum autem tern- and thus, even at the present day, 
pus in hac exceptione antea quidem as he cannot relievo himself from })ay- 
ex principalibus constitutionibus ment, he is bound by the writing, 
usque ad quinquennium procedebat : and the writing gives rise to a cen- 
sed ne creditores diutius possint diction, in the absence, that is, of 
suis pecuniis forsitan defraudari, any verbal obligation. The length of 
iier constitutionem nostram tempus time fixed as barring this exception, 
coartatum est, ut ultra biennii metas was, under miperial constitutions anto- 
hujusmodi exceptio minime exten- cedent to our time, not loss than five 
datur. y ears . But, that creditors ini^pITInot 

1)0 exx)osed too long to the risk of 
being defrauded of their money, wo 
have shortened the time by our con- 
stitution, and this exception cannot 
now be used beyond the sx)ace of Jwq 

Gai. iii. 128-134 ; C. iv.'30. 14. ^ 

A contract was said to be formed when it ori inf 

a certain entry or statement of it being made in the books of thol 
creditor with the consent of the debtor. Regularity in keeping | 
accounts, and in entering all matters of business in a private 
ledger, was considered one of the first duties of a Roman citr/Avn. 

Cicero speaks of a failure in this duty as an almost insnpposable 
act of negligence and dishonesty. (See pv Itcmdo^ 3. 1 and 8.) 

Events, as they occurred, were jotted down in rough uumiorandums 
called a ^ersaria u and these were transfeiTed at leasli once a month 
to the ledger (codex ox talniUo'). It was probably only this ledger 
which had any legal importance. If any one put down in his ledger 
that he had advanced such a sum of money to another (^exi)mmm 
ferre)^ this entry (ex2cndUdio) was an admisKsible proof of the fact, f 
If the debtor also had made a corresponding entoy in his ledger 
(acceptum referre^ mceptilatio)^ tlie tallying of the two together 
made what was called an ohliaatio UUer is, These two entries liad, 
in fact, exactly the same effect as if tlie two parlies had enterecl 
into a stipulation. But this was not aU : the creditor was not to be 
placed entirely at the mercy of his debtor, whose wilful or acci- 
dental negligence, preventing a proper entry, might make the 
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1 obligation fail. The real source of the obligation was taken to be 
the cQXisentpf the debtor to the eiitry xnade^ by th(> creditor. If 
the debtor made a corresponding entry in liis hxlgivr, tins was a 
conclusive proof that he had consented to the creditor s entry ; 
but if he did not, then the creditor might still prove, in a,ny wjiy 
that he could, that he had really n.ado his (mtry witli the debtors * 
consent. Of course, if he had really paid the money over, this, if 
proved, would show beyond a doubt that the debtor had consented. 

^ The foundation of this contract Utteris lieing either tlu^. pay- 
! ment of a sum certain by the creditor, or simply the siatmneut in ; 

: the codex that a sum certain was due by the debtor, t.li(‘ obligjitiou I 
’ was always for a sum. certain, and was therefore tmilirced by mmJldm | 
certi^ more usually termed simply mulicko. | 

As the creditor put down the name of his debtor, the word i 
^ npm n ' came to signify aMefe; and Gains spc^aks of ^ nonihm 
iransGT^tioia,^ He says took phtc.a) (.1.) /y< rV' v)b 

sonoMy as when something being already owed, as, for insi<anc(\ 
under a contract of sale or of letting to hircA, the de.litor assentcnl ’ 
to the creditor making an entry of the debt (Gal iii. 129): this • 
operated as a novatio (see Introd. sec. 89) of th(‘ old delit, and 
the creditor could now employ a wndidio to enforce liis cbnm ; 

(2) the transcriptio took place a pemma, in pemytucnh^ viz. when ‘ 
one man took on himself the debt of anotlier. (Gal iii. 130.) In 
both cases the effect was that the debtor recognised that a fictitious 
loan had been made to him. He assented to its btving recorded in 
the codex that he had received' in account what lu^ owed on the 
sale, or what the third person, whose debt he was taking over, had 
received. 

These contracts were peculiar to lioman citizens. ./Vffff/r/YU 
had, as a substitute, syngmphm^ signed liy both parties, or c/iiro- 
grapha^ signed only by the debtor, and retained l)y the creditor. 

The fpgrgp/ioK^j ajid cMrograpka were not more proofe of a con- 
tract, but were instruments on which an action could, be brought, 
and the making of which operated as a novation of an existing i 
1 debt. 1 

I In every^ period of the law, if there was a formal verbal con- 
: tract-, the written contract was thought subsidiary, and was merged 
; in the stipulation :• as the text says, nascMiir mndidio^ cessfmte 
scilicet verhoTum ohligatione. 

An entry by a creditor might either profess to create an obli-| 
gation (the ohligatio properly so called), or to operate as a| i 

nmafio. In the former case, it was open to the alleged debtor f 
to show that he had never consented, i.e. t hat there yraa nn 
ij^t. In the latter case, when the debtor had not really re- I 
(^ived the money, the praetor permitted him to repel the action of 
the creditor by an exception called the ^ exoeptio non TmmerMct 

by which the debtor insisted that the "money wMck J 
formed the consideration of the obligation had nevae been told or 
counted out to bim; and here, contrary to. 'ai ^:nsu al rule as to 
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j obligation fail. The real source of the obligation was tiiken to be 
the cQRgent of the debtor to the entry made by the creditor. If 
the debtor made a corresponding entry in liis ledgtvr, this was a 
conclusive proof that he had consented to the oi-editor’s entry ; 
but if he did not, then the creditor might still prove, in any way 
that he could, that he had really n.ado his entry with llic debtor's 
consent. Of course, if he had really paid the money over, this, if 
proved, would show beyond a doubt that the debtor liad consented, 
i The foundation of this contract liltnnK being either the. pay- 
I ment of a sum certain by the creditor, or simply the .statemmit in 
' the code® that a sum certain was due by the dc;btor, tlie obligation 
' was always for a sum certain, and was therefore enforcf'd by rinuJiriin 
certi, more usually termed simply condiaUo. 

As the creditor put down the name of his debtor, the word 
‘ rum en ’ came to signify a^'daut; and (Saius api*!ik.s of ‘nrmuwi. 
transcrifticia.’ He says tr^ismpiw took pliica! (1) n. rr. in jicr- 
sonam, as when something being already owed, as, for insi.ance, 
under a contract of sale or of letting to hire., the (hd)tor Jissented t 
to the creditor making an entry of the debt iii. 121)): this - 
operated as a novatio (see Introd. sec. 89) of tin* old <Icl)t, and 
the creditor could now employ a rMulieflo to enforce his claim ; 
(2) the tm-nscriptio took place a pommi, in pcniov.iim, vi/.. whtm ’ 
one man took on himself the debt of another. (O ai. iii. IdO.) In 
both cases the effect was that the debtor recognised lhat a fictitious 
loan had been made to him. He assented to its bt'-ing recorded in 
the codeo) that he had received' in account what lu! owed on the 
sale, or what the third person, whose d(d)t he Wiis taking over, had 
received. 

I These contracts were peculiar to Homan citizens. 7Vm/rmi 
had, as a substitute, syruj-mpha;, signed by both parties, or rJdro- 
grapha, signed only by the debtor, and retained by the creditor. 
The svmravhce _ iiXLd cldmpraplui were not moi’c proofs of a con- 
tract, but were instruments on’which an action could.be brought, 
and the making of which operated as a novation of an existing 
debt. 



I In every period of the law, if there was a formal verbal con- 
; fyact-, the written contract was thought subsidiary, and was merged 
! in the stipulation ;■ as the text says, nascitur condietioj ci'.sxanta 
scilicet verhoTum ohligatione. 

An entry by. a creditor might either profess to create an obli-| 
gation (the obligatio litteris properly so called), or to operatfe as a| 
waho. In the former case, it was open to the alleged debtor ' 
to show that he had never consented, i.e. t hat there waa.no o on- 
t^t in the latter case, when the debtor had not really re- 
eved the money, the pr«tor permitted him to repel the action of 
the creditor by an exception 'called the ‘ emevtio mn mmierMct 
by which the debtor insisted tHarthemoney whlck 
torm^ the consideration of the obligation had neveh been told or 
counted out to him; and here, contrary to the‘asmal rd e as to 
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exceptions (Bk. iv. Tit. 13. pr. note), the burden of proof was^ 
considered to fall on the plaintiff, i.e. the ci'eaitor. It was for| 
him to prove that he had paid the money, not for the debtor to 
prove that he had not. 

This power of calling on the creditor to prove that he luid 
really made the loan was extended to cases where the debtor had 
not gone through the form of the contract liUivrk^ but had merely 
given a general acknowledgment of debt (cavtio'^j such as is spokeai 
of in the text. Although cautmies were not properly contracts, 
but proofs of-ULContract, yet, as they w^ere protected by the same 
exception (C. iv. 30. 3), they were equivalent to a;nd superseded 
contracts litteris. It will be noticed that the text uses tlie words 
acrifiiiTa ohligetur, as if the obligation was created by the writing. 
This may account for Jnstinian at once telling ns that contracts 
were obsolete, and yet giving them a place in the Institutes. 

After a certain number of years — firgtjm^ 
by Justinian at two— the debtor was bound by the writing conclu- 
sively. (C. iv. 30^ 14^ During this period, however, the debtor 
who had not really received the money need not wait to be sued ; 
he might protest in a public act against any writing by wliicli lu^ 
admitted, or was alleged to have admitted, a debt, or bring an 
action against the creditor to compel him to give it up (0. iv. 30. 
7) I and a constitution in the Code (iv. 30. 14. 4) i)ermitted him 
to make his exception perpetual by a formal announcement to the 
creditor of his intention to do so, and by Ids going thro'ugh certain 
forms. If it was pi'oved that the debtor had falsely denied liaving 
received what he had really received, J[,ustinicni ordered by a Novel 
(18. 8) that he should pay double the amount. 


Tit. XXII. DE CONSENSU OBLIGATIONE. 




Coneensii fitint obligationea in 
emptionibus yenditionibns, loeatio- 
nibns concluctionibus, societatibiis, 
mandatis. Ideo autem istis modis 
consensu dioitur obligatio contrahi, 
quia neque scriptura nequo priesen- 
tia omniinodo opus est, ac ne dari 
qnidquani necesse est, iit substan- 
tiam capiat obligatio, sed snfficit eos, 
qui negotium gerunt, conaentire. 
tJnde inter absentee quoque talia 
negotia* contrahuntur, veliiti per 
cpistulam aut per nuntium. Item 
in his contractibus alter alteri obli- 
gatur in id, quod altermn alteri ex 
bono et aequo prsestare oportet, cum 
alioquin in verborum obligationibus 
alius stipuletur, alius promittat. 


Obligations are formed by the mere 
consent of the parties in the contracts 
of sale, of letting to liiro, of })artner“ 
ship, and of mandate. An obligation 
is, in these caaos, said to be made by 
the mere consent of tlie parties, be- 
cause there is no necessity for any 
writing, nor oven for the presence of 
the parties; nor is it reejuisite that 
anything should l)o given to make the 
contract binding, but the mere c(^ent 
of those between whom tTieISffis action 

fracts' inay be entered into by those 
wlio are at a distance from each other 
hy means of letters , for instance, or of 
m esseng ers. “Th'"''f!lie8e contracts each 
paftyTs bound to the. other to render^ 
him all tli ^t equi ty demands, while in 
verbal obligations one party stipulatiis 
and the other promises. 


Gai. iii. J85-188. 


ft. 
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exceptions (Bk. iv. Tit. 13. pr. note), tlie burden of j)roof was^ 
considered to fall on tlie plaintiff, i.e. tlie ci'e&itor. It was fori 
kim to prove that he had paid the money, not for the debtor to 
prove that he had not. 

This power of calling on the creditor to prove that he Iiad 
really made the loan was extended to cases where the debtor had 
not gone through the form of the contract litturis^ but had merely 
given a general acknowledgment of debt {cavUoy^ such as is spokein 
of in the text. Although cantiones were not properly contracts, 
but proofs of-UL-Contract, yet, as they w^ere protected by the same 
exception (C. iv. 30. 3), they were equivalent to a;nd superseded 
contracts litteris. It will be noticed that the text uses tlie words 
mripiuTa ohligetur, as if the obligation was created by the writing. 
This may account for Jiustinian at once telling us that contracts 
were obsolete, and yet giving them a place in the Institutes. 

After a certain number of years — firsLni^ 
by Justinian at two— the debtor was bound by the writing conclu- 
sively. (C. iv. 30. 14.) During this period, however, the debtor 
who had not really received the money need not wait to be sued ; 
he might protest in a public act against any writing by wliicli lie 
admitted, or was alleged to have admitted, a debt, or bring an 
action against the creditor to compel him to give it up (C. iv. 30. 
7) I and a constitution in the Code (iv. 30. 14. 4) permitted him 
to make his exception perpetual by a formal announcement to the 
creditor of his intention to do so, and by his going thro'ugh certain 
forms. If it was proved that the debtor had falsely denied liaving 
received what he had really received, J[,ustinian ordered by a Novel 
(18. 8) that he should pay double the amount. 


Tit. XXII. DE CONSENSU OBLIGATIONE. 


Consensu fitint obligationea in 
emptionibus yenditionibus, loeatio- 
nibus conductionibus, societatibus, 
mandatis. Ideo autem istis modis 
consensu dioitur obligatio contrahi, 
quia neque scriptura neque priesen- 
tia omniinodo opus est, ac ne dari 
quidquani necesse est, lit substan- 
tiana capiat obligatio, sed suflicit eos, 
qui negotium gerunt, conaentire. 
tJnde inter absentee quoque talia 
negotia’ contrahuntur, veluti per 
cpistulam aut per nuntium. Item 
in his contractibus alter alteri obli- 
gatur in id, quod alterum alteri ex 
bqno et aequo prsestare oportet, cum 
alioquin in verborum obligationibus 
alius stipuletur, alius promittat. 


Obligations are formcdby the mere*, {y * 

conBGnt of the parties in the contracts y 
of sale, of letting to liiro, of })artner- 
ship, and of mandate. An obligation ^ 

is, in these cases, said to be made by 
the mere consent of tlie parties, be- 
cause there is no neccBsity for any 
writing, nor oven for the presence of 
the parties; nor is it requisite that 
anytliing should l)e given to make the 
contract binding, bnt the mere c(^ent 
of those between whom tTieISffis action 

Wii- 

tracts'’ inay be entered into by those 
who are at a distance from each other 
by means of lettei’s , for instance, or of 
m esseng ers. 'THTtiliese contracts each 
paftyTs bound to the. other to render^ 
him all tli ^t eq uity demands, wliile in 
verbal ob^gations one party stipulatiis 
and the other promises. 
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We now pass to contracts wliicli belong to the Juh 
wMcli liave notMng of the peculiar cliaructeristicH of thi^ old civil 
law of Eoine,.ancl which are perfected l)y the sitnph* conscnit of 
the parties. As is remarked in the. coucluding words of tlie text, 
these contracts by simple consimt, unlike the (‘oiitracts oi which 
iwehavehitherto spoken, are bilaton^ is something wliicli 

^ binds both parties; whereas tlio older and pcMndiarly Honuui con- 
tracts were only unilateral. In a stip^dation, for instanee, it was 
only the promissor that was bound. (knnmtHhtfwnh, (Irpiisifimh, 
and pignus were only bilateral in the sense ihai» t liey gave*, rise to 
j actiones contrarice under certain circunistanc(‘s, so that then both 
j parties were bound by them. These contracts ^ foasr/oKc ’ were 
i not enforced by actions stricii such us \vere proper to the 

I peculiarly Eoman contracts of miif ifnuiy sti p\dati<m, and contracts 
I made littens^ but by actions Umitr i.e. prahorian actions, 

jin which equitable principles were permitted to govern tlu^ decision. 
1 (See Introd. sec. 106.) 

Tit. XXIII. DE EMPTIONE ET VENDTHONE. 


Emptio et venditio contraluttiv, 
simulatque de pretio convenorit, 
^ " Unamvis nondum pretium numera- 

sit ac ne arra (luidem data 
fnerit. Nam quod arrse nomine 
i f J ^ ^^. ,,.dai;ur, argumentum est emptionis 

sj ef venditionis contractse. Sed hiec 
I ^ " quidem de emptionibus et vendi- 

i tionibus, quai sine scriptura consi- 

stunt, optinere oportet : nam nihil a 
nobis in hujusmodi venditionibus 
^ iimovatum est. In his autem, qnto 

scriptura conficiuntur, non aliter 
perfectam esse emptionem et vendi- 
r;| . ‘ tionem constituimus, nisi et instrn- 

menta emptionis fuerint conscripta 
vel manu propria contrahentium, 

I vel ab alio quidem scripta, a con- 
trahente autem subscripta et, si per 
tabellionem hunt, nisi et comple- 
tiones acceperint et fuerint partibus 
II absoluta. Donee enim aliquid ex 

his deest, et poenitentise locus est 
li ®t potest emptor vel venditor sine 

pcena recedere ab emptione. Ita 
tamen impune recedere eis concedi- 
^ , mus, nisi jam arrarum nomine ali- 

■ quid fuerit datum : hoc etenim sub- 

’Tt > secuto, sive in scriptis sive sine 

;|l scriptis venditio celebrata est; is, 

qui recusat adimplere contractum, 
||i 4 quidem emptor est, perdifc, qxiod 

uj-, dedit, si vero ven^tor, duplum 

■ i:! restituere compellitur, licet -nihil 

y - expressum est. 

' ' > Q-ai. iii. 189 





The contjhct of Halo in fonuoil as 
soon m th(3 price in a.grood upon, 
although it lian not yv.t \mm paid, nor 
ovou an oarnoHt given ; for what in 
given as an oarjpiHt only Horvew aS'l 
proof that the contra<‘t has booti madc.| 
TIuk must bo uiulorHtood of Halos .made 
without writing; for with regard to 
those wo have nnulo no altoratiou in 
the law. But, whom th(?ra is a writ- 
ten contract, wo have (uiactod that a 
sale is-not to Ikj tHuisuhuxal completed 
iiulesB an instrumont of sale has been 
drawn up, being either written by the 
contracting parties, or at least signed 
by them, if written by others; or 
if drawn up by a iah(’lllo^ it must 
be formally complete and finished 
throughout; for as long as any of 
these requircjmonts is wanting, tliere 
is room to retract, and either the 
buyer or seller juay retract without 
suffering loss: that is, if no earnest 
has been given. If earnest has been 
given, then, whether the contract was 
written or unwritten, the purchaser, if 
he refuses to fulfil it, loses what he has 
given as earnest, and the seller, if he 
refuses, has to resto re double ; although 
no agreement on tSSTS^ect of 
earnest was expressly made. « 


; C. iv. 21. 17. 
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We now pass to contracts wliicli belong to the ///s gndmm^ 
wMcli liave notbing of the peculiar cliaructeristicH of tlu^ old civil 
law of Eoine,.and wMcli are perfected by the sitnph* conscnit of 
the parties. As is remarked in tlie, concluding words of the text, 
these contracts bj ^siniplo consent, unlike tiny (.‘ontracts of which 
I we have hitherto spokem, are bilateral ; then^ is something wliicli 
^ binds both parties; whereas tlio older and ptMudiarly Honuui con- 
tracts were only unilateral. In a stip^dation, for instanee, it was 
I only the promissor that was bound. (^ominothtfwnh^ drpasitmn^ 
and pignm were only bilateral in the senst.^ ibai- t lu^y gave*, rise to 
actiones contrarice under certain circunistanc(‘s, so that then both 
parties were bound by them. These contracts ^ (rnisejisK ’ were 
not enforced by actions dndi, jaris^ such as were proper to the 
peculiarly Eoman contracts of mtitnunh^ stipidation, and eoutracts 
Imade litteris^ but by actions dnmtr Jidrl^' i.e. pradorian actions, 
in which equitable principles were permitted to govern tlu^ decision. 
(See Introd. sec. 106.) 


Tit. XXIII. DE EM.PT 

Emptio et venditio contrai(ittii‘, 
simulatque de pretio convenorit, 
^ “ quamvis nondum pretium numera- 

Jp^tum sit ac ne arra quidem data 
, faerit. Nam quod arrae nomine 
\ argumenturn est emptionis 

*^■*1 (} et venditionis contractae. Sed hiec 

^ quidem de emptionibus et vendi- 
tionibus, quai sine scriptura consi- 
strnit, optinere oportet : nam nihil a 
nobis in hujusmodi venditionibus 
innovatum est. In bis autem, quto 
scriptura conficiuntur, non aliter 
perfectam esse emptionem et vendi- 
tionem constituimus, nisi et instrn- 
menta emptionis fuerint conscripta 
vel manu propria contrabentium, 
vel ab alio quidem scripta, a con- 
trahente autem subscripta et, si per 
tabellionem fiunt, nisi et comple- 
tiones acceperint et fuerint partibus 
absoluta. Donee enim aliquid ex 
his deest, et poenitentise locus est 
et potest emptor vel venditor sine 
poena recedere ab emptione. Ita 
tamen impune recedere eis concedi- 
mus, nisi jam arrarum nomine ali- 
quid fuerit datum : boo etenim sub- 
secuto, sive in scriptis sive sine 
seriptis venditio celebrata est’, is, 
fui recusat adimplere contractum, 
d quidem emptor est, perdife, quod 
si vero venditor, duplum 
resiakiere compellitur, licet -nimi 
super ^s expressum est. 

/ • ' ^ > Q-ai. iii. 189 


lONE Kf VENDITIONE. 

■ ■■' ■ ■ - ' 

The contj’iwt ot Hale is lonuod as 
soon aH th(3 price in a.j(r(KHl upon, 
although it Iuih not y(‘t Inani paid, nor 
oven an oarnoHt given ; for what in 
given as an oarjpiHt only Horves aS'l 
proof that the contract has been iuade.| 
This must be uiulerstood <»f sales made 
without writing; hnr with regard to 
these we have made no alteration in 
the law. But, where thtjre is a writ- 
ten contract, w'e have (Uiacted that a 
sale isoxot to Ikj c(»aHuhu’(*d eompleted 
iiulesB an instrument of sale has been 
drawn up, being either written by the 
contracting parties, or at least signed 
by them, if written by others; ()r 
if drawn up by a tahvllla^ it must 
be formally complete and finished 
throughout; for as long as any of 
these recpiirements is wanting, there 
is room to retract, and either the 
buyer or seller xnay retract without 
suffering loss; that is, if no earnest 
has been given. If earnest has been 
given, then, whether the contract was 
written or unwritten, the piircliaser, if 
he refuses to fulfil it, loses what he has 
given as earnest, and the seller, if he 
refuses, has to restore double ; although 
no agreement on fI!5'""^S]^ect of the 
earnest was expressly made. « 


; C. iv. 21. 17. 
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The contract of sale belonging to the jus gentium was at- 
tended with none of those material symbols which characterised 
the formation, of contracts under the civil law. Directly one per- 
son agreed to sell a particular thing, and another to buy it, for a 
fixed sum of money, the contract was complete ; no thing need be 
delivered, no money paid, in order that an obligation should arise. 
On the mutual consent being given, the seller was bound to de- 
liver, the buyer to pay the price. The change which Justinian 
here introduced is that, when, in giving this mutual consent, thev 
agree that the terms of the contract shall be reduced to writing, 
they shall be considered not to have consented to the contract 
until all the formalities have been gone through. 

The were either signs of a bargain having been struck, 
as, for instance, when the buyer deposited his ring with the seller 
(D. xix. 1. 11. 6), or consisted of an advance of a portion of the 
purchase-money. They were also intended as a proof that the pur- 
chase had been made. Jnstinian gave these deposits a new charac- ” 
ter by making them the measures of a forfeit in case either party 
wished to recede from his bargain, it being open to either party to i 
retract if he chose to incur this forfeit. This power of retracting ^ 
by forfeiture of the deposit, or double its value, was a great change 
in the law ; and when Justinian says nihil in Ivujusmodi venditio- 
nihiLS mnovahim est, he must be understood only to be referring 
to unwritten contracts of sale in which there was no deposit made 
as earnest. It will be seen from the text that this power of re - 1 
tractation was given whether the contract was made with writing I 
or without. 

Besides a buyer and a seller, there must, in a contract of sale, 
be a fixed price and a particular thing sold. The jurists are very 
minute in their distinctions of the nature of the thing sold. There 
is a distinction with regard to things future and uncertain forming 
the object of a sale, which is worth mentioning. Either a propor- 
tionate..price may be agreed to be paid on a greater or lesser num- 
ber of things that may be actually realised, as ' so much a head 
for all the fish I catch to-day,’ which is termed rei sjyeratce em}itio; 
or a definite Slim may be agreed on as the price of the possibinty 
of an/ number of things, more or less, being realised, as ^ so much 
for the chance of all the fish I catch to-day ; ’ and this was termed 
spei emptio, (D. xviii. 1. 8. 1.) 




3 
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1. Pretium autem cons titui opor- 
tet : nam nulla emptio sine jjretio 
esse potest. Sed et certum, pre- 
tium esse debet. Aliotiuin si ita 
inter aliquos convenerit, ut, quanti 
Titius rem sesbimaverit,^ tanti sit 
einpta : inter veteres satis abunde- 
que hoc dubitabatur, sive constat 
venditio sive non. Sed nostra decisio 
ita hoc constituit, ut, quotiens sic 
composita sit venditio ‘ quanti ille 
aestimaverit,’ sub hac condicione sta- 






1. It is necessary tkat a price 
should be agreed upon, for there 
be no sale vrtthout a price. And the 
price must be fixed and certain. If % 
the parties agree that the tlnng 
be sold at the sum at which Titius 
shall value it, it was a question much 
debated among the ancients, whether 
in such a case there is a sale or not. 

We have decided, that when a sale^ is 
made for a price to be fixed by a ttod 
person, the contract shall be bmding 
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1. It is necessary that a price 
should be agreed upon, for there can 
be no sale without a price. And the 
price must be fixed and certain. If 
the parties agree that the thing shall 
be sold at the sum at which Titius 
shall value it, it was a question much 
debated among the ancients, whether 
in such a case there is a sale or not. 
We have decided, that when a sale is 
made for a price to be fixed by a third 
person, the contract shall be binding 








1. Pretium autem constitui opor- 
tet: nam nulla emptio sine j)retio 
esse potest. Sed et certum pre- 
tium esse debet. Alioquin si ita 
inter aliquos convenerit, ut, quanti 
Titius rem sesbimaverit, tanti sit 
exnpta : inter veteres satis abunde- 
que hoc dubitabatur, sive constat 
venditio sive non. Sed nostra decisio 
ita hoc constituit, ut, ciuotiens sic 
composita sit venditio ‘ quanti ille 
asstimaverit,’ sub hac condicione sta- 
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ret contractus, ut, si qnidem ipse, 
qni noininatus est, pretium definie- 
rit, omnimodo secundum ejus lesti- 
mationem et pretium persolvatur 
et res tradatur, ut venditio ad effe- 
|’,^|^^6tum perducatur, einptore qiiidem ex 
^ einpto actione, venditore antem ex 
vendito agente. Sin autem ille, qui 
nominatus est, vel noluerit vel non 
potuerit pretium definire, tunc pro 
niliilo esse venditionem, quasi nullo 
pretio statute. Quod jus cinn in 
venditionibus nobis placuit, non est 
absurdum et in locationibus et con- 
ductionibus traliere. 

f. G-ai. iii. 140 

% Item pretium in numerata 
pecunia consistere debet. Nam in 
ceteris rebus an pretium esse possit, 
veluti homo aut fundus aut toga 


under this condition— that if this third 
person does fix a price, tlie price to 
be paid shall he that which lie fixes, 
and tlic thing sluill be delivered, 
so that the sale becomes complete, 
the purchaser liaving the acfio ex 
evijdo^ and tlio seller halving that 
cx vendito. But if ho will not or 
cannot iix a price, the sale is then 
void, as being made without airyj)ric(3 
being fixed on. Tliis decision, which 
we have ado])ted with respect to sales, 
may reasonably bo made to apply to 
contracts of letting on hire. 

; C. iv. 38. 15. 
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2. The price should consist in a. sum 
of money. It has been much <loubte(l 
whether it can consist in finy thing else, 
as in a slave, a piece of land, or a toga.. )r 
alterius rei pretium esse possit, valcte '' Habinus and Cassius thought that it 
quaerebatur. Sabimis et Cassius could. And it is thus that it is coni- 


j nniiiii 


quaerebatur. 
etiam in alia re putant posse pretium 
consistere : unde illud est, quod 
vulgo dicebatur, per permutationem 
rermn emptionem et venditionem 
contrahi eamque speciem emptiouis 
venditionisque vetustissimam esse : 
argiimentoquo utebantur Gneco 
2 :>oeta Homero, qui aliqua parte ex- 
ercitum Achivorum vinum sibi com- 
l)arasse ait permutatis .(luibusdam 
rebus, his verbis : 

olvi^ovro Kaf)r)K()U(mvT€S 






'"‘EvBeP dp 
’Ayatoq 

*'AWot p.€V )(a\K(3, dXkoi S’ aWcopc (n- 
’aXXoc Se pmns, dXkoL S’ avrfjcn [36- 

ecrcTLj 

^AWoi S’ di/SpaTToS^inn. 

Diversae scholae auctores contra 
4 sentiebant aliudque esse existima- 
* bant permutationem rorum, alhid 
I emptionem et venditionem, Alio- 
quin non posse rem expediri, penuu- 
■'l|!ri».i#itis rebus, qnte videakir res venisso 
et qute pretii nomine data esse : 
nam _ utramquG videri et vonisse et 
pretii nomine datam esse, rationom 
non pati. Sed Proculi sentontia 
dicentis, iXirmutationem j)ro 2 )riam 
esse speciem contractus a vendi- 
tione separatam, morito j)raevaluit, 
cum et ipse aliis Homericis versibus 
adjuvatur et validioribus rationibus 
arfurnentatur. Quod et anteriores 
divi principes admiserunt et in 
nhstris digeetis latius significatur. 

Gai. iii. 141 : I), xviii. 1 


monly said that exchange is a sale,! 
and tii}\,t this fbrxn of sale is ilu^ most j 
ancient. The testimony of lionier was 
([noted, who in one 2 )la(Hi says that tlio 
army of the Greeks })rocured wine by 
an (3xchang(i of certain things, ^i’he 
2)asBago is this : — 

‘The long-hairc'd Achteans pro- 
cured wines Hom(3 by giving copper, 
others by giving shining st(U)l, others 
by giving hides, others by giving oxom 
others by giving Hlav(m.’ ft 

The authors of the op 2 )osito school 
were of a contrary oj)inion : they 
thouglit that (exchange was (yne thing 
and sale another. Otherwise, in an 
exchange, it would bo impossiblo to 
say winch was the thing sold, and 
which tlie thing given as the price; 
for it was contrary to rcuisou to con- 
sider each, thing as at onc(3 sold, and 
given as tVie pric^o. The opiiiion of 
Proculiis, who maintained that ex-i 
change is a |)articular kind of eontraca 
distinct from sale, has deHorvtHlly pre| 
vailed, as it is supported by ether 
lincH from Homer, and by still more 
weighty reasons. I’his view lias been 
adopted by fornn^r Cimperors, and has 
been fully treated of in our Digest. 


1. ; C. iv. 64. 7. 
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A sale and an exchange differ so little that it might Beeni natu- 
ral to treat the promise to exchange as raising an obligation ecpially 
with the promise to deliver a thing sold ; it was indeed the opinion 
of the Sabinians that it did so; but this opinion did not prevail, 
and the law recognised no obligation as existing imder an agree- 
ment to exchange unless one party had delivered to tlie other the 
thing he had promised. 3do j-iladto p^rmniatwriiH re ‘Hulla 
constat 7ie7riini actionem comjpetsre. (C. iv. 64. 0.) Thus tlie) 

distinction between sale and exchange was that in the former the * 
contract was made consmstiy in the other re : when one party had | 
delivered the thing, the other was obliged to give the other s 
thing. Ferimiia^tio ex re tradita initiiiin, ohlvjatund 'pnehet. 

(D. xix. 4. 1. 2.) 

In a contract of sale the seller was not l)Ound to make the buyer 
absolute master (doniiniis) of the thing sold, as he would have been 
in a stipulation. (D. xviii. 1. 25. 1.) What he Wcus bound to do ^ . 
was this: 1st. He was bound to deliver the thing itself (pra^sian^, 
tradere) (D. xix. 1. 11. 2), to give free and iindivsturbed possession 
of it vU'Ciumh trader d) (D. xix. .1. 2. 1), and to givt^ 

lawTul possession of it (pnesture licere luthere). (D. xix. 1 . 60. 1.) 

2ndly. He was bound, if the buyer was disturbed in his possession, 
by the real owner (which was termexl to recompensi^ liiin ' ' 

for what he lost. (D. xix. 1. 11. 2.) And ordly. I.\> secure tlu^ 
buyer against secret faults; if such faults were discovered, cvitlier 
compensation might be claimed by an jjptio ivstimiataria^ 
ducing the price to a greater or less amount, a(?(‘ording as tlui S ' 
seller had or had not knowledge of the defect (D. xix. I. Irl), 
i4}r, at the option of the buyer, tlxe contract miglit be rescindcKl 
l)y and the thing retiiriied (which wa.s termed 

rpdliihitio — redJdhere est facere nt riirsns luiheat vendlior (ptod, 
hahueritj D. xxi. 1, 21. pr.). In order to fortify his position, tlu^ 
buyer could stijuilate with tlie seller, and make the seller promise 
that he would give, not the free possession only, but tlie tltnidciduna, 
of thing, and that he would pay the buyer double the- i)rice if 
■ the buyer was evicte The buyer would then have an, notion ex 
stipulaMi to enfoTFce the undertaking. Even if tlieri^. was no such 
stipulation actually made, yet after it liad become', usual to make 
such stipulations, custom was held to liave so far importiKl tlie 
promise into the contract of sale that the buyer, in bringing tlu^ 
action appropriate to his contract, actio ex emvpio^ could obtain 
double the price in case of eviction, as tliis action yvas homMjhlep 
i.e. the, parties could be placed in a fair position to wards each other, \ 
and it was considered ^lat to liave given the promise to pay doubles I 
the price in case of evi^ion was a cluty of the selfor. (D. xxi. 2. 2.) I 

The buyer was bound to make the seller the real owner of the 
money paid as the price (ofnptor nnmmofi venditoru facere eegliur^ 

D. xix. 1. 11. 2), and was also bound to pay intertwist on the 
purchase money from the day when he had received thtw tiring sold. 

(D.,xix. 1. 18. 20.) 
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The lines cited in the text are from U. vii. 472 ; pi'ol:)al)ly the 
alluded to are those descril)iiig the excliange l)et\veen 
Glancus and Diomede Ql. vi. 235). 


8. Cimi autem eniptio et yenditio 
contracta sit (quod effici (lixiimiK, 
simulatque de i)i’etio convenerit, 
cum sine scriptiira res agitur), peri- 
ciilum rei vendita) statim ad em- 
ptorem pertinet, tametsi adhnc ea 
res eniptori tradita non sit. Itacpie 
si homo mortuus sit vel aliqua parte 
' ' , corporis hesus fuerit, aut ledes totie 
^4ut aliqua ex parte incendio consum- 
' fuerint, aut fundus vi liuminis 

vJ^^otus vel aliqua ex parte ahlatus sit, 
sive etiam inundatione a(pue aut 
arboribus turbme dejoctis longe 
minor aut dcterior esse cceperit : 
emptoris damnum est, cni neccsse 
est, licet rem non fuerit nactus, 
pretium solvere. Quidqiiid enim 
sine dolo et culpa venditoris accidit, 
in eo venditor securus est. Bed et 
si x>ost emptionem fundo aliquid per 
alluvionem accessit, ad emptoris 
comniodum pertinet : nam et com- 
modmii ejus esse debet, cujus pori- 
culum est. Quodsi fugerit homo, 
!^nui veniit. aut subrentus fuerit. ita nt 


8, As soon as the sale is contracted, 
that is, in th(‘. case of a sale made 
without writin^j:, when the parties 
have agreed on the ])rice, jiil risk 
a.ttaching to tlie thing sold falls upon 
the pui’chn,s(3r, altliough the thing has 
not yet been delivered to him. There- 
fore, if the slave sold dies or receivcm 
an injur>^ in any part of liis l)ody, or 
the whole or a |)ortion of tlie Iiouso is 
burnt, or the whole or a ])ortioTi of the 
land is carried n,wa.y hy the of a 

Hood, or is diminished or (hdajriorated 
hy an inundation, or by a t(‘mp(!Ht nuik- 
ing havoc with the tre<‘s, th(' loss falls 
on the pn,r(‘ha.s<vr, jmd althotigh he 
does not receive the thing, he is ol)- 
ligod to pay the price, for the seller 
does not sufler for anything whicli 
ha.])pens without Jiny fraud or fault 
of bis. On th(3 other liand, if aft(3r 
the sale tlui land is incnaised by 
alluvion, it is the purclniscvr who lav 
ceiv(‘s the advantage*, for lu3 who l)(3ars 
the risk of liarm ought to receive tlie 


|ui veniit, aut subreptus fuerit, ita ut benefit of all that is advantagCMais. But 
&&^meque dolus neque culpa venditoris if a slav'e who lias Iumiu sold runs 


dolus neque culpa venditoris 
^ intervehiat, animadvertendum erit, 
custodiam ejus usque ad traditio- 
{)nem venditor suscoperit. Bane enim, 
si susceperit, ad ipsius periculnm is 
casus pertinet: si non suseoperit, 
I * securus erit. Idem et in ceteris ani- 
malibus ceterisque rebus- intollegi- 
mus. Utique tamen vindicationem 
rei et condictionem exhibere dobe- 
bit emptori, quia sane, qui rem non- 
dtim emptori tradidit, adlmc ipse 
dominus est. Idem est etiam de 
furti et de damni injuria?, actiono. 


D. xviii. G, B. ^ 


if a shivo who lias h(30n sold runs 
away or is stolon, without any fraud 
or fault on the i)art of the H(Hler, we 
must inquire whether tlu* sdhu' under- 
took to koo}) him safdy until ho was 
delivered over; if he undertook this, 
what hajiponH is at his risk; if he did 
not nndortako it, Ikj is not responsible. 
The same would hold in the case of 
any other animal or any oth<vr tiling. 
But the seller is in any case hound to 
make over to the }>urchaser his right 
to a real or personal aid-ion, for the 
person who has not delivered tlie 
thing is still its owner ; and it is the 
same with regard to the action of theft, 
and the action damni imjuruv, 

; I), xviii. 1. 85. 4. 


, The contract of sale was complete when the price had been 
fixed, but the thing sold did not pass to the buyer thereby. The 
/seller retained the proprietorship {dominium) until ho delivered it 
to the buyer, and the buyer received it, or until the property in it 
was passed hy the buyer having paid the price, or given security 
for it, or in some way satisfied the seller (cere soluto vel fidejumore 
daio vel alias satisfacAo, D. xiv. 4, 6. 18). Until this happened, 
the seller retained the thing in his custody, and if it had, mean- 
while, any accretion, or suffered any diminutior^, he was still the 
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The lines cited in the text are from II. vii. 472 ; pi'ol:)al)ly the 
ciM versus alluded to are those descril)iiig the excliange l)etween 
Glancus and Diomede (IL vi. 235). 

8. Cimi autem emptio et venditio 8, As soon as the sale is contracted, 
contracta sit ((piod effici diximns, that is, in th(‘. case of a sale niado 
sinmlatque de pretio convenerit, without writinjL]:, when the parties 
) cum sine scriptiira res agitur), peri- have agreed on the ])rice, all risk 

: ' ' , culum rei vendihe statim ad em- attaching to tlie thing sohl falls npon 

■ i i'l ptorem pertinet, tametsi adhne ea the pui’chn,ser, altliough the thing has 

! < res eniptori tradita non sit. Itacpio not yet been deliveretl to him. 4.^hcre- 

^ * si homo mortuus sit vel alicpia x)arte fore, if the slave sold dies or receives 

’ ,1' , corporis hesus fiierit, aut ledes toUe an injury in any part of his body, or 

^4ut aliqua ex parte incendio consnin- the whole or a | )ortion of tlie liouso is 
^ fuerint, ant fundus vi tiuminis burnt, or the whole or a ])ortion of the 

I vJ^^otus vel aliqua ex parte ablatus sit, hind is carried n,wa.y ])y the terete of a 
sive etiam immdatione aqme ant flood, or is diminished or (hdHjrionited 
arboribus turbine deioctis longe by an inundation, or by a t(‘mp(!Htnuik- 

u minor aut deterior esse coeperit : ing ba,voc with the ire<‘s, th(' loss falls 

enq^toris damnum est, cni neccsse on the x)ur(‘has<vr, jind althotigh he 

est, licet rem non fuerit nactus, does not receive the thing, he is ol)- 

pretium solvere. (Juidquid qnim ligod to pay the price, for the seller 

; sine dolo et culpa venditoris accidit, does not snller for anything which 

,, in eo venditor aecurus est. Bed et laippens without Jiny fra-tnl or fa.Tilt 

I * si x:) 0 st emx)tionem fundo aliquid x)er of his. On the other hand, if aftca' 

■ alluvionem accessit, ad emx)toriB the sale tins land is incrcaiHCitl hy 

' ^ i 1/ commodum pertinet : nam et coni- alluvion, it. is the ptirclaiscn* wlio rm 

; ; (S 8, modmn ejus esse debet, cujus peri- ceiv(‘s the advantage*, for lu^ who Invars 

, culum est. Quodsi fiigerit homo, the risk of liann, ought to receive the 

|j veniit, aut subreptus fuerit, ita ut bcnolit of all that is advantu.g<MmK. But 

' “'ll dolus neque culpa venditoris if a sla.\‘o who has beam sold runs 

f ^ interveniat, animadvertendum orit, away or is stolon, without any fraud 

rs ^ /y ' r . or fault on the i)art of thc^ wdler, we 
^ V ' vM®i^''^®i^4itorsiisce Bane enim, nmstinquirewluithcwthe Hcdhn' undcjr- 

si suscejient, ad ipsius xiericulnm is took to keo}) him safely until ho was 

^ casus pertinet : si non suseoporit, delivered ovc^r ; if he und<n*took this, 
I * securus erit. Idem et in ceteris ani- what happens is at his risk ; if he did 

malibus ceterisque rebus- intollegi- not unden’tako it, hci is not responsible, 
mus. Utique tamen vindicationem The same would hold in Ihci case of 
rei et conclictionem exhibere dobo- any other animal or any otlnvr tiling, 
bit emptori, quia sane, qui rem non- But the seller is in any case hound to 
dim emptori tradidit, adlmc ipse make over to the jnirchaser his right 
domimis est. Idem est etiam de to a real or porsonal acd-ion, for the 
furti et de damni injuria^, actiono. person who has not delivered tlie 

thing is still its owner ; and it is the 
same with regard to the action of theft, 
and the action damni iujurur, 

D. xviii. G, 8. iir. ; 1). xviii. 1. 85. 4. 

The contract of sale was complete when the price had been 
fixed, but the thing sold did not pass to the buyer thereby* The 
/seller retained the proprietorship {dominiim) until ha delivered it 
/ to the bnyer, and the buyer received it, or until the property in it 
was passed by the buyer having paid the price, or given security 
for it, or in -some way satisfied the seller (jure sohito vel fidejussore 
daio vel alias satisfacto^ D. xiv. 4. 6. 18). Until this imppened, 
the seller retained the thing in his custody, and if it had, mean- 
while, any accretion, or suffered any diminution^ he was stiE the 
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hmimis of the thing which was increased or decreased But 

)hligatioii honiid him to deliver the thing exactlv in tlie «fite in 

v'hich it might happen to be at the time of deliverv ; and it 

nade no real difference to him whether there was an accretion or 

liminution. If the thing was lost hy accident, the loss fell on the 

Duyer and not on the seller, the dommiis; so domn,o ,-,v,v 

lould not he said of him. But, whatever happened to the thinrr 

sold, the price fixed on remained due. For. the obli<mtion of the 

buyer being a distinct and independent obligation, the price could 

not alter, but remained fixed. The seller was, however, answerable 

for the care with which he preserved the thing while in his cnstodv. 

perioulum rei ad emptorem pertinet, dvramodo cmiodunn n udih^ 

ante traditioneyn p-CBsiet (D. xlvii. 2. 14. pr.) : and he was not ^ 

only bound to guard against gross and ordinari- negligence {d"h<,a 

ei eulfcum prcestare, D. xhi. 6. 5. 2), but to preserve it more care- 

fiilly even than bis own property, dUitjeiifimn jj/Ycsh-f rxrr^-fu.rri.i 

quam in stds rebus adhiberet (D. xvii'i. 6. 3). He was b.jun<l 

to exercise the care of a bomis qxxterfmailias. In the text th- 

case of a slave is taken, and a hoiius paterfiimilins niisht exercise 

the diligence proper to him, and yet a slave might mn^^away. The 

loss would fall on the buyer, unless the seller had specially' under- \ 

taken that he would keep him safely. * ' 

The actio furti and the actio damni injirrut are noticed in i 

Tit. 1 and 4 of the Fourth Book. If the thing was stolen or injured : 

by a third person, without the fault of the seller, the buyer suf- j 

fered the loss, but the seller was obliged to cede to the buyer the i 

actions which as dcminus he had against the thief or the doer of i 

the injury. 

4. Emptio tarn snb condicione 4. Asalemaybematle eontlitionally ' \ 

qiiam pure contrahi potest. Sub or unconditionally : conditionally, j 

condicione veluti ‘ si Sticbus intra for example, ■ If Stichus siiit.s yon 
certiim diem tibi placuerit, erit tibi -witliin a certain time, he shall be pur» I 

empt'us aureis tot.’ chased by you at such a price.’ * 

Gai. iii. 146. 


The exact opposite migbt be contracted for : if witMn a certain 
time yon find SticTitis does not suit you, let it be considered yon 
have not bought bim. The jurists then said that the sale was ajmra 
qiLce siih conditione Q^esolvittir, (D. xviii. 2. 2. pr. ; D. xli, 

4. 2. 5.) Stichns is sold, but -within a certain time the contract 

may be rescinded. : 3 -c n ' 

The generic name for the apcessory agreements which modified I 
the principal contract wa s 'pcccta^ Some of these jMxcfa rel&tiiigj 
to the contract of sale are treatedlof at considerable length in the 
Digest (D. xviii. 2 and 3), different names being to ; 

those most frequently in use ; as, for instance, the x . , ^ 
when the thing was sold, but if the seller had a ^ter offer wit n ^ ^ - * 

a certain time, the contract might be rescinded (D. -} , anc 

the Ux cg mimssonay wnicn was a 


ti 


general agreement for the reseis-- 
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lominus of the thing which was increased or decreased. But lii- 
)hligation bonnd him to deliver the thing exactly in the state in 
vhich it might happen to be at the time of delivery : and so it 
nade no real difference to him whether there was an accretion or 
liminiition. If the thing was lost hy accident, the loss fell on the 
3 uyer and not on the seller, the dominitsi donrfho je r// 

^onld not be said of him. But, whatever happened to the thinir 
gold, the price fixed on remained due. For. the obligation of the 
buyer being a distinct and independent obligation, the price could 
aot alter, but remained fixed. The seller was, however, answerable 
for the care with which he preserved the thing while in his custody, 
perioulwn rei ad em^ptoTem perthiet^ durnriiodo cmfodufi^i rrndjf^.’r 
ante traditmmn prcBstet (D. xlvii. 2. 14. pr.) ; and he was not 
only hound to guard against gross and ordinary- negligence 
et culp>cm prcestare^ D. xhi. 6. 5. 2), but to preserve it more care- 
fully even than his own property, dUigenfiam jprrrsiet i./ 

qitam in stds rebus adMberef (D. xviii. 6. 3). He was boiiml 
to exercise the care of a ho7ms paterfayailias. In the text tli- 
case of a slave is taken, and a bonus ixderfamiUas might exercise 
the diligence proper to him, and yet a slave might run away. The 
loss would fall on the buyer, unless the seller had specially under- | 
taken that he would keep him safely. 

The actio furti and the actio damni injunm are noticed in 
Tit. 1 and 4 of the Fourth Book. If the thing was stolen or injured 
by a third person, without the fault of the seller, the buyer suf- 
fered the loss, but the seller was obliged to cede to the buyer the 
actions which as doryiioius he had against the thief or the doer of 
the injury. 


4. Emptio tarn sub coudicione 
qiiam pure contrabi potest. Sub 
condicione veluti ‘ si Sticlius intra 
certum diem tibi placuerit, erit tibi 
emptus aureis tot.’ 


4. A sale may be made conditionally 
or uneonditionaliy : conditionally, as. 
for example, ‘If Stichus suits yon 
within a certain time, he shall be pur« 
chased by you at such a price.’ 


Gai- iii- 146. 
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The exact opposite might be contracted for : if within a certain 
time you find Stichus does not suit you, let it he considered you 
have not bought him. The jurists then ^id that the sale 

(or the ajjoes|og- 'St'SSel 

the principal contract wa s pcwt^ Some o ese . ,, i 

to tlS oooLjt of ar. at 

Digest (D. xviii. 2 and 3), different names bemg 
. 1 ^ i. c 4 -Itt i-Ki for instance, the %n 

those most frequently m use ^ offer within 

when the thing was sold, but it une sene _ _ ^ 

a certain time, the contract might be rescm r^scia- i 

the which was a general agreement for the r^is- ^ . 
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sion of the contract if either party violated its terms, and was 
especially used to enable the seller to demand back the thing 
sold, if the price was not paid by a certain day. (D. xviii. o.) 

We may observe that the Code (iv. 4'1<. 2 and 8) permits a seller 
at all times to get a judicial order rescinding a contra, ct if ho lias 
not received half the real value, but the contract will remain binding, 
i if the buyer elects to pay the residue of the proper price. 


5. Loca sacra vel religiosa, item 
publica, veluti forum, basilicam, fru- 
stra quis seiens emit, qnas tamen si 
pro privatis vel prolaiiis, deceptus a 
venditore, emerit, habebit actionem 
ex empto, (piod non habere ei liceat, 
lit conseipiatiir, cpiod sua interest, 
dec ep turn eum non esse . Idem j uris 
est, si liominem liberum pro servo 
emerit. 


D. xviii. 1, 4, 5, 6. 


5. A sale is void when a person 
]vnowinji:l.y x>^i-i’chases a sacred or rc^- 
ligioiis place, or a public place, sncli 
as a forum or basilica. If, liowever, 
deceived by the vendor, lie has sup- 
posed that wliat lie was buying was 
profane or pris ate, as he cannot liave 
what he purchased, he may bring an 
action c.r eurpto to recover wliatever 
it would have been wortli to him not 
to hai^e been deceived. It is tlio same 
if he has purchased a free man, suj)- 
posing him to bo a slave. 

)i \ ; D. xviii. 1. 02. 1. 


'r, ) 


This piaragraph is |Drobably inserted in order to contrast the 
effects of a. contract of vsale with those of a Btipulation. In the 
stiict civil law, ignorance that a thing was not a siibj(3ct of com- 
merce would not helj) the person who had stipulated for it. Hut 
in a contract of sale, if the seller had, and the bny(3r hud not, 
known the real character of the thing he was buying, the buyer could 
recover against the seller anything he lost by (mtering into the 
Ijargain ; for instance, he would not only recm’ve back the purcjliast*.- 
rnoney, but also would be entitled to intiu’est u})on it from tlii^ date 
of its |)ayment. 

The contract of sale gav6 rise to two actions hytuti Jklel, the 
actio ca? imidito or vonditl^ belonging to the selleib and tlie (tdlo 
m 6mp0 or empti, mentioned in the text, belonging to the buyer. 
The buyer had also the actio aMhnaforltt, and the actuf redid'- 
hitoria. (See note to par. 2.) 


Tit. XXIV. DE LOCATIONS ET OONDIICTIONE. 

(M ^ h^AA. 

Ijociitio et condueiJo proxima est 
emptioni et venditioni iisdemijne 
juris regulis consistit. Nam ut em- 
ptio et venditio ita contrahitur, si de 
^ pretio convenerit, sic etiam locatio ouuij. j.j 

etconductio itacontrahi in^ tract of letting on hire is formed as 

si merces constituta sit. Et competit soon as the amount to be paid for the 
Ipeatori cpiidem locati actio, condu- hiring has been agreed on ; and the 
etdri vero’eonducti. letter havS an action locM% and the 

. ’ hirer an action if. 

D. ^ix. 2. 2, pi.% and 15. pr. 


iA- 


The contract of letting on hire ap- 
in’oaches very nearly to that of safe, 
and is governed by the same rules of 
law. As the contract of sale is formed 
as soon as a price is fixed, so a con- 
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sion of the contract if either party violated its ternis, and v'as 
especially used to enable the seller to demand back the thing 
sold, if the price was not paid by a certain day. (D. xviii. o.) 

We may observe that the Code (iv. 44. 2 and 8) permits a seller 

I at all times to get a judicial order rescinding a contra, ct if ho lias 
not received half the real value, but the contract will remain binding, 
if the buyer elects to pay the residue of the proper price. 

5. Loca sacra vel religiosa, item 5. A sale is void when a person 
publica, veluti forum, basilicam, fru- ]vnowi^^^l.Y a sacred or no- 

stra quis seiens emit, qnas tamen si ligioiis place, or a public place, sncli 
X:)ro privatis vel prolaiiis, decexitus a as a forum or basilica. If, however, 
venditore, emerit, habebit actionem deceived by the vendor, he has sup- 
ex enipto, (xuod non habere ei liceat, posed that what he was buying was 
lit consecxuatiir, cxiiod sua interest, profane or x>i^‘i''Jde, as ho cannot liave 
dec ep turn eum non esse. Idem juris what he purchased, he may bring an 
est, si hominem liberum pro servo action euipto to recover wliatever 
emerit. it would have been wortli to him not 

to have been deceived. It is tlio same 
if he lias x>urch,ased a free man, suj)- 
Xiosing him to bo a slave. 

D. xviii. 1, 4, 5, G. x>r. ; D. xviii. 1. G2. 1. 

'V% This x^aragraph is probably inserted in order to contrast the / 
effects of a. contract of sale with those of a Btipiilation. In the| 
strict civil law, ignorance that a thing was not a snbj(3ct of com- 
merce would not helx) the person who had stipulated for it. Hut 
in a contract of sale, if the seller had, and the bny(3r had not, 
known the real character of the thing he was buying, the buyer could 
recover against the seller anything he lost by (mtering into the 
liargain ; for instance, he would not only recm’ve back the purcjliasi'-- 
rnoney, but also would be entitled to iid:erest n|)on it from tlii^ date 
of its x)ayinent. 

The contract of sale gav6 rise to two actions houfa Jkhl, the 
actio ex vendlto or belonging to the selleib and tlie (wtlo 

ex emp0 or empUj mentioned in the text, belonging to the buyer. 
The buyer had also the actio aMhrhatoriii, and the actio rcdhd 
hitoria. (See note to par. 2.) 


Tit. XXIV. DE] LOCATION E] 


Ijocatio et condueiJo proxima eftt 
emptioni et venditioni iisdemqixe 
juris regulis consistit. Nam ut em- 
ptio et venditio ita contrahitur, si de 
pretio convenerit, sic etiam locatio 
f et conductio ita contrahi intellegitur, 
si merces constituta sit. Et competit 
Ipeatori txuidem locati actio; condu- 
. ctdriwero'sconducti. 


OONDIICTIONE. 


The contract of lotting on hire ap- 
liroaches very nearly to that of safe, 
and is governed by the same rules of 
law. As the contract of sale is formed 
as soon as a x^rice is fixed, so a con- 
tract of letting on hire is formed as 
soon as the amount to be paid for the 
hiring has been agreed on ; and the 
letter has an action locat% and thef 
hirer an action conducti. I 


D. px. 2. 2. pr. and 15. pr. 
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The contract of letting on hire (loaitio cmhdiioko)^ like that 
of sale, was complete by the mere consent of the parties, and, like 
. it, produced only personal obligations, and not any real rights. 

The hirer was, however, not even entitled to the poi-fsessio ; tlie 
letter still remained the possessor in the eye of the law, his duty 
not being prcestare rem lioere liaherej but pnxestaro re fnn^ idi ^ ^ 

I were. 

There were three principal heads of this contract : 1 , lomho If*" > 
C'Onductio rerum., when one person let a thing and another hired ^ 


it; 2, locatio ,cond‘UGUo operarum., when one person let his services 
and another hired them, without reference to any object in respect 
of which the services were to be peiToi'ined ; 3, loaiUo condiidio 
operis faeiendi^ when one person contracted that a particular 
piece, of work should be done, and another contracted to do it. If in 
the last-named contract we look at the labour, &c., expended on the 
work, we should naturally call the person who did tlie work tin* 
locator j as it was he who let out his services for its performance ; 
but the Roman jurists generally looked at the work itself that was 
to be done, and spoke of the person who contracted for its perfor- 
mance, i.e. gave it out, as its hcafor^ and the person who engagc'.d 
to perform or execute it, i.e. took it in, as the nmdiiciov. dlie 
price of, or consideration for, the letting, was properly cabled 
merces., sometimes pretmm (D. xix. 2. 28. 2), and, in the case of 
the letting of houses or land, or reditm. In particular con- 

tracts, the conductor had special names, as the Irirer of a houHt'i 
was called inpuilimis., of a farm colami^s. 

The duty of the letter was to guarantee the hirer against eyic- 
••^tion, and to reimburse him for any Uvseful or necessary (expenses he 
had incurred ; Tlie duty of the hii'er was to take care as a bonus 
paterfamilias of the thing hired (see par. 5), to give up the thing 
hired at the end of the term for which it was let, and to pay the 
price agreed on. 

The text gives us the names of the personal actions wliteh be- 
longed to the letter and the hirer respectively, tlie former having 
• the acMo locaM^ the latter the arMo amdudi. But actions of n 
very different kind were sometimes connect(Kl with this contract. 
In the case of land let to hire, certain instrumentH of farming and 
other property of the hirer were held as a security for tlie payment 
of the rent, and a real action, teimied the l)ecause 

first introduced by the pnotor Serclus, was givcm to the letter to 
enforce his right to these things in ease of nmi-iiayment of the 
xmt; this action was gradually extended in its effects, and tlie 
extended action, under the name of acUu ^ was 

used to enforce the rights of a creditor over anything given in 
pledge. (See Bk. iv. Tit. 6. 7.) Th& prmtor, too, gave an inter- 
dict, termed the (similarly extended under 

the name of interdictum ciuasi-^Sidviimurr^y by which the letter got 
possession of things pledged for the rent of land. (See Bk. iv. 
Tit. 15. 3.) ■ * 
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The contract of letting on hire (loeatio cmidiictio')^ like tliat 
of sale, was complete by the mere consent of the parties, and, like 
.it, produced only personal obligations, and not any real rights. 
The hirer was, however, not even entitled to the ; tlie 

letter still remained the possessor in the eye of the law, his duty 
not being prcestare rem lieere liaherOy but pnxvstard re fnvi^ idi 
licere. 

There were three principal heads of this contract: 1, lomf/io 
condimtio rerum^ when one person let a thing and another hired 
it ; 2, loeatio . condiwtio operarum^ when one person let his services 
and another hired them, without reference to any object in respect 
of which the services were to be peiToi'ined ; 3, locnUo conckudu) 
operis fadendi^ when one person contracted that a particular 
piece, of work should be done, and another contracted to do it. If in 
the last-named contract we look at the labour, &c., expended on the 
work, we should naturally call the person who did tlie work the 
locato r, as it was he who let out his services for its performance ; 
but the Roman jurists generally looked at the work itself that was 
to be done, and spoke of the person who contracted for its perfor- 
mance, i.e. gave it out, as its locator^ and the person \vIio engage^d 
to perform or execute it, i.e. took it in, as the rondiidov, dlie 
price of, or consideration for, the letting, was properly cfilled 
merces^ sometimes pretium (D. xix. 2. 28. 2), and, in the case of 
the letting of houses or land, pmdo or redita.<^. In particular con- 
tracts, the oonduotoT had special names, as the l.virer of a house 
was called mpidlinm, of a farm colamfj^. 

The duty of the letter was to guarantee the hirer against evic- 
..^tion, and to reimburse him for any useful or necessary expenses he 
had incurred j Tlie duty of the hirer was to take care as a homm 
paterfamilim of the thing hired (see par. 5), to give up the thing 
hired at the end of the term for which it was let, and to pay the 
price agreed on. 

The text gives us the names of the personal actions wltfch be- 
longed to the letter and the hirer respectively, tlie former liaving 
the actio locati^ the latter the actio corulitctL But actions of a- 
very different kmd were sometimes connected with this contract. 
In the case of land let to hire, certain instrumentH of farming and 
other property of the hirer were held as a security for tlie payment 
of the rent, and a real action, termed tlie liecaiisa 

first introduced by the pnotor Serdiis, was given to the letter to 
enforce his right to these things in case of nmi-iiayment of the 
rentj this action was gradually extended in its effects, and tlie 
extended action, under the name of was 

used to enforce the rights of a creditor over anything given in 
pledge. (See Bk. iv. Tit. 6. 7.) ddie prmtor, too, gave an inter- 
dict, termed the (similarly extended under 

the name of interdictum (pzasi--S(dvia7mn^j by which the letter got 
possession of things pledged for the rent of land. (See Bk. iv. 
Tit. 15. 3.) * 
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1. Et qtiee supra diximus, si alieno 
arbitrio pretium permissmn fuerit, 
eadem et de locatione et conductione 
dicta esse intellegamiis, si alieno ar- 
bitrio merces permissa fuerit. Qua 
de causa si fulloni polienda ctiran- 
dave aut sarcinatori sarcienda ve- 
stimenta quis dederit nulla statim 
inercede constituta, sed postea tan- 
tuni daturus, quantum inter eos con- 
venerit, non proprie locatio et con- 
duetio contralii intellegitur, sed eo 
nomine priescriptis verbis actio 
datur. 


Gai. iii. 143 ; 


1. Wliat we liave said above of a 
sale in which the price is to be fixed 
by the decision of a third person, may 
be applied to the contract of letting on 
hire, if the amount to be paid for the 
hire is left to the decision of a third 
person. Accordingly, if any one gives 
clothes to a fuller to be scoured or 
cleaned, or to a tailor to be mended,’ 
without then fixing the sum to l)e paid 
for their work, but with the intention 
of afterwards paying wliat may he 
agreed on, a contract of letting on 
hire cannot properly bo said to be 
made ; but the circnmistances lurnisli 
ground for an action y ’mrh u, 

D. xix. 2. 25. pr. 


i ■ ! SH .N 


::p. 


t A e 


Qua de caMsa, i.e,, ‘ the price ought to he. determined, and 
therefore,’ &c. ; the passage is taken rather nnconncctedly out of 
Gains. . . ' 

Actio ])r(MScnptk verbis. (See note 7 on '’fit. 13. pr.) Or an 


acAio mandati might be brought. 

2. Prasterea sicut vulgo quasre- 
batur, an permutatis rebus einptio 
et venditio contrahitur: ita quseri 
solebat de locatione et conductione, 
si forte rem aliqxiam tibi utendam 
sive fruendam quis dederit et in- 
vicem a te aliani utendam sive fru- 
endam acceperit, Et jdacuit, non 
esse locationem et conductionem, 
sed proprium genus esse contractus. 
Veluti si, cum unum quis bovem 
haberet et vicinus ejus unum, pla- 
cuerit inter eos, ut per denos dies 
invicem boves commodarent, ut opus 
facerent, et apud alterum bos periit : 
neque locati vel conducti neque 
commodati competit actio, quia non 
fuit gratuitum commodatum, verum 
'* ’ praiscriptis verbis agendum est. 


Gai. iii. 144 ; 


(Tit. 2(). 13.) 

2. Moreover, just as the (luostion 
was often asked whether contract of 
sale was formed b y exch ange, a similar 
question arose wit 17 respect to tlui con- 
tract of lotting on hire, in case any one 
gave you a thing to use or take the 
fruits of, and in return rcccdvc from 
you something else of which ho was to 
hiixe the nso or fruits. It has been 
decided that this is not a (contract of 
letting to liire, hnt a dis tinct kiiv d of 
contract. For cxaniphiTlfTwir^ 
boms have each an ox, and agrcjo each 
to lend the other his ox for ten days 
to make use of, and one of the oxen 
di(^s wliilo in tlio care of the |)erson to 
wliom it does not belong, tliore will 
not bo an actio locati or condimis 
nor will there be an actio commodati, 
since the loan was not gratnitons, but 
the parties have to sue by an action] 
verbis. 

I), xix. 5. 17. 3. 




8. Adeo autem familiaritatem 
aliquam inter se habere vidontur 
emptio et venditio, item locatio et 
eonductio, ut in quibusdam causis 
quseri soleat, utrum emptio et ven- 
ditio contrahatur, an locatio et con- 
duotio. Ut ecce de prsediis, quse per- 
petuo quibusdam fruenda traduntur, 
id est ut, quamdiu pensio sive redi- 
tus pro his donaino prsestetur, neque 
ipsi condnetori neque heredi cjus, 


3. Contracts of sale and contracts 
of letting on hire are so nearly con- 
nected, that in some cases it is ques- 
tioned whether the contract is one or 
the other. For instance, when lands 
are delivered over to be enjoyed for 
ever, that is, that as long as the rent 
is paid for the land to the owner, he 
cannot take away the land from the 
hirer or his heir, or from any one to 
whom the hirer or his heir has sold 
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esse locationem et conductionem, 
sed proprium genus esse contractus. 
Veluti si, cum unum quis bovem 
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ouerit inter eos, ut per denos dies 
invicem boves commodarent, ut opus 
facerent, et apud alterum bos periit : 
neque locati vel conduct! neque 
commodati competit actio, quia non 
fuit gratuitum commodatum, verum 
t .4' t ^ ’ praiscriptis verbis agendum est. 
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8. Adeo autem familiaritatem 
aliquam inter se habere vidontur 
emptio et venditio, item locatio et 
eonductio, ut in quibusdam catisis 
quseri soleat, utrum emptio et ven- 
ditio contrahatur, an locatio et con- 
duotio. Ut ecce de praidiis, quse per- 
petuo quibusdam fruenda traduntur, 
id est ut, quamdiu pensio sive redi- 
tus pro his domino prsestetur, neque 
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2. Moreover, just as the (lUGstioii 

was often Jisked wliether a contract of 
sale was formed ]) y exch ange, a similar 
question arose witirrosjfoct to tlui con- 
tract of letting on hire, in case any one 
gave you a thing to use or take the 
fruits of, and in return rcccdvo from 
you something else of which he was to 
have the use or fruits. It has been 
decided that this is not a (contract of 
letting to liire, hnt a dis tinct kin d of 
contract. Eor cxanqdciTlfTwTr^ 
boms have each an ox, and agreso each 
to lend the other his ox for ten days 
to make use of, and one of the oxen 
di(^s wliilo in tlio care of the |)erHon to 
wliom it does not belong, tliore will 
not bo an actio locati or comlucM, 
nor will there be an actio commodati, 
since the loan was not gratnitons, but 
the parties have to sue by an action] 
premoripiu verhis. ■ 

I), xix. 5. 17, 3. 

3. Contracts of sale and contracts 
of letting on hire are so nearly con- 
nected, that in some cases it is ques- 
tioned whether the contract is one or 
the other. For instance, when lands 
are delivered over to be enjoyed for 
ever, that is, that as long as tke rent 
is paid for the land to the owner, he 
cannot take away the land from the 
hirer or his heir, or from any one to 
whom the hirer or his heir has sold 
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enive conductor lieresve ejus id 
praediimi vendiderit aiit doiiaverit 
aixt dotis nomine dederit aliove quo 
mo do alienaverit, aiiferre lie eat. 
Sed talis contractus quia inter 
veteres dubitabatiir et a quibus- 
dam locatio, a quibusdam venditio 
existiinabatur : lex Zenoniana lata 
est, quse emphyteuseos contractui 
propriain statuit naturam neque ad 
locationem neque ad venditionem 
inclinantem, sed suis pactionibus 
Mciendam, et si quidem aliquid 
pactum fcierit, lioc ita optinere, ac 
si natura talis esset contractus, sin 
autem niliil de periculo rei fuerit 
pactum, tunc si quidem totius rei 
interitus accesserit, ad dominum 
super hoc redundare periculiun, sin 
particularis, ad emphyteuticarium 
hujusmodi damnum venire. Qno 
jure utimur. 

G-ai. iii. 145 


or given the land, or made it over as 
part of a dos, or has in any way alien., 
ated it. As the ancients were in donht 
as to this contract, some regarding it 
as a letting on hire, and some as a 
sale, the^ constitution of Zeno was 
made, which declared that the contract 
of emphyteusis was of a special nature, 
and was not to be confounded either 
with letting on hire or -with sale, but 
rested upon its own peculiar agree- 
ments ; and that if any special agree- 
ment was made, it vras to be observed 
as it to have such an agreement w'as 
part of the nature of the contract ; but 
if no agreement was made as to* the 
risks the tbdng might undergo, tlie 
risk of a total loss should fall upon the 
owner, and the detriment of a partial 
lop upon the occupier ; and this we 
still wish to be considered the law. 

; C. iv. 66. 1. 


i ■ . , 




We have already given an account of emphyteusis in the note 
to Bk. ii. Tit. 5. 6. 

The law would naturally contemplate the contract under whicli 
the emphytevta entered as a locatio co-nduetio; but the dommus 
seemed to have parted with so much of his interest, that it ap- 
peared doubtful whether it ought not rather to be considered as a 
sale, ^^enp (about a.d. 476) enacted that it should he regarded as 
a separate fonn of contract. 


It 


« '14 


4. Item quieritur, si cum aimifice 
Titio ■ convenerit, nt is ex auro suo 
certi ponderis certseque formae 
anulos ei faceret et aceiperet verbi 
gratia aureos decern, utrum emptio 
et venditio contrahi videatur, an 
locatio et conductio ? et Cassius ait, 
inateriie quidem emptionem vendi- 
tionemque contrahi, oper® autem 
locationem et conductionem. Sed 
placuit, tantxmi emptionem et ven- 
ditionem contrahi. Quodsi suum 
aurum Titius dederit, mercede pro 
opera constituta, dubium non est, 
quin locatio et conductio sit. 

Gai. iii. 147 ; 

5. Conductor omnia secundum 
legem conductionis facere debet et, si 
quid in lege praetermissum fuerit, id 
ex bono et £Equo debet prsestare. 
Qui pro usu aut vesthnentorum aut 
argenti aut jxxmenti mercedem axxt 
dedit axxt promisit, ah eo custodia 
talis desideratur, qualein diligentis-. 


4. It is also questioned ^whether, 44 /^ s 
when Titius has agreed wuth a gold- . y> 

smith to make him rings of a certain * 
weight and pattern, out of gold be- H 

X /-kir* /Tt-m /-r +/.\ 4-X.vrk rr/^kX 4 ^-X-i T.k T^.k-k in. «• | 

, / . A. #■ 4 


longing to the goldsmith himself, the 
goldsmith to receive, for example, ten 
aurei, the contract is one of sale 
or letting on hire. Cassius says that 
there is a sale of thflESbteri^, and 
a letting on hire of the goldsmith's ^ 

work ; but it has been decided that ‘ 
there is only a contract of sale. But ^ j ^ ^ 
if Titius gives tliiTgoId; sum is ' ^ 

agreed on to be paid for the work, ^ ^ 

there is no doubt that the contract is 
then one of letting to hire. J** ‘ 

B. xix. 2. 2. 1. ^ ' 

5. The hirer ought to do everything 
according to the terms of his hiring, 
and if anything has been omitted in 
these terms, he ought to supply it 
according to the rules of equity. He 
who has given or promised a sum for 
the hire of clothes or silver or a beast 
of bxxrden, is reqxiired to bestow as 
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certi ponderis certeeque formae 
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4. It is also questioned w’hether, 4^^ } ^ 
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when Titius has agreed with a gold 
smith to make him rings of a certain 
weight and pattern, oxit of gold be- 
longing to the goldsmith himself, the 
goldsmith to receive, for example, ten 
aurei, the contract is one of sale 
or letting on hire. Cassius says that 
there is a sale of the’lESbterii, and 
a letting on hire of the goldsmith's 
work; but it has been decided that 
there is only a contract of sale. But ^ ^ 
if Titius gives tlie^goId^aSi^*^ sum is ^ 
agreed on to be paid for the work, 

^ there is no doubt that the contract is >.? 
then one of letting to hire. 

: D. xix. 2. 2. 1. 
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5. Condxictor omnia secundum 
legem condxxctionis facere dehet et, si 
qxxid in lege praeter.missxxm fxxerit, id 
ex bono et £Equo debet prsestare. 
Qui pro usu axxt vesthnentoixmi aut 
argenti aut jxxmenti nxercedem arit 
dedit axxt promisit, ah eo _custod.ia 
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5. The hirer ought to do eyerytl^g 
according to the terms of his hiring, 
and if anything has been omitted in 
these terms, he ought to supply it 
accoi'ding to the rules of equity. He 
who has given or promised a sum for 
the hire of clothes or silver or a beast 
of burden, is required to bestow as 
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paterfamilias suis robiis adhi- 
bet. Qiiain si pr^estiterit et aliqiio 


great care on the safe custody of the 
thing lie hires as the most careful 


casu rem amiserit, de restituenda ea ])aterfamilia8 bestows on the custody 
non tenebite. of his own property. If he bestows 

such care, but loses the thing through 
some accident, he is not bound to re- 
store it. 

D. xix. 2. 25. 8, 7. 

The distinction between the cases of a sale and of a letting 
on hire is to be noticed. Here the risk of fortuitous loss is with 
/the owner, i.e. the lorMor^ in accordance with the general rule; 

I but in sale the risk of fortuitous loss is not witli the owner, the 
I seller, but with the buyer. 

(). Mortuo conductore intra tern- (>. If the hirer dicis during the time 
pora conductionis, heres ejus eodciu of his hiring, his lieir succeeds liiin in 
jure in conductionem succedit. the hiring on the same tonus. 

C. iv. 65. 10. 

And the same may be said of the hcafor • but in a lor.aUo 
conductioyoi personal services or of a thing to be done by a spt'-cial 
person, the death of the person who let out liis services terminated 
the contract. 

The contract, in the case of a hicaUo mndiiHii) '/vi/, was also 
terminated by the sale of the thing hired. The buy(.vr wa,s not 
considered bound by the contract. Ihrifforl finul/ vz-crvs.sYf non ad 
dare colommi cid pior dommm lociwif^ nid aa la.ga omit ((1 iv. 65. 
9) ; but the oondudor could demand compensation from the loardor. 
The contract ceasing if the thing was sold serves clearly to dis-J 
tinguiah the interest of the (miducfor from a usufnxct. '’J.lie rev/ -I 
diLctor had no real interest in the thing, but only a personal right :] 
against the locator^ while tlie usufructuary liad a servitude, i.e. a il 
real right, in the thing. The whole of ‘tlie thing over which theJ 
usufruct extended could not be sold, because X)art of it, namely the 
usufruct, had already been j)arted with. 

The contract was also terminated if the rent was two years in 
'alegar (D. xix. 2. 54. 1); if the rond/nctor grossly misused the 
thing hired (0. iv. 65. 3) ; if the lonutor liad indisx)enBablo need 
of it, si propriis milnts dommm essa nm(m(vrUxmh aami prohavarit 
fO. ih.) ; or if the oondudor was prevented from netting benefit 
from it, as by armed force. (D. xix. 2. 13. 7.) 




Tit. XXV. HE SOCIBTATE, 

Societatem coxre solemus aut to- A partnership is formed either of 
^ 'torum bonorum, quam Graeci spe- the whole goods of the contracting 
cialiter KoivoTrpa^lav appellant, aut parties, to which the Greeks give the 
uidus^ alicuius negotiationis, veluti special name of KoivoTTpii^la, or for 
mancipiorum emendoruni venden- some particular business, as the sale 
dorumquG, aut olei, vini, jfhxmenti or purchase of slaves, oil, wine, or 
emendi vendendique. wheat. 

> Gai. iii, 148. 
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The text, borrowed from Gains, gives the general division of 
partnerships into two classes according as they are universal or 
particular. In the Digest we have a further division by distin- 
guishing five kinds of partnership. (D. xvii. 2. 5, 7.) ^ 

1. Sodetas imiversortm honormn^ in which everything belong- 
ing or accruing in any way to each partner is held in common. 
Here the property belonging to each partner at the time when 
the partnership was formed became the property of all, without 
delivery (D. xvii. 2, 1. 1, 2); after-acquired property had to be 
delivered to the partnership (D. xvii. 2. 74). 

2. Sodetas •miiversorum qiirv, ex qurosta veni-imt^ i.e. of all 
things which ai'e gained or acquired by each partner through busi- 
ness transaction s ; but not of things belonging or accruing in other 
ways, such as inheritances or legacies. (.D. xvii. 2. 7, 8, 9.) 

3. Sodetas negotiationis cdioifjits, formed to carry on a |)articular 
business. 

4. Sodetas veatigalisy formed to carry on the farming of one 
or more branches of the public revenues — a mere branch of tlie 
last, but subject to special rules. (D. xvii. 2. 59.) 

5. Sodetas rei nniiis^ when one or more particular things are 
held in common. 


1. Et quidem si nihil de parti- 
bus lucri et damni noniinatim con- 
venerit, ?equales scilicet partes et 
in lucre et in damno spectanttir, 
Quodsi expressaj fuerint partes, hie 
servari debent: nec enim umquain 
dubium fuit, quin valeat conventio, 
si duo inter se pacti sunt, ut ad 
unum (piidem duie partes et damni 
et lucri pertineant, ad alium tertia. 


1. If the proportions of gain and 
loss liavo not boon specially agreed on, 
the sbaroB of gain ajul loss are looked 
on .as equal. Btxt if they have been 
agreed on, olfect ought to })o given to 
the agreement ; for, indeed, the validity 
of the agreement has never been ques- 
tioned, if two partners liave agreed 
that two-thirds of the gai!\ and loss 
should belong to the one, and one-third 
to the other. 


Gai. iii. 150. 


JEqiiales quirteSj i.e. one equal share of the whole, not pro])or- 
tional to what each contributes. (D. xvii. 2. 80.) 

lice servari debent : subject, however, to this qualification, that 
one partner can get a greater share of the profits tliaxi the otliers 
only if he has given more to the partnership, wliether in money 
or in labour. (D. xvii. 2, 29. pr.) 

2. De ilia sane conventione ejuas 2. But doubts have boon raised as 
sitmn est, si Titius et Seius inter so to the tbUowing agrooment. Supposing 
pacti sunt, ut ad Titium lucri dnie Titins and Beius have agreed that two- 
partes pertineant, damni tertia, ad thirds of the profit and one -third of 
Sehim duae partes damni, lucri the loss shall belong to Titraa, and two- 
tertia, an rata dehet haheri con- thirds of the loss and one- third of the 
ventio ? Quintus Miicius contra profit shall belong to Beiua, ought stich 
naturam societatis talem pacti onem an agreement to be valid ? Qifintus 
esse existimavit et oh id non esse Mucins considered it as contrary to the 
ratam habendam. Serviiis Sulpioitis, nature of partnership, and as thero- 
cujus sententia pr^valuit, contra fore not to be held valid. Servius 
sentit, quia stepe quorundam ita Sulpioius, on the contrary, whoso 
pretioaa est opera in societate, ut opinion has prevailed, thought it valid, 
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The text, borrowed from Gaius, gives the general division of 
partnerships into two classes according as they are universal or 
particular. In the Digest we have a further division by distin- 
guishing five kinds of partnership. (D. xvii. 2. 5, 7.) 

1. Sodetas universoruni honormn^ in which everything belong- 
ing or accruing in any way to each partner is held in common. 
Here the property belonging to each partner at the time when 
the partnership was formed became the property of all, without 
delivery (D. xvii. 2, 1. 1, 2) ; after-acquired property had to be 
delivered to the partnership (D. xvii. 2. 74). 

2. Sodetas 'miiversorum qum ex qiuvstu venimit^ i.e. of all 
things which ai"e gained or acquired by each partner through busi- 
ness transaction s ; but not of things belonging or accruing in other 
ways, such as inheritances or legacies. (.D. xvii. 2. 7, 8, 9.) 

3. Sodetas negotiationis aUmijiiSy formed to carry on a ])articular 
business. 


4. Sodetas veatigalis, formed to carry on the farming of one 
or more branches of the public revenues — a mere branch of tlie 
last, but subject to special rules. (D. xvii. 2. 59.) 

5. Sodetas rei uni-us^ when one or more particular things are 


held in common. 

1. Et quidem si nihil de parti- 
bus lucri et damni noniinatim con- 
venerit, jequales scilicet partes et 
in lucre et in damno spectante, 
Quodsi expressaj fuerint partes, hie 
servari debent: nec eniin umquain 
dubium fuit, quin valeat conventio, 
si duo inter se pacti sunt, ut ad 
unuin (piidein duie partes et damni 
et lucri pertineant, ad alium tertia. 


1. If the proportions of gain and 
loss liavo not boon specially agreed on, 
the sbaroB of gain ajul loss are looked 
on .as equal. Bxxt if they have been 
agreed on, effect ou^dit to })o given to 
the agreement ; for, indeed, the validity 
of the agreement has never been ques- 
tioned, if two partners liave agreed 
that two-thirds of the gain and loss 
should belong to the one, and one-third 
to the other. 


Gai. iii. 150. 


JEqiuiles partes, i.e. one equal share of the whole, not pro])or- 
tional to what each contributes. (D. xvii. 2. 80.) 

lice servari debent : subject, however, to this qualificatiou, that 
one partner can get a greater share of the profits than the otliers 
only if he has given more to the partnership, whether in money 
or in labour. (D. xvii. 2, 29. pr.) 


2. De ilia sane conventione (juni- 
sitmn est, si Titius et Seius inter so 
pacti sunt, ut ad Titium lucri dnio 
partes pertineant, damni tertia, ad 
Seixim duae partes damni, lucri 
tertia, an rata dehet haheri con- 
ventio ? Quintus Mixcius contra 
naturam societatis talem pactionem 
esse existimavit et oh id non esse 
ratam habendam. Servius Sulpioitis, 
cujus sententia prsevaluit, contra 
sentit, quia stepe quorundam ita 
pretioaa est opera in societate, ut 


2. But doubts have boon raised as 
to the following agrooment. Supposing 
Titins and Beius have agreed that two- 
thirds of the profit and one -third of 
the loss shall belong to Titixia, and two- 
thirds of the loss and one- third of the 
profit shall belong to Beiua, ought stich 
an agreement to be valid? Qmntus 
Mucins considered it as contrary to the 
nature of partnership, and as there- 
fore not to be held valid. Servius 
Sulpioius, on the contrary, whose 
opinion has prevailed, thought it valid, 
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as frequently tlie sorviceB of particular 
partners are so valualile that it is just 
to give them ad\'antages in the terms 
of the partnership, Idiero can lie no 
doubt that a partnership may l)e 
formed on tlie terms of one partner 
contributing rnoncw, and of the other 
not contributing, while yet the profit 
is common to both, as often a man’s 
laboiir_iB equivalent to money. An 
opinion, tlioreforo, so directly contrary 
to that of Quintus Mucins lias prevailed, 
that it is admitted tliat hy special agree- 
ment a piartner may share the profit, 
and yet” not be responsible for the loss, 
as Servius consistently held. This must 
be understood as meaning that, if 
there is xirofit on one transaction and 
loss on another, the accounts must be 
balanced, and only the not xirofit be 
reckoned as profit, 

G^ai. iii. 140 ; D. xvii. 2. 30. 

A partnership in which one ]partiier was totally excliulod from 
gain was void. The jurists called it a leonvna as the 

other partner would have the lion’s share. (J). xvii. 2. 21). 2.) 

With resj)ect to the power of one partner to bind aiioihorj a 
Xioint not touched on by Justinian, we may observe that, as between 
the partners themselves, any one who acted in behalf of the rest 
was their mandatary, and, beyond acts of pure administration of 
their affairs, "could only be empowered to act by their expx'ess 
desire (jnandaMtm). If he was so empowered, lu". had an action 
against them for all expenses and losses he incurred, and wm bound 
to account to them for the profits. With regard to tim'd persons, 
as the Eoxnan law, strictly speaking, took no notice of any one who 
was not a party to the particular contract, they could not sue, or 
be sued by, the remaining jxartners, who were not parties. The 
! praetor, however, allowed the remaining partners to sue if they 
^ had no other means of protecting their interests (1). xiv. JL 1, 2) ; 
l and the stranger to sue, if the |)artners had benefited by ftie con- 
I tract. (D. xvii. 2. 82.) 

3. Illud expeditum est, si in una 3. Of course if the sbare on one 

causa pars fuerit expressa, veluti in side only is expressly agreed on, as on 
solo lucro vel in solo damno, in the side of profit only, or on that of 
altera vero omissa : in eo quoque, loss only, the same share is to be con- 
quod prsetermissum est, eandeni sidered as held on the side of which 
partem servari. no mention is made. 

Gai. iii. 150. 

4. Manet axitem societas eo 4, A partnership continues as long 
usque, donee in eodem consensu as the partners continue to agree that 
perseverayerint at cum ahquis re- it shall do so ; but if any one partner 
nunti^verit societati, solvitur so- renounces the partnership, then the 
ciefeis. Bed plane si quis caUide in partnership is dissolved. If, however, 
hoc renuntiaverit societati, ut ob- he makes this renunciation with a 
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eos justnm sit meliore condicione in 
societatem admitti : nam et ita coiri 
X)osse societatem non duhitatur, ut 
alter pecuniam conferat, alter non 
conferat et tamen lucrum inter eos 
commune sit, quia siepe o^xera ali- 
cujus pro pecunia valet. Et adeo 
contra Quinti Mucii sententiam oh- 
tinuit, ut illud quoque constiterit, 
posse convenire, ut quis lucri partem 
ferat, damno non teneatur, quod et 
ipsimi Servius convenionter sibi 
existimavit : quod tamen ita intellegi 
oportet, ut, si in aliqua re Incrnm, 
in aliqua damnum allatum sit, com- 
pensatioiie facta, solum quod super- 
est, intellegatur lucri esse. 
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as freqtiently tlie sorvic(3B of particnlar 
partners are so valua])le that it is just 
to give them ad\'Jintages in the terms 
of the partnership, Idiero can 1x5 no 
donbt that a partnership may l)e 
formed on tlie terms of one partner 
contributing monc^y, and of the other 
not contributing, while yet the profit 
is common to both, as often a man’s 
laboiir_iB CKpiivalent to money. Ati 
opinion, tlioreToro, so directly contrary 
to that of Quintns Mucins lias prevailed, 
that it is admitted tliat hy special agree- 
ment a partner may share the profit, 
and yet” hot be responsible for the loss, 
as Servius consistently held. This must 
be understood as meaning that, if 
there is X)rofit on one transaction and 
loss on another, the accounts must he 
balanced, and only the not he 

reckoned as x)rolit, 

Gai. iii. 149 ; D. xvii. 2. aO. 

A partnership in which one partner was totally excluded from 
gain was void. The jurists called it a leonhna sodctiis, as the 
other partner would have the lion’s share. (J). xvii. 2. 21). 2.) 

With resp)ect to the power of one partner to bind aiioihorj a 
X)oint not touched on by Justinian, we may observe that, as between 
the partners themselves, any one who acted in behalf of the rest 
was their mandatary, and, beyond acts of pure administration of 
their affairs, "could only be empowered to act by their express 
desire (jnandatum). If he was so emx)owered 5 hes had an action 
against them for all expenses and losses he incurred, and wiis bound 
to account to them for the profits. With regard to tMl'd. persons, 
as the Eoman law, strictly speaking, took no notice of any one who 
was not a party to the particular contract, they could not sue, or 
be sued by, the remaining j^artners, who were not parties. The 
I praetor, however, allowed the remaining partners to sue if they 
^ had no other means of protecting their interests (1). xiv. ll. 1, 2) ; 
l and the stranger to sue, if the j)artners had benefited by ftie con- 
I tract. (D. xvii. 2. 82.) 

3. Illud expeditum est, si in una 3. Of course if the share on one 

causa pars fuerit expressa, veluti in side only is expressly agreed on, as on 
solo lucro vel in solo damno, in the side of profit only, or on that of 
altera vero omissa : in eo quoque, loss only, the same share is to be con- 
quod praetemiissum est, eandem sidered as held on the side of which 
partem servari. no mention is made. 

Gtai. iii. 150. 

4. Manet autem societas eo 4, A partnership continues as long 
usque, donee in eodem consensu as the partners continue to agree that 
pexseverayerint at cum aliquis re- it shall do so ; but if any one partner 
nnnti^verit societati, solvitur so- renounces the partnership, then the 
ciefeis. Bed plane si quis callide in partnership is dissolved. If, however, 
hoc renuntiaverit societati, ut ob- he makes this renunciation with a 
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eos justnm sit meliore condicione in 
societatem admitti : nam et ita coiri 
X)osse societatem non dubitatur, ut 
alter pecuniam conferat, alter non 
conferat et tamen lucrmn inter eos 
commune sit, quia s^epe o])era ali- 
cujus pro pecunia valet. Et adeo 
contra Quinti Mucii sententiam ob- 
tinuit, ut illud quoque constiterit, 
posse convenire, ut quis lucri partem 
ferat, damno non teneatur, quod et 
ipsimi Servius convenienter sibi 
existimavit : quod tamen ita intellegi 
oportet, ut, si in aliqua re lucrum, 
in aliqua damnum allatum sit, com- 
pensatione facta, solum quod super- 
est, intellegatur lucri esse. 
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veniens aliquod lucrum solus habeat, 
veluti si totorum bononun socius, 
cum ab aliquo heres esset relictus, 
in hoc remmtiaverit societati, ut 
hereditatem solus lucrifaceret, cogi- 
tur hoc lucrum communicare : si 
quid vero aliud lucrifaceret, quod 
non captaverit, ad ipsum solum 
pertinet: ei vero, cui renuntiatum 
est, quidquid omnino post renuntia- 
tam societatem adquiritur, soli con- 
cechtur. 


G-ai. iii. 151 ; 


secret motive, such as that lif- mav 
alone enjoy a gain which lie 
aw^ts him; as, for instance, if an in- 
heritance has been left to a membe r oVa 
partnership embracing all the pri>pert v 
of each of the partners, and he re- 
nounces the partnership to enjov alone 
the advantage of an inheritaiice left 
him; he is compeDed to share thi- 
source of gain with his partners. But 
xf he gains anything without such pre- 
vious design, he alone profits bv it ; 
while the partner who has received his 
renunciation alone takes all that is 
acquired after the remmeiation of the 
partnership has been made. 

Jy. x\ii. 2. 65. 3. 


The contract of partnership may have different modifications. 

It may be made during or from a certain time or conditionally. 
(D. xvii. 2. l.pr.) But there can he no partnership to last for ever, 
as no one can be forced to remain a partner against his will. ( D. 
xvii. 2. 70.) Any partner may renounce, i.e. withdraw, when he 
pleases, but if the time during which the partnership is to last has 
been fixed, he cannot escape liability during that period, and even 
if no time has been fixed he must not so relme as to force on a dis- 
advantageous sale of partnership property. (D. xvii. 2. 65. 5 and 6.) 

The remaining paragraphs of this fetle treat of the modes in 
which the partnership may be dissolved. Ulpian, enumerating the 

causes of the dissolution of partnership, says, ^ Soeietas 

ex^rsonisy ex rebus^ ex voluntate^ ex aefione.^ (D. xvii. 2. 66. 10.) 
TSx personis^ when one of the parties is dead or incapacitated, as 
by confiscation (^‘piiblicatio) of goods, when the treasury succeeds 
to his persona (paragr. 7) ; ex rebus ^ when the purpose of the part- 
nership is effected, or its subject-matter has ceased to exist, as in | 
the case of cession of goods (paragr. 8) ; ex voluntate. when one | 
partner renounces ; and ex actionej when one partner compels a | 
dissolution of partnership by action. We may add ex teniiK^re^ if j 
the partnership was only temporary. 


5. Solvitur adhuc societas etiam 
morte socii, quia qui societatem 
contrahit, ' certam personam sibi 
elegit. Seel et si consensu plurium 
societas coita sit, morte nnius socii 
solvitur, etsi plures supersint, nisi 
si in coeimda societate ahter con- 
venerit. 


Gai. iii. 152 ; 


5. A partnership is also dissolved 
by the death of a partner, as he who 
enters into a partnership chooses a par- 
ticular person to -whom he binds Mm- 
self. And even if there are more tlmn 
two partners, the death of any one 
dissolves the partnership although 
more one survive, unless on ttie 

formation of the partnership it has 
been otherwise agreed- 
D. xvii. 2. 65. 9- 


Although, in forming the partnership, the parti^ a^e 

that, if any one ceased to he a partner, the rest should still continue 
partners, or, to speak more accurately, should immediately an 
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veniens aliquod lucruni solus habeat, 
veluti si totorum bononun socius, 
cum ab aliquo heres esset relictus, 
in hoc remmtiaverit societati, ut 
hereditatem solus lucrifaceret, cogi- 
tur boc lucrum communicare : si 
quid vero aliud lucrifaceret, quod 
non captaverit, ad ipsmn solum 
pertinet: ei vero, cui renuntiatum 
est, quidquid omnino post renuntia- 
tam societatem adquiritur, soli con- 
ceditur. 


G-ai. iii. 151 ; 


secret motive, sucb as that he mav 
alone enjoy a gain winch lie kiiJ a\ *. 
awaits him; as, for instance, if an 
heritance has been left to a membe r of n 
partnership embracing all the pri>|ierty 
of each of the partners, and he re- 
nounces the partnership to enjov alone 
the advantage of an inheritance ieft 
him; he is compeDed to share thi.- 
source of gain with his partners. But 
if he gains anything without such pre- 
vious design, he alone profits by it: 
while the partner who has reeieived his 
renunciation alone takes all that is 
acquired after the remmeiation of the 
partnership has been made. 

D. xtui. % 65. 3. 


The contract of partnership may hare different modifications. 

It may he made during or from a certain time or conditionally. 

(D. xvii. 2. l.pr.) But there can he no partnership to last for ever, 
as no one can be forced to remain a partner against his will. ( D. 
xvii. 2. 70.) Any partner may renounce, i.e. withdraw, when he 
pleases, hut if the time during which, the partnership is to last has 
been fixed, he cannot escape liability during that period, and even 
if no time has been fixed he must not so retire as to force on a dis- 
advantageous sale of partnership property. (D. xvii. 2. 65. 5 and 6.) 

The remaining paragraphs of tHs Title treat of the modes in 
which the partnership may be dissolved. Ulpian, enumerating the 

causes of the dissolution of partnership, says. ‘ Soeietas i^ulciinr 

ex^rsonisj ex rebus ^ ex voluntatej ex aefione.^ (D. xvii. 2. 66. 10.) 

Hx personis^ when one of the parties is dead or incapacitated, as | 
by confiscation {piiblicatio) of goods, when the treasury succeeds 
to his persona (paragr. 7) ; ex rebus ^ when the purpose of the part- 
nership is effected, or its subject-matter has ceased to exist, as in | 
the case of cession of goods (paragr. 8) ; ex volunttjte. when one | ^ 
partner renounces ; and ex aotionej when one partner compels a | ' 
dissolution of partnership by action. We may add ex if | ^ 

the partnership was only temporary, 


5. Solvitur adhiic soeietas etiam 
morte socii, quia qui societatem 
contrahit, ' certam personam sibi 
elegit. Seel et si consensu plurium 
soeietas coita sit, morte nnius socii 
solvitur, etsi plures supersint, nisi 
si in coeunda societate aliter con- 
venerit. 


5. A partnership is also dissolved - 
by the death of a partner, as he who 
enters into a partnership chooses a 
ticular person to whom he hinds him- 
self. And even if there are more tlmn 
tvro partners, the death of any one 
dissolves the partnership although 
more tha'n one survive, unless on ttie 
formation of the partnership it has 
been otherwise agreed- 



Gai. iii. 152 ; 35. xvii. 2. 65. 9- 

Although, in forming the partnership, the partly rmght 
that, if any one ceased to he a partner, the rest should still continue 
partners, or, to speah: more accurately, should immediately and 
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without fresh agreement form a new partnership, yet no one could 
validly rnal-s it part of the contract that his heirs should, on his 
death, be admitted partners, _tlie..contract being personal. There 
was an exception made to this rule in the case of vactt— 

gales. (D. xvii. 2. 59. pr.) 

6. Item si alieujus rei contracta 6. If the partnership has been 
societas sit et finis negotio impositus formed for a single transaction, when 

" estj'finitur soeietas. the transaction is oomxileted, the j>art- 

nership is ended. 

D. xvii. 2. 65. 10. 

7. Publicatione quoque distrahi 7. It is evident, also, that a part- 

societatem manifestinn est, scilicet nership is dissolved by confiscation, as 
si mii versa bona socii pubhcentiir : if all the property of a partner is con- 
nam cum in ejus locum alius' sue- fiscated ; for this partner, as another 
cedit, pro mortuo habetur. person succeeds into his jilace, is con- 

sidered dead. 

' . S D. xvii. 2. 65. 12. 


8. Item si quis ex soeiis, mole 
debiti praegravatus,- bonis suis ces- 
serit et ideo propter publica ant 
propter privata debita substantia 
ejus veneat, solvitur societas. Sed 
hoc casu si adhuc eonsentiant in 
societatem, nova videtur incipere 
societas. 


mole 8. So, too, if one of the partners, 
s ces- borne down by the weight of his debts, 
a ant makes a cession of his goods, and his 
itantia property is tEerefbre sold to satisfy his 
. Sed debts, public or private, the partnershi}) 
mt in is dissolved. But in this ease, if the 
Lcipere parties agree still to continue part- 
ners, a new pai'tnership would seem to 
be begun. 

Gai. iii. 153. 154. 


The jjersona of an individual might, we know, be destroyed even 
in his lifetime and passed on to a successor, as, for instance, by 
the memma and media cajntis demimiUo^ and by the piMimiio 
, « confiscation of all the goods of the demimdm^ which was one of 

their consequences, so that the was his successor (D. xlviii. 

1), or by the sale of his property in the mass either for the 
treasury in the case of criminals (lectio Irnwriim^ the 
^puhlicatio), or of private individuals in certain cases 
I insolvency (emptio honoTwm)^ or when he had made a csssio 

j honofum ®der the lex Julia. (See Tit. 12 of this Book.) In 

the time * Justpiian sales in one mass of a whole patrimony were 
obsolete, and therefore confiscation (puhlicatio), when the fiscus 
was the successor, and c^^iQ^3.QJkQTum are alone mentioned here ; 

I the latter, however, as taking away the fortune of the partner, and 
not as destroying his persona. i - ^ A t 

Of course the partnership might be immediately renewed with 
the partner whose goods had been confiscated or ceded to creditors, 
if the other partners were willing to enter into what was really a 
new partnership, as it might if the partner had lost his 'cwitm by 
^ rmdm deminutio] for partnershipj being a contract of the jm 


could be formed with a stranger. 
deminutio did not cause 


(GAi.iii..lS4.) The 
i dissolutibn of the 
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without fresh agreement form a new partnership, yet no one could 
validly make it part of the contract that his heirs should, on his 
death, he admitted partners, th§. contract being personal. There 
was an exception made to this rule in the case of Hooudcdcs v(3cti.‘~ 
gales. (D. xvii. 2. 59. pr.) 


, / 6. Item si alicujus rei contracta 6. If the partnership has been 

societas sit et finis negotio impositns formed for a single transaction, when 
' est,'finitnr societas. the transaction is completed, the part- 

nership is ended. 

D. xvii. 2. 65. 10. 


7. Pnblicatione quoqne distrahi 7. It is evident, also, that a part- 


societatem manifestnm est, scilicet nership is dissolved by confiscation, as 


si universa bona socii pnhhcentiir : if aU the property of a partner is coir 


nam cum in ejus locum ahus' sue- fiscated ; for this partner, as another 


cedit, pro mortuo hahetur. 


person succeeds into his place, is con- 
sidered dead. 


D. xvii. 2. 65. 12. 


8. Item si quis ex soeiis, mole 
debit! praegravatus,- bonis suis ces- 
serit et ideo propter publica ant 
propter privata debita substantia 
ejus veneat, solvitur societas. Sed 
hoc casu si adhuc eonsentiant in 
societatem, nova videtur incipere 
societas. 


, mole 8. So, too, if one of the partners, 
is ces- borne down by the weight of his debts, 
a aut makes a cession of his goods, and his 
stantia property is therefore sold to satisfy his 
. Sed debts, public or private, the partnershij) 
int in is dissolved. But in this ease, if the 
icipere parties agree still to continue part- 
ners, a new partnership would seem to 
be begun. 

Gai. hi. 153. 154. 


The persona of an individual might, we know, be destroyed even 
AiU ^ lifetime and passed on to a successor, as, for instance, by 
maxima and media capitis demimiUo^ and by the pnhlmdio 


, confiscation of all the goods of the deminidus^ which was one of 

that the was his successor (D. xlviii. 

1), or by the sale of his property in the mass either for the 
treasury in the case of criminals (sectio Imiorum^ the 
puhlicatio), or of private individuals in certain cases" 
of insolvency (emptio lonoTum)^ or when he had made a mssio 
honorum ^der the lex Julia. (See Tit. 12 of this Book.) In 
the time * Justinian sales in one mass of a whole patrimony were 
obsolete, and therefore confiscation (^ptihlicatio'), when the fiscus 
was the successor, and gj^wi^Jo^ojuqtvm are alone mentioned here: 

I 4.U^ 7 . . . 7 • . ^ I 


I the latter, however, as taking away the fortune of the partner, and 
not as destroying his ^ersoTMs. ’ ; • ' : ■ - 

Of course the partnership might he immediately renewed with 
the partner whose goods had been confiscated or ceded to creditors, 
if the other partners were willing to enter into what was really a 
new partnership, as it might if the partner had lost his -evoitm by 
the media deminutio ; for partnership, being a contract of the 
gmhum, could be formed with a stranger. (Gai. iii. 154.) ^he 
minima cofitis deminutio did not cause a dissolution of tbe 
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; partnership, ami a peraon apogated or emancipated still remained 
, a partner. (D. svu. 2. 65. 11; Poste’s Qtdus, 426.) The 
arrogator, however, did not become a partner, as a new partner 
conld not be introduced without the consent of the others 
Soaietas (pmiuulmoclum ad Iteredes socii non transit, ita nee ad 
arroijaiorem, no alioquin invitus quis socius effidatur cui non vuli 
(D. xvii. 2. 65. 11.) 

9. Socius socio utrum eo nomine 9. It has been questioned whether ' 

tantiun teneatur pro soeio actione, one partner can only be made answer-' ’ 
si quid dole cominisent, sicnt is, qui able to another by the action ®ro ' ’ ' 

deponi apud se passtis est, an etiam socio, if he has been guilty of malicious •' ' ' - ' - '’I 

ciilpjB, id est desidise atcj^iie neg*- wrong, as a depositary is, or wlietlier i 

ligentijB nomine, quiesitum est: also for a fanlt, that is, for careless- ^ 

Xiraevaluit tamen, etiam culpee no- ness and negligence. The opinion has i 

mine teneri enm. Culpa autein non prevailed that he is also answerable for 1 

ad exactissimam diligentiam diri- a fanlt, but the fanlt is not to be ^ 

genda est ; sufficit enim talem dili- measured by a standard of the most 

gentiam in commnnibus rebus perfect carefulness possible. It is 

adhibere socimn, qnaleni suis rebus sufficient that he should be as careful 

adliibere solet.^ Nam^ qui parmn of things belonging to the partnership 

diligentein socium sibi adsumit de as he is of his own property. For he 

se queri, hoe est sxm id impruden- who accepts as partner a person of 

tue impntare debet. careless habits, has only himself to 

blame, that is must set it down to the 
score of liis own imprudence. ' r.., ^ 

D. xvii. 2. 72. 

Societm j'm (juiKlaYmnodo fraiernitatis in se hahet, (D. 

2. 63. pr.) Hence, while each partner had, if sued, an allowance , 

(termed the hmefiAdmn (mnpetentice) made for him, and was orAj 
held responsible to tlie extent of his means (Bk. iv. Tit. 6. 38), yet, 
on the other hand, if he was condemned in an action socio^ ^ m 

was marked with infamy. (D. xvii. 2. 63. pr., 1-3 ; D. iii. 2. 1.) 

The remedy in almost every case that 

conld arise between partners. It was employed, for instance, to ^ 
enforce accounts, to get compensation for losses, and to dissolve 
the partnership. If any partner was guilty of a delict against his ^ ^ 

partners, such as theft, lie would be made amenable by such actions 
as the actio vi Inyriormn raptoi'um^ or Xegis Aq;uilice^of which 

we read in the Fovirtli I5ook. There was also another ^ion inci- 
dent to partnerships, called the aoUo oommuni cUvidnndOj which 
was brought to, procure a pirtition, by the judex^ of the common 
property, (D. xvii. 2. 43 ; Introd. sec. 103.) 


Tit. XXVI. DB MANDATO. 

Mandatum contrahitiur quinque* The contract of mandate is fornied 


nodis, sive mw tantum gratia aliquis 
iibi mandet, sive sua: et tua, sive 
iliena tantuih, sive siia et aliena, 
sive tua et aliena. At si tua tantum 
^atia tibi mandatum sit, superva- 


in five modes ; according as a manda- 
tor gives you. a mandate for his benefit 
only, or for his benefit and/or yours, 
or for the benefit of a third person 
only, or for his benefit and that of a* 
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; partnership, ami a person araogated or emancipated, still remained 
^ a partner. (D. xvii. 2. 65. 11; Posters Gwius^ 426.) The 
arrogator, however, did not become a partner, as a new partner 
could not be introduced without the consent of the others. 
Societas quemiuhnodum^ ad Iteredes socii non tmnsU, ifa, nee ad 
arrogatorem, ne alioqrdn mvitus cpiis sociiis efficiatur aid non vult. 
(D. xvii. 2. 65. 11.) 


9. SociiTS socio iitrum eo nomine 
tantiim teneatnr pro socio actione, 
si quid dolo commiserit, sicut is, qni 
deponi apud se passns est, an etiam 
cnlpic, id est desidise atqiie neg- 
ligentiiE nomine, qnoesituin est : 
pracvahiit tamen, etiam culpee no- 
mine teneri enm. Culpa autein non 
ad exactissimam diligentiam diri- 
genda est : sufficit enim talem dili- 
gentiam in communibus rebus 
adhibere socimn, qiialem suis rebus 
adliibere solet. Nani qni parmii 
diligentem socium sibi adsumit de 
se queri, hoc est sme id imprnden- 
tbe imputare debet. 


9. It has been questioned whether 
one partner can only be made answer-” 
able to another by the action ^ro 
socio, if he has been guilty of malicious 
wrong, as a depositary is, or whether 
also for a fault, that is, for careless- 
ness and negligence. The opinion has 
prevailed that he is also answerable for 
a fault, but the fault is not to be 
measured by a standard of the most 
X3erfect carefulness possible. It is 
sufficient that he should be as careful 
of things belonging to the partnership 
as he is of his own property. For he 
who accepts as partner a person of 
careless habits, has only himself to 
blame, that is must set it dowm to the 
score of Ihs own imprudence. ' r.., / 

D. xvii. 2. 72. 
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8ocmtm (juodarmnodo fraiermtatis in se liahet. (D. xvii. • 

2. 63. pr.) Hence, while each partner had, if sued, an allowance , 
(termed the hmefiddwm competentice) made for him, and was only 
held responsible to tlie extent of his means (Bk. iv. Tit. 6. 38), yet, 
on the other hand, if he was condemned in an action pyit'^ socio^ ^ jf 

was marked with infamy. (D. xvii. 2. 63. pr., 1-3 ; D. iii. 2. 1.) 

The actionj^ the remedy in almost every case that 

could arise between partners. It was employed, for instance, to 
enforce accounts, to get compensation for losses, and to dissolve 
the partnership. If any partner was guilty of a delict against Ms 
partners, such as theft, lie would be made amenable by such actions 
as the actio fiorti^ vi InyrKmim 'raptoTiim^ or Xegis Aquilice^o^ which 
we read in the Fourtli IMok. There was also another *tion inci- 
dent to partnerships, called the actio communi dividiindo^ wMch 
was brought to, procure a partition, by the judex^ of the common 
property, (D. xvii. 2. 43 ; Introd. sec. 103.) 
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DB MANDATO. 

Mandatum contrahitur quinque* 
nodis, sive ema' tantum gratia aliquis 
iibi mandet, sive sua: et tua, sive 
iliena tantuiU, sive siia et aliena, 
sive tua et aliena. At si tua tantum 
^atia tibi mandatum sit, superva- 


The contract of mandate is formed 
in five modes ; according as a manda- 
tor gives you a mandate for his benefit 
only, or for his benefit and for yours, 
or for the benefit of a third person 
only, or for his benefit and that of a* 
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cuum est mandatmn et ob id niiUa third person, or for your benofit and 
ex eo obligatio nee mandati inter that of a third person. A jnandat(^ 
VOS actio nascitur. made for your benefit only is u.soleR,s, 

and does not produce between you any 
obligation or action mamlatL 
D. xvii. 1. 2. pr. ; Gai. iii. 155, 15(3. 

In tlie tbeory of Eoman law one person could not represent 
another. The person who actually made the contract, who uttered 
the binding words, or went through the binding forinalitit's, wiis 
the only Jegal contractor ; he alone could sue and sued. Tim 
law would not take notice that it was really in behalf of anothw- 
that he made the contract. 

But a friend on whom reliance could be placed niiglit be per- 
suaded to make the contract in his own name. Honour and frimid- 
ship would then effect what the law would not compel. This friend 
would give up all that he gained by tlie contract to the person at 
whose request he entered into it. The promise to perfonn this act 
of friendship was given, in the old times of Eoman manners, with, 
an appropriate formality. The person really interested took the 
friend by the right hand, and told him that he placed in his luind 
the trust he was anxious to have discharged. The trust, or com- 
mission itself, was hence called mmidatnm Plau- 

tus thus describes the ceremony (Gcvi^tiv, ii. 3} : 

Tynd. JScbg per clextemm tumn, to dcxtem rethuy/bs ma/ibv^ 

Obsecro, infidelior mild 716 fuas^ qucmrh ego nmi Uhi, 

Tu hoc age, ki mild hems 7mno es, tn paironm, tit 'jHiter ; 

Tibi commendo spes opesqtie 7wem. 

.Ph. MafbdtwH sdtis^ 


The execution of a mcmidaktm was thus a discliarge of an offico 
of friendship. Originem ex officio akpie (mmcltia traJdi, (I), xvii. 
jJ-. 1. 4.) And it never lost the traces of its origin. It wjsjdway^s 
■fcbe manidatcmniH, i.e. the person cliarged 
with the mandatum, was obliged to bestow on it tlu^ care of tlie 
most diligent paterfamilias (0. iv. 35. IS), and if he failed to dis- 
charge the trust, and was condemned in an aMio 7 mi 7 hdati, he was 
stamped with infamy. (D. iii. 2. 1 ; Introd. sec. 48.) 

When the introduction of the praetorian system furnished a 
jinethod by which be enforced, friends 

I who entered into such an agreement were obliged to discharge their 
jreciprocal duties. The praetor, by the actio mmidaM dlreota given 
|to the mandator, compelled the mandata/rms to account for all he 
^ I received, and to pay over the profits, and, by the actio mafbdatt 
given to the mcmdaia/rkis, compelled the mmidator (i.e. 
^^the person who requested the favour) to reimburse, with interest, 
rr'“ mandatoirius for all expenses incurred, to indemnify him foi* 
all losses, and to free him from all obligations contracted in the 
execution of the mandate. It is in this sense that the contracts of 
mandgMm may be said to be bilateral. 

Tie praetorian law went a great step further, by allowing the 
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cuum est mandatim et oB id nidla third person, or for your benefit and 
ex eo obligatio nee mandati inter that of a third person. A_ inandato 
VOS actio nascitur. u^ade for your benefit only is u.seles.s, 

and does not produce ])etween you any 
obligation or action manclatL 
D. xvii. 1. 2. pr. ; Gai. iii. 155, 150. 

In tlie theory of Eoman law one person could not represent 
another. The person who actually made the contract, who uttered 
the binding words, or went through the binding fonnalititvs, wiis 
the only Jegal contractor ; he alone could sue and be sued. 'Idu^ 
law would not take notice that it was really in behalf of anothiu* 
that he made the contract. 

But a friend on whom reliance could be placed might be per- 
suaded to make the contract in his own name. H'.ouour and frieud- 
shlp would then effect what the law would not compel. This friend 
would give up all that lie gained by tlie contract to the person tit 
whose request he entered into it. The promise to perform this act 
of friendship was given, in the old times of Eoman manners, with, 
an appropriate formality. The person really interested took the 
friend by the right hand, and told him that he placed in his hand 
the trust he was anxious to have discharged. The trust, or com- 
mission itself, was hence called (rrhmmjLni^ Plau- 
tus thus describes the ceremony ii. 3) : 

Tynd. Hcbg per clexteram tuam, te doxtera redvnmiH 'm>(vn>u^ 

Obsecro, infidelior mild ne fam, puam ego mm tlhi, 

Tu hoc age^ ki mild heniH nimbo c,s*, tn patrowm^ tu pater ; 

Tibi commando spas ope^gna mem. 

.Ph. Mand((sH wn/iV. 


The execution of a mcmdaktm was thus a discharge of an oflico 
of friendship. Originem ex officio akjne anmrltia traJdt (I), xvii. 
^1. 1. 4.) And it never lost the traces of its origin. It ^was alway;w 
necessarily g ratuitous : the manidatcmniH^ i.e. the person cliarged 
with the mandatum, was obliged to bestow on it the care of tlie 

f ist diligent paterfamilias (0. iv. 35. IS), and if he failed to dis- 
arge the trust, and was condemned in an arMo rmmdaM, he was 
stamped with infamy. (D. iii. 2. 1 ; Introd. sec. 48.) 

When the introduction of the praetorian system furnished a 
method by which every equitable claim, could be enforced, friends 
who entered into such an agreement were obliged to discharge their 
reciprocal duties. The praetor, by the actio mandati direcia given 
to the mandator, compelled the mandata/rius to account for all he 
I received, and to pay over the profits, and, by the actio mandati 
,;:,i ^ mamdatcmns, compelled the mandator (i.e. 

,.‘1^ ^ ^the person who requested the favour) to reimburse, with interest, 

^ ‘ mandatandus for all expenses incurred, to indemnify him for 

k all losses, and to free him from all obligations contracted in the 

execution of the mandate. It is in this sense that the contracts of 
man^ium may be said to be bilateral 

The praetorian law went a great step further, by allowing the 
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mandator to bring equitable actions againstj and to be sued by, tbe 
tliircl party, with whom the mandctkirim contracted. First as to 
actions brought by the mandator. Whatever direct actions the' /^t*^^ 
mmukdarvm would properly have brought or was liable to, the^ 
nuindator was allowed to bring in the shape of aptiones ;| 
and if the mandator sued or intended to sue, the mandatcwius 3 =5 

could not sue. As, for instance, where the maoidatarim would 
have brought a condidio^ or an adio empti or venditi. the 
dator was allowed to bring a candidio utilis^ or an actio tdilis 3 y 8 
imvpti or venditi. (D. xix. 1. 13. 25.) In the case of a special 
mandate, these actions were allowed as of course ; in the case of 
a general mandate, only when the mandator had no other way of 
protecting his interests (D. xiv. 3. 2) : a mandate being termed 
special when one man charged another with the execution of one 
or more particular things, and general when he asked him to repre- 
sent him, in all his affairs. ' ^ 

Secondly as to actions brought against the mandator. There ** 
were some acts, of a solemn character, in which one citizen could 
fat no time of Homan law act for another, such as bringing any of 
I the mancipation, maki ng testa niepts, or the cretio 

lor ad;ili(i of an inharita-nm. h*. Tit, 0 5 ISTop did f.T-iia 


V 

e* 

s« 




! or (uiUw cjf jui^inlieritance. (Bk. ii. Tit. 9. 5, note.) Nor did the 
civil law ever permit any one, except a son or a slave (Tit. 28), to 
contract for another so as to make tlie person for whom he con- 
tacted directly responsible or directly able to sue on the obligation. 
But tlie pimtoriau system gradually recognised the intervention of 
an agent. A J^jjzdtopj i.<^- a person authorised formally to conduct 
a suit, was allowed to act on belialf of the plaintiff or defendant, 
and fully reprevseuted his principal. (See Bk. iv. Tit. 1 0. pr., note.) 
'^riu^ manager of a ^hop (^inditor) and the captain of a s hip 
{mtujidar nark) were permitted to bind their employers (Bk. iv. 
'!lht. 7. 2 ), a-nd by an extension of the actions appropriate to these 
cases, i.e. by allowing a ntilU adio quad inditoria (D. xvii. 1 . 
10. 5), tlio praetor made all emj)loyers liable for acts of their I 
agents authorised by or profitable to them, and allowed actions ‘ 
to brought directly against the employer without regard to tli© 
proctirator or agent ; and this was the mode in which the mandator 
was made responsible. Tlie prmtor also gave the mandator the 
right to sue directly without tEe^ consent of the agent (D. iii. 3. 
() 8 ) ; ii right not given by the adiamn inditorka and excroitorice 
except in special cases. Thus, ultimately, obligations were ac-l 
quired by or against the manda.tor through the agent, and not for 1 
him by the agent. 


1, Mandantis tantum gratia in- 1. A mandate is made for the 
tervenit mandatmu, velixti si quis heiiofit of the mandator o%ly; if, for 
tibi mandet, ut negotia ejus gereres, instance, any one gives you a mandate 
vel ut fundum ei emeres, vel ut pro to transact his business, to buy an 
eo sponderes. estate for him, or to become surety 

for him, t 

D, xvii, 1. 2. 1. 
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mandator to bring equitable actions against, and to be sued by, tbe 
tliird' party, witli whom the mandatarvm contracted. First as to 
actions brought by the mandator. Whatever direct actions the^ /^t*^^ 
rnmidatwrim would properly have brought or was liable to, the^ 
mandator was allowed to bring in the shape of aptiones ;| 3 . 
and if the mandator sued or intended to sue, the mandatarius 


5 _ ^ , 

could not sue. As, for instance, where the mandatarms would 
have brought a condictio^ or an actio empti or venditL the /!? ' 

dator was allowed to brine: a condictio 


to bring a co7idictio utilis^ or an actio idilui y? 
imipti or venditi. (D. six. 1. 13. 25.) In the case of a special 
mandate, these actions were allowed as of course ; in the case of 
a general mandate, only when the mandator had no other way of 
protecting his interests (D. xiv. 3. 2) : a mandate being termed 
special when one man charged another with the execution of one 
or more particular things, and general when he asked him to repre- 
sent him in all his affairs. 


Secondly as to actions brought against the mandator. There 


were some acts, of a solemn character, in which one citizen could 
i‘at no time of Homan law act for another, such as bringing any of jvtkC 


I the mancipation, maki ng testa igepts, or the cretiol 

or adUw^ (Bk. ii. Tit. 9. 5, note.) "NTop did fbAi ^ 
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11 . Tit. \). by note.) Nor did the] 
civil law ever permit any one, except a son or a slave (Tit. 28), to 
contract for another so as to make tlie person for whom he con- 
ti'acted directly responsible or directly able to sue on the obligation. 
But tlio pnntorian system gradually recognised the intervention of 
an agent. ^ person authorised formally to conduct 

a suit, was allowed to act on behalf of the plaintiff or defendant, 
and fully reprevseuted his principal. (See Bk. iv. Tit. 1 0. pr., note.) 

manager of a ^hop (i/)iditor) and the captain of a ^ip 
{mtujidar narld) were permitted to bind their employers (Bk. iv. 
'!lht. 7. 2), luid by an extension of the actions appropriate to these 
cases, i.e. by allowing a 'utilU adio (pimi imtitoria (D. xvii. 1. 
10. 5), tlio pnotor made all emj)loyers liable for acts of their I 
agents autlioriscd by or profitable to them, and allowed actions 
to bt^ brought directly against the employer without regard to the 
proctirator or agent ; and this was the mode in which the mandator 
was made responsible. Tlie prmtor also gave the mamlator the 
right to sue directly without tKe^ consent of the agent (D. iii. 3. 
()8) ; a right not given by the adionoH mditorko and exercitorice 
except in special cases. Thus, ultimately, obligations were ac-l 
quired by or against the mmidator througli the agent, and not for 1 
him by the agent. 


1. Mandantis tantum gratia in- 1. A mandate is made for the 
tervenit mandatum, velixti si quis henofit of the mandator o%ly; if, for 
tibi mandet, ut negotia ejus gereres, instance, any one gives you a mandate 
vel ut fuxidum ei emeres, vel ut pro to transact his business, to buy an 
eo sponderes. estate for him, or to become surety 

for him, t 
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This is the usual case of a mctndcdwn. Justinian employs 
here, it may be remarked, the word sponcleres^ although spo7Lsore>s 
no longer existed. (See Tit. 20.) 

2. Tua et manclantis, veluti si 2. A mandate is made for yoiir 

mandet tibi, ut pecuniam sub usuris benefit and that of the mandator ; if, 
crederes ei, qui in rem ipsius mutua- for instance, he gives a . mandate to 
retur, aut si, volente te agere cum you to lend money at interest to a 
eo ex fidejussoria causa, mandet person who borrows it for the purposes 
tibi, ut cum reo agas periculo man- of the mandator; or if, when you are 
dantis, vel ut ipsius periculo stipu- aboutto suehimasaj^x?eyw^f^^o•r,he gives 
leris ab eo, quern tibi deleget in id, you a mandate to sue the principal at 
quod tibi debuerat. * his risk, or to stipulate at his risk for 

payment of something owed by him to 
you, with a person whom he appoints 
as his substitute. 

D. xvii. 1. 2. 4 ; D. xvii. 1. 45. 7, 8. 

Volente te agere cum eo ex fidejussoria causa. Under the 
law anterior to Justinian, the creditor could sue either the debtor 
or the fidejussor^ but not both. If he elected to sue the latter, 
fidejussor might give him a mandaiim to sue the debtor, and 
then, if the creditor did so, the fidejussor would be freed from 
any obligation as fidejussor^ but would be bound as mandator ; 
and thus the mandate would be for the benefit of the fidejitssor^ 
because he would be sued after the principal, and for the benefit 
of the creditor, because he could sue the principal first and then 
the surety in his quality of mandator, whereas he could not 
ordinarily sue both the principal and the surety, but was obliged 
to make his choice between them, as the litis contestatio in the 
action he first brought extinguished the obligation they had jointly 
.iiiade. This could not be of any use after jJustinian. had decided 
the principal debtor should be sued &st, and then, if there 
deficiency, the fidejussor, (See Tit. 20. 4.) 

" ^<5 quern tibi deleget. The debtor points out to the creditor 

i a third person who owes the debtor a sum equal to his debt to the 

creditor, and asks tbe creditor to stipulate with this third person 
for payment of the amount due from the debtor. If the third 
person does not pay, the debtor is held responsible as mandator. 

I The creditor thus benefits, as he has two persons to sue, and the 
debtor benefits, because he employs his creditor to collect a debt 
I due to him. 

3. Aliena tantmn causa ^ inter- 3. A mandate is made for the bexie- 

venit m^datiim, yelnti si tibi man- fit of a third person, if, for example, 
det, ut Titxi negotia gereres, vel ut the mandator bids you manage the 
Titio fondum emeres, vjd ut pro affairs of Titius, or buy an estate for 
litio sponderes. w Titius, or become surety for Titius. 

D. xvii. 1. 2. 2. 


4, Sua et aliena, veluti si de 
conomimibus suis et Titii negotiis 
geren$[s tibi mandet, vel ut sibi et 
Titio fundum emeres, vel ut pro eo 


4. A mandate is made for the bene- 
fit of the mandator and of a third 
person, if, for example, the mandator 
gives you a mandate to manage affairs 




380 


LIB. III. TIT. XXVI. 


This is tli6 usual cas6 of a 'inaudcbtuTii. Justinian employs 
here, it may be remarked, tlie word sponcleres^ although sponsor 
no longer existed. (See Tit. 20.) 


2. Tua et manclantis, veluti si 
mandet tibi, ut pecimiam sub usuris 
crederes ei, qui in rem ipsius mutua- 
retur, aut si, volente te agere cum 
eo ex fidejussoria causa, mandet 
tibi, ut cum reo agas periculo man- 
dantis, vel ut ipsius periculo stipu- 
leris ab eo, quern tibi deleget in id, 
quod tibi debuerat. * 


2. A mandate is made for your 
benefit and that of the mandator; if, 
for instance, he gives a .mandate to 
you to lend money at interest to a 
person who borrows it for the purposes 
of the mandator; or if, when you are 
about to sue him as & fidejussor, lie gives 
you a mandate to sue the principal at 
his risk, or to stipulate at his risk tor 
payment of something owed by him to 
you, with a person whom he appoints 
as his substitute. 


D. xvii. 1. 2. 4 ; D. xvii. 1. 45. 7, 8. 


Volente te agere cum eo ex fidejussoria causa. Under the 
law anterior to Justinian, the creditor could sue either the debtor 
or the fidejussor^ but not both. If he elected to sue the latter, 
Hht fidejussor might give him a mandaiiim to sue tlie debtor, and 
then, if the creditor did so, the fidejussor would be freed from 
any obligation as fidejussor., but would be bound as mandator ; 
and thus the mandate would be for the benefiit of iliQ fidejussor., 
because he would be sued after the principal, and for the benefit 
of the creditor, because he could sue the principal first and then 
the surety in his quality of mandator^ whereas he could not 
ordinarily sue both the principal and the surety, but was obliged 
to make his choice between them, as the litis contestatio in the 
action he first brought extinguished the obligation they had jointly 
A made. This could not be of any use after jJustinian, had decided 
principal debtor should be sued &st, and then, if there 
was any deficiency, the fidejussor, (See Tit. 20. 4.) 

Ab eo quern tibi deleget. The debtor points out to the creditor 
a third person who owes the debtor a sum equal to his debt to the 
creditor, and asks the creditor to stipulate with this third person 
for payment of the amount due from the debtor. If the third 
person does not pay, the debtor is held responsible as mandator. 
The creditor thus benefits, as he has two persons to sue, and the 
debtor benefits, because he employs his creditor to collect a debt 
due to him. 
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3. Aliena tantum causa ^ inter- 3. A mandate is made for the hexie- 
venit mandatiim, yelnti si tibi man- fit of a third person, if, for example, 
det, ut Titii negotia gereres, vel ut the mandator bids you manage the 
Titio fondum emeres, v^ ut pro affairs of Titius, or buy an estate for 
Titio sponderes. W Titius, or become surety for Titius. 

D. xvii. 1. 2. 2. 


4. Sua et aliena, veluti si de 4. A mandate is made for the beiSe- 
commimbus suis et Titii negotiis fit of the mandator and of a third 
gerendis tibi mandet, vel ut sibi et person, if, for example, the mandator 
Titio fundum emeres, vel ut pro eo gives you a mandate to manage affairs 
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common to himself and Titius. or to 
buy an estate for himself and Thine 

Tltius.^^^°“'® himself and 


D. xvii. 1. 2. S. 


5. Tua et aHena, veliiti si tibi 
mandet, ut Titio sub usuxis crederes. 
Quodsi nt sine usiiris crederes, aliena 
tanttim gratia intercedit mandatiun. 


. mandate is made for tout 

benefit and for that of a third 
u, tor instance, the mandator bids voti 
to lend money at interest to Tiiins. 
Were the money to be lent t^-ithont 
mterest, the mandate would be only 
for the benefit of a third person 


D. svii. 1. 2. 5. 


6. Tua tantmn gratia intervenit 
mandatum, Teliiti si tibi mandet, 
ut pecunias tuas potius in em- 
ptiones praediorum coUoees, qnam 
feneres, vel ex diverse ut feneres 
potius, quam in emptiones praedio- 
nun colloces. Cujus generis man- 
datum magis consilium est quam 
mandatum et ob id non est obliga- 
torium, quia nemo ex consilio man- 
dati obligatur, etiamsi non expediat 
ei, cui dabitui’, cum liberum cuique 
sit apud se exx^lorare, an expediat 
consilium. Itaque si otiosam pe- 
cuniam domi te habentem hortatus 
fiierit aliquis, ut rem aliquam erne- 
res vel earn crederes, quam\is non 
expedierif tibi earn emisse vel cre- 
didisse, non tamen tibi mandati 
tenetur. Et adeo haec ita sunt, ut 
quaesitum sit, an mandati teneatui’, 
qui mandavit tibi, ut Titio pecuniam 
fenerares : sed obtinuit Sabini sen- 
tentia, obligatorium esse in hoc casu 
mandatum, quia non aliter Titio 
credidisses, quam si tibi mandatum 
esset. 


v mandate is made for voiir/"** 

benefit only, if, for example, the man- 
dator bids you invest your monev in 
the purchase of land rather than "put 
it out to interest, or conversely. Such 
a mandate is rather a piece of advice 
than a mandate, and consequently is 
not obligatory, as no one is bound by 
gi\ung advice, although it be not judi- 
cious, as each may judge for himself 
what the worth of the ad%Tice is. If, 
therefore, you have a sum of monev 
lying idle in your house, and any one 
advises you to make a purchase with 
it, or put it out to interest, although 
it may not be advantageous to you to 
have made this purchase, or to have 
lent yom: money, yet your adviser is ,# 
not bound by an action mandati. So 
much so, that it has been questioned 
whether a person is hound by this 
action who has given you a mandate to 
lend your money at interest to Titius. 

But the ojpinion of Sabinus has pre- 
vailed, that such a mandate is obliga- 
tory, as you would not have lent your 
money to Titius unless the mandate 
had been given to you. 


Gai. iii, 156 ; D. xvii. 1. 2. 6. 


It was a very narrow line which divided the expression of a 
mere opinion advising another person to do a thing, and such a 
request to him to do it as involved the responsibilities of a man- 
datum. Everything depended ^^the^ of the parties. 

The question was, did the person who expressed the opinion, or 
made the request, mean to say that, if the opinion would not be 
adopted, or the request granted, unless he ni^^e himself responsible 
for the consequences, he was willing to become responsible ? If 
he did mean this, he was treated as a mandator. 

A mandator stood in this and similar cases almost exactly 
in the place of a fidejussor. Neq^ie enim multum referre pree- 
mns quis interrogatus fidejuheat^ an absens mandet. (D. xvii. 1. 
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32.) Accordingly, in the Digest and the Code, the two are treated 
‘of under the same head, de fidejussor ilnis et mandatonbm. For 
the mandate might be an intercessio, i.e. a mode in which a third 
party steps in between two others as a surety for one of them, 
and was subject to the general rules common to accessory contracts, 
such as the prohibition of the setiatuscoiisultum Velleinnum with 
respect to women, the hmvefidum discussionis under Justinian, 
i.e. that the principal should be sued first, the bmqfici.mn di- 
visionis under Hadrian’s rescript, i.e. that the liabilities of co- 
sureties should be divided, and, to some extent, the bencfidnm 
•im aGtionum. (See Tit. 20. 4.) 

But the mandojhm, being a distinct and not an accessory 
I contract, was, in some points, distinguished from a fi.dejussw. 


5(! 6 1. The numclcdor was sometimes considered more responsible than 
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the fidejussor. If a minor borrowed money under a guarantee, and 
was restitutus in integrumy Ulpian says it was doubtful whether 
the loss should fall on the creditor or the fidejussor ; but he is 
^ V clear it ought to fall on the mandator if the guarantee was given 
by mandate, not by fidejussio. (D. iv. 4. 13. pr.) 2. The debtor 
and the fidejussor being liable for the same debt, the litis oontes’- 
in a suit against the debtor released the fidejussor ; but this 
f^x>vwas not so in the case of the mandatory who was bound by a 
separate contract. Justinian altered the law, and made the action 
I against the fidejussor survive, thus, as he says, placing him in the 
j position of the mandator. (0. viii. 41. 28.) 3. If once there 

was a litis contestatio n in a suit against the fidejussor y it was no 
longer open to the jidejiissor to demand that the actions against 
the debtor and the other fidejussores should be ceded to him., for 
the litis contestatio had extinguished them; but neither the litis 
contestatio nor judgment against the -debtor affected the claim of 


' tF. 




mandator 




for the cession of actions. (D. xlvi. 3. 95. 10.) 
^ /'dcj'itsscr could only claim that the actions which the 

^t^I^^w^i^Teditor actually had should be ceded to him; but the mandator 
1 ^ was altogether released if the creditor had abandoned the right of 

bringing any action he could have brought, because, the contracts 
!jL) t^tjljDeing distinct and the creditor bound by a bilateral contract to 

k, ^the mandatory if he had not fulfilled his duty, the mandator was 

free from his obligation. (D. xlvi. 3. 95. 11.) 




11. ‘ 


7. lUud qiioq^ue mandatum non 
ost obhgatorium, quod contra bonos 
mores est, veluti si Titius de furto 
aut damno faciendo aut de injuria 
facienda tibi mandet. Licet e nim 
poenam istius facti nomine prsesti- 
teris, non tamen uUam babes ad- 
versus Titium actionem. 


7. A mandate, again, is not obliga- 
tor;^'whicli is contrary to honi mores 


as, for instance, if Titius gives you a 
mandate to commit a theft, or do a 
harm or injury ; for although you pay 
the penalty of what you may do, you 
have not in such a case an action 
against Titius. 


Gal iii. 157 ; D. xvii. 1. 22. 6. 






8. Is, (jm exseq,tutur mandatum, ■ 8. A mandatary must not exceed iLtiW 

non debet excedere fines mandati. the limits of the mandate ; for instance, ' 
Ut eeoe si quis usq^ue ad centum if a mandator bids you buy Ta.n8 ©t 
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isT^ 7. lUud qiioq^ue mandatum non 
.. ost obligatorium, quod contra bonos 
mores est, veluti si Titius de fiirto 


aut damno faciendo aut de injuria 
facienda tibi mandet. Licet enim 


poenam istius facti nomine prsesti- 
teris, non tamen uUaim babes ad- 
versus Titium actionem. 


7. A mandate, again, is not obliga- zj 
tory which is contrary to honi mores 
as, for instance, if Titius gives you a * I 
mandate to commit a theft, or do a 
harm or injury ; for although you pay 
the penalty of what you may do, you 
have not in such a case an action 
against Titius. 

Gal iii. 157 ; D. xvii. 1. 22. 6. 
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anreos mandaverit tibi, iit fiindmn 
emeres vel nt pro Titio sponderes, 
neque pluris emere debes neqne in 
ampliorein pecimiam iidejiibere ; 
alioquin non habebis cum eo man- 
dati actionem : adeo quidem, iit 
Sabino et Oassio placuerit, etiam 
si usque ad centum aureos cum eo 
agere velis, inutiliter te acturum. 
Biversas scbobe auctores recte te 
usque ad centum am-eos acturum 
existimant : quae sententia sane 
benignior est. Quod si minoris 
emeris, habebis scilicet cum eo ac- 
tionem, quoniam qui mandat, ut sibi 
centum ameorum fundus emeretur, 
is utique mandasse intellegitur, ut 
minoris, si possit, emeretur. 


Gai. iii- ICl ; D. xvii 


become surety for Titius up to the 
amomit of a hundred aurei, you must 
not exceed this sum in making the 
inirchase or becoming surety, otherwise 
you wiU not have an action mandati ; 
so much so, that Sabinus and Cassius 
thought that even if you limited your 
action to a hundred aure% you would 
bring it in vain. The authors of the 
opposite school think that you may 
rightly bring an action limited to a 
hundred awrei, and this opinion is 
doubtless the more gracious. If you 
lay out less on the irarchase, you can 
certainly bring an action against the 
mandator; for a person who gives a 
mandate that an estate shall be bought 
for him at the price of a hundred auTe% 
is understood to mean that it should 
be bought for less if possible. 

1. 3. 2; D. xvii. 1. 4. 5. 


Qui excesslt^ alind quid facere videfavr, (D. xvii. 1. 5.) Sa- V;;' 

biniis, in giving the opinion mentioned in the text, insisted very i ij 

rigorously on the effect of the thing done being aUud quid. I'i 

/■'Ill 

9. Recte quoque mandatum con- 9. The mandate, although validly ||ij 

tractum, si, dmn adhuc integra res formed, is extinguished, if before it i ^ j'l 

sit, revocatum fuerit, evanescit. is begun to be executed it is revoked. ji i 

Gai. iii. 159. ill 
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The power of revoking the mandate, if the revocation did not 1 
harm the mmidfttarim^ i.e. if tlie matter was still mtegra^ gives | 
a peculiar feature to this conteict. The contract was formed, and I 
yet it was not certain to come into opei’ation. 


10. Item si adhne integro man- 
date moi'H alterutrius interveniat, id 
ost vol ojuB, <]ui ma,ndaverit, vel 
ojus, qui mandatum Buaceperit, 
Bolvitur mandatum. Bod utilitatis 
causa roe(5ptnm est, si mortuo eo, 
<pxi tibi mandavorit, tu ignorans, 
eran decossisHO, oxseentus fueras 
mandatum, possci te ag(iro luandati 
actione : alioqxiin junta ot ])robabilis 
ignorantia damnum tibi afferat. Et 
huic simile est, quod plaeuit, si debi- 
tores inanumisso dispensatoro Titii 
per ignorantiam liberto solvorint, 
liber ari eos: cum alioquin stricta 
juris ratione non ixossent liberari, 
qixia alii solvissent, quam exxi solveixi 
aebuerint. 


10. A mandate is also extinguished, 
if, before it is begun to be executed, 
tlic mandator or mandatary dies. But 
motives of convenience have given rise 
to the decision, that if, after the death 
of the mandator, you, in ignorance of 
his decease, exoeuto the mandate, you 
may bring an action mandati ; other- 
wise you would 1)0 prejudiced by what 
was allowable and natural ignorance. 
Bimilarly it has been decided that, if 
debtors make a payment to the steward 
of Titius, after ho has been en- 
franchised, in ignorance of his en- 
franchisement, they are freed from 
their obligation, altliougli, in strict 
law, they could not b(^ i'reod, as they 
have made tlio payment to a person 
other than Iiim to whom tlioy ought to 
have made it. 


l.* > 


Gai. iii. 160 ; D- xvii. 1. 26. pr. 
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Manumisso. It would be the same if the slave had not been 
enfranchised, but had been sold, or had his office of diHpmisaior 
taken from him without the knowledge of the dcffitois. xlvi. 
3.51.) 


11. Mandatiim non suscipere 
liberum est : susceptum autem con- 
suminancliim aut quam primiim re- 
nuiitiancliiDi est, ut aut per semet 
ip sum aut i^er aliuni eandein rein 
mandator exsequatiir. Nam nisi ita 
renuntiatur, ut integra causa man- 
datori reservetur eandein rem ex- 
plicandi, nihilo minus mandati actio 
locnin habet, nisi si justa causa 
intercessit aut non renuntiandi aut 
intempestive renuntiandi. 


11. Every one is free to reiuse ac- 
cepting a mandate, but if it is once 
accepted, it must be executed, or else 
renounced with all despatch so as to 
permit the mandator caiTying out his 
j)uri)ose himself or through another. 
For, unless the renunciation is made so 
that the mandator is still in a position 
to do this, an action mandati may be 
brought in spite of the renunciation 
of the mandatary, unless some good 
reason has prevented him making tlie 
renunciation, or making it within a 
proper time. 

D. xvii. 1. 22. 11. 


Nisi si justa causa. For example, a sudden and serious illness, 
a dead ly enmity spr inging up between the mandator and the 7min-' 
datcvf^ms^^o^ ('D. xvii. 1. 23-25.) 

of t£e""‘nS3"ate the mnndititarms 


In the execution 
use the diligence of a bonus ixderfamvlUm. 


was bound to 
(Tit. 27. 1.) 


12. Mandatum et in diem diherri 12. A mandate may bo made to 
i sub condicione fieri potest. take effect from a particular time, or 

may be made conditionally. 

D. xvii. 1. 1. 3. 




13. In summa sciendum^ est, 
mandatum, nisi gratuitum sit, in 
aliam formam negotii cadere : nam 
mercede constitiita, incipit locatio 
et conductio esse. Et ut generaliter 
dixerimiis : quibus casibus, sine 
mercede suscepto officio, mandati 
aut depositi ‘ contrahitur negotium, 
his casibus, interveniente mercede, 
locatio et conductio contrahi intelle- 
gitinr. Et ideo si Mloni polienda 
eurandave vestimenta dederis aut 
sarcinatori sarcienda, nulla mercede 
constituta neque promissa, mandati 
competit actio. 


13. Lastly, it may be observed, 
that unless a mandate is gratuitoris, 
it will take the form of some other 
contract; for, if a consideration is fixed 
on, it is a contract of l et ting^on hire. 
And generally we rhay"” say,*" that in 
every case in which, whenever, the 
duty being undertaken without pay, 
there is a contract of mandate, or de- 
posit, in every such case, if pay is 
received, the contract is one of letting 
to hire. If, therefore, a person gives 
his clothes to a fuller to be scoured or 
cleaned, or to a tailor to be mended, 
without any pay^ being agi’eed on or 
promised, an action tnandati may be 
brought. 

G-ai. ii. 162 ; D. xvii. 1. 1. 4. 


Although the execution of the mandatum was necessarily gra- 
tuitous, yet, without making the contract a locatio conductio, a 
mandator might offer a reward to the mcmdatarius, not exactly 
in payment of, but in gratitude for, his services. Such a recom- 
, ^ pense was called Jionomrium, or sometimes a term that 

' was especially applied to the recompense offered to those wfeo 
ercised the liberal professions, such as philo^hers, rhetori^ans, 
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physicianSj advocates^ &c. Tkese honoraria could not be made the 
subjeSTof an acEion ; but the magistrate, praetor, or praeses of the 
province pronounced extra ordinem (see Introd. sec. 108) whether 
they were due and what was the proper amount. (D. 1. 13. 1.) 


Tit. XXVII. 


•y 


DE OBLIGATIONIBUS QUASI EX 
CONTRACTU. 




Post genera contractuum eniime- 
rata dispiciamus etiam de his obli- 
gationibns, quae non proprie qiiidem 
ex contractu nasci intelleguntin% 
sed tamen, quia non ex maleficio 
substantiam capiunt, quasi ex con- 
tractu nasci videntur. 


Having enumerated the different 4. 


kinds of contracts, let us treat of those 
obligations which do not spring, pro- 
perly speaking, from a contract, but 
yet, as they do not take their origin 
from a delict, seem to arise, as it were, 
from a contract. 


f ,1 






If obligations were to be considered as always arising either 


ex 


coniraeki or ex delicto^ one ma n could only be bomd ... to another in 
one of two ways : either by a mutual exercise of will he had entered . 
into^h" agreement with him, or he had done him some injury which - 
he ought to repair. But there were many instances in which, justice 
required that he should be considered bound, 


been ma3.e, and where notliing to which the law gave the technical 




term of delictum had been committed. Such cases, however, if 
separately examined, would approach either to an obligatio ex 
eontmotu or to one ex delicto. If it more nearly resembled the 
former, the binding tie was called an obligatio quad ex contradit ; 
if the latter, it was called an obligatio miasi ex delicto. (See Introd. 
sec. 87, 88.) _ ^ ^ ‘ 

Qdie leading distinction between obligations ex coniraotu and ^ ^ 
those (juasi ex contractu is, that in the former one person chooses 
to bind himself to another, in the latter he is placed in such cir- 
cumstances that lie is thereby bound to another. To take, for 
instance, the examples given in the Title : if I take upon me the 
management of my neighbour’s affairs, become tutor, have things 
in common with others wlio are not my partners, accept an ^ 

heritance, or receive money not due to me, the mere fact of my i 

conducting myself imposes upon me certain duties which the law . 
will force me to fulfil. Of course, if I make an express agreement‘s 




r 




in any of these cases, I am then bound by the agreement, and not^^"* ’*^ 


by the cir c umstances ..of . my position. It is only in the absence of 
any agreement that I am bound by an obligatio quad ex contractu. 
An obligatio quad ex contractu does not rest on any contract at 
; jt rests on a fact qr but there is an analogy between a 

contract and the kind of fact or events which give rise to an ohli- 
gaiio quasi ex emdractu^ iov ttiey both create jightg m 
"(See AuSTiisr, Jurisprudence (eS.. 1809), p. 944.) The instancies of 
obligations quad ex contractu which follow are only meant as 
examples, not as an exhaustive list. 
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1. Igito cum qnis absentis ne- 
gotia gesserit, nltro citroque inter 
eos nascunkir actiones, quae appel- 
lantnr negotiorum gestorum i sed 
domino qnidem rei gestae adversns 
fitfi enm, qui gessit, directa competit 
actio, negotiorum autem gestori con- 
traria. Quas ex nullo contractu, 
proprie nasci manifestum est : quippe 
ita nascuntur istse actiones, si sine 
mandate quisque alienis negotiis 
gerendis se obtulerit : ex qua causa 
ii, quorum negotia gesta fuerint, 
etiam ignorantes obligantur. Idque 
utilitatis causa receptum est,^ ne 
absentiiun, qui subita festinatione 
coacti, nulii demandata negotiorum 
suorum administrationc, peregre 
profecti essent, desererentur ne- 
gotia : quae sane nemo curaturus 
esset, si de eo, quod quis impendisset, 
nuUam ha^itmus esset actionem. 
Sicut autem is, qui utiliter gesserit 
negotia, habet obligatum dominum 
negotiorum, ita et contra iste quo- 
que tenetur, ut administrationis ra- 
tionem reddat. Quo casu ad exactis- 
simam quisque diligentiam compel- 
litur reddere rationem : nec suifioit 
talem diligentiam adhibere, qualem 
suis rebus adhibere soleret, si modo 
alius diligentior commodius admini- 
straturus esset negotia. 


1. Thus, if a person has managed 
the affairs of another in his absence, 
they have reciprocally actions negotio- 
rm)h gestorum.; the action belonging to 
die owner against hi, in who has managed 
his affairs being an actio dirccta; and 
the action given to this person against 
the owner being an acMo cAmirarid. It 
is evident that these actions cannot 
properly be said to arise from a con- 
tract, for they arise only when one 

person has, withou-t receiving a inan- 

^te, taken upon himself tlio manage- 
ment of the affairs of another, and 
consequently those whose affairs are 
thus managed are liorind by an obliga- 
tion, even without their knowing it. 
It is from motives of convenience that 
this has been admitted, to prevent the 
entire neglect of the affairs of absent 
persons, who may be forced to depart 
in haste, without having entrusted the 
management to any one ; and certainly 
no one would pay any attention to their 
affairs, unless he could recover l)y action 
any expenses he might be put to. On 
the other hand, just as he who has ad- 
vantageously managed the affairs of 
another makes this person liable to 
him by an obligation, so ho himself is 
bound to render an account of his 
management. And the standard which 
he is bound to observe in- rendering an 
account, is that of the most exact dili- 
gence, nor is it sufficient that he should 
use such diligence as he employs in the 
management of his own affairs, that is, 
if it is possible that a person of greater 
diligence would be likely to manage 
the affairs of the absent person better. 

D. iii. 5. 2 ; D. xliv. 7. 5. pr. ; C. ii. 18. 20. 

Utiam ignorantes. * If the owners had known of the part taken 
in the management of their affairs, there would have been a mmi-^ 
datum taciturn. 

2. Tutores quoque, qui tutelse- 
I i .'i tenentur,non proprie ex con- 

tractu obligati inteHeguntur (nullum 
enim negotium inter tutorem et pu- 

‘ piUum contrabitur) ; sed quia sane tutor and the pupil ; but as they are 
ex maleficio tenentur, quasi ex certainly not bound by a delict, they 
teneri videntur. Et hoc seem to be bound < 30 ? contractu. 
“* autem casu mutuae sunt actiones : In this case, too, there are reciprocal 
non tantum enim pupillus cum tutore actions, for not only has the pupil an 
habet totelae actionem, sed et ex action tutelm against the tutor, but, in 
eontrario tutor cum pupiUo habet his turn, the tutor has an actio con- 
eontarpriam tutelse, si vel impendent traria tutelm against the pupil, if he 
^quid m r^ pupiLli vel pro eo has incurred any expenses in managing 
nient obhgatus aut rem suam credi- the pupil’s property, or has 


2. Tutors, again, who are liable to 
the action iuielm, are not, properly 
speaking, bound by a contract, for 
there is no contract made between the 
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eUcd&jt. ■^vr- 

2. Tutores quoque, qui tutelse- 2. Tutors, again, who are liable to 
judicio teuentur, non proprie ex con- the action iutelce, are not, properly 
tractu obligati inteUeguntur (nullum speaking, bound by a contract, for 




enim negotium inter tutorem et pu- 
^ ‘ piUum contrabitur) ; sed quia sane 

ex maleficio tenentur, quasi ex 
4 ^ contractu teneri videntur. Et hoc 

" autem casu mutuae sunt actiones : 

non tantum enim pupillus cum tutore 
habet totelae actionem, sed et ex 
eonferario tutor cum pupillo habet 
contrpiam tutelse, si vel impenderit 
ahquid in r^ pupilli vel pro eo 
faexit obligatus aut rem suam credi- 


there is no contract made between the 
tutor^ and the pupil ; but as they are 
certainly not bound by a delict, they 
seem to be bound quasi ex contractu. 
In this case, too, there are reciprocal 
actions, for not only has the pupil an 
action tutelce against the tutor, but, in 
his turn, the tutor has an acUo con- 
traria tutelce against the pupil, if he 
has incurred any expenses in managing 
the pupil’s property, or has 
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tori ejus obligaverit. 


into an obligation for liim, or given his 
own property as security to the pupil’s 
creditors. 


D. xliv. 7. 5. 1. 


We should add here the corresponding case of the curator. 
His negvtionm gestio did not give rise to a special action, but 
to the actio negotioriim gestorum contraria^ of which he could, avail 
himself to reimburse himself for all reasonable expenses. (D. iii. 
5. 3. 5 ; D. xxvii. 3. 4. 3.) 

Quasi ex contractu tencri uidentur. The exact translation 
would be ^ seem to be bound by a ..tie analogous, to that by which f 
persons are bound ’under contracts ; ’ but as this is too long a } 
phrase to repeat every time the words quasi cx contracki occur, 
the Latin has been retained in the translation. 




3. Item si inter aliquos com- 
munis sit res sine societate, veluti 
quod pariter eis legata donatave 
esaet, et alter eorum alteri ideo 
teneatur communi dividundo ju- 
dicio, (plod solus fnictiis ex ea re 
perceperitj aut (]uod soeius ejus in 
earn rem necessarias impensas fecerit: 
non intellegitur proprio ex contractu 
obligatus esse, quippe nihil inter se 
contraxorunt : sed (piia non ex inale- 
fjcio tenetur, ciuasi ex contractu 
tenori videtur. 


^ii 


^ h«A4, 4 ^ 

3. So, again, if a thing is common ^ 
to two or more persons, without there 
being any partnership between them, 
as, for instance, if they have received v 

a joint legacy or- gift, and one of them 
is liable to the other by an action com- | 

■ni'mii dividtmdo, because he alone has 
enjoyed the fruits of the thing, or be- 
cause the other party has incurred ’ 

expenses necessary for the thing, he 
cannot be properly said to be bound by 
a contract, for no contract has been 
made ; but as he is not bound by a de- 
lict, he is said to be bound quasi ex 
contractu. 


D. xvii. 2. 31, 34. 


Necessar im mqiensa>s. Useful expenses, and not merely neces- 
sary ones, could be recovered. (D. x. 3. 11.) 

4. Idem juris ost do go, (xui 4. It is the same with regard to a 
cohoredi suo faniilijc crciscunda) ju- person who is bound to his co-heir 
dicio ex his causis obligatus ost, under similar circumstances by an 

action crcisctmdce. 

D, xvii. 2. 34. 


‘"lire (udio fivmilliiv emscundiv was that by wliicli any one hcres 
applied to the judge to mak(^ a fair division of the inheritance. 
(Bee Introd. sec. 103.) 

5. Ileres quocxuo logatoriun no- 5. The heir, too, is not, properly 
mine non proprie ex contractu obli- speaking, bound in regard to legacies 
gatuB inteOe^tur ; neque oniin cum by a contract, for the legatee cannot 
herede neciue cum defiincto ullum be properly said to^ have xnade a con- 
ne^otium legatarius gessisso proprie tract with the heir or with the de- 
dici potest ; set! quia ex maleficio ceased ; hut, as the heir is not bound 
non est obligatus hares, quasi ex by a delict, he is considered to be 
contractu debere intellegitur. bound ex contractu, 

D. xliv. 7. 5. 2. 

• The circumstance of accepting the inheritance imposed on the 
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a joint legacy or. gift, and one of them 


is liable to the other by an action com- 
uvwii dividtmdo, because he alone has 
enjoyed the fruits of the thing, or be- 
cause the other party has incurred 
expenses necessary for the thing, he 
cannot be properly said to be bound by 
a contract, for no contract has been 
made ; but as he is not bound by a de- 
lict, he is said to be bound quasi ex 
contractu, 

D. xvii. 2. 31, 34. 


Necessarkis im]iensa.s. Useful expenses, and not merely neces- 
sary ones, could be recovered. (D. x. 3. 11.) 

4. Idem juris ost do go, (iui 4. It is the same with regard to a 
cohoredi suo faniilijc crciscniKhe ju- person who is bound to his co-heir 
dicio ex his causis obligatus cst, under similar circumstances by an 

mtion familicc erciscimdce, 

D, xvii. 2. 34. 


1]'he (wiio fimiiilm em^mndtv was that by wMch any one Imres 
applied to the judge to mak(^ a fair division of tlie inheritance. 
(Bee Introd. sec. 103.) 

^ 5. Heres quocxuo logatorimi no- 5. The heir, too, is not, properly 
mine non proprio ex contractu obli- speaking, bound in regard to legacies 
gatuB intelfe^tur ; neque oniin cum by a contract, for the legatee cannot 
herede neexue cum defiincto ulinm be properly said to have made a con- 
ne^otium legatarius gessisso .proprio tract with the heir or with the de- 
diei potest : setl quia ex maleucio coaaetl ; but, as the heir is not bound 
non est obligatus heres, quasi ex by a delict, he is considered to be 
contractu debere intellegitur. bound ex contractu, 

D. xliv. 7. 5. 2. 

• The circumstance of accepting the inheritance imposed on the 
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lieir tlie obligation of carrying on 
•was compelled to do by the act 
thing was given as a legacy, ^s( 
vindication he might exercise his 
the real action. 

6. Item is, cui qnis per errorem 
non debitiim solvit, quasi ex con- 
tractu debere videtur. Adeo enim 
non intellegitur proiDrie ex_ con- 
tractu obligatus, ut, si certiorem 
rationem sequamur, magis, ut supra 
diximtis, ex distraetu quam ex con- 
tractu possit dici obligatus esse: 
nam qui solvendi animo pecuniam 
dat, in hoe dare ^udetur, ut dis- 
trabat potius negotiuin quam con- 
trahat. Sed tamen proinde is, qui 
accepit, obligatur, ac si mutuum illi 
daretur, et ideo condictione tenetur. 


b the testator’s wishes, and this he 
lo ex testamento. If a particular 
) that the legatee could bring a 
choice between the personal and 

6. A person to whom money not 
due has been paid by mistake, is bound 
quasi ex contractu. For so far is he 
horn being bound by a contract, that,, 
to reason strictly, we may say, as we 
have said before, that he is bound 
rather by the dissolution than by the f 
formation of a contract ; for a pay- « 
ment is generally made to dissolve, not 
to form, a contract ; and yet he who 
receives it in the case we have men- 
tioned is bound exactty as if ‘it had 
been given him as a mutuuvi, and is 
therefore liable to a condictio. 


J>. xliv. 7. 5. 3. 

• 

If a person knowingly made a payment not due, he could not 
recover what he paid, as the payment was treated as a gift (D. 

1. 17. 53) ; nor could he, if he paid what was due by a natural, 
though not by a legal, obligation, or if h.e paid sooner than he 
need have done what he must pay at a certain date ; but he could 
,5 recover if he paid, under .§j.,c.Q.nditiqnal u^ the event 

I had happened. (pTxii. 6. 64.) Whether the error which would 
permit him to recover might be one arising from ignorance not 
only of fact but of law, is uncertain. We find on the one hand 
such statements as Juris ignorantia smim petentibus non meet 
(D. xxii. 6. 7), and on the other such as Begula est j'liris ejuidem 
ignorantiam cuigue nocere (D. xxii. 6. 9 ; 0. i. 18). 

^ The word ‘ pay,’ must be taken in a much more ex- 

b tended sense than the Jpayment of money. It must be considered 
as including anything given to or done for another. 

It is here said that the person who receives what is not due is 
bound not merely quasi ex coni/raetUn but as if he had been hounAl^ 
by a particular contract, viz. mutuum. So the persons interfering* 
in the affairs of another, the tutor and the curator, are bound as if 
by a mandate, and the persons mentioned in paragr. 3 and 4 as if 
>i.^hey were bound by the particular contract of societas. 

The remedy of the person who had paid by mistake was termed 
condictio indehitin and if the thing paid or given over was money, 
or anything of which an equal quantity could be given in return, 
the' action was precisely like the condictio certi pi'otecting a wm- 
tuum. (See Tit. 13. 2. note 7.) But if it was not of this nature, 
if, for example, a freedman, bound to render some services to his 
patron, had by mistake rendered other services, he could recover 
the value of the services rendered, and this was an uncertain 
amount. This does not resemble the position of a persoji recover- 
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lieir tlie obligation of carrying ont tlie testator’s wishes, and this he 
•was compelled to do by the aetio ex iestamento. If a particular 
thing was given as a legacy, so that the legatee could bring a 
vindication he might exercise his choice between the personal and 
the real action. 


6. Item is, cui qnis per errorem 
non debitiim solvit, quasi ex con- 
tractu debere videtur. Adeo enim 
non inteUegitur proprie ex con- 
tractu obligatus, ut, si^ certiorem 
rationem sequamur, magis, ut supra 
diximtis, ex distraetu quam ex con- 
tractu possit dici obligatus esse: 
nam qui solvendi animo pecuniam 
dat, in hoe dare videtur, ut dis- 
trahat potius negotiuin quam con- 
trahat. Sed tamen proinde is, qui 
accepit, obligatur, ac si mutuum illi 
daretur, et ideo condictione tenetur. 


6. A person to whom money not 
due has been paid by mistake, is bound 
quasi ex contract’ll. For so far is he 
irom being bound by a contract, that,, 
to reason strictly, we may say, as we 
have said before, that he is bound 
rather by the dissolution than by the ** 
formation of a contract ; for a pay- « 
ment is generally made to dissolve, not 
to form, a contract ; and yet he who 
receives it in the case we have men- 
tioned is bound exactty as if ’it had 
been given him as a mutuum-^ and is 
therefore liable to a condictio. 


D. xliv. 7. 5. 3. 

• 

If a person knowingly made a payment not due, he could not 
recover what he paid, as the payment was treated as a gift (D. 

1. 17. 53) ; nor could he, if he paid what was due by a natural, 
though not by a legal, obligation, or if he paid sooner than he 
need have done what he must pay at a certain date ; but he could 
t recover if he paid, u]^er Qj.jC.Q.nditional u^ the event 

I had happened. (]3[l:ii. 6. 64.) Whether the error which would 
permit him to recover might be one arising from ignorance not 
only of fact but of law, is uncertain. We find on the one hand 
such statements as Juris ignorantia smim petentibus non meet 
(D. xxii. 6. 7), and on the other such as Begiila est juris quidem 
ignorantiam cuique nocere (D. xxii. 6. 9 ; 0. i. 18). 

^ The word ‘ pay,’ must be taken in a much more ex- 

b tended sense than the Jpayment of money. It must be considered 
as includiug anything given to or done for another. 

It is here said that the person who receives what is not due is 
bound not merely quasi ex contractUn but as if he had been boumW^ 
by a particular contract, viz. mutuum. So the persons interfering* 
in the affairs of another, the tutor and the curator, are bound as if 
by a mandate, and the persons mentioned in paragr. 3 and 4 as if 
>^^hey were bound by the particular contract of societas. 

The remedy of the person who had paid by mistake was termed 
condictio indebitin and if the thing paid or given over was money, 
or anything of which an equal quantity could be given in return, 
the' action was precisely like the condictio certi px'otecting a wm- 
tuum. (See Tit. 13. 2. note 7.) But if it was not of this nature, 
if, for example, a freedman, bound to render some services to his 
patron, had by mistake rendered other services, he could recover 
the value of the services rendered, and this was an uncertain 
amount. This does not resemble the position of a persoji recover- 
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ing a mutmim. (D. xii. 6. 26. 12.) The non-liability of a pupil 
to repay what he had received without being due to him has been 
noticed in Tit. 14. 1. 


7. Ex qiiibusdam tamen causis 
repeti non potest, quOd per errorem 
non debitum solntmn sit. Namque 
definiverunt veteres, ex quibns 
cansis infitiando lis crescit, ex his 
causis non debitum solutum repeti 
non posse, veluti ex lege Aquilia, 
item ex legato. Quod veteres quidem 
in his legatis locum habere volue-^ 
runt, quas certa constituta per dam-' 
nationem ouicumque fuerunt legata : 
nostra autem constitutio cum unam 
naturam omnibus legatis et fidei- 
commissis indulsit, hujusmodi aug- 
mentum in omnibus legatis et hdei- 
commissis extendi voluit : sed non 
omnibus legatariis praabuit, sed tan- 
tummodo in his legatis et fideicom- 
missis, quaa sacrosanctis ecclesiis 
ceterisque venerabilibus locis, quae 
religionis vel pietatis intuitu hono- 
riiicantur, derelicta sunt, quae si 
indebita solvantur, non repetuntur. 


_ 7. In some cases, however, money 
paid by mistake cannot be recovered 
The ancients have decided that this is 
so m cases m which the amount re- 
covered is mcreased if the Hability is 
denied; as, for instance, in actions 
brought under the lex or with 

respect to a legacy. The rule was 
only apphed by the ancients, in the 
case of legacies where specific things - 
were given per^Jlscmnationem. But ^ * 
our constitution, which has placed 
legacies ^ri^fideicommissa on the same 
footing, has decided that this increase 
shoifid be extended to all legacies and 
fideicommissa. It has not, however, 
given it in behalf of ah legatees, but 
only m the case of legacies and fidei- 
cofjifmssd/ left to holy churches and 
other venerable places held in honour, 
from feelings of religion or piety;! 
such legacies, although paid when not i 
due, cannot be recovered. 




Gai. ii. 28B, and iv. 9, 171 ; C. iv. 5. 4 ; C. i. 2. 28. 


This penalty, fii\st exacted from those who denied that a judg- 
ment pronounced against them had been pronounced, was extended 
to cases of refusing to pay legacies given damnationem^ to 
cases under the lex AfjuUia (Bk. iv. Tit. 3), and to many other 
cases. (Bk. iv. Tit. 6. 19, 23.) 

In all cases where by denying his liability the person liable 
might have an increased amount ultimately recovered against him, 
it was considered that flaying the thing for which he was, or for 
which he thought himself, liable, was but a mode of escaping from 
paying a penalty, and that it was paid in oi;der to attain security. 
If, tlierefore, it was discovered that the thing heed not have been ' 
paid, yet, as the person who paid it had paid it to purchase secu- 
rity, he could not recover it back. 

Nodra cmidltutio. This constitution is not to be found in the 
Code, but we. have provisions in the Code bearing on the subject. 
(Seed vi. 43. 2. 1-3.) 

Ceteris venerahiMhus locis. Such, for instance, as nmnasteries , 
asylums for str angers^ o rphans^ the aged &c. (C. i. 2. MIJ 
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ing a mutuum. (D. xu. 6. 26. 12.) The non-liability of a pupil 
to repay what he had received without being due to him hat? 
noticed in Tit. 14. 1. 


7. Ex qiiibusdam tamen causis 
repeti non potest, quOd per errorem 
non debitum solntmn sit. Namque 
definiverunt veteres, ex quibns 
cansis infitiando lis crescit, ex his 
causis non debitum solutum repeti 
non posse, veluti ex lege Aqnilia, 
item ex legato. Quod veteres quidem 
in his legatis locum habere voliie-^ 
runt, quse certa constituta per dam-‘ 
nationem ouicumque fuerunt legata : 
nostra autem constitutio cum unam 
naturam omnibus legatis et fidei- 
commissis indulsit, hujusmodi aug- 
mentum in omnibus legatis et hdei- 
commissis extendi voluit : sed non 
omnibus legatariis praebuit, sed tan- 
tummodo in his legatis et fideicom- 
missis, qua4 sacrosanctis ecclesiis 
ceterisque venerabilibus locis, quae 
religionis vel pietatis intuitu hono- 
rificantur, derelicta sunt, quoe si 
indebita solvantur, non repetuntur. 


_ 7. In some cases, however, money 
paid by mistake cannot be recovered. 

The ancients have decided that this is 
so in cases in which the amount re- 
covered is increased if the liability is 
denied ; as, for instance, in actions 
brought under the Zcx A-Q^vibicu^ or with 
respect to a legacy. The rule was 
only apphed by the ancients, in the 
case of legacies where specific things - 
were given per^jistmnationem. But ^ * 
our constitution, which has placed all^*^"^ 
legacies ^rs.^fideicommissa on the same 
footing, has decided that this increase 
slioifid be extended to all legacies and 
fidcicooTbuzisscc. It has not, however, 
given it in behalf of all legatees, but 
only m the case of legacies and fidei- 
commssa left to holy churches and 
other venerable places held in honour , 
from feelings of religion or piety;! 
such legacies, although paid when not I 
due, cannot be recovered. 


Gai. ii. 28B, and iv. 9, 171 ; C. iv. 5. 4 ; C. i. 2. 23. 


This penalty, fii'st exacted from those who denied that a judg- 
ment pronounced against them had been pronounced, was extended 
to cases of refusing to pay legacies given per damnationem^ to 
cases under the lex AqidKa (Bk. iv. Tit. 3), and to many other 
cases. (Bk. iv. Tit. 6. 19, 23.) 

In all cases where by denying his liability the person liable 
might have an increased amount ultimately recovered against him, 
it was considered that paying the thing for which he was, or for 
which he thought himself, liable, was but a mode of escaping from 
paying a penalty, and that it was ]?aid in oi;der to attain security. 
If, tlierefore, it was discovered that the thing heed not have been j 
paid, yet, as the person who paid it had paid it to purchase seen- j 
rity, he could not recover it back. 

JSfodra oimAUnf/io. This constitution is not to be found in the 
Code, but we. have provisions in the Code bearing on the subject- 
(SeeO. vi. 43. 2. 1--3,) 

Ceteris venerabilibus locis. Such, for instance, as nmn^teries , 
asylums for str angers^ o rphans^ the (C. i. 2. SBT) 
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Tit. XXVIII. PER QUAS PERSONAS NOBIS 
OBLIGATIO ADQUIRITUR. 




A. -cl, 


I ^-u 






Expositisgeneribnsobligationum, 
quae ex contractu vel quasi ex con- 
. ^ ’ tractu nascuntur, admonendi sumus, 
•adquiri vobis non solum per vosmet 
4 ipsos, sed etiam per eas quoque per- 
quae in vestra potestate sunt, 
Veluti per servos vestros et filios : 
ut tamen, quod per servos quidem 
vobis adquiritur, totum vestrum 
fiat, quod autem per liberos, quos 
in potestate habetis, ex obligatione 
fuerit adquisitum, hoc dividatur 
secundum imaginem rerum proprie- 
tatis et ususfructus, quam nostra 
discrevit constitutio : ut, quod ab 
actione commodum perveniat, hujus 
usumfiructum quidem habeat pater, 
proprietas autem filio servetur, sci- 
licet patre actionem movente secun- 
dum novelise nostrae constitutionis 
divisionem. 


lY 

r' 


After having gone through the 
different kinds of obligations which 
arise from a contract, or arise quasi ex 
contractu, we may observe that you 
may acquire an obligation, not only 
by yourselves, but also by those who 
are in your power, as your slaves or 
children. But there is this distinc- 
tion in acquiring by slaves or by chil- 
dren, that what is acquired for you*, 
by your slaves is entirely yours, while 
that which has been acquired by an 
obligation through children in your 
power is divided as to the ownership 
and usufruct according to the scheme 
as to the ownership and usufruct of 
things laid down in our constitution. 
Thus, of all that is gained by*an ac- 
tion, the father will have the usufruct, 
and the ownership will be reserved for 
the son, that is to say, when the action 
is brought by the father in conformity 
with what is laid down by our new 
constitution. 

G-ai. iii. 163 ; C. vi. 61. 8. 3. 

By acquiring an obligation is meant that we become creditors, 
and have a right to the action necessary to enforce the obligation. 

As to the division of the usufruct and ownership, see Bk. ii. 
Tit. 9. 1. It is the object of the obligation, it may be observed, 
not the obligation itself, that is thus divided between the father 
and the son. Only the father could bring the action to enforce 
the obligation (patre actionem movente). (0. vi. 61. 8. 3.) 

1. Again, acquisition is made for 
you by freemen, and by slaves belong- 
ing to others, whom you possess hona 
fide, but only in two cases, namely, 
when it arises from their la bours, or 
from something be longing to you. 

Gai. iii. 164. 

See Bk. ii. Tit. 9. 4. 

Per liberos homines., i.e. by persons really free, but whom wo 
bona fide believe to be slaves. 


^ 1. Item per liberos homines et 
I alienos servos, quos bona fide possi- 

detis, adquiritur vobis, sed tantum 
ex duabus causis, id est si quid ex 
opens suis vel ex re vestra adqui- 
rant. 


2. Per eum quoque servum in 
K usumfructum vel usum habetis, 

similiter ex duabus istis causis vobis 
adquiritur. 


2. Acquisition is equally made for 
you in the same two eases by a slave 
of whom you have the usufruct or 
use. 

Gai. iii. 165 ; D. vii. 8. 14. pr. * 
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Tit. XXVIII. PER QUAS PERSONAS NOBIS 
OBLIGATIO ADQUIRITUR. 




Expositis generibus obligationum, 
quae ex contractu vel quasi ex con- 
tractu nascuntur, admonendi sumus, 
•adquiri vobis non solum per vosmet 


After having gone through the 
different kinds of obligations which 
arise from a contract, or arise qucisi ex 
contractu, we may observe that you 




sipsos, sed etiam per eas quoque per- may acquire an obligation, not only 
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quae in vestra potestate sunt, 
Veluti per servos vestros et fflios : 
ut tamen, quod per servos quidem 
vobis adquiritur, totum vestrum 
fiat, quod autem per liberos, quos 
in potestate habetis, ex obligatione 
fuerit adquisitum, hoc dividatur 
secundum imaginem rerum proprie- 
tatis et ususffuctus, quam nostra 
discrevit constitutio : ut, quod ab 
actione commodum perveniat, hujus 
usumfinictum quidem habeat pater, 
proprietas autem fiho servetur, sci- 
licet patre actionem movente secun- 
dum novelise nostrge constitutionis 
clivisionem. 


by yourselves, but also by those who 
are in your power, as your slaves or 
children. But there is this distinc- 
tion in acquuing by slaves or by chil- 
dren, that what is acquired for you*, 
by your slaves is entirely yours, while 
that which has been acquired by an 
obhgation through children in your 
power is divided as to the ownership 
and usufruct according to the scheme 
as to the ownership and usufruct of 
things laid down in our constitution. 
Thus, of all that is gained by *an ac- 
tion, the father will have the usufruct, 
and the ownership will be reserved for 
the son, that is to say, when the action 
is brought by the father in conformity 
with what is laid down by our new 
constitution. 


Gai. iii. 163 ; C. vi. 61. 8. 3. 


By acquiring an obligation is meant that we become creditors, 
and have a right to the action necessary to enforce the obligation. 

As to the division of the usufruct and ownership, see Bk. ii. 
Tit. 9. 1. It is the object of the obligation, it may be observed, 
not the obligation itself, that is thus divided between the father 
and the son. Only the father could bring the action to enforce 
the obligation (^atre actionem movente), (0. vi. 61. 8. 3.) 

1. Item per liberos homines et 1. Again, acquisition is made for 

you by freemen, and by slaves belong- 
ing to others, whom you possess hona 
fide, but only in two cases, namely, 
when it arises from their la bours, or 
from something be longing to you. 

Gai. hi. 164. 

See Bk. ii. Tit. 9. 4. 

Per liberos homines,^ i.e. by persons really free, but whom wo 
bona fide believe to be slaves. 

quoque servum in 2. Acquisition is equally made for 
K usurafructum vel usum habetis, you in the same two eases by a slave 

sunhiter ex duabus istis causis vobis of whom you have tfre usufruct or 
adquiritur. use. 

Gai. iii. 165; D. vii. 8. 14. pr. * 


I ahenos servos, quos bona fide possi- 

detis, adquiritur vobis, sed tantum 
d-uabus causis, id est si quid ex 
operis suis vel ex re vestra adqui- 
rant. 


LIB. III. TIT. XXIX. 


391 


See Bk ii. Tit. 9. 4. 

In the case of a slave of whom we have only the use, we can 
only acquire when the two cases unite, i.e. when his labour is ex- 
pended on something that is our property, for we cannot derive | 
any benefit from his labour expended elsewhere. | 

8. A slave held in common un- 
doubtedly acquires for his different 
owners in proportion to their interests 
in him, excepting that, in stipizlating 
or receiving by tradition for one only, 
whom he mentions by name, he ac- 
quires only for this one ; for instance, 
if he stipulates thus, ‘ Do you engage 
to give to Titius my master ? ’ But if 
the slave has stipulated by order of 
one master only, in spite of former 
doubts, there is no question since 
our constitution, but that he acquires, 
as we have already said, for him alone 
who has given him the order. 

Gai. hi. 167 ; C. iv. 27. 2. 

The text only notices the acquisition of obligations through 
others as recognised by the civil law, i.e. through slaves and sons 
in potestatGj and does not notice the praetorian changes by which 
the principal acquired obligations through his agent. (See Tit. 
2G. pr.) 


8. Communem servum pro domi- 
nica parte dominis adquirere certum 
est, excepto eo, quod uni nominatim 
stipulando aut per traditionem acci- 
piendo illi soli adquirit, veluti cum 
ita stipuletur : ‘ Titio domino meo 
dare s|)ondes ? ’ sed si unius domini 
jussu servus fuerit stqmlatus, licet 
antea dubitabatur, tamen post 
nostram decisionem res expedita 
est, ut illi tantum adquirat, qui hoc 
ei facere jussit, ut supra dictum 
est. 





Tit. XXIX. QUIBUS MODIS OBLIGATIO TOLLITUR. 


Tollitur autem onmis obligatio 
solutione ejus, quod debetur, vel si 
quis, consentiento creditore, aliiid 
pro alio solverit. Nec tamen inter- 
est, quis solvat, utrum ipse, (.pii 
debet, an alius pro eo : liberatur 
enim et alio solvonte, sive sciente 
debitore sive ignorante vel invito 
solutio fiat. Item si reus solverit, 
etiam ii, qui pro eo intervenerunt, 
liberantur. Idem ox contrario con- 
tingit, si fidejussor solverit : non 
enim solus ipse liberatixr, sed etiam 
reus. 


Every obligation is dissolved by 
the payment of the thing due, or of 
something else given in its place with 
the consent of the creditor. And it 
makes no difference whether it is the 
debtor himself who i)ays, or some one 
else for him ; for the debtor is freed 
from the obligation, if payment is made 
by a third person, and that eithor with 
or without the knowledge of the debtor, 
or even against bis will. If the debtor 
X)ays, all those who have l)ocomo surety 
for him are thereby freed, just as, on 
the other hand, if a surety pays, not 
only he himself is freed, btit the jirin- 
cii)al is freed also. 


Gai. iii. 168 ; D. xlvi. 8. 58, 88. 2, and 48 ; D. xlvi. 1. 66. 




We now- pass to considering how an obligation once formed 
may be dissolved. Solvere^ to iKiloose, dissolve the tie, is the 
appropriate term for the process, in whatever way it may be ac- 
complish verhum pertmet ad omnem liLomtionem 

quoquo modo faetam (D. xlvi. 3. 54) — although most gcvnerally 


LIB. III. TIT. XXIX. 


391 


See Bk ii. Tit. 9. 4. 

In the case of a slave of whom we have only the use, we can 
only acquire when the two cases unite, i.e. when his labour is ex- 
pended on something that is our property, for we cannot derive | 
any benefit from his labour expended elsewhere. | 

8. A slave held in common un- 
doubtedly acquires for his different 
owners in proportion to their interests 
in him, excepting that, in stipizlating 
or receiving by tradition for one only, 
whom he mentions by name, he ac- 
quires only for this one ; for instance, 
if he stipulates thus, ‘ Do you engage 
to give to Titius my master 7 ’ But if 
the slave has stipulated by order of 
one master only, in spite of former 
doubts, there is no question since 
our constitution, but that he acquires, 
as we have already said, for him alone 
who has given him the order. 

Gai. hi. 167 ; C. iv. 27. 2. 

The text only notices the acquisition of obligations through 
others as recognised by tlie civil law, i.e. through slaves and sons 
in 'potestate^ and does not notice the praetorian changes by which 
the principal acquired obligations through his agent. (See Tit. 
26. pr.) 


3. Communem servum pro domi- 
nica parte dominis adquirere certum 
est, excepto eo, quod uni nominatim 
stipulando aut per traditionem acci- 
piendo illi soli adquirit, veluti cmn 
ita stipuletur : ‘ Titio domino meo 
dare s|)ondes ? ’ sed si unius domini 
jussu servus fuerit stqmlatus, licet 
antea dubitabatui’, tamen post 
nostram decisionem res expedita 
est, ut iUi tantum adquirat, qui hoc 
ei facere jussit, ut supra dictum 
est. 






Tit. XXIX. QUIBUS MODIS OBLIGATIO TOLLITUR. 


Tollitur autem onmis obligatio 
solutione ejus, quod debetur, vel si 
quis, consentiento creditore, aliiid 
pro alio solverit. Nec tamen inter- 
est, quis solvat, utrum ii)se, (pii 
debet, an alius pro eo : liberatur 
enim et alio solvonte, sive sciento 
debitore sivo ignorante vel invito 
solutio fiat. Item si reus solverit, 
etiam ii, qui pro eo intervenerunt, 
liberantur. Idem ox contrario con- 
tingit, si fidejussor solverit : non 
enim solus ipse liberatixr, sed etiam 
reus. 


Gai. hi. 168 ; D. xlvi. 8. 58, 


Every obligation is dissolved by 
the payment of the thing due, or of 
something else given in its place with 
the consent of the creditor. And it 
makes no difference whether it is the 
debtor himself who pays, or some one 
else for him ; for the debtor is freed 
from the obligation, if payment is .Tuade 
by a third person, and that either with 
or without the knowledge of the debtor, 
or even against bis will. If the debtor 
X)ays, all those who have l)ocom() surety 
for him are thereby freed, just as, on 
the other hand, if a surety pays, not 
only he himself is freed, btit the prin- 
cii)al is freed also. 

88. 2, and 48 ; D. xlvi. 1. 66. 


/ JS?. 


We now- pass to considering how an obligation once formed 
may be dissolved. Solvent to Wloose, dissolve the tie, is the 
appropriate term for the process, in whatever way it may be iiQ-- 
oomylished—SoluMonis verhum fartmei ad omnem Uhemtionem 
qnoquo modo faetam (D. xlvi. 3. 54) — although most gcvnerally 
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appliiMl to tlu‘ pn vivHMtt <>f’ in<>ti(*y. as t]i<‘ inndr l»y wliicli roiijraris 
art* usua,ll\' tt*i*nii oaf (*t]. If is by a t'.xft'nsion of fla* sirit*} 

list* of Mit* word fhat a pi‘rs»:)n was said \\n\ Si>lrr,'r intscni . 

but Sill I'l't't' i>rrii It nhii , 

dlic* (•i\'il law, wldcli iuiptiscd fbrjiis t>n Mi'* Ibnuafio!] of U; taui"- 
tra.(‘i , iinpustMi (•< u’n-spondiiiL;' fbrms ou ils (bssnbil it ui. And wlinn 
wtu't* rnllilltMl, fht' dtdatii* was saiti to lu* iVcs'd iVtun ids tsbli- 
n-ailtiu "(!>.<>> jui'r.' In laftT finu's, in fuses where lliest* fnnns 
had iKil I et‘n ‘yoia* fhrniiLrln buf yi't epujiy demanded ilia! flu* 
dt'bit)!' should be ennsithu’iMi fVtMn the pru'for rdiosNS'd idin io n‘pid, 
bs" an (‘\ee|)f i<Mn 1 lu' i‘n‘diler who sued him; and il lias fheiiot* 
b(.M*ii said, ' nil! njtr I lu nnl iiisn ti>if j>rr i jrr , 1 ! j . iifr ui iiJhhn’, 

Wht'ii i! is saiti in flu* ie\} ihaf d* I la* jhi^ j pays lia* 

pi’ineipal is fVi'eib flit* naa* imisl be uialiTsfi h ui i<> be rehu'i’tsi Im of 
a //dep/ssM/- pa\ in'„r, williotif. iisiiiLi;' hi:: n'/lii <d basiiiL^ the a{‘li«'n:s 
ntaied fo him. Ihixmeiii’ niiL’;hf in* matt* fo I he t‘rt*diler ei* his 
aulht)risi'd arn'iii, li> tla* lul<u* ny eiirabu*, <u’ ft) flu* pupil d 
auf lit vrised. 

i)i' coiirsiy in escrv siai.n‘ ‘*1* fia* law, paynamf pul an t.md ft» 
t]u‘ contracf. Ida* claims t)rjhe etun rant i my parlies weia* sal isiieth 
and ntitiiiiuy natre remained fo bt* tl<»ne. Ibif. siipposlm,!; paynu'nt 
was ntif. math*, but t)nt‘ of’ fla* parfii's was wdlinp; fo ri'iease the 
olhi't*, t>r oiit* pa rf \ ntudtl claim, lor s-ome reastm, fc) be released, 
em'tain solemn forms hat! btam euferetl into, wldeh eonhi not lie 
made oriuieireel b\ fla* mt‘rt' eonseni ol tla* partie-.. Such f’ornr-: 
\V(*re lt>o Solemn in Ibetyvest)}’ fla* law to lo;:e {heir ptiwt'r unles:'. 
other tbiaiis etpially solemn wt*i’t‘ y‘;one lliroiiidi. Acetu'iiinpl}''. in 
such cast’s, whert* no real payment wae matlt\ tla'i’e was what 
( hiiiis calls a n inunii/ttiriif snhi/in (jii. ld‘d), \aryiiny in fla* method 
in which it was made act'tu'diinf to the htrins, i'rrhis^ nv 

[iifri'is, with which the ctmtracl hat! bt‘en {tu’mctl. 

ft., tor instanci*, I la* cttuiracf: had bt’i'ii tt»!*med pm’ os <f 
f not. less Ilian li\'c wilncsstrs and a. wert* callctl lor'-ethcr. 

I d'h(‘ tlchior st rncl\ tin* scale with a piece th money aial n;av«‘ it 
j to t la‘ crtaliltu* in the nana* of t he whole sum owinry {il.W. lii. 
171'.) ddds ttjrm was a.lst» atjophnl in t'ases where pa\ menf: of 
a.. h‘!j;acy oivmi jnr dtf ni utif inmni was remiited, prt)l)ahly because 
t he testamenf. was itself supptised fo bt* math* /u r n .7 //h/*fOi/, 
ami also in eases wluua* payment- t.{‘ nafuey <ha* by a. jiaiitdal 
sentt‘net' was remitted, probably lietnust* the mt»st, Formal moth* th’ 
imaginary pa.ymi‘nf. was atioptt'd wla-n the debt had itetm c'tm- 
fraeltMl in a way which f-ht' law (‘tuisitlered as specially st:>h*mn, 
((*Al. id. 17o.) ddds form tiF imaiyinary payment was alst? appli- 
cable wia‘rt‘Vt‘r any! hintif i't'Hain ttf jlatst* tldnp's wddeh '•p'ea/ere., 
iumiU'i'n {and jirobably also wm/nsar*f) ytifisiifni ' was tiutn 

I f f h(M*ontraef, had betui nuidtr ‘ rf's/aX,' the tlcbterr uskett tin* 
orialifor if* lit* lu‘ltl wdiaf was dm* as reetavtaij ^ rr/o iiiil pre- 

m/s/, hiiht'sih' tirrtphi iii I* ' ddio t*rt'ditt>r answertsi f.hai ho did, 
W/aorod ddioertulitor was said "arr<*p//o// naid the pmeess 
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appliiMl to tho p;! vivHMtt <>f’ in<>n(*y. as tin* nindr l»y wliicli (m m 1 rari s 
art* usua.llv ft*rnii oaf (*(1. H Is hy a sliyflit t'.xlt'nsion of fjh* sirit*} 
list* of l ilt* word Hiat a pt‘rs»:)n was said no! suh'rrr ni>l inucni . 
but Sill I'l't't' i>rrini ii( III . 

d1i(‘ ciN'd law, wldoli iuiptisod rorins t>n (li'* Ibnuaf ioa of ii. ooii™ 
tra.(‘b iinpostMi (•( »rn‘SpondiiiLC forms ou its (bssnjul it ui. And wlion 
th{'S(‘ wtu't* rnllilliMb ilu' <lt*b{or was saiti to lu* iVord iVtun ins tshli- 
n-ai Ion "i’lisn jurr.' In lator timos, in oases wlioro lliost* forms 
had not I ot‘n m>nt‘ 1liroiiyr]i^ lap yol oipiiiy demanded ilia! tin* 
dt'bit )!' should be ei insiihu’ot I fVtMn tin* pra'lor :diow»’d idin to n‘pid, 
!)N" an (‘\oe|)t i<»in llu* nfa*diter who sued him; and it lias theiiot* 
b(.M*ii sanb ' nitj 1 1 jti t ! t ! ifi(! iiisn ji'i'f' i! 'if j'r'r i iih < > ih' ui iofl'fiir. 

Wilt'll i! is suit} in I in* text that if I in* j}>f> jns..:u,' pays tin* 
pi’inei|>al is {Vi'eii, t|a‘ ea-a* must he uinlm'sfi k ui i<> be rrria'i-cui in of 
a iiffrj us.^^nr pa\ iiip*, williotif. iisiiip' hi:: ri-.dii tp* haviiiL^ fin* anlitua'^ 
(’(‘tied It) him. Ihixineiii’ niiL’.*ld bt‘ math’ to the t'rtsd it or oi* his 
aulht)risi'd aoeid, li> tin* lufoi* ny eurattu*. <u’ to tin* pupil if 
aut ht vrised. 

r)f ctHirsiy in e\-erv sla.oe of flu' lau, payinoid pul an t.'.nd t«» 
tin* (‘Old rant, ddit* claims of j he eotn ran! i my parlies \V(*]'e sal isiieth 
and notiiiniy mtu*e remained to lu* doin*. Ibit. supposim,!; paynu'nt 
was not. math', but om* (»f tin* partii's was willing; bi n'iease the 
other, or oiit* parl\ ntudd elaim, lor sionie reastm, to be released, 
ei'i'lain solemn torms had bt'tm tudered into, wldeh eonld not lie 
made of no elfeel b\ tin* mt're etuiseid td’ tin* pai'lie-.. Sut'h fttrur- 
wi'i'e lt)o soh'inn in the (‘yes of tin* law tti toi'.e their powt'r unh's:'. 
olht'r tbi'ins (‘(pialiy solemn wt'ia* p'oiie ihroUErh. At'eordinrdy- in 
sueh east's, here no real payment wae math*, then* was what 
( hiius i*a,lls an iiinriii'/nhiii snhi/in (jit. Iti'.f), \aryinn; in tin* nu'lhod 
in which it was made aet'ordinrf to tin* ft»rms, fit ji>ni, /’< r/u’s, or 
liffrris^ with which tin* contract laid bt*en {brmed. 

Il^ tbr imdaiici*, I lit* cttidracf: had ht*en h»!*ni(*d pe/- os i f Ithrirui^ 
j not. It'ss llum li\'e \vitnesst*s and a. /do'/pecs wert* calletl lom't her. 

I I'h(* debtor struck flu* scab* with a piece of money and pavt* it 
I to t lu‘ crt'diltu* in the uauu* of t he wlude sum owiuip (tb\!. lii. 
171'.) d’his form was also atjopit'd in cases whert* pa\ m<*idi ol 
a.. h‘e;aey lylvtm /'c/* iIk ni mif imifui was remitted, proliahly because 
t lit* lestaUU'ld. was it self suppostsl to bt* madi* /ua' o <7 /iVe'fOi/, 
and also hi cases whtu'c payment- of nmney due by a. juditdal 
scid(‘nct' was r<‘mitlt*d, probably bc<‘aust' tht* most, ibrmal modi* td’ 
imaginary pa.yim'id- was adopft'd wla-n the deb! had iiemi c'on- 
tra(*l(*(l in a way which tlu' law i*tMrsidered as specially solmuii, 
((*Al. iii. 17o.) 'Phis form td’ imaginary payment was also appli- 
cable win ‘r(‘V<‘r a.ny I hi ntjf ct*rta..in of I host* t hinp's wduch '^p'oit/ere., 
/ooar/o {and jirobably also wm//saru) yiiiisiii u! " was iiutn 

I f f hc! cold ract, had bemi nuult^ W*er/u’.vf llu* debterr asked tin* 
fristitor if* ht* ln‘ld what was dm* as recta ^ f^hdul nin fihl pro- 
hubt'siK' arr('i>hifii f ' ddm t*rt*diior answertai f.hai he did, 
'' Iliiheih" ddie (’rtulitor was said ^ nn'i'jii Km and t he process 
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was called ^ accevtilatio.’ (See next para or. and Gm n; 

170.) ° 

If the contract had been made ^ litter is,' the debtor probabr.- 
entered on his tabidce the expenditure (ex]iensilaiid) of the sinn 
due, with the consent of the creditor, but we cannot learn anv- 
tliing from Gains on the subject. 

If the contract had been made ^ re' the mere return of the thinn 
was a sufficient sign that the contract was at an end. There wii? 
a visible act, and the whole object of the forms hj which contracts 
were made and dissolved was to substitute visible acts for nieiv 
expressions of consent. Where the contract, as belonging to the 
jits gentium^ could be made merely by consent, it could Tlso be 
dissolved by consent. (See paragr. 4.) 


1, Item per acceptilationem toUi- 
tiir obligatio. Est autem acceptilatio 
imagmaria solutio. Qnocl enim ex 
verbormn obligatione Titio debetur, 
id si velit Titius remittere, potent 
sic fieri, iit patiatiir haec verba de- 
bitorein die ere : ‘ Quod ego tibi pro- 
misi, liabesne aeceptum ? ’ et Titius 
respondeat ‘ Habeo ; ’ sed et Greece 
potest aeceptum fieri, dummodo sic 
fiat, ut Latinis verbis solet : 

XafS^v BrjvdpLa rdcra ; ex<o \a/3a)i/. Quo 
genere, ut diximus, tantum eae ob- 
ligationes solvuntiu:, quae ex verbis 
consistunt, non etiam eeterae : con- 
sentaneimi enim visum est, verbis 
factam obligationem posse aliis ver- 
bis dissolvi. Sed id, quod ex alia 
causa debetiu', potest in stipulatio- 
nem deduci et per acceptilationem 
dissolvi. Sieut autem quod debetm, 
pro parte recte solvitur, ita in x‘>ar- 
tem debiti acceptilatio fieri potest. 

Gai. iii. 169, 170, 172 ; 


1. An obligation is also rut an end 
to by acceptilation. This is an ima- 
ginary i^awnent : for if Titius wishe- 
to remit payment of that winch is due 
to hun by a verbal contract, he can 
so by permitting the debtor to put to 
him the following question, * Do yo.u 
acknowledge to have received that 
which I promised you ? ' Titius then 
answering, *I do.’ The acknowledg- 
ment may also be made m Greek, 
provided it is made as it would be in 
Latin, Br]i'diJLa rdcra ; lyoi 

Xapedv. In this way verbal contracts 
are dissolved, but not contracts made 
in other ways : it seemed natural that 
an obligation formed by words should 
be able to be dissolved by words : but 
anything due by any other kind oi 
contract may be made the subject of 
a stipulation, and the debtor be treed 
by acceptilation. And as i^art of a 
debt may be paid, so acceptilation may 
be made of a part only. 

D. xlw. 4. 8. 4 ; D. xlvi. 4. 9. 


Properly the acceptilatio only operated as a release when the 
contract had been made verb is ^ but it was held, in all cases, to 
contain by implication a pact or agreement not to sue, and there-| 
fore an exceptio could be grounded on it to repel the creditor! 
who had entered into it. Si acceptilatio inntilis piit, tacita pac- 
tione id actum videtm^ ne peteretur (D. ii. 14. *27. 9). The 
jurists, however, found a means of making the cicceptilatio extend 
to every kind of contract. It was looked on as a stipulation which 
operated as a novation of the old contract, that is, which did away 
with the former contract, and substituted a new one in its place, 


2. Est prodita stipulatio, quse 
vulgo Aquiliana appeUatur, per 
"hquam stipulationem contingit, ut 
/omnium rerum obligatio in stipula- 


2. A stipulation has been myented, ; 
commonly called the Aquilian, oy 
wliich every obhgation, whatever may 
be the thing it concerns, is put into the 
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was called ^ accevtilatio.’ (See next para or. and Gm n; 

170.) ° 

If the contract had been made ^ litter is,' the debtor probabr.- 
entered on his tabidce the expenditure (ex]iensilaiid) of the sinn 
due, with the consent of the creditor, but we cannot learn anv- 
tliing from Gains on the subject. 

If the contract had been made ^ re' the mere return of the thinn 
was a sufficient sign that the contract was at an end. There wii? 
a visible act, and the whole object of the forms hj which contracts 
were made and dissolved was to substitute visible acts for nieiv 
expressions of consent. Where the contract, as belonging to the 
jits gentium^ could be made merely by consent, it could Tlso be 
dissolved by consent. (See paragr. 4.) 


1, Item per acceptilationem toUi- 
tiir obligatio. Est autem acceptilatio 
imagmaria solutio. Qnocl enim ex 
verbormn obligatione Titio debetur, 
id si velit Titius remittere, potent 
sic fieri, iit patiatiir haec verba de- 
bitorein die ere : ‘ Quod ego tibi pro- 
misi, liabesne aeceptum ? ’ et Titius 
respondeat ‘ Habeo ; ’ sed et Greece 
potest aeceptum fieri, dummodo sic 
fiat, ut Latinis verbis solet : 

XafS^v BrjvdpLa rdcra ; ex<o \a/3a)i/. Quo 
genere, ut diximus, tantum eae ob- 
ligationes solvuntiu:, quae ex verbis 
consistunt, non etiam eeterae : con- 
sentaneimi enim visum est, verbis 
factam obligationem posse aliis ver- 
bis dissolvi. Sed id, quod ex alia 
causa debetiu', potest in stipulatio- 
nem deduci et per acceptilationem 
dissolvi. Sieut autem quod debetm, 
pro parte recte solvitur, ita in x‘>ar- 
tem debiti acceptilatio fieri potest. 

Gai. iii. 169, 170, 172 ; 


1. An obligation is also rut an end 
to by acceptilation. This is an ima- 
ginary i^awnent : for if Titius wishe- 
to remit payment of that winch is due 
to hun by a verbal contract, he can 
so by permitting the debtor to put to 
him the following question, * Do yo.u 
acknowledge to have received that 
which I promised you ? ' Titius then 
answering, *I do.’ The acknowledg- 
ment may also be made m Greek, 
provided it is made as it would be in 
Latin, Br]i'diJLa rdcra ; lyoi 

Xapedv. In this way verbal contracts 
are dissolved, but not contracts made 
in other ways : it seemed natural that 
an obligation formed by words should 
be able to be dissolved by words : but 
anything due by any other kind oi 
contract may be made the subject of 
a stipulation, and the debtor be treed 
by acceptilation. And as i^art of a 
debt may be paid, so acceptilation may 
be made of a part only. 

D. xlw. 4. 8. 4 ; D. xlvi. 4. 9. 


Properly the acceptilatio only operated as a release when the 
contract had been made verb is ^ but it was held, in all cases, to 
contain by implication a pact or agreement not to sue, and there-| 
fore an exceptio could be grounded on it to repel the creditor! 
who had entered into it. Si acceptilatio inntilis piit, tacita pac- 
tione id actum videtm^ ne peteretur (D. ii. 14. *27. 9). The 
jurists, however, found a means of making the cicceptilatio extend 
to every kind of contract. It was looked on as a stipulation which 
operated as a novation of the old contract, that is, which did away 
with the former contract, and substituted a new one in its place, 


2. Est prodita stipulatio, quse 
vulgo Aquiliana appeUatur, per 
"hquam stipulationem contingit, ut 
/omnium rerum obligatio in stipula- 


2. A stipulation has been myented, ; 
commonly called the Aquilian, oy 
wliich every obhgation, whatever may 
be the thing it concerns, is put into the 
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applied to the payment of money, as the mode by which contracts 
are usually terminated. It is by a slight extension of the strict 
use of the word that a person was said not solvere obligationem ., 
but solvere imnmiam. 

The civil law, which imposed forms on the formation of a con- 
tract, imposed corresponding forms on its dissolution. And when 
these were fulfilled, the debtor was said to be freed from his obli- 
gation ^ ipso jure' In later times, in cases where these forms 
had not been gone through, but yet equity demanded that the 
debtor should be considered free, the praetor allowed him to repel, 
by an exce^etion, the creditor who sued him ; and it has thence 
been said, ^ ohlujatio aut ipso jure ant per exceptionem tollitur.' 

When it is said in the text that if the fidejussor pays the 
principal is freed, the case must be understood to be referred to of 
a fidejussor paying, without using his right of having the actions 
ceded to him. Payment might be made to the creditor or bis 
authorised agent, to the tutor or curator, or to the pupil if 
authorised. 

Of course, in every stage of the law, payment put an, ..jend to 
the contract. The claims of the contracting parties were satisfied, 
and nothing more remained to be done. But, supposing payment 
was not made, but one of the parties was willing to release the 
other, or one party could claim, for some reason, to be released, 
certain solemn forms had been entered into, which could not be 
made of no effect by the mere consent of the parties. Such forms 
were too solemn in the eyes of the law to lose their power unless 
other forms equally solemn were gone through. Accordingly, in 
such cases, where no real payment was made, there was what 
Gains calls an imaginaria solutlo (hi. 169), varying in the method 
in which it was made according to the forms, riexumy verbis, or 
litter is, with which the contract had been formed. 

If, for instance, the contract had been formed p)er ces et librani, 
not less than five witnesses and a lihripens were called together. 
The debtor struck the scale with a piece of money and gave it 
to the creditor in the name of the whole sum owing. (Gai. hi. 
174.) This form was also adopted in cases where payment of 
a legacy given per damnafionem was remitted, probably because 
the testament was itself supposed to be made per ces et Uhram, 
and also in cases where payment of money due by a judicial 
sentence was remitted, probably because the most formal mode of 
imaginary payment was adopted when the debt had been con- 
tracted in a way which the law considered as specially solemn. 
(Gai. hi. 175.) This form of imaginary payment was also appli- 
cable wherever anything certain of those things which ^ ponder e, 
numero (and probably also mensivra) constant' was due. 

If the contract had been made ^ verbis,' the debtor asked the 
creditor if he held what was due as received, ‘ Quod ego tihi pro- 
misi, habesne accepium ? ' The creditor answered that he did, 
Habeo.' The creditor was said ^ acceptum ferre,' and the process 
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applied to the payment of money, as the mode by which contracts 
are usually terminated. It is by a slight extension of the ^ strict 
use of the word that a person was said not solvere obligcdionern, 
but solvere pecuniam. 

The civil law, which imposed forms on the formation of a con- 
tract, imposed corresponding forms on its dissolution. And when 
these were fulfilled, the debtor was said to be freed from his obli- 
gation ^ ipso jure.' In later times, in cases where these forms 
had not been gone through, but yet equity demanded that the 
debtor should be considered free, the praetor allowed him to repel, 
by an exce^etion, the creditor who sued him ; and it has thence 
been said, ^ ohligatio aut ipso jure aut per exceptionem tolUtur.' 

When it is said in the text that if the fidejussor pays the 
principal is freed, the case must be understood to be referred to of 
a fidejussor paying, without using his right of having the actions 
ceded to him. Payment might be made to the creditor or bis 
authorised agent, to the tutor or curator, or to the pupil if 
authorised. 

Of course, in every stage of the law, payment put an, ..jend to 
the contract. The claims of the contracting parties were satisfied, 
and nothing more remained to be done. But, supposing payment 
was not made, but one of the parties was willing to release the 
other, or one party could claim, for some reason, to be released, 
certain solemn forms had been entered into, which could not be 
made of no effect by the mere consent of the parties. Such forms 
were too solemn in the eyes of the law to lose their power unless 
other forms equally solemn were gone through. Accordingly, in 
such cases, where no real payment was made, there was what 
Gains calls an imag inaria solidio (hi. 169), varying in the method 
in which it was made according to the forms, nexumy verbis, or 
litter is, with which the contract had been formed. 

If, for instance, the contract had been formed per ms et Uhrmi, 
not less than five witnesses and a lihripens were called together. 
The debtor struck the scale with a piece of money and gave it 
to the creditor in the name of the whole sum owing. (Gai. hi. 
174.) This form was also adopted in cases where payment of 
a legacy given per damnationem was remitted, probably because 
the testament was itself supposed to be made per ms et Uhram, 
and also in cases where payment of money due by a judicial 
sentence was remitted, probably because the most formal mode of 
imaginary payment was adopted when the debt had been con- 
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(Gai. hi. 175.) This form of imaginary payment was also appli- 
cable wherever anything certain of those things which ^ ponder e, 
numero (and probably also mensivra) constant' was due. 

If the contract had been made ^ verbis j the debtor asked the 
creditor if he held what was due as received, ‘ (fiiiod ego tihi pro- 
misi, habesne acceptum ? ' The creditor answered that he did, 
Habeo.' The creditor was said ^ acceptum ferrej and the process 
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was called ^ aoceptUaMoJ (See next paragr., and (Iai. iii. 109, 
170.) 

If tlie contract had been made ‘ Ufterii^,^ the debtor probably 
entered on his tabulce the expenditure (eQ) 2 ) 6 ndlaMo) ol the sum 
due, with the consent of the creditor, but we cannot learn any- 
thing from Gains on the subject. 

if the contract had been made ^ the mere return of tlie thing 
was a sufficient sign that the contract was at an end. There was 
a visible act, and the whole object of the forms by wliicli. contracts 
were made and dissolved was to substitute visible acts for mere 
expressions of consent. Where the contract, as belonging to tlie 
jus cjentimUj could be made merely by consent, it could also be 
dissolved by consent. (See paragr. 4.) 

1. Item per acceptilationeni tolli- 
tur obligatio. Est aiitem acceptilatiu 
imaginaria solutio. Quod enim ox 
verboruin obligatione Titio debotiu', 
id si velit Titius reinittere, poterit 
sic fieri, ut patiatrir hioc verba do- 
bitorem dicere : ‘ Quod ego tibi pro- 
misi, habesne acceptum ? ’ ct Titius 
respondeat ‘ liaboo ; ’ sed et Gnoce 
])otest acceptum fieri, dummodo sic 
fiat, ut Latinis verbis solet : 

dr^ifdfjLci rncra ; e'xco \a(:i(jop. Quo 
genere, ut diximus, tantum cio ob- 
Jigationes solvuntur, qiue ex verbis 
consistunt, uon etiaiu cetera*: con- 
sentaneum enim A^isnm est, veihis 
facta, m obligationcm posse aliis ver- 
bis dissolvi. (Sed id, (piod ex aha 
causa debetur, potest in stipnlatio- 
nem dediiei et per acceptilationeni 
dissolvi. Sient autem cpiod debetur, 
pro parte recte solvitur, ita in par- 
tem debiti acceptilatio fieri potest. 

G-ai. iii. 169, 170, 172 ; 1). xlvi. 4. 8. 4 ; D. xlvi. 4. 9. 


1. An obligation is afso j)ut an end 
to by accoptilation. Tliis is an iina,* 
ginary pa.yment ; Ibr if 4^itius wislies 
to remit payment of tliat whieli is due 
to biiu by a verba.l eoutvaiet, la* ca,n do 
so by jiermitting tlie debtor to put t(> 
him tlie following (juesbon, ‘ Do you 
acknowledge to luive rc'ceivetl tliaf 
which I promist3(l you V ’ Titius tlu'ii 
answering, ‘1 do.’ Tlu! aeknowlodg- 
meut may also 1x5 nuulo in Greek, 
})rovided it is nia,de as it would be in 
Latin, XafSwz/ (^/pa/xa rdmi ; eyw 
\a(i(x>v. ill this way veihal contracts 
arc dissolved, but not contra, cts ma,d(3 
in otlicr ways : it sconie'd na,tural tlia,t 
an ol)liga,tion formed by words should 
be able to bo dissolved by words ; but 
a,nything due liy a,ny other Iciud of 
contract may be nia,d(i tlie- subject of 
a, sti])uLation, and the debtor be frei'd 
])y acccptibition. And as })a,rt of a, 
debt maybe])aid, so a-eeciptila-tion may 
be made of a, part only. 


/ 


Properly the (m‘e[)tilaf/i() only operated as a release when, tin 5 
contract had been made verbis^ but it wa,s lield, in a, 11 cases, to 
contain by implication a pact or agreement nol:- to siiiy and t/]u‘,re-| 
fore an excG})tio could be grounded on it to repel tlu5 creditor! 
who had entered into it. Si iwcuptilulu) hbuiilis fult^ Uuylla pac- 
tiono id actum videtnrj no pidoroiur (D. ii. 14. 27. 9). Thi5 
jurists, however, found a means of making the ac(upMhvti(> extend 
to every kind of contract. It was looked on as a. stipnlatioii which f 
operated as a novation of the old contract, that is, whicli did away 
with the former contract, and substituted a new one in its place. 

2. Est prodita stipiilatio, qiiic 2. A stipulation has been invented, 
vtilgo Aquiliana appellatur, per commonly called the A(|uilian, by '“D r/ 
quam stipulationem contingit, ut which every obligation, wliatever may 
omnium rerum obligatio in stipula- be the thing it concerns, is put into tin* 
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vulgo Aquiliana appellatur, per 
quam stipulationem contingit, ut 
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2. A stipulation has been invented, 
commonly called the A(|uilian, by 
which every obligation, whatever may 
be the thing it concerns, is put into tlu* 
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form of a stipulation, and afterwards 
dissolved by aceeptilation. This Aqiii- 
lian stipulation effects a novation of 
all obligations, and was framed in the 
following terms by Gallus Aquilius 
‘ Whatever for any cause you are or 
shall be or might be bound to give or do 
for me, either now or at a future day ; 
everything for which I have or shall 
have an actio wdth you, a ^etitio from 
you, ov 0 , ^crsecutio against you; every- 
thmg of mine which you have, hold, 
or possess, or might possess, or which 
you have made yourself not to possess 
through some wilful fault of 3 'our own, 
whatever shall be the value of each of 
these things, so much Aulus Ageriiis 
stipulated should be given him in 
money, and Numerius Negidius en- 
gaged to give it ; ’ on the other hand, 
Numerius Negidius put to Aulus 
Agerius the question, ‘ All that I have 
promised you to-day by the Aquilian 
stipulation, do you achnowdedge it as 
received? ’ and Aulus Agerius answered, 

‘ I acknowledge it as received,’ or ‘ I 
have entered it as received,’ 

D. ii. 15. 4 ; D. xlvi. 4. 18. 1. 

V This Aquilius Gallus was the friend of Cicero, whose colleague 
/he was in the prastorship (b.c, 65). He was the pupil of Mucins, 

' and the teacher of Sulpicius, and is mentioned in the Digest 
(i. 2. 2. 42) as of great authority with the people. He is said to 
have devised a means by which fodmni mi might be instituted 
(D. xxviii. 2. 29. pr. ; see Bk. ii. Tit. 13. 1, note) ; and Cicero 
informs us that he was also the author of certain formulae in the 
actions of theft (De Off. iii. 14.) 

We may remark with what care and forethought Aquilius 
Gallus has made his formula applicable to all possible cases. 

^ Gama ’ is the generical expression. ‘ Oj)ortet.^ o'portGljit opor- 
feretve^ embrace the present, the future, and the conditional. 

‘ Prcesens in diemve ’ (some texts add aut snh conditione ’) refer 
to what are termed the ‘ mpdahties ’ to which contracts are liable, 
^ Actio ' is the ^ axtio in personcmn ; ’ ^ petitio ’ is the ^ actio in rem ; ’ 
^ perseautio^ is the extraordinary proceeding before a magistrate; 

^ liohes ' refers to ‘ dominium ; ’ ‘ ienes ’ to physical detention ; 
^ possicles ' to possession. The expression, ^ dolove malo fecistij quo 
minus possideres^' was added to express the obligation which bound 
a person who had fraudulently destroyed a thing in his possession 
to prevent the owner reclaiming it. The stipmlatio Aqidliana was 
I equally applicable if the object was to effect a novation intended to 
operate as the foundation of a new contract to be really fulfilled by 
I both the parties. (D. ii. 15. 2. and 9. 2.) 

Stipulatus estj spopondit ; this is the language of the cautio.^ or 
written record of the stipulation and the acc&ptilatio. 
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tionem declucatur et ea per accej)ti- 
lationem tollatur. Stipulatio enim 
Aquiliana novat omnes obligationes 
et a Gallo Aqiiilio ita composita est : 

• Quidquid te milii ex quaeumque 
causa dare facere oportet, oportebit 
oporteretve, prsesens in diemve, qua- 
rumque rerum milii tecum actio, 
quieqiie abs te petitio vel adversus 
te persecutio est, erit, quodque tu 
meum babes, tenes, possides, pos- 
sideresve dolove malo fecisti, quo 
mmus possideres, quanti quseque 
earum rerum res erit, tantam pecuni- 
am dari stipulatus est Aulus Agerius, 
spopondit Numerius Negidius.’ Item 
e diverse Nmnerius Negidius in- 
terrogavit Aulum Agerium : ‘ Quid- 
quid tibi hodierno die per iVqui- 
lianam stipulationem spopondi, id 
omnehabesne acceptum? ’ Kespondit 
Aulus Agerius : ‘ Habeo acceptum ’ 
vel et ‘ acceptum tuli,’ 
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have entered it as received,’ 

D. ii. 15. 4 ; D. xlvi. 4. 18. 1 . 

V This Aquilius Gallus was the friend of CicerOj whose colleague 
/he was in the prastorship (b.c. 65). He was the pupil of Mucins, 

' and the teacher of Sulpicius, and is mentioned in the Digest 
(i. 2.2. 42) as of great authority with the people. He is said to 
have devised a means by which 'postmni sui might be instituted 
(D. xxviii. 2. 29. pr. ; see Bk. ii. Tit. 13. 1, note) ; and Cicero 
informs us that he was also the author of certain formulas in the 
actions of theft (De Off. iii. 14.) 

We may remark with what care and forethought Aquilius 
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8. Praeterea no^-atione tollitiir 
obligatio. Veluti si id, quod tu Seio 
debeas, a Titio dari stipulatus sit. 
Nam interventu noYie personae nova 
nascitur obligatio et prima tollitur 
traiislata in posteriorem, adeo ut 
interdnm, licet posterior stipulatio 
imi tills sit, tamen prima novationis 
jure tollatur : veluti si id, quod Titio 
tu debebas, a pupillo sine tutoris 
auctoritate stipulatus fuerit, quo 
casu res amittitur : nam et prior 
debitor liberatur et posterior ob- 
ligatio nulla est. Non idem juris 
est, si servo quis stipulatus fuerit : 
nam tunc prior proinde obligatus 
manet, ac si postea nullus stipulatus 
fuisset. Bed si eadem persona sit, 
a qua i)ostea stipuleris, ita demum 
novatio fit, si quid in posteriore 
stipulation e novi sit, forte si con- 
dicio aut dies aut fidejussor adjicia- 
tur aut detrahatur. Qnod autem 
diximus, si condicio adjiciatur, nova- 
tionem fieri, sic intellegi oportet, ut 
ita dicamus factam novationern, si 
condicio extiterit : aliocpiin si defe- 
cerit, durat prior obligatio. Bed 
cum hoc quidem inter veteres con- 
stabat, tunc fieri novationern, cum 
novandi animo in secundam obli- 
gationem itimi fuerat : per hoc 
autem dubium erat, quando no- 
vandi animo videretur hoc fieri, et 
qnasdam de hoc praisumptiones alii 
in aliis casibus introducebant : ideo 
nostra proccssit constitutio, qiiie 
apertissime definivit, tunc solum 
fieri novationern, quotiens hoc ipsuin 
inter contrahentes expressum fuerit, 
quod propter novationern prioris ob- 
ligationis convenerunt ; alioquin ma- 
nere et pristinam obligationem et 
secundam oi accedere, ut maneat ox 
utraque causa obligatio secundum 
nostrie constitution is definitiones, 
quas licet ex ipsius lectione aper- 
tius cognoscere. 


• o. An obligation is also dissolved 
by novation, as, for instance, if Seius 
"stipulates with Titius for that which 
is due to Beius from you. For by the 
intervention of a new debtor a new 
obligation arises, and the former obli- 
gation is extinguished by being trans- 
ferred into the latter ; so much so, that 
it may happen, that although tlie 
latter stipulation is void, yet the 
former, by the effect of the novation, 
ceases to exist ; as, for instance, it 
Titius stipulates with a pupil not 
authorised by his tutor for a debt 
due to Titius from you, in this case 
Titius loses Ins ^vhole claim, for the 
first debtor is treed, and tlie second 
obligation is -v'oid. Ihit the case is 
different if it is a sbive with whom 
he stipulates, for then tlie original 
debtor remains bound a,s if no one had 
made a subse(pient stipulation. But 
if it IS the original debtor himself 
witli whom you make tlie second 
stipvdation, there will be no novation, 
unless the subsequent stipulation con- 
tains something now, as, for instance, 
the addition or i^nppressiyj.i.,.oi‘ a .con- 
dition, a term, or a surety. In saying 
that if a condition is added there is a 
novation, we must bo understood to 
mean that the novation will take place 
if the condition is accomplished, but 
that if it is not accomplished, tlio 
former obligation remains binding. 
The ancients were of opinion that the 
novation only to ole place when tlie 
second obligation was enterod into for 
the purpose of making tlie novation, 
and doubts consecpiently arose as to 
when this intention was to bo supposed 
to exist, and different presumptions 
were laid down by tlioso wlio treated 
the subject according to the different 
cases they had to settle. In con- 
sequence, our constitution was pub- 
lished, in which it was clearly decided 
that novation shall only take place 
when the contracting parties have ex- 
pressly declared, that their object in 
making the new contract is to extinguish 
the old one : otherwise the former ob- 
ligation will remain binding, wliilo the 
second is added to it, so that each con- 
tract will give rise to an obligation still 
in force, according to the j)ro visions of 
our constitution, which may be more 
fully learned by reading the constitu- 
tion itself. 


Gai. iii. 170, 177, 179 ; D. xlvi. 2. 0, 8. 1, ct seq, ; C. viii. 41. B. 
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pressly declared that their object in 
making the neAv contract is to extinguish 
the old one : otherwise the former ob- 
ligation will remain binding, wliilo the 
second is added to it, so that each con- 
tract will give rise to an obligation still 
in force, according to the provisions of 
our constitution, Avhich may be more 
fully learned by reading the constitu- 
tion itself. 


Gai. iii. 170, 177, 179 ; D. xlvi. 2. 0, 8. 1, et seq , ; C. viii. 41. B. 
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Novation is tlie dissolution of one obligation by the formatio 
of another. Ulpian says : ‘ Novatio est ‘prioTis dehiti in alia? 
oUigationem vel dvilem vel 7iatiiralem tramfusio atque tmndatio 
hoc estj cum ex prcecedenti causa ita nova co7istdvatur^ (it jorio 
perimaim. Novatio enim a 7iovo nomeii accepit^ et a nova obli 
fjatione: ( D. xlvi. 2. 1. pr.) 

Every kind of contract could be superseded l)y novation^ bu 
the new contract must be either Utteris (see Tit. 21) or by stipula 
tion. and the predominance of the use of stipulations as the iiistrii 
inents of novation was so great that the jurists generally refer to i 
alone. Qiialisciimque ohliqatio sit cqum pnecessit^ 7wrrvrh verbis potest 
(D. xlvi. 2. 1. 1.) */ . . 

It was necessary that ?flie obligation superseded should be ex- 
isting at the time ^ but wliether it was civil, prastorian, or natura 
was immaterial. "(D. xlvi. 2. 1. 1.) And it was also necessary tlia- 
the stipulation which superseded it should be binding, eitlier civilb 
or naturally. ■ In the text we have two instances of contracts whicl 
are not binding civilly, owing to the incapacity of tlie parties, on 6 
made with a pupil, and one with a slay^, and a distinction is drawi. 
between them. The stipulation made with the pupil is a stipula,- 
tion, though only one binding naturally : the pupil is a Romar. 
citizen, and can pronounce the word spondeo ; but a stipulatior 
made with a slave, except when the slave speaks merely as tin- 
mouthpiece of his master, is no stipulation at all. Tlie slave can- 
not use the words of the formulary. There is no contract verbis tc 
supersede the existing obligation. 

By a novation(a new debtor might be substituted, even without 
the consent of the original debtor.) If it was done witli the consent 
of the original debtor, the new debtor was termed (Megadii^ and the 
process ^cl&legaiio. If it was done without his consent, the new debtor 
was termed the expromissor , and the process expromissio ] but these 
terms, expro7nissor and expywnissio^ were also used in a wider sense, 
as implying the new debtor and the mode of contracting generally, 
without implying that the consent of the old debtor had not been 
given to the substitution. (D. xiii. 7. 10.) 

Of course, if both parties to the original contract were, willing, 
a new creditor could be substituted as well as a new debtor, by a 
novation ; and if a new debtor was delegated who already owed, a 
debt to the old debtor, there would necessarily be a change of cre- 
ditor as well as debtor. A owes to B, and B to C an equal sum. 
If B tells A to pay C, C has a new debtor, and A a new creditor. 

In the. passage of Gains (iii. 177) on wliicli the text is based, it 
is said that if a sponsor was added, there was a new contx’act. 
Spo7isores being obsolete, Jn^tjuiap,, substitutes jidejussor] but 
although a contract might be extinguished by a surety being 
would not be so if the parties did not mean it to have 

"‘This effect. 

If the original contract was made in any other way than by a 
stipulation, it could be superseded by a stipulation containing the 
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Novation is tlie dissolution of one obligation by the formatio 
of another. Ulpian says : ‘ Novcdio est ■prioris dehiti in alicm 
ohligationem vel dvilem vel naturcdem traurfusio atque trandatio 
hoc Qst^ cum 6X pTCCGsdciiiti cctusco itct iwvG.' co^istidv cituu ^ '/it 
perimaiur. JSfovatio eoiim a novo nomen accepit^ et a nova obli 
fjatione: (D. xlvi. 2. 1. pr.) 

Every kind of contract could be superseded l)y novation, bu 
the new contract must be either (see Tit. 21) or by stipula 

tion. and the predominance of the use of stipulations as the iiistrii 
inents of novation was so great that the jurists generally refer to i 
alone. Qualisciimque ohliqatio sit pm pnvcesdt^ nova n verbis potest 
(D. xlvi. 2. 1. 1.) 

It was necessary that ?^he obligation superseded should be ex- 
isting at the timely but wliether it was civil, prastorian, or natura 
was fmmaterial. '^D. xlvi. 2. 1. 1.) And it was also necessary tba- 
the stipulation which superseded it should be binding, eitlier civilb 
or naturally.^; In the text we have two instances of contracts whicl 
are not binding civilly, owing to the incapacity of tlie parties, one 
made with a pupd, and one with a slay^, and a distinction is drawi, 
between them. The stipulation made with the pupil is a stipula.- 
tion, though only one binding naturally : the pupil is a Romar. 
citizen, and can pronounce the word ^^ppjidep ; but a stipulatioi: 
made with a slave, except when the slave speaks merely as tbn: 
mouthpiece of his master, is no stipulation at all. Tlie slave can- 
not use the words of the formulary. There is no contract verbis tc 
supersede the existing obligation. 

By a novation(a new debtor might be substituted, even wdtlaout 
the consent of the original debtor.) If it was done with the consent 
of the original debtor, the new debtor was termed ddepadii.^ and the 
process ^Idegatio, If it was done without his consent, the new debtor 
was termed the exprjomissor . and the |)uocess expromissio ] but these 
terms, expromissor and expromissio^ were also used in a wider sense, 
as implying the new debtor and the mode of contracting generally, 
without implying that the consent of the old debtor had not been 
given to the substitution. (D. xiii. 7. 10.) 

Of course, if both parties to the original contract were willing, 
a new creditor could be substituted as well as a new debtor, by a 
novation ; and if a new debtor was delegated who already owed a 
debt to the old debtor, there would necessarily be a change of cre- 
ditor as well as debtor. A owes to B, and B to C an equal sum. 
If B tells A to pay 0, C has a new debtor, and A a new creditor. 

In the. passage of Gains (iii. 177) on whicli the text is based, it 
is said that if a sponsor was added, there was a new contx’act. 
Sponsores being obsolete, jiTli^tiniaiy substitutes Jidejussor ; but 
although a contract might be extinguished by a surety being 
■fchis would not be so if the parties did not mean it to have 
L ^"‘“'"“Tnis effect. 

^ original contract was made in any other way than by a 
' « stipulation, it could be superseded by a stipulation, containing the 
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same terms. But if it was made by a stipulation, then, unless some 
alteration was made in it, the new stipulation would he, in fact, 
the old one, and there could be no novatio^ unless some new term 
was added. But suppose a new stipulation was made with a condi- 
tion introduced into it, was the old stipulation extinguished at once 
by novation ? The text lays down the general principle that it was 
not extinguished, as it is said in the Digest (xlvi. 2. 14) oionstatlm 
fit novatio. sed tunc demnm cum conditio extlterit; the old con- 
tract endured until the condition was accomplished, and if the con- 
dition failed the old contract remained binding. But some of the 
jurists said that to extinguish the first contract miglit be the in- 
tention of the parties in making the second contract, or it might 
not. The question of novation was therefore a question of tlie in- ' 
tention of the parties in each particular case. Justinian lays down ■ 
in the text that, unless tlie parties expressly declare it to be tlieir j 
wish that the first contract shall be extinguished by tlie second, the | 
first contract sliall be considered as subsisting. 

In personal actions something like novation took place at two 
points of the suit (Gai. hi. 180) — at the lUi^ CAyniudatvi (see In- 
trod. sec. 105), and when judgment had been given. Alter the 
litis contestation the plaintiff could sue in a fresli. action on Avhat 
was, at this period of the suit, ascertained to be his legal position, 
but not on the contract itself. After judgment was given, he could 
sue on the judgment. But in both cases all the beneficial accessories 
of the original contract were continued on to the Jiew — such, for; 
instance, as pledges given in security rema-ined, and interest con- 
tinued to run on, Ute contestata iisanv cnrvwnt (1). xxii. 1. o5), 
and so this juridical novation did not, like novation proper, quite j 
supersede the original contract. (D. xlvi. 2. 29.) 

4. Hoc aniplins eie obligationes, 4. Moreover, those ol>1}gations 
quae consensu contrahuntur, con- which are fbrmod by consent alone, 
traria voluntate dissolvnntur. Nam are dissoh^ed by the expression of ih 
si Titius ot Seius inter se consen- contrary wish. If Titius and S(‘ius 
serunt, nt fundmn Tiisculanum have a'^reod that Seius shall ))iir<*has(^ 
emptum Seius haberet centum an estate at Tuscnlnni lor a liriiKlrc'd 
aureorum, delude re nondum se- anrei, and then, before tlie contract 
cuta, id est neqne pretio solnto has been executed, tliat is, before the 
neque fnndo tradito, placuerit inter price lias been paid, or dclix ery made 
eos, nt discederetur ab emptione of the estate, fcliey a.i^ree to tibandon 
et venditione, invicem liberantnr. the agreement for the sale, they a,r(‘ 
Idem est et in eonductione et loca- mutually h'eod iVoni their ohhh^a-tion. 
tione et omnibus eontractibus, (pii It is tbe same in the contra, ct of lettiiiij;' 
ex consensu descendant, sient jam on hire, and, as we have just said, iii 
dictum, est. all other contracts Ibniied hy consent 

alone. 

1). xlvi. S, 80 ; D, xviii. 5. 5. 1. 

This paragraph must be understood with the limitation that tlie 
contract could only be rescinded interjris oimiihuSn i.e. if eacli party 
could pokibly be placed in the position he held before. Tlie text 
rather loosely expresses this by re nondum secutad If all things 
Avere not interjnin but the parties agreed to make tliem so, this 
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same terms. But if it was made by a stipulation, then, unless some 
alteration was made in it, the new stipulation would he, in fact, 
the old one, and there could be no novation unless some new term 
was added. But suppose a new stipulation was made with a condi- 
tion introduced into it, was the old stipulation extinguished at once 
by novation ? The text lays down the general principle that it was 
not extinguished, as it is said in the Digest (xlvi. 2. 14) nonskd/im 
fit novatio. sed tune demnm cum eoiiditio extlterit; the old con- 
tract endured until the condition was accomplished, and if the con- 
dition failed the old contract remained binding. But some of the 
jurists said that to extinguish the first contract miglit be the in- 
tention of the parties in making the second contract, or it might 
not. The question of novation was therefore a question of tlie in- ' 
tention of the parties in each particular case. Justinian lays down ■ 
in the text that, unless tlie parties expressly declare it to be tlieir j 
wish that the first contract shall be extinguished by tlie second, the f 
first contract sliall be considered as subsisting. 

In personal actions something like novation took place at two 
points of the suit (Gai. iii. 180) — at the lUk mnicdalv} (see In- 
trod. sec. 105), and when judgment had been given. After the 
litis contestation the plaintiff could sue in a fresli. action on what 
was, at this period of the suit, ascertained to be his legal position, 
but not on the contract itself. After judgment was given, he could 
sue on the judgment. But in both cases all the beneficial accessories 
of the original contract were continued on to tlie Jiew — such, for.' 
instance, as pledges given in security rema-ined, and interest con- 
tinued to run on, Kte contestafa usimc (uirrunt (D. xxii. 1. o5), 
and so this juridical novation did not, like novation proper, quite 
supersede the original contract. (D. xlvi. 2. 29.) 

4. Hoc amplins eic^ obligationes, 4. Moreovci^ those ol>1igations 
quae consensu conti’iihimtur, con- which are formed by consent alone, 
traria voluntate dissolvnntur. Nam are dissoh^ed by the expression of a 
si Titius ot Seius inter se consen- contrary wish. If Titius and Seius 
serunt, nt fundmn Tiisculanum have a^^reod that Seius shall piirchasi^ 
emptum Seius haberet centum an estate at Tusciilnm for a liniidred 
anreorum, delude re nondum se- aivrei^ and then, before tlie contract 
cuta, id est neqne pretio soliito has been executed, tliat is, before the 
neqiie fundo tradito, placuerit inter price has been paid, or dclix ery made 
eos, nt discederetnr ab emptione of the estate, they a.i^ree to tibandon 
et venditione, invicem liberantur. the agreement for the sale, they a,r(‘ 
Idem est et in eonductiono et loca- mutually freed iVoin their ohligJition. 
tione et omnibus eontractibus, (pii It is tbe same in the contra, ct of letting 
ex consensu descendant, sicut jam on hire, and, a.s we have just said, in 
dictum est. all other contracts foriiied hy consent 

alone. 

1). xlvi. y. 80 ; D. xviii. 5. 5. 1. 

This paragraph must be understood with the limitation that tlie 
contract could only be rescinded inter/ris om7iihus, i.e. if eacli party 
could pokibly be placed in the position he held before. Tlie text 
rather loosely expresses this by ‘ ro nondum secutad If all things 
were not interjmn but the parties agreed to make tliem so, this 
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would be a new contract extinguishing the old contract hj novation, 
not an extinction of the contract by mere consent. 

There were other modes by which a contract was dissolved, as 
if the subject of the contract being a thing certain perished with- 
out the fault of any party ; or if the qualities of debtor and creditor 
were united in the same person, as, for instance, if the debtor be- 
came heir of the creditor, which is termed confusio ; or if one debt 
was set off against another (comjpenscvtio)^ which, however, if the 
actions proper to the contract were actions stricti jiirw^ would only 
give rise to an exception, and not to an extinction of the contract : 
in actions Imice ficlei^ where equitable grounds of defence need not 
be stated in the formula, the eompensatio would be necessarily 
taken notice of, and in such cases the contract may be said to have 
been virtually (see Bk. iv. Tit. 6. 39) put an end to by the comiym- 
satio. There were also many- other things which, although they 
left the contract still subsisting, prevented an action being brought 
on it. These will be treated of in the next book under the head 
of exceptions. ; : 
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would be a new contract extinguisliing the old contract hj novation, 
not an extinction of the contract by mere consent. 

There were other modes by which a contract was dissolved, as 
if the subject of the contract being a thing certain perished with- 
out the fault of any party ; or if the qualities of debtor and creditor 
were united in the same person, as, for instance, if the debtor be- 
came heir of the creditor, which is termed confusio ; or if one debt 
was set off against another (comjpensatio)^ which, however, if the 
actions proper to the contract were actions strict i jiiris^ would only 
give rise to an exception, and not to an extinction of the contract : 
in actions hooice ficlei^ where equitable grounds of defence need not 
be stated in the formula, the comiJemaMo would be necessarily 
taken notice of, and in such cases the contract may be said to have 
been virtually (see Bk. iv. Tit. 6. 39) put an end to by the compcn- 
scttio. There were also many- other things which, although they 
left the contract still subsisting, prevented an action being brought 
on it. These will be treated of in the next book under the head 
of e xceptio ns. 



LIBEE QIJAETIJS. 


Tit. I. DE OBLIGATIONIBE S, QUyE EX DELICTO 
NASCUNTUR. 


Cum expositiim sit superiore 
libro de obligationibiis ex contractu 
et quasi ex contractu, setpiitur, ut 
de obligationibiis ex malelicio di- 
spiciamus. Sed ilke quidein, ut suo 
loco tradidimus, in quattiior genera 
dividuntur : hie \'ero unius generis 
sunt, nam omnes ex re naseuntur, 
id est ex ipso maleficio, veluti ex 
furto aut rapina aut damno ant 
injuria. 


As we have treated in tlie preced- 
ing Book of obligations arising e.t' coit- 
tractii and quasi ex enutraci it , we ha\’e 
now to treat of obligatioiis arising rx 
maleficio. Of the obligations treati'd 
of in the last Boole, tliorc are, as wc 
liave said, four kinds ; of tliose we 
are now' to treat- ok tliero is but one 
kind, for they all arise re, tliat- is, 
from tlie actual wrongdoing, as, tor 
exanqile, from tlj^ft, from robbery, or 
damage, or injury. ' 

jy. xliv. 7. 4. 


Tins part of tlie Institutes only treats of doUda^ i.e. violations 
of tlie rights of property, of in short of any of the rights 

in renij sucli as liberty, security, and reputation, so far as tliey 
produce obligations and are the grounds of private actions. It is 
not the evil intent which makes an act a delict. Many acts done 
with evil intent are excluded from delicts, many done without 
evil intent are included among them. Those acts only \vere 
delicts which liad been cliaracterised and provided against u,s 
such by the ancient civil legislation, and to wliich a, particular 
action was attached. (See Introd. sec. 88.) In this and the 
three following Titles we liave the four principal kinds of de- 
licts treated of, viz. furtvmj vi hona rtqy/to^ damou hijuruf,^ and 
im/juria. j ■■ ■ 

All the obligations attached to delicts are said in the text naHcl 
ex re, i.e. from the evil act or thing done, ter ipHo w^idefieio^ to 
contrast them with tlie various modes in which obligations ex 
contraxitu are formed. 

lit de ohlixjtiUfmihur ex malefieit) Many texts 

read, ul de (Mitjedionilms ex maleficio et pnad ex mtdejleio dixpl- 
ciamns. 

1. Furtum est contrectatio ^ .vei 1. Theft is the fnuubilont (lealing 
fraudulosa vel ipsius rei vel etiam with a thing itself, or witli its use, or 
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Tit. I. DE OBLICIATIONIBE S, QUyE EX DELICTO 
NASCUNTUR. 


Cum expositiim sit superiore 
libro de obligationibiis ex contractu 
et quasi ex contractu, setpiitur, ut 
de obligationibiis ex malelicio di- 
spiciamus. Sed ilke quidein, ut suo 
loco tradidimus, in qiiattiior genera 
dividuntiir : hie \'ero unius generis 
sunt, nam omnes ex re naseuntur, 
id est ex ipso malelicio, veluti ex 
furto aut rapina aut damno ant 
injuria. 

Gai. iii. 182 


As we have treated in tlie preced- 
ing Book of obligaticms arising e.r con- 
tractu and quasi c.r contractu , we hiiA-e 
now to treat of obligations arising t'x 
malcftcio. Of tlie obliga,tions treati'd 
of in the last Boole, tlinre are, as we 
liave said, four kinds ; of tliose we 
are now to treat ok Ikiero is but one 
kind, for they all arise re, tliat is, 
from tlie actual wrongdoing, as, tor 
exanqile, from tlieft, from robbery, or 
damage, or injury. ' 

; Jy. xliv. 7. 4. 


Tins part of tlie Institutes only treats of dqlwta^ i.e. violations 
of tlie rights of property, of staiuu^ in short of any of the rights 
■ill renij sucli as liberty, security, and repiittition, so far as tliey 
produce obligations and are the grounds of private actions. It is 
not the evil intent which makes an act a delict. Many acts done 
with evil intent are excluded from delicts, many done without 
evil intent are included among them. Those acts only were 
delicts which liad been characterised and provided against u,s 
such by the ancient civil legislation, and to wliich n particular 
action was attached. (See Introd. sec. 88.) In this and the 
three following Titles we have the four principal kinds of de- 
licts treated of, viz. furtum^ vl hona rtvpta^ dtvnuiu hijurui^ and 
infwria. . / a , ^ 

All the obligations attached to delicts are said in the text 'mm'i 
err re, i.e. from the evil act or thing done, err v)>.s‘o nialeficio^ to 
contrast them with the various modes in, which obligations e,r 
contractu are formed. 

Ut de oI)U(/rdio7iihii}^ ex malefirio Many texts 

read, ut de ohliijatumilms ex maleflclo et quad ox ma?e//ein dinpi- 
ciamus. 

1. Furtum est contrectatio .vei 1. Theft is the fraudulent dealing 
fraudulosa vel ipsius rei vel etiam with a thing itself, or witli its use, or 
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HSUS ejus possessionisvG : (jiiocl lege its possession j an act wliicli is prohi» 
natural! prohibitum est admittere. bited by natural law. 

D. xlvii. 2. 1. 3. 


The definition of theft includes tlie term cmitredcdio rei^ to 
sliow that evil intent is not sufficient; there must be an actual 
touching or seizing of the thing ; fmuchdosa to show that the 
thing must be seized with evil intent ; and re% u.ms^ jmsessiond, 
to show the' different interests in a thing that might be the subject 
of theft. It might seem that it would have made the definition 
more complete to have said contredatio rcl aliena\ Perhaps the 
word alienee was left out because it was quite possible that the 
flrmiimts or real owner of a thing should commit a theft in talving 
it from the possessor, as, for instance, in the case of a debtor 
stealing a thing given in pledge ; and yet the res w^as scarely 
aliena to the dominus. 

Many texts, after the words coidredalio Jmndulosa^ add lifcri 
faclendi (jratia, i.e. with a design to profit by the act, whether 
the profit be that of gaining a benefit for oneself, or t].iat of 
inflicting an injury on another. These words are found in the 
passage of the Digest (xlvii. 2. 1. 3) from which this definition of 
theft is taken, but the authority of the manuscripts seems against 
admitting them here. 

Only things moveable could be the subject of theft. (D. xlvii. 
2. 25.) But this phrase included things moved from, the soil, sucli 
as trees, fruit, crops, chalk, &c. (D. xlvii. 2. 25. 2 and 57.) 


2. Fiu’tum autem vel a furvo id 
est iiigro dictum est, quod clam et 
obsciu’e fit et plermnque nocte : vel 
a fraude : vel a fereiido, id est 
auferendo : vel a Graeco sermone, 
qui (papas appellant fui’es. Immo 
etiam Gr^ci dirb rov cpepciv (papas 
dixerunt. 


2. The word furtiim comes either 
from fiirvum, which means ‘black,’ be- 
cause it is committed secretly and ob- 
scurely, and usually in the night ; or 
from fmus; or from /6U’rc, that is 
‘ taking away,’ or from the Greek word 
(pb}p, meaning a thief, which again, 
the Greeks say, comes horn (pipciv, to 
carry away. 


D. xlvii. 2. 1. 


3. Furtorum autem genera duo 
simt, manifestmn et nec manife- 
stmn. Nam conceptum et oblatum 
species potius actionis sunt furto 
cohaerentes quam genera furtorum, 
sicut inferius apparebit. Mani- 
festus fur est, qiiem Grseci eV’ 
avroepapa appellant : nee solum is, 
qui in ipso furto deprehenditur, sed 
etiam is, qui eo loco deprehenditur, 
quo fit, veluti qui in domo fiirtum 
fecit et, nondiim egi’essus januam, 
deprehensus fuerit, et qui in oliveto 
olivanun aut in vineto uvarum fux- 
tinn fecit, quamdiu in eo olweto 
aut in vineto fur deprehensus sit: 
immo ulterius furtum manifestum j 


3. Of theft there are two kinds, 
th eft man ifest and theft not manitest ; 
for the thefts termed concejjtimi and 
ohlatum are rather kinds of actions 
attaching to theft than kinds of theft, 
as will appear below. A manifest thief 
is^ one whom the GreeFTMerirTT? 
(iWo(pap(p, being not only one taken 
in t he fact , but also one taken in th e J 
place where the theft is committed ; 
asTIor example, before he has passed 
)n his way out through the door of the 
louse where he has committed a theft, 
[or in a plantation of olives or a vine- 
yard where he has been stealing olives 
or grapes. We must also extend mani- 
fest theft to the ease of a thief seen or 
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nsus ejns possessionisve : qiiocl lege its possession ; an act wliicli is prohi» 
natural! prohibitum est aclmittere. bited by natural law. 

D. xlvii. 2. 1. 3. 


The definition of theft includes tlie term rei^ to 

sliow that evil intent is not sufficient; there must be an actual 
touching or seizing of the thing ; fmuchdosa to show that the 
thing must be seized with evil intent ; and re% n.ms^ possessmm, 
to show the' different interests in a thing that might be the subject 
of theft. It might seem that it would have made the definition 
more complete to have said contredatio rcl (dlena\ Perhaps the 
word alienee was left out because it was quite possible that the 
fiominus or real owner of a thing should commit a theft in talving 
it from the possessor, as, for instance, in the case of a debtor 
stealing a thing given in pledge ; and yet the res w^as scarely 
aliena to the doininas. 

Manv texts, after the words coniredaMo frandulosa^ add hiorl 
faciendi gratia, i.e. with a design to j)rofit by the act, whether 
the profit be that of gaining a benefit for oneself, or tliat of 
inflicting an injury on another. These words are found in the 
passage of the Digest (xlvii. 2. 1. 3) from which this definition of 
theft is taken, but the authority of the manuscripts seems against 
admitting them here. 

Only things moveable could be the subject of theft. (D. xlvii. 
2. 25.) But this phrase included things moved from, the soil, sucli 
as trees, fruit, crops, chalk, &c. (D. xlvii. 2. 25. 2 and 57.) 


2. Fiu’tum autem vel a furvo id 
est nigro dictum est, quod clam et 
obsciu’e fit et plerumque nocte : vel 
a fraude : vel a ferendo, id est 
auferendo : vel a Graeco sermone, 
qui <pa)pas appellant fines. Immo 
etiam Gr^ci aTro rod cpepeiv <pcopas 
dixerunt. 


2. The word furtum comes either 
from fiirv urn, which means ‘black,’ be- 
cause it is committed secretly and ob- 
scurely, and usually in the night ; or 
from fmus ; or from ferre, that is 
‘ taking away,’ or from the Greek word 
(pQ)p, meaning a thief, which again, 
the Greeks say, eoines from <p^pav, to 
carry away. 


D. xlvii. 2. 1. 


3. Furtorum autem genera duo 
simt, manifestmn et nec inanife- 
stum. Nam conceptum et oblatum 
species potius actionis sunt furto 
cohaerentes quam genera furtoruni, 
sicut inferius apparebit. Mani- 
festus fur est, qiiem Grseci eV’ 
avroepcapep appellant : nee solum is, 
qui in ipso furto deprehenditur, sed 
etiam is, qui eo loco deprehenditur, 
quo fit, veluti qui in domo fmtum 
fecit et, nondiim egi’essus januarn, 
deprehensus frier it, et qui in olivefo 
olivanun aut in vineto uvarum fiir- 
tinn fecit, quamdiu in eo oliveto 
aut in vineto for deprehensus sit: 
immo ulterius furtum manifestum ^ 


3. Of theft there are two kinds, 
th eft man ifest and theft not jnanif est ; 
for the thefts termed cdncejdiom and 
ohlahcvi are rather kinds of actions 
attaching to theft than kinds of theft, 
as will appear below. A manifest thief 
is one whom the Greeks'TernTLe^^ 
avro<^ft)p<», being not only one taken 
in t he fact , but also one taken in th e 
ifrce where the theft is committed; ' 
asTlor example, before he has passed 
)n his way out through the door of the 
louse where he has committed a theft, 
^or in a plantation of olives or a vine- 
( yard where he has been stealing olives 
or grapes. We must also extend mani- 
fest theft to the case of a thief seen or 
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extendendiim est, qnamdiu earn rem 
fur tenens visiis vel deprehensiis 
fiierit sive in publico sive in private 
vel a domino vel ab alio, antequam 
eo pervenerit, quo perferre ac depo- 
nere rem destinasset. Sed si per- 
tulit, quo destinavit, tametsi depre- 
hendatur cum re furtiva, non est 
manifestus fur. Nee manifestum 
furtum quid sit, ex his, quae dixi- 
rnus, intellegitur : nam quod mani- 
festum non est, id scilicet nec mani- 
festum est. 


seized b y the owner or any one else in 
a puJbEfi 0 ]:„.pxi.va'te.- place, while still 
holding the thing he has stolen, l)efore 
he has reached the place where he 
meant to take and deposit it. But if 
he once has taken it to its destination, 
although he is afterwards taken with 
the thing stolen, he is not a manifest 
thief. What we mean by a not mani- 
fest theft may be gathered from what 
we have said, for a theft which is not 
a manifest theft is a not- manifest 
theft. 


Gal iii. 183-185 ; D. xlvii. 2. 3. and 5. 

The distinction between furtum manifedum and nac mcmi- ‘f". 
fedum is found in the law of the Twelve Tables, which affixed to 
a furtum manifeskim the penalty of death if committed by a 
slave, and the penalty of being given over as a slave to the person -v 
injured if committed by a freeman ; and attached to a furtum ; 
'U£a maiiifedum the penalty of ^uble the value of the thing 
stolen, whether committed by a freeman or a slave, llhe praetor 
retained the penalty fixed in the latter case, but in tlie former 
altered the penalty to tlie payment of four times the value of the 
thing stolen, wliether the theft was committed by a slave or a 
freeman. (G-ai. iii. 189.) - 

Gains tells us that the jurists were divided on the point of 
what it was that constituted a f ijrkcm manifedum ; some think- ' ' 
ing the thief must be taken in the act, some that he need only be 
taken on the spot, some that he need only be taken witli the thing* 
stolen on him. before he had transported it to its destination (this 
is the opinion received in the text), and some that time and place 
were immaterial so that he was taken with the thing stolen on him. 
(Gal iii. 189, 190.) 


4. Co.nceptum furtum dicitur, 
cum apud aliquem testihus pixc- 
sentibuR furtiva res qmesita et 
in vent a sit ; nam in eum propria 
actio constituta est, quamvis fur 
non sit, qu® ax)pellatur concepti. 
Oblatum turtum dicitur, cum res 
furtiva ab aliquo tibi oblata sit 
eacpie apud te concepta sit, utique 
si ea mente tibi data luerit, ut apud 
te potius quam apud eum, qui de- 
derit, conciperetur : ham tibi, apud 
quern concepta sit, propria adversus 
eum, qui obtulit, quamvis fur non 
sit, constituta est actio, qum appel- 
latur oblati. Est etiam prohibit! 
furti actio adversus eum, qui furtum 
quicrere testibus proesentibus volen- 
tem proliibuerit. Prasterea pcena 
constituitur edicto prsetoris per ac- 
tionem fiirti non exhibit! adversus 
eum, qui furtivam rem apud se quie- 


4. There is what is termed con- f 
cc])t'tmb furtum, wlien a thing stohm f 
has been sought and found in the ’ . 
presence of witnesses in any one’s ; 
house; for although tins person may j.' 
not be the actual tliief, lie is liable -u 
to a special action termed concept L 
There is what is termed furtum- obla- S ' 
tmn, if a thing stolen ha.s boon placed C 
in your lu)iise and tlion Ibiuul there ; 
that is, if the person wlio placed it in 
your house did. so, tliat it might be 
found ra.ther hi your house than in 
his. For you, in whose liouse it has 
been found, would liave against liim 
who placed it in your house, altliougli 
he was not tlie actual thiel^, a special ; j 
action termed ohlati. There is also 
the action proMbiti furti against a 
person who prevents another w'ho 
wishes to seek in the presence of 
witnesses for a thing stolen ; there is, 
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extendendiim est, qiiamdiu earn rem 
fur tenens visiis vel deprehensiis 
fiierit sive in publico sive in privato 
vel a domino vel ab alio, antequam 
eo pervenerit, quo perferre ac depo- 
nere rem destinasset. Sed si per- 
tulit, quo destinavit, tametsi depre- 
hendatur cum re furtiva, non est 
manifestus fur. Nee manifestum 
furtum quid sit, ex his, quae dixi- 
rnus, intellegitur : nam quod mani- 
festum non est, id scilicet nec mani- 
festum est. 


seized b y the owner or any one else in 
a puJbEfi o^,-4mvate,. place, while still 
holding the thing he has stolen, l)efore 
he has reached the place where he 
meant to take and deposit it. But if 
he once has taken it to its destination, 
although he is afterwards taken with 
the thing stolen, he is not a manifest 
thief. "VTiat we mean by a not mani- 
fest theft may be gathered from what 
we have said, for a theft which is not 
a manifest theft is a not manifest 
theft. 


Gal iii. 183-185 ; D. xlvii. 2. 3. and 5. 

The distinction between furtum manifedum and nao maivi- 
feMvm is found in the law of the Twelve Tables, which affixed to 
a furtum mcmifeskim the penalty of death if committed by a 
slave, and the penalty of being given over as a slave to the person -v 
injured if committed by a freeman ; and attached to a furtum ; 
neo manifed/um the penalty of ^uble the value of the thing 
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retained the penalty fixed in the latter case, but in tlie former 
altered the penalty to the payment of four times the value of the 
thing stolen, wliether the theft was committed by a slave or a 
freeman. (Gai. iii. 189.) 

Gains tells us that the jurists were divided on the point of 
what it was that constituted a f iirtmn wmvifedum ; some think- ' ’ 
ing the thief must be taken in the act, some that he need only be 
taken on the spot, some that he need only be taken witli the thing 
stolen on him. before he had transported it to its destination (this 
is the opinion received in the text), and some that time and place 
were immaterial so that he was taken with the thing stolen on him. 
(Gai. iii. 189, 190.) 

4. Co.ncei)tum furtum dicitur, 
cum apud aliquem testibus pra^- 
sentibuR furtiva res qujcsita et 
in vent a sit ; nam in eum propria 
actio constituta est, quamvis fur 
non sit, qu® ax)pellatur concepti. 

Oblatum turtum dicitur, cum res 
furtiva ab aliquo tibi oblata sit 
eacpie apud te concepta sit, utique 
si ea mente tibi data frierit, ut apud 
te potius quam apud eum, qui de- 
derit, conciperetur : ham tibi, apud 
quern concepta sit, propria adversus 
eum, qui obtulit, quamvis fur non 
sit, constituta est actio, qum appel- 
latur oblati. Est etiam prohibiti 
furti actio adversus eum, qui furtum 
qiuerere testibus praesentibus voleii- 
tem prohibuerit. Prasterea poena 
constituitur edicto pra^toris per ac- 
tionem fiirti non exhibiti adversus 
eum, qui furtivam rem apud se quie- 
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house; for although tins person may ^ 
not be the actual tliief, lie is liable 
to a special action termed concc^tL ^ 
There is what is termed furtum- obla- | 
turn, if a thing stolen ha.s boon placed C 
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that is, if the person wlio placed it in 
yonr house did. so, tliat it might be 
found ra.ther in your house than in 
his. For you, in whose liouse it has 
been found, would Iiave against liim 
who placed it in your house, although 
he was not tlie actual thief, a special ; j 
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the action ^^roliihiU furti against a 
person who prevents another ivho 
wishes to seek in the presence of 
witnesses for a thing stolen ; there is, 
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sitam et iiiventam non exliibuit. 
Sed h® actiones, id est concepti et 
oblati et fiirti prohibiti nec non 
furti non exhibiti, in desnetndinem 
abiernnt. Cum enim reqnisitio rei 
fortivte hodie secundum veterem 
observationem non fit : merito ex 
consequentia etiam prsefatse actiones 
ab usu communi recesserunt, cmn 
manifestissimum est, quod omnes, 
qui scientes rem furtivam susce- 
perint et celaverint, furti nec mani> 
festi obnoxii sunt. 


too, by means of the action f urti nou - 
exhibiti^ a penalty provided by the"' 
edict of the pr£ietor against a person 
who has not produced a thing stolen 
which has been searched for and found 
in his house. But these actions, con- 
cepti, oblati, furti prohibiti, &ndftirti 
non exhibiti, have fallen into disuse ; 
for search for things stolen is not now 
made -according to the ancient practice, 
and therefore these actions have natu- 
rally ceased to be in use, as all who 
knowingly have received and con- 
cealed a thing stolen are liable to the 
action furti nec manifesto 


Gai. iii. 186-188. 


To the fartum Gonceptum and the fwrtiim oblatmn a penalty 
of triple the value of the thing stolen was affixed by the Twelve 
Tables, and retained by the praetor. • To the fartum prohihUum^ 
not noticed in the Twelve Tables, a penalty of quadruple the value 
was affixed by the praetor, (Gai. iii. 192.) TheTwelve Tables 
noticed a kind of fwrkmi conceptum of which no mention is 
made here ; it was called lance Uciggfue conceptum. Idie. 

searcher entered the house of the supposed receiver, having nothing 
on his person but a cincture (licium) round his waist, and a plate 
(lanx) which he held with both his hands, so that there could be 
no suspicion that he had brought in with him the thing supposed 
to be stolen. If he then found the thing in the house, the re- 
ceiver was punished as if he had committed a fartum manifestum. 
(Gai. iii. 192.) This mode of search and the action founded on 
it were suppressed by the lex JEImtia. (AuL. Gell. Nod. Aft. 
xvi. 10.) The actions furti concepti ^ ohlaii^ and proliihiti.^ were 
still in use in the time of Gains. 

Ulpian (D. 1. 16. 13. 1) explains the meaning of the word pat'mt. 
Poena is the punishment of an offence, noxce vindicta. It is con- 
trasted with 'midta. ■ Poena is a q)unishment imposed by some 
general law, affecting possibly the capfut and exldimafio of the 
person punished. Midtq is a fine, imposed ex axhifrio by magis- 
trates and the pmesides provinckunim ; a money fine in later law 
(pecmiiaria)j a fine of cattle and sheep in earlier times {pecuariai). 

The value of the thing was the rei rerum pretium, its worth 
under all the circumstances of the case. So if a slave was stolen, 
who was in a position to enter on an inheritance at his master's 
bidding, and then died before entering, the pretium hercditaMs, 
the value of the inheritance thus lost, was calculated in the value 
of the slave stolen. (D. xlvii. 2. 50. pr.) 

^ 5r Pcena manifesti furti quadru- 5. The p enalty for manifest theft 
pli est tarn ex servi persona quam ex is quadruple the vaTdeof^the thing 
";: ?Iiberi, nec manifesti dupli. stolen, whether the thief be a slave or 

a ffeeman ; that for theft not manifest 
is double. «— 

Gai. iii. 189, 190. 
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too, by means of the action ficrti 
exhibit% a penalty provided by the"” 
edict of the pr£etor against a person 
who has not produced a thing stolen 
which has been searched for and found 
in his house. But these actions, con- 
cepti, ohlati, furti proldbiti, OiYidfiirti 
non exliibiti, have fallen into disuse ; 
for search for things stolen is not now 
made -according to the ancient practice, 
and therefore these actions have natu- 
rally ceased to be in use, as all who 
knowingly have received and con- 
cealed a thing stolen are liable to the 
action fitrti nec manifesti. 

Gai. hi. 186-188. 

To the fartum conceptum and the fwrtmn oblatiim a penalty 
of triple the value of the thing stolen was aflSxed by the Twelve 
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was afi&xed by the praetor. (GtAI. hi. 192.) The^Twelve Tables 
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searcher entered the house of the suppoied receiver, having nothing 
on his person but a cincture (licmm) round his waist, and a plate 
(lanx) which he held with both his hands, so that there could be 
no suspicion that he had brought in with him the thing supposed 
to be stolen. If he then found the thing in the house, the re- 
ceiver was punished as if he had committed a fartum manifestmn. 
(Gai. hi. 192.) This mode of search and the action founded on 
it were suppressed by the lex JShutia. (AuL. Gell. Noct. Aft, 
xvi. 10.) The actions farti conceptf ohlati^ and prohihiti^ were 
still in use in the time of Gains. 

Ulpian (D. 1. 16. 13. 1) explains the meaning of the word pw.na. 
Poena is the punishment of an offence, noxce vincUcta. It is con- 
trasted with 'multa. Poena is a punishment imposed by some 
general law, affecting possibly the caput and exldimcdio of the 
person punished. Multa is a fine, imposed ex arhitrio by magis- 
trates and the pmesides provindcvrum ; a money fine in later law 
(pecuniaria)^ a fine of cattle and sheep in earlier times ('pecuarm). 

The value of the thing was the rei -cermn pyretium, its worth 
under all the circumstances of the case. So if a slave was stolen, 
who was in a position to enter on an inheritance at his master’s 
bidding, and then died before entering, the pretmm lie/reMkiMs, 
the value of the inheritance thus lost, was calculated in the value 
of the slave stolen. (D. xlvii. 2. 50. pr.) 

5. Pcena manifesti fmti quadrn- 5. The p enalty for manffest theft 
pli est tarn ex servi persona quam ex is quadruple the vilueof^the thing 
';: .^liberi, nec manifesti dupli. stolen, whether the thief be a slave or 

a ffeeman ; that for theft not manifest 
is double. — 

Gai. iii. 189, 190. 


sitam et inventam non exliibuit. 
Sed IviB actiones, id est concepti et 
oblati et furti prohibiti nec non 
furti non exhibiti, in desuetudinem 
abierunt. Cum enim requisitio rei 
fortivte hodie secundum veterem 
observatioiiem non fit : merito ex 
consequentia etiam prsefatse actiones 
ab usu communi recesserunt, cmn 
manifestissimum est, quod omnes, 
qui scientes rem furtivam susce- 
perint et celaverint, furti nec mani> 
festi obnoxii sunt. 
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0. Fnrtnni antem fit non solum, 
cum r[ms intercipiendi causa rein 
alienam amovet, sed generaliter cum 
c_[uis alienam rem invito domino 
contrectat. Itaque sive creditor 
pignore sive is, apud quern res de- 
posita est, ea re iitatur sive is, qui 
rem utendam accepit, in alium usum 
earn transferat, qiiam cujus gratia 
ei data est, furtum committit. Vel- 
uti si quis argentum utendum ac- 
ceperit <piasi amicos ad coenam invi- 
tatiirus et id peregre secum tulerit, 
aut si quis equum gestandi causa 
commodatum sibi longius alicpio 
duxerit, quod veteres scripserunt de 
eo, qui in aciem e(]uum perduxisset. 


Gal iii. 195, 19G 

7. Plaeuit tamen, eos, qui rebus 
commodatis aliter uterentur, quam 
utendas accepcrint, ita furtum com- 
mittere, si se intellegant id invito 
domino facere eumque, si intelle- 
xisset, non permissurum, ac si per- 
missurum credant, extra crimen 
videri : optima sane distinctione, 
quia furtum sine afiectu furandi non 
committitur. 


G Ai. iii. 197 ; 

8. Sed et si credat alicpiis, invito 
domino se rem conmiodatain sibi 
contrectare, domino autem volente 
id fiat, dicitur furtum non fieri. 
Unde illud quicsitum est, cum Titius 
servum Mievii sollicitaverit, ut quas- 
dam res domino subriperet et ad cum 
perferret, et servus id ad Mievium 
pertulerit, Micvius, diiiii vult Titium 
in ipso delicto depreliendere, per- 
misit servo quasdam res ad eum 
perferre, utrum furti an servi cor- 
rupti judicio teneatur Titius, an 
neutro ? Et cum nobis super hac 
dubitatione suggestum est et anti- 
quorum prudentium super hoc alter- 
cationes perspeximus, (piibusdam 
neque furti neque servi corrupti 
actionem priestantibus, quibusdani 
furti tantummodo : nos liujusmodi 
calliditati obviam euntes, per no- 
strarn decisionem sanximus, non so- 
luin furti actionem, sed etiam servi 
corrupti contra eum dari : licet enim 


6. It is theft, not only wlieu any 
one takes away a thing belongdng to 
another, in order to appropriate it, 
but generally %Yhen any one deals with 
the property of another contrary to 
tlie'wishes of its owner. Thus, if tlie 
creditor uses the thing pledged or tlie 
depositary the thing deposited, or a 
person who has received a thing to 
make use of it iji one way employs it 
in another way, it is a theft ; for 
example, if any one borrows plate on 
the pretence of intending to invite 
friends to supper, and then carries it 
away with him to a distance, or if any 
one borrows a Iiorse, as for a ride, ami 
takes it much fiirtlier tlian suits siicli 
a purpose, as if, to use a suggestion 
made in the writings of the ancients, 
he has taken it into battle. 


7. A person, however, who borrows 
a tiling, and applies it to a pur])oso 
other than that for whicli it was lent, 
only commits theft, if lie knows tliai 
he is acting against the wishes of the 
owner, and tliat the owner, if lie was 
informed, would not pen nit it; for if 

owner >ypuld per- 
mit it, he does not commit a crime; 
and tliis is a ^•e^y proper distinction, 
for there is no tlicft wiliiout tlie inten- 
tion to commit theft. 

D. xli. G. 37. pr. •• , 

8. And even if the borrower thinks 
lie is applying the thing borrowed con- 
trary to the wishes of tlie owner, yet i[‘ 
the owner as a matter of fact appro \'es 
of the application, there is, it is said, 
no theft. Whence the fiillowing ques- 
tion arises : Titius has ui'ged the sIoa'c 
of Muyvius to steal from liis master 
certain tilings, and to bring them to 
him ; the slave informs his inastor, 
who, wishing to seize Titius in the act, 
permits the slave to take certain tilings 
to Titius : is Titius liable to an action 
furt% or to one ficrvi corrupti, or to 
neither? This douhtiVil (piestion wjis 
submitted to us, and we examined tliti 
coiifiicting opinions of the ancient ju- 
rists on the subject, some of whom 
thought Titius was liable to neither of 
these actions, while others thought he 
was only liable to the action of tlicft ; 
and to prevent such subtleties, we have 
decided that in this case both these 
actions may be brought. For, althougli 
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8. Sed et si credat aliquis, invito 
domino se rem commodatain sibi 
contrectare, domino autem volente 
id fiat, dicitur furtum non fieri. 
Unde illud quicsitum est, cum Titius 
servum Mievii sollicitaverit, ut quas- 
dam res domino subriperet et ad cum 
perferret, et servus id ad Mievium 
pertulerit, Micvius, diiiii vult Titium 
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misit servo qiiasdam res ad eiim 
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rupti judicio teneatur Titius, an 
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quorum prudentium super hoc alter- 
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corrupti contra eum dari : licet enim 
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6. It is theft, not only wlien any 
one takes away a thing belongdng to 
another, in order to appropriate it, 
but generally ^vhen any one deals with 
the property of another contrary to 
the wishes of its owner. Thus, if tlie 
creditor uses the thing pledged or tlie 
depositary the thing deposited, or a 
person who has received a thing to 
make use of it iji one way employs it 
in another way, it is a theft ; for 
example, if any one borrows plate on 
the pretence of intending to invite 
friends to supper, and then carries it 
away with him to a distance, or if any 
one borrows a liorse, as for a ride, and 
takes it much fiirtlier tlian suits siicli 
a purpose, as if, to use a suggestioii 
made in the writings of the ancients, 
he has taken it into battle. 

; D. xlvii. 2. 54. pr. 

7. A person, however, who borrows 
a tiling, and applies it to a pur]) 0 H 0 
other than that for whicli it was lent, 
only commits theft, if lie knows tliai 
lie is acting against tlie wishes of the 
owner, and tliat the owner, if lie was 
informed, would not permit it; for if 

owuer >ypnld per- 
mit it, he does not commit a crime; 
and tliis is a very proper distinction, 
for there is no theft williout tlie inten- 
tion to commit theft. 

U. xli. 8. 37. pr. , •• , 

8. And even if the borrower thinivs 
lie is applying the thing borrowed con- 
trary to the wishes of tlie owner, yet i[‘ 
the owner as a matter of fact appro \ es 
of the application, there is, it is said, 
no theft. Whence the fiillowing ques- 
tion arises : Titius has ui'ged the sbix’C 
of Mievius to steal from liis master 
certain things, and to bring them to 
him ; the slave informs his inasttu', 
who, wishing to seize Titius in the act, 
permits the slave to take certain tilings f*- 
to Titius : is Titius liable to an action ■' - 
fuTf% or to one mrvi corrupti, or to 
neither? This douhtiVil (piestion wjis 
submitted to us, and we examined tlici 
coiifiicting opinions of the ancient ju- 
rists on the subject, some of whom 
thought Titius was liable to noithor of 
these actions, while others thought he 
was only liable to the action of tlicft ; 
and to prevent such subtleties, we have 
decided that in this case both these 
actions may be brought. For, althougli 
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is serviis deterior a sollicitatore 
minime factiis est et ideo non con- 
currant regiilae. quae servi corrnpti 
actionem introducerent, tamen con- 
silium comiptoris ad perniciem in'O- 
bitatis servi introdiictmn est, iit sit 
ei pcenalis actio imposita, tamquam 
re ipsa fiiisset servus corniptus, ne 
ex hujusmodi impunitate et in aliiim 
serviiin, qui possit comimpi, tale 
faciniis a quibusdam pertentetnr. 

Gai. iii. 198 ; 


the slave has not been corrupted, and 
the case does not seem therefore with- 
in the rules of the action servi corrnpti, 
yet the intention to corrupt the slave 
is indisputable, and he is therefore to 
be punished exactly as if the slave had 
been really corrupted, lest his impunity 
should incite others to act in the same 
criminal way towards a slave more 
easy to corru];)t. 

C. vi. 2. 20. 


Was the slave corrupted ? No ; he had given a sigiial proof 
of his fidelity. Was the thing stolen? No ; the owner had con- 
sented to its being taken. Thus had reasoned those who refused 
either action. Justinian avoids these subtleties, and decides that 
crime shall at any rate be punished, and reparation be made for a 
wrongful act. As to the actio servi corrnpti^ see D. xi. 3. 

9. Interdiun etiam liberorum 9. Sometimes there may l)e a theft 
hominum furtum fit, veluti si quis of free persons, as if one of our chil- 
liberorum nostrorum, qui in pote- dren in our power is carried away, 
state nostra sunt, subrep tus fuerit. 

Gai. iii. 199. 


Gains adds, as an example, the case of a wife in mmiu being 
stolen. It was not tlie value of the person stolen which in such 
cases formed the measure of the penalty, for the value of a free 
person could not be calculated ; but it was the loss occasioned by the 
theft to the person in whose power the subject of the theft was. 

> 10. Aliquando autem etiam suae 10. A man may even commit a 
rei quisque furtum committit, veluti theft of his own property, as if a 
si debitor reni, quam creditori xhgno- debtor takes fi*audulently from a cre- 
- ^rifccausa dedit, subtraxerit. ditor a thing he has pledged to him. 

Gai. iii. 200 ; D. xlvii. 2. 60. pr. 


Interdum furti tenetm, qni 
ipse' furtum non fecerit : quahs est, 
cujus ope et consilio furtimi factum 
•est. In quo numero est, qui tibi 
nummos excussit, ut alius eos ra- 
_ peret, aut obstitit tibi, ut alius rem 
tuam surriperet, vel oves aut boves 
tuas fagaverit, ut alius eas exeipe- 
ret : et hoc veteres scripserimt de 
eo, qui panno rubro fugavit armen- 
tum. Sed si quid eorum per la- 
sciviam et non data opera ut furtum 
admitteretm’, factum est, in factum 
actio dari debet. At ubi ope Maevii 
Titius fartum fecerit, ambo forti 
tenentur. Ope consilio ejus quoque 
furtum aclmitti videtur, qui scalas 
forte fenestris supponit aut ipsas 
fenestras vel ostium e&mgit, ut 
alius frirtum faceret, quive feiTa- 


11. A person may be liable to an 
action of theft, although he has not 
himself committed a theft, as, for in- 
stance, a person who has lent his aid 
and planned the crime. Among such 
is one who makes yonr money fall 
from your hand that another’ may 
seize upon it ; or places himself in your 
way that another may carry off some- 
thing belonging to you ; or'drives your 
sheep or oxen that another may make' 
a wayjad th them, as, to take an in^Eiince 
given by the old lawyers, by frighten- 
ing a herd with a piece of scarlet cloth. 
But if such acts are only the w'ork 
of reckless folly, with no design of 
assisting in the commission of a theft, 
the proper action is one in facttim. 
But if Msevius assists Titius to com- 
mit a robbery, both are liable tcT an 


404 

is serviis deterior a sollicitatore 
miniin© factiis 6st ©t idoo non con- 
currant regiilae. quae servi corrnpti 
actionem introducerent, tamen con- 
silium coiTiiptoris ad iDerniciem pro- 
bitatis servi introductmn est, iit sit 
ei pcenalis actio iinposita, tamqiiam 
re ipsa fiiisset servus corniptus, ne 
ex hujusmodi impimitate et in alium 
serviiin, qui possit corrumpi, tale 
faciniis a quibusdam pertentetnr. 

Gai. iii. 198; 


TIT. I. 

the slave has not been corrupted, and 
the case does not seem therefore with- 
in the rules of the action servi corrupti, 
yet the intention to corrupt the slave 
is indisputable, and he is therefore to 
be punished exactly as if the slave had 
been really corrupted, lest his impunity 
should incite others to act in the same 
criminal way towards a slave more 
easy to corrupt. 

C. vi. 2. 20. 


Was the slave comipted ? No ; he had given a signal proof 
of his fidelity. Was the thing stolen? No ; the owner had con- 
sented to its being taken. Thus had reasoned those who refused 
either action. Justinian avoids these subtleties, and decides that 
crime shall at any rate be punished, and reparation be made for a 
wrongful act. As to the acUo servi corrnpti^ see D. xi. o. 

9. Interdiun etiam liberorum 9. Sometimes there may l)e a theft 
hominum furtum tit, veluti si quis of free persons, as if one of our chil- 
liberorum nostrorum, qui in pote- dren in oiu* power is carried away, 
state nostra sunt, subreptus fuerit, 

Gai. iii. 199. 


Gains adds, as an example, the case of a wife in mmm being 
stolen. It was not the value of the person stolen which in such 
cases formed the measure of the penalty, for the value of a free 
person could not be calculated ; but it was the loss occasioned by the 
theft to the person in whose power the subject of the theft was. 

; • > 10. Aliqiiando autem etiam suae 10. A man may even commit a 
rei quisque furtum committit, veluti theft of his own property, as if a 
si debitor reni, quam creditor! x)igno- debtor takes haudulently from a cre- 
- ^rifecausa dedit, subtraxerit. ditor a thing he has pledged to him. 

Gai. iii. 200 ; D. xlvii. 2. 6G. pr. 


luterdum fnrti tenetm, qni 
ipse' furtum non fecerit : quahs est, 
cujus ope et consilio furtimi factum 
'b.€sl. In quo numero est, qui tibi 
niimmos excussit, ut alius eos ra- 
^ peret, aut obstitit tibi, ut alius rem 
tuam surriperet, vel oves aut boves 
tuas fagaverit, ut alius eas excipe- 
ret : et hoc veteres scripserunt de 
eo, qui panno ruhro fiigavit armen- 
tum. Sed si quid eorum per la- 
sciviam et non data opera ut furtum 
admitteretm’, factum est, in factum 
actio dari debet. At ubi ope MjevH 
Titius fartum fecerit, ambo furti 
tenentur. Ope consilio ejus quoque 
furtum aclmitti videtur, qui sealas 
forte fenestris supponit aut ipsas 
fenestras vel ostium efifringit, ut 
alius furtum faeeret, quive ferra- 


11. A person may be liable to an 
action of theft, although he has not 
himself committed a theft, as, for in- 
stance, a person who has lent his aid 
and planned the crime. Among such 
is one who makes yonr money fall 
from your hand that another’ may 
seize upon it ; or places himself in your 
way that another may carry off some- 
thing belonging to you ; or* drives your 
sheep or oxen that another may make' 
a way w ith them, as, to take an in^Eance 
given by the old lawyers, by frighten- 
ing a herd with a piece of scarlet cloth. 
But if such acts are only the w-ork 
of reckless folly, with no design of 
assisting in the commission of a theft, 
the proper action is one in factunu 
But if Msevius assists Titius to com- 
mit a robbery, both are liable t(t an 


405 




LIB. IV. TIT* I. 


inenta atl efeingenclum aiit scalas, 
nt fenestris supponerentnr, commo- 
daverit, sciens, ciijiis gratia commo- 
daverit. Certe gui nullam operam 
ad fetiim faciendum adhibuit, sed 
tantum consilium dedit atque hor- 
tatus est ad furtum faciendum, non 
tenetur furti. 


action of theft. A person, again, as- 
sists in a theft who places ladders 
imder a window, or breaks a window 
or a door, that another may commit a 
theft ; or who lends tools to break 
a door, or ladders to place under a 
window, knowing the purpose to which 
they are to be applied. But a person 
who does not actually assist, but only 
advises and urges the commission of a 
theft, is not liable to an action of theft. 


Gtai. iii. 202 ; D. xlvii. 2. 54. 4 ; D. xlvii. 2. oO. 


12. Hi, qui in parentium vel 
dominorum potestate sunt, si rem 
eis subripiant, furtum quidem illis 
faciunt et res in fintivam causam 
cadit nec ob id ab ullo usucapi po- 
test, antequam in domini potestatem 
revertatur ; sed furti actio non 
nascitur, quia nec ex alia ulla causa 
potest inter eos actio nasci : si vero 
ope consilio alterius furtum factum 
fuerit, quia utique furtum commit- 
titur, convenienter ille turti tenetur, 
quia verum est, oi)e consilio ejus 
furtum factum esse. 


12. Those who are in the i:>ower of / 
an ascendant or master, if they steal 
anything belonging to the person in 
whose power they are, commit a theft 
against him. The thing stolen, in 
such a case, is considered to he 
and therefore no right in it can be ac- • 
quired by usucapion before it has re- 
turned into the hands of the owner ; 
but no action of theft can be brought, 
because the relation of the parties is 
such that no action whatever can arise 
between them. But if the theft lias 
been committed by the assistance and 
advice of another, as a theft is actually 
committed, this person will be subject 
to the action of theft, as a theft is un- 
doubtedly committed tlirough his aid 
and advice. 


D. xlvii. 2. 17. pr. ; D. xlvii. 2. 36. 1. 

13. Furti autem actio ei competit, 13. An action of theft may be 
cujus interest, rem salvam esse, licet brought by any one who is interested 
dominus non sit : itaque nec domino in the safety of the thing, although he 
aliter competit, quam si ejus intersit, is not the owner ; and the proprietor, 
rem non perire. consequently, cannot bring this action 

imless he is interested in the thing not 
perishing. 

Gai. iii. 203 ; 1). xlvii. 2. 10. 




The right to bring the (wtio furti may belong to several per*- 
sons at the same time. For instance, both, the owner and tlie 
usufructuary had sufficient interest in tlie thing to support an 
action. But mere interest in a thing was not sufficient unless the 
thing had been delivered to, and was or had been in the possession 
of, the plaintiff. A person, for instance, to wliom a thing was due 
by stipulation, could not bring an adio furti if the thing was 
stolen; he could only compel the actual owner to allow him to 
bring an actio furti in the owner’s name ; noi’ could an unsecured 
creditor bring an actio furti for a thing stolen from his debtor. 
(D. xlvii. 2. 14. 1 and 49.) 


^ ‘ 14. Unde constat, ereclitorem de 
pignore subrepto furti agere posse, 


14. Hence, a creditor may bring 
this action if a thing pledged to him 

. . 'l i,... 'A ' 
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action of theft. A person, again, as- 
sists in a theft who places ladders 
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or a door, that another may commit a 
theft ; or who lends tools to break 
a door, or ladders to place under a 
window, knowing the purpose to which 
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2. 54. 4 ; I), xlvii. 2. 30. 
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such a case, is considered to be furtiva, 
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such that no action whatever can arise 
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been committed by the assistance and 
advice of another, as a theft is actually 
committed, this person will be subject 
to the action of theft, as a theft is un- 
doubtedly committed tlirough his aid 
and advice. 

; D. xlvii. 2. 36. 1. 

13. An action of theft may be 
brought by any one who is interested 
in the safety of the thing, although he 
is not the owner ; and the proprietor, 
consequently, cannot bring this action 
imless he is interested in the thing not 
perishing. 

1). xlvii. 2. 10. 


The right to bring the adio furti may belong to several per*- 
sons at the same time. For instance, both the owner and tlie 
usufructuary had sufficient interest in tlie thing to support an 
action. But mere interest in a thing was not sufficient unless the 
thing had been delivered to, and was or had been in the possession 
of, the plaintiff. A person, for instance, to wliom a thing was due 
by stipulation, could not bring an actio fnrtd. if the thing was 
stolen ; he could only compel the actual owner to allow him to 
bring an actio furti in the owner’s name ; noi’ could an unsecured 
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‘14. Unde constat, ereclitorem de 14. Hence, a creditor may bring 
pignore subrepto furti agere posse, this action if a thing pledged to him 
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etiamsi idoneiim debitorem habeat, is stolen, although his debtor is sol- 
quia expedit ei, pignori potius in- vent, because it may be more advan- 
cumbere quam in personam agere ; tageous to him to rely upon his pledge 
adeo quidem ut, quamvis ipse de- than to bring an action against his 
bitor earn rein subripuerit, nihilo debtor personally; so much so, that 
minus creditori competat actio furti. although it is the debtor himself that 

has stolen the thing pledged, yet the 
creditor can brimj’ an action of theft. 

Gai. hi. 204 : D. xlvii. 2. 12. 2. 


■ ' 15. Item si fullo polienda ciiran- 

dave aut sarcinatcr sarcienda ve- 
stimenta mereede certa acceperit 
eaque furto amiserit, ipse furti habet 
actionem, non dominus, quia domini 
nihil interest, earn rem non perisse, 
cum judicio locati a fuUone aut sar- 
cinatore rem suam perseqtii potest. 
Sed et bonae fidei emptori, subrepta 
re, quam emerit, quamvis dommus 
non sit, omnimodo eompetit furti 
- , . . a.ctio, quemadmodum et creditori. 

/ ' j?uILoni vero et sarcinatori non aliter 

‘furti competere placuit, quam si sol- 
vendo sint, hoe est si domino rei 
, / aestimationem solvere possint : nam 

si soh'endo non simt, tunc quia ab 
eis suiun dominus consequi non 
possit, ipsi domino furti actio corn- 
petit, quia hoc casu ipsius interest, 
rem salvam esse. Idem est et si in 
parte solvendo sint fullo aut sar- 
cinator. 


Gai. iii. 205 ; D. xlvii. 


15. So, too, if a fuller receives 
clothes to scour or clean, or a tailor 
receives them to mend, tor a certain 
fixed sum, and has them stolen from 
him, it is he and not the owner who is 
able to bring an action of theft, for the 
owner is not considered as interested 
in their safety, having an action locgji, 
by which he may reco\'er ”lTie thing 
stolen, against the fuller or tailor. 
Blit if a thing is stolen from a bona 
fide purchaser, he is entitled, like a 
creditor, to an action of theft, although 
he is not the proprietor. But an 
action of theft is not maintainable by 
the fuller or tailor, unless he is sol- 
vent, that is, unless he is able to pay 
the owner the value of tlie thing lost ; 
for if the fuller or tailor is insolvent, 
then the owner, as he cannot recover 
anything from them, is allowed to 
bring an action of theft, as he has in 
this case an interest in the safety of 
the thing. And it is the same although 
the fuller or tailor is partially solvent. 

12. pr. ; D. xlvii. 2. 20. 1. 



The owner has no interest in recovering the penalty if he can 
get compensation from the person whose services he has hired to 
the Ml amount of any loss he sustains by the theft ; but he would 
still be able to bring an action, i.e. a vindication an aviio ad ex-- 
Ttibendumn or a condiction to get the thing itself, or its value, from 
the thief, (See paragr. 19.) 


16. Qu8e de fuUone et sarcina- 
tore diximus, eadem et ad eum, cui 
commodata res est, transferenda 
veteres existimabant : nam ut ille 
fullo mercedem accipiendo custodiam 
prgestat, ita is quoque, qui commo- 
dumutendi percipit, similiter necesse 
habet custodiam prsestare. Sed 
i'U* nostra providentia etiam hoc in de- 
eisionihus nostris emendavit, ut in 
, , -V domini sit volimtate, sive commo- 

actionem adversus eum, qui 
rem commodatam accepit, movere 
desiderat, sive furti adversus eum, 
qui rem subripuit, et alterutra 


IG. What we have said of the fuller 
and tailor was applied by the ancients 
to the borrower on gratuitous loan. 
F or as the fuTlef , by accepting a sum for 
his labour, makes himself answerable 
for the safe keeping of the thing, so 
does a borrower by accepting the use 
of the thing he l3orrows. But our 
wisdom has introduced in our decisions 
an improvement on this point, and the 
ov^r may now bring an action com- 
viofid'ti against the borrower, or of 
thelti against the thief ; but when once 
his choice is made*, he cannot change 
his mind and have recourse to the 
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earum electa dominurn non posse ex 
pcenitentia ad alteram venire actio- 
nem. Sed si quidem furein elegerit, 
iihmi, qni rem iitendam accepit, 
penitus liberari. Sin antem' com- 
modator veniat adversns eum, qni 
rem iitendam accepit, ipsi quidem 
niiUo modo competere posse adver- 
sus fiirem fiirti actionem, eum autem, 
qiii pro re eommodata convenitiir, 
posse adversus furem furti habere 
actionem, ita tamen, si doniinus 
sciens, rem esse subreptam, adversus 
eum, cui res eommodata fuit, per- 
venit : sin autem nesciiis et dubi- 
tans, rem non esse apud eum, com- 
modati actionem institiiit, postea 
autem, re coinperta, voluit remit- 
tere quidem commodati actionem, ad 
furti autem pervenire, tunc licentia 
ei concedatur et adversus furem ve- 
nire, nullo obstaculo ei opi)onendo, 
quoniam incertiis constitutiis movit 
adversus eum, qui rem iitendam ac- 
cepit, commodati actionem (nisi 
domino ab eo satisfactiim est : tunc 
etenim omnimodo furem a domino 
quidem furti actione liberari, siip- 
positum autem esse ei, qui pro re 
sibi eommodata domino satisfecit), 
cum nianifestissimum est,etiam si ab 
initio dominus actionem institnit 
commodati ignanis, rem esse subre- 
ptam, postea autem, hoc ei cognito, 
adversus furem transivit, omni- 
modo liberari eum, qui rem commo- 
datam accepit, (pxemcumque causxo 
exitum dominus adversus furem 
habuerit : eadem dehnitione obti- 
nente, sive in partem sive in solidum 
solvendo sit is, qui rem commodatam 
accepit. 

Gai. iii. 20(> ; 


other action. If he elects to sue the 
thief, the borroiver is quite h-eed ; if 
he elects to sue the borrower, he can- 
not bring an action of theft against tlie 
thief, but the borrower may, that is, 
XU'ovided that the owner elects to sue 
the borrower, knowing that the thing 
has been stolen. If he is ignorant or 
uncertain of this, and theretbre sues 
the borrower, and then subsequently 
learns the true state of the case, and 
wishes to have recoiuse to an action 
of theft, he wall be permitted to sue 
the thief without any difficulty being 
thrown in his way, for it was in igno- 
rance of the real fact that he sued the 
borrower; unless, indeed, liis claim 
has been satisfied by the l)orrower, for 
then the thief is (piite free from any 
action of theft on the part of tli(3 owner, 
but the borrower takes the place of the 
owner in the power of bringing this 
action. On the other hand, it is very 
evident that if the owner originally 
brings an action coj/i'/Hoda ti, in igno- 
rance that the tiling ha,s been stolen, 
and subsequently, learning tliis, {/refers 
to proceed against tlie tliiof, the bor- 
rower is thereby entirely freed, what- 
ever may be tlie issue of the suit 
against the thief, the same rule hold- 
ing good, whether the borrower is 
wholly or only partially solvent. 


C. vi. 2. 22. 1, 2. 


The concluding words of tlie paragraph mean tlmt tlie owner is 
put to his election once for all, and if lie sues the borrower, and 
finds the borrower cannot pay, he cannot have recourse to an adio 


fm'ti against the thief. 

17. Sed is, ajiud quern res de- 
posita est,'‘'custodiam non priestat, 
sed tantum in eo obnoxius est, si 
quid ipse dolo malo fecerit : qua de 
causa si res ei subrepta fuerit, quia 
restituendae ejus nomine deposit! 
non tenetnr nec ob id ejus interest, 
rem salvam esse, furti agere non 
potest, sed furti actio domino corn- 
petit. 

Gai. iii. 207 ; 


h 

n. A depositary is not answerable 
for the safe keeping of the thing de- 
posited, but is only answerable for 
wilful wrong ; therefore, if the thing , 
is stolen from him, as he is not bomul 
by the contract of deiiosit to restore it, 
and has no interest in its safety, he 
cannot bring an action of fcheft), but it 
is the owner alone who can bring tiiis 
action, j , i . 

D. xlvii. 2. 14. 3. 
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iihmi, qni rem iitendam accepit, 
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modator veniat adversns eum, qni 
rem iitendam accepit, ipsi quidem 
niiUo modo competere posse adver- 
sus fiirem fiirti actionem, eum autem, 
qiii pro re eommodata convenitiir, 
posse adversus furem furti habere 
actionem, ita tamen, si doniinus 
sciens, rem esse subreptam, adversus 
eum, cui res eommodata fuit, per- 
venit : sin autem nesciiis et dubi- 
tans, rem non esse apud eum, com- 
modati actionem institiiit, postea 
autem, re coinperta, voluit remit- 
tere quidem commodati actionem, ad 
furti autem pervenire, tunc licentia 
ei concedatur et adversus furem ve- 
nire, nullo obstaculo ei opi)onendo, 
quoniam incertiis constitutiis movit 
adversus eum, qui rem iitendam ac- 
cepit, commodati actionem (nisi 
domino ab eo satisfactiim est : tunc 
etenim omnimodo furem a domino 
quidem furti actione liberari, siip- 
positum autem esse ei, qui pro re 
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exitum dominus adversus furem 
habuerit : eadem dehnitione obti- 
nente, sive in partem sive in solidum 
solvendo sit is, qui rem commodatam 
accepit. 

Gai. iii. 20(> ; 


other action. If he elects to sue the 
thief, the borroiver is quite h-eed ; if 
he elects to sue the borrower, he can- 
not bring an action of theft against tlie 
thief, but the borrower may, that is, 
XU'ovided that the owner elects to sue 
the borrower, knowing that the thing 
has been stolen. If he is ignorant or 
uncertain of this, and theretbre sues 
the borrower, and then subsequently 
learns the true state of the case, and 
wishes to have recoiuse to an action 
of theft, he wall be permitted to sue 
the thief without any difficulty being 
thrown in his way, for it was in igno- 
rance of the real fact that he sued the 
borrower; unless, indeed, liis claim 
has been satisfied by the l)orrower, for 
then the thief is (piite free from any 
action of theft on the part of tli(3 owner, 
but the borrower takes the place of the 
owner in the power of bringing this 
action. On the other hand, it is very 
evident that if the owner originally 
brings an action coj/i'/Hoda ti, in igno- 
rance that the tiling ha,s been stolen, 
and subsequently, learning tliis, {/refers 
to proceed against tlie tliiof, the bor- 
rower is thereby entirely freed, what- 
ever may be tlie issue of the suit 
against the thief, the same rule hold- 
ing good, whether the borrower is 
wholly or only partially solvent. 


C. vi. 2. 22. 1, 2. 


The concluding words of tlie paragraph mean tlmt tlie owner is 
put to his election once for all, and if lie sues the borrower, and 
finds the borrower cannot pay, he cannot have recourse to an adio 


fm'ti against the thief. 

17. Sed is, ajiud quern res de- 
posita est,'‘'custodiam non priestat, 
sed tantum in eo obnoxius est, si 
quid ipse dolo malo fecerit : qua de 
causa si res ei subrepta fuerit, quia 
restituendae ejus nomine deposit! 
non tenetnr nec ob id ejus interest, 
rem salvam esse, furti agere non 
potest, sed furti actio domino corn- 
petit. 
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h 

n. A depositary is not answerable 
for the safe keeping of the thing de- 
posited, but is only answerable for 
wilful wrong ; therefore, if the thing , 
is stolen from him, as he is not bomul 
by the contract of deiiosit to restore it, 
and has no interest in its safety, he 
cannot bring an action of fcheft), but it 
is the owner alone who can bring tiiis 
action, j , i . 
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We must, in all cases of theft, bear in mind that an actio furii. 
might also be brought against any one who had ‘ ope cojicilio 
participated in the theft, and the whole amount of the penalty 
could be recovered separately against each thief and each person 
taking an indirect part in the theft. (D. xlvii. 2. 21. 9.) 

Gustodicm non prcestat is equivalent to saying that he is not 
answerable for culpa levis. 

18. In summa sciendum est, quae- 18. It must be finally observed, 

. situm esse, an impiibes rem alienam that the question has been asked 

amovendo fm.'tum faciat. Et placet, whether, if a person under tlie age of 
quia furtum ex affectu consistit, ita puberty takes away the property of 
demum obligari eo crimine impube- another, he commits a thett. The 
rem, si proximus pubertati sit et ob answer is, that as it is the intention 
id intellegat, se delinquere. that makes the theft, such a person is 

only bomid by the obligation springing 
from the delict if he is near the age of 
puberty, and consequently understands 
that he is doing wrong. 

Gai. iii. 208. 

See Bk. .iii. Tit. 19. 10 note. 

19. Furti actio sive dupli sive 19. The action of theft, whethei* 

quadrupli tantmn ad poenae perse- brought to recover double or qua- 
cutione^^n pertinet : nam ipsius rei driiple, has no other object than the re- 
persecufew.^em extrinsecus habet covery of the penalty. For the owner 
dominus, quSm ant \lndicando aut has also a means of recovering the 
condicendo potest auferre. Sed vin- thing itself, either by a vmdicatio or a 
dicatio quidem adversus possesso- condictio. The former may be brought 
rem est, sive fur ipse possidet sive against the possessor, whether the 
alius quhibet : condictio autem ad- thief or any one^se ; the latter may 
versus ipsmn fiirem heredemve ejus, be brought against the thief or the heir 
licet non possideat, competit. of the thief, although not in possession 

of the thing stolen. 

Gai. iv. 8 ; D. xlvii. 2. 54. 3. 


The thief and those who assisted him had to pay a penalty as 
a punishment for their wrongdoing ; but sometliing more re- 
mained for the thief himself to do ; he had to restore the thing 
stolen or its value. The owner could bring a v indica im^ or an 
actio ad exMbendimiy which wei^e both acUones arldtra/ricB (Tit. 
6. 31) ; that is, the thief was directed to restore the thing or 
exhibit it, and if he did not do so, then the judge condemned him 
to pay what, under the circumstances, it was reasonable he sliould 
pa}^. These actiones might be brought against any possessor, 
against the thief, or any one who had received possession from the 
thief. As a general rule the person who could bring a vmdicaMo 
could not bring a condictio for the same thing ; for in the vindicatio 
fhe asserted that the property in the thing was his, whereas in the 
condictio he asserted that the defendant ought to make ove 3 ' (dare 
oportere) the property in the thing to him, and these were incon- 
sistent assertions. In the case of theft, however, the plaintiff had 
an option given him odio fnriim to bring what was termed a. con- 
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We must, in all cases of theft, bear in mind that an actdo furU 
might also be brought against any one who had ' ope consilio ’ 
participated in the theft, and the whole amount of the penalty 
could be recovered separately against each thief and each person 
taking an indirect part in the theft. (D. xlvii. 2. 21. 9.) 

Gustodiam non prcestat is equivalent to saying that he is not 
answerable for culpa levis. 

18. In simima sciendum est, 18. It must be finally observed, 

. situm esse, an impiibes rem alienam that the question has been asked 
amovendo fiu'tum faciat. Et placet, whether, if a person under tlie age of 
quia furtum ex afiectu consistit, ita puberty takes away the property of 
demum obligari eo crimine impube- another, he commits ^ a thett. The 
rem, si proximus pubertati sit et ob answer is, that as it is the intention 
id intellegat, se delinquere. that makes the theft, such a person is 

only bound by the obligation springing 
from the delict if he is near the age of 
puberty, and consequently understands 
that he is doing wrong. 

Gai. iii. 208. 


. See Bk. .iii. Tit. 19. 10 note. 

19. Furti actio sive dupli sive 
quadrupli tantmn ad poense perse- 
cutione^n pertinet : nam ipsius rei 
persecufer;'-iem extrinsecus habet 
dominus, quSm ant \dndicando aut 
condicendo potest auferre. Sed vin- 
dicatio quidem adversus possesso- 
rem est, sive fur ipse possidet sive 
alius quilibet; condictio autem ad- 
versus ipsmn fiirem heredemve ejus, 
licet non possideat, competit. 

Gai. iv. 8 ; ] 


19. The action of theft, whether 
brought to recover double or qua- 
druple, has no other object than the re- 
covery of the penalty. For the owner 
has also a means of recovering the 
thing itself, either by a vindicaMo or a 
condictio. The former may be brought 
against the possessor, whether tlie 
thief or any one^se ; the latter may 
be brought against the thief or the heir 
of the thief, although not in possession 
of the thing stolen. 

K xlvii. 2. 54. 3. 


The thief and those who assisted him had to pay a penalty as 
a punishment for their wrongdoing ; but sometliing more re- 
mained for the thief himself to do ; he had to restore the thing 
stolen or its value. The owner could bring a v indica tm. or an 
actio ad exliihendum^ which wei^e both actiones arhitmrm (Tit. 
6. 31) ; that is, the thief was directed to restore the thing or 
exhibit it, and if he did not do so, then the judge condemned him 
to pay what, under the circumstances, it was reasonable he sliould 
pa}^-. These actiones might be brought against any possessor, 
against the thief, or any one who had received possession from the 
thief. As a general rule the person who could bring a vmdicatio 
could not bring a condictio for the same thing ; for in the vindicatio 
fhe asserted that the property in the thing was his, whereas in the 
condictio he asserted that the defendant ought to make oy^t (dare 
oportere) the property in the thing to him, and these were incon- 
sistent assertions. In the case of theft, however, the plaintiff had 
an option given him odio ftirimi to bring what was termed a. con- 
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didio furtiva (Tit. 6. 14), and it might sometimes be advantage- 
ons to have this option. For example, the thing might have 
perished, and it was a rule that res extinetce vindiccori non jjossunt. 
Eidindce res, ^ licet vindicari non ‘possint, condid tarnen furibus 
possunt (Gai. ii. 79). 

This condidio furtiva might be brought against the heirs of 
the thief, whereas the actio furti, which inflicted a punish- 
ment for a personal wrongful act, could only be brought against 
the thief himself. Every action against a thief or those who 
assisted him might be brought by the heirs of any one entitled to 
bring it. (See Tit. 12.) 


Tit. II. VI BONORUM RAPTORUM. 


Qui res alienas rax^it, tenetur 
qnidem etiam fiirti (quis enim magis 
alienam rem invito domino contre- 
ctat, qnam qui vi raxiit? Ideoque 
recte dictum est, eum improbum 
fiirem esse) : sed tainen 
actionem ejus delicti nomine praetor 
introduxit, quae ajppellatur vi bono- 
rum raptorum et est intra annum 
quadnqdi, post annmn simj)!!. Quae 
actio utilis est, etiarnsi quis unam 
rem, licet minimam, rapuerit. 
Quadrnplum autem non totum pcena 
est et extra poenam rei ]pei’secutio, 
sicut in actione furti manifest! dixi- 
mus : sed in quadrujilo inest et rei 
persecutio, ut pcena tripli sit, sive 
comprehendatnr raptor in ipso de- 
licto sive non. Ridiculum est enim, 
levioris esse condicionis eum, qui vi 
rapit, quam qui clam amovet. 


A person who takes by force a 
thr xg belonging to another is liable to 
an action of theft, for who can better . 
be said to take the proxiertj" of another . • 
against his will than he who takes it 
by force ? And he is therefore rightly 
said to be an imxorohus fur. The 
jirtetor, however, has introduced a 
jieculiar action in the case of this de- i 
lict, called m ho7iorum raptorum \ by . . 
which, if brought within a year after 
the robbery, quadruple the value of 
the thing taken may be recovered ; but 
if brought after the e xpira tion of a 
year, then the single valu e only can be 
recovered. This action may be brought 
even against a person who has only 
taken by force a single thing, even 
of the most trifling value. But this 
quadruple of the value is not alto- 
gether a jienalty, the recovery of the 
thing being something additional, as 
in the action of fiii'tum manifestinn ; 
for the recover^^'^'^tKe* Sling is in- 
cluded, so that the penalty is _p.nly of 
three times the value. And it is 
tlie^^me, whether the robber was^ or 
was not taken in the actual commission 
of the crime. For it would be ridi- 
culous that a person who uses force 
should be treated more leniently than 
he who secretly removes a thing. 

iv. 8. 


The edict of the prastor, introducing this action, ran as follows : 
Si cui dolo malo^ hominibus coactisj damni quid faotum esse dioeiur^ 
sive cujus honti rapta esse dicenhtr : in eum qui id fecisse dicetur 
judicium daho, (D. xlvii. 8. 2. pr.) 

It was necessary that the act of violence should be committed 
with evil intent {dolo maloj. If, for instance, a qmhlicanus 
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/zcrfea (Tit. 6. 14^, and it miglit sometimes be advantage- 
ous to have this option. For example, the thing might have 
perished, and it was a rule that res extmctce vindicari non jjossunt. 
Eidmotce res^ licet vindicari non fossint^ condici tarnen furihus 
possunt (Gai. ii. 79). 

This condictio furtiva might be brought against the heirs of 
the thief, whereas the actio fiirU. which inflicted a punish- 
ment for a personal wrongful act, could only be brought against 
the thief himself. Every action against a thief or those who 
assisted him might be brought by the heirs of any one entitled to 
bring it, (See Tit. 12.) 


Tit. II. VI BONOEUM EAPTOEUM. 


Qui res alienas rax^it, tenetur 
quidem etiam fiirti (quis enim magis 
alienam rem invito domino contre- 
ctat, quam qui vi rax^it? Ideoque 
recte dictum est, eum improbum 
furem esse) : sed tarnen propriam 
actionem ejus delicti nomine praetor 
introduxit, quiu ax3X5ellatur vi bono- 
rum raptorum et est intra annum 
quadrupli, post anmnn simx)li. Quae 
actio utilis est, etiarnsi quis unam 
rem, licet minimam, rapuerit. 
Quadrnplum autem non totmn pcena 
est et extra poenam rei x^ersecutio, 
sicut in actione furti manifesti dixi- 
mus : sed in (xuadriqdo inest et rei 
persecutio, ut pcena tripli sit, sive 
comprehendatur raptor in ipso de- 
licto sive non. Eidiculum est enim, 
levioris esse condicionis eum, qui vi 
rapit, quam qui clam amovet. 


A person who takes by force a 
thr *g belonging to another is liable to 
an action of theft, for who can better . 
be said to take the property" of another . • 
against his will than he who takes it 
by force ? And he is therefore rightly 
said to be an iin^prohus fur. The 
X^rtetor, however, has introduced a 
X:)eculiar action in the case of this de- v 
lict, called -y-i honorum raptorum", by . . 
which, if brought within a year after ■ 
the robbery, quadruple the value of 
the thing taken may be recovered ; but 
if brought after the e xpira tion of a 
year, then the single valu e only can be 
recovered. This action may be brought 
even against a person who has only 
taken by force a single thing, even 
of the most trifling value. But this 
quadruple of the value is not alto- 
gether a x>enalty, the recovery of the 
thing being something additional, as 
in the action oi fm'tum 
for the recover^^'^’^tlie Siing is in- 
cluded, so that the penalty is _p.nly of 
t hree times the value. And it is 
tliesame, whether the robber was^ or 
was not taken in the actual commission 
of the crime. For it would be ridi- 
culous that a person who uses force 
should be treated more leniently than 
he who secretly removes a thing. 

iv. 8. 


The edict of tlie praetor, introducing this action, ran as follows : 
8i C'ui dolo malo, hominilms coactisj damni quid facttim esse diceiur^ 
sive cuj‘us hona rapta esse dicentur : in eum qui id fecisse dieetur 
judici'im daho, (D. xlvii. 8. 2. pr.) 

It was necessary that the act of violence should be committed 
with evil intent {dolo malo). If, for instance, a qmhlicanus 
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carried off a flock of slieep, thinking that some offence had been 
committed against the lex vccU<jale^j althougli he was luistakenj 
this action could not be brought ag;ainst him. (D. xlvii. 8. 2. 20.) 
Even if the thief was alone, or one thing, however small, was 
carried off, yet the action might be brought, although the words 
hominihus coadis and hona rtuptu, occur in the edict. It, like the 
action of theft, could only be brought if the thing or things taken 
were moveables. (0. ix. 33. 1.) 

The text explains how the amount recovered under it differed 
from that recovered 'under an adio furti. Under tlie adto ri 
honorum midormn the thing itself was recovered, or its value il 
the thief no longer had it in his possession, and also three times 
the estimated value of the thing itself; while the adio Jurti wa.s 
only penal. (See paragr. 19 of last Title.) 

The plaintiff might, if he pleased, bring the adio farti in- 
stead; and he might bring this action after the expiration of a 
year prevented his bringing tliat vi honor mn ra,])iormn. If he 
first brought the latter action, he could not afterwards bring tlie 
adio fwrti] but he could first bring the adio furtl^ and afterwards 
bring the adio vi hononmi raptoritm for the excess recoverable 
by that action. (D. xlvii. 8. 1.) 

This action united in its effects the vindkatio or condidw^ 
and also the recoyei 21 jaL^.p^^ As it was partly penal, it 

could not be brougEtagainst the heirs of the thief. (13. xlvii. 8. 
2. 27.) The offence of taking goods by force could also be made 
the subject of a criminal charge. (Tit. 18. 8.) 


^1, Quia tamen ita eompetit hsec 
aetio, si dolo malo quisque rapuerit : 
qui aliquo errore inductus, suam 
■ rem esse, et imprudens juris eo 
animo rapuit, quasi domino liceat 
rem suam etiam per vim anlerre 
possessoribus, absolvi debet. Cui 
.scilicet conveniens est, nec furti 
teneri eum, qui eodem hoc animo 
rapuit. Sed ne, dum talia excogi- 
tentur, inveniatur via, per quam 
raptores’ impune suam exerceant 
' avaritiam : melius divalibus consti- 
tutionibus pro hac parte prospectum 
est, ut nemini liceat vi rapere rem 
mobilem vel se moventem, licet 
suam eandem rem existimet : sed si 
quis contra statuta fecerit, rei qui- 
dem siije dominio cadere, sin autem 
aliena sit, post rei restitutionem 
etiam aestimationem ejusdem rei 
praestare. Quod non solum in mo- 
bilibus rebus, quae rapi possxmt, 
constitutiones optinere censuermit, 
sed etiam in iiivasionibus, qu-^ circa 
res soli fiunt, ut ex hac causa omni 
rapina homines abstineant. 


1. As, however, this action can 
only be brought against a person who 
robs with the intent of committing a 
wilful wrong, if any one takes by force 
a thing, thinking himself, by a mistake, 
to be the owner, and, in ignorance of 
the law, believing it permitted to an 
owner to take away, even by force, a. 
thing belonging to himself from per- 
sons in whose possession it is, he 
ought to be held discharged of this 
action ; and on the same principles a 
person carrying off a thing under simi- 
lar circumstances would not be liable 
to an action of theft. But lest robbers, 
under the coA’er of such an excuse, 
should find means of gratifying their 
avarice with impunity, the imperial 
constitutions have made a wise altera- 
tion, by providing that no one may 
carry off* by force a thing that is move- 
able, or moves itself, although he 
thinks himself the owner. If any one 
acts contrary to these constitutions, he 
is, if the thing is his, to cease to be 
owner of it ; if it is not, he is not only 
to restore the thing taken, but also to 
pa}’ its value. The constitutions have 
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carried off a flock of sheep, thinking that some oflence had been 
committed against the hic althougli he was inistaken, 

this action could not be brought ag;ainst him. (D. xlvii. 8. 2. 20.) 
Even if the thief was alone, or one tiling, however small, was 
carried off, jet the action might be brought, although the words 
hominihus coactis and bona rapta occur in the edict. It, like the 
action of theft, could only be brought if the thing or things taken 
were moveables. (0. ix. 33. 1.) 

The text explains how the amount recovered under it difiered 
from that recovered ‘under an adlo fiirti. Under tlie ai:U(} vl 
honorum Taptormn the thing itself was recovered, or its value if 
the thief no longer had it in his possession, and also three times 
the estimated value of the thing itself; while the (.wAlu Jurti wa.s 
only penal. (See paragr. 19 of last Title.) 

The plaintiff might, if he pleased, bring the actio fiirti in- 
stead ; and he might bring this action after the expiration of a 
year prevented his bringing tliat vi honorum ra>])tormn. If he 
first brought the latter action, he could not afterwards bring tlie 
actio fiirti ; but he could first bring the actio fuiif and afterwards 
bring the actio vi honorum raptorum for the excess recoverable 
by that action. (D. xlvii. 8. 1.) 

This action united in its effects the inndicatio or condiotbp 
and also the recovei^LJ^f--^^^^ it was partly penal, it 

could not be brougKt against the heirs of the thief. (U. xlvii. 8. 
2. 27.) The offence of taking goods by force could also be made 
the subject of a criminal charge. (Tit. 18. 8.) 


, 1. Quia tamen ita eompetit hsec 
aetio, si dolo malo quisque rapuerit : 
qui aliquo errore inductus, suam 
• xem esse, et impriidens juris eo 
animo rapuit, quasi domino liceat 
rem suam etiam per vim auferre 
possessoribus, absolvi debet. Cui 
.seilicet conveniens est, nec furti 
teneri eum, qui eodem hoc animo 
rapuit. Sed ne, dum talia excogi- 
tentur, inveniatur via, per quam 
raptores' impune suam exerceant 
' avaritiam : melius divalibus consti- 
tutionibus pro hac parte prospectum 
est, ut nemini liceat vi rapere rem 
mobilem vel se moventem, licet 
suam eandem rem existimet : sed si 
quis contra statuta fecerit, rei qui- 
dem suje dominio cadere, sin autem 
aliena sit, post rei restitutionem 
etiam aestimationem ejusdem rei 
pr^stare. Quod non solum in mo- 
bilibus rebus, quae rapi possxmt, 
constitutiones optinere censuermit, 
sed etiam in iiivasionibus, qu-^ circa 
res soli hunt, ut ex hac causa omni 
rapina homines abstmeant. 


1. As, however, this action can 
only be brought against a person who 
robs with the intent of committing a 
wilful wrong, if any one takes by force 
a thing, thinking himself, by a mistake, 
to be the owner, and, in ignorance of 
the law, believing it permitted to an 
owner to take away, even by force, a. 
thing belonging to himself from i)er- 
sons in whose possession it is, ho 
ought to be held discharged of this 
action ; and on the same principles a 
person carrying off a thing under simi- 
lar circumstances would not be liable 
to an action of theft. But lest robbers, 
under the cover of such an excuse, 
should find means of gratifying their 
avarice with impunity, the imperial 
constitutions have made a wise altera- 
tion, by^ providing that no one may 
carry off by force a thing that is move- 
able, or moves itself, although he 
thinks himself the owner. If any one 
acts contrary to these constitutions, he 
is, if the thing is his, to cease to be 
owner of it ; if it is not, he is not only 
to restore the thing taken, hut also to 
pay its value. The constitutions have 
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declared these rules applicable, not 
only in the case of moveables of a 
nature to be carried off by force, but 
also to forcible entries made upon 
things pertaining to the soil, in order 
that every land of violent robbery may 
he prevented. 


D. xlvii. 8, 2. 18 ; C. viii. 4, 7. 


The constitution referred to was enacted in a.d. 389 by the 
Emperors Valentinian, Theodosius, and Arcadius. It provided a 
much more effectual remedy for forcible disturbance than had been 
given by the interdict unde ri. It applied, wliicli the interdict 
did not, to moveables as well as immoveables, and it not only 
made the wrongdoer give up the thing, but it made him, if he 
was the owner, lose the property in the thing, and, if lie was not 


the owner, pay its value. (See [ 

2. In hac actione non utique 
spectatur, rein in bonis actoris esse : 
nam sive in bonis sit sive non sit, si 
tamen ex bonis sit, locum hiec actio 
habebit, Quare sive commodata 
si^*e locata sive etiam pignerata sive 
deposita sit apud Titiuni sic, ut in- 
tersit ejus, eain non auferri, veluti 
si in re deposita culpani quoque xiro- 
misit, sive bona fide possideat, sive 
usumfructmn in ea quis habeat A’el 
quod aliud jus, ut intersit ejus, non 
rapi : dicendum est, competere ei 
hanc actionem, ut non dominium 
accipiat, sed illud solum, quod ex 
bonis ejus, qui rapinam passus est, id 
est quod ex substantia ejus ablatum 
esse proponatur. Et generaliter di- 
cendum est, ex quibus eausis furti 
actio competit in re clam facta, ex 
iisdem eausis omnes habere hanc 
actionem. 


D. xlvii. 


fit. 15. 6.) 

2. In this action it is clearly not 
necessary that the thing should lia\'e 
been part of the goods of the j)laintiff ; 
for whether it has been part of liis 
goods or not, yet if it lias been taken 
from among liis goods, the action may 
be brought. Consequently, if any- 
thing has been let, lent, or given in 
pledge to Titius, or deposited with liim, 
.so tliat he has an interest in its not 
being taken away by force, as if, for in- 
stance, he has engaged to be answer- 
able for any fault committed resjiecting 
it; or if he possesses it hona Jidc., or 
has the usufruct of it, or has any other 
legal interest in its not being taken 
away by force, this action msiy be 
brought, not to give him tlie ownership 
in the thing, but merely to restore 
him what he has lost hy the thing 
being taken away by violence from out 
of his goods, that is, from out of his 
substance. , And generally, we may 
say, that the same causes wliich would 
give rise fco an action, of theft, if the 
act is committed secretly, will give 
ground for this action, if it is com- 
mitted with force. 

L 2. 22-24. 


In order to make the punisliment of an open and flagrant 
violation of law .more severe than that of a secret theft, th <3 very 
slightest interest in. the thing taken was sufficient to eruible a< 
plaintiff to bring the action vi bonornni rtvptimmi. For instance, ' 
a mere depositary could bring it, althongii bis interest was not 
great enough to permit of his bringing an actio fartL 
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declared these rules applicable, not 
only in the case of moveables of a 
nature to be carried off by force, but 
also to forcible entries made upon 
things pertaining to the soil, in order 
that every land of violent robbery may 
he prevented. 


D. xlvii. 8, 2. 18 ; C. viii. 4, 7. 


The constitution referred to was enacted in a.d. 389 by the 
Emperors Valentinian, Theodosius, and Arcadius. It provided a 
much more effectual remedy for forcible disturbance than had been 
given by the interdict imde ri. It applied, whicli the interdict 
did not, to moveables as well as immoveables, and it not only 
made the wrongdoer give up the thing, but it made him, if he 
was the owner, lose the property in the thing, and, if lie was not 


the owner, pay its value. (See 

2. In hac actione non utique 
spectatur, rein in bonis actoris esse : 
nam sive in bonis sit sive non sit, si 
tamen ex bonis sit, locum hiec actio 
habebit, Quare sive commodata 
si^■e locata sive etiam pignerata sive 
deposita sit apud Titium sic, ut in- 
tersit ejus, eain non auferri, veluti 
si in re deposita culpam quoque pro- 
misit, sive bona fide possideat, sive 
usumfructmn in ea quis habeat A'el 
quod aliud jus, ut intersit ejus, non 
rapi : dicendum est, competere ei 
hanc actionem, ut non dominium 
aceipiat, sed illud solum, quod ex 
bonis ejus, qui rapinam passus est, id 
est quod ex substantia ejus ablatum 
esse proponatur. Et generaliter di- 
cendum est, ex quibus eausis furti 
actio competit in re clam facta, ex 
iisdem eausis omnes habere hanc 
actionem. 


D. xlvii. 


fit. 15. 6.) 

2. In this action it is clearly not 
necessary that the thing should lia\'e 
been part of the goods of the plaintiff; 
for whether it has been part of liis 
goods or not, yet if it lias been taken 
iroin among liis goods, the action may 
be brought. Consequently, if any- 
thing has been let, lent, or given in 
pledge to Titius, or deposited with liim, 
.so tliat he has an interest in its not 
being taken away by force, as if, for in- 
stance, he has engaged to be answer- 
able for any fault committed resjiecting 
it; or if he possesses it bona Jidv, or 
has the usufruct of it, or has any other 
legal interest in its not being taken 
away by force, this action may be 
brought, not to give him tlic ownership 
in the thing, but merely to restore 
him what he has lost hy the thing 
being taken away by violence from out 
of his goods, that is, from out of his 
substance. , And generally, we may 
say, that the same causes wliich would 
give rise to an action of theft, if the 
act is committed secretly, will give 
ground for this action, if it is com- 
mitted with force. 

k 2. 22-24. 


In order to make the punislnnent of an open and flagrant 
violation of law .more severe than that of a secret theft, th <3 very 
sliglitest interest in the thing taken was suflicient to enable a., 
plaintiff to bring the action vi bonoriim ru-ptm-nm. For instance, ‘ 
a mere depositary could bring it, although his interest was not 
great enough to permit of his bringing an ckUo f urti. 
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Tit. III. DE LEGE AQUILIA. 


Damni injiirias actio constituitur 
per legem Aquiliam. Ciijiis primo 
capite cautimi est, iit si qiiis homi- 
nem aliemim alienamve quadrupe- 
clem. qiii® pecuclinn niimero sit, in- 
juria occiderit, qiianti ea res in eo 
'anno piurimi fuit, tantmn domino 
dare damnetur. 


Gai. iii. 210 


The action damni injitrice is esta- 
blished by the lex Aquilia, of which 
the first head provides, that if any one 
shall have wrongfully killed a slave, or 
a four-footed beast, being one of those 
reckoned among cattle, belonging to 
another, he shall be condemned to i^ny 
the owner the greatest value which tlie 
thing has x^ossessed at any time within 
a year joreviously. 

D. ix. 2. 2. pr. 


The lex Aquilia was, as Ulp^ian informs us (D. ix. 2. 1), 
qilebiscitmi made on the ]pi'oposition of the tribune AquiliuvS. It 
made an alteration in all the previous laws, including those of tlie 
Twelve Tables, which had treated of damage wrongfully done 
damno injuria), Theophilus says it was passed at the time of 
the secession of the x)lobs, meaning, probably, that to the Jauicu- 
Imn ^ in the year 468 a.u.c. (Paraphrase on paragr. 15.) 

A fragment of Gains in the Digest (D. ix. 2. 2. pr.) contains tlie 
terms of this first head of the lex Aquilia : ^ Qni servum servamve 
alienum alienamve quadruqjedem vel peeudem injurui oeoiderltj 
qiianti id in eo anno piurimi fwU^ tantmn ces dare domino damnari 
esto: 

1 ■■■■■ ' * ' • ' 'V 

• 1. Quod autem non jiraecise de 
(^fiadrupede, sed de ea tantum, quse 
pecuduDi numero est, cavetur, eo 
pertinet, ut neque de feris bestiis 
neque de canibus cautum esse in- 
tellegamus, sed de his tantum, quag 
propiie pasci dicuntur, quales sunt 
equi, mull, asini, boves, oves, caprse. 

I)e suibus qtioque idem placuit : nam 
et sues pecorum appellatione conti- 
nentm’, quia et hi gregatim paseun- 
tur: sic deniq^ue et Homerus in 
Odyssea ait, sicut -3Elius Marcianus 
in suis institutionibus refert : 

Aqeis rov ye crdeo-o-i Traprjjjievov' ai 
de vijiovrai 

Hap KopaKos TrirpTjj iiri re fcpqvTj 
WpcdovcTT]. 

D, ix. 2. 2. 2; D. xxxii. 65. 4. 


1. As the law does not speak gene- 
rally of four-footed beasts, but only 
of those which are reckoned among 
cattle, we may consider its ]iro visions 
as not applying to wild animals or dogs, 
hut only to animals which may be 
Xiroperiy said to graze, as horses, mules, 
asses, sheep, oxen, goats. It has been 
held to a|)ply also to swine, for they 
are included in the term cattle, seeing 
that they feed in herds. Thus Homer 
says, as ^lius Marcianus quotes in 
his Institutes : 

‘ You will find him seated by his 
swine, and they are feeding by the 
rock of Corax, near the siiring Are- 
thusa.’ 


The passage is from Od. xiii. 407. 

* 2, Injuria autem occidere intel- 2. To kill wrongfully is to kill 

legitur, qui nullo jure occidit. Itaque without any right ; consequently, a 
qui latronem occidit, non tenetur, person who kills a robber is not liable 
utique si aliter periculum effugere to this action, that is, if he could not 
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Tit. III. DE LECIB AQUILIA. 


Damni injuria^ actio constituitur 
per legem Aquiliam. Ciijus primo 
capite cautimi est, iit si quis homi- 
nem aliemim alienamve qiiadrupe- 
clem. qiiffi pecuclinn niimero sit, in- 
juria occiderit, qiianti ea res in eo 
'anno piiirimi fuit, tantinn domino 
dare damnetur. 


Gai. iii. 210 


The action damni injitrice is esta- 
blished by the lex Aquilia, of which 
the first head provides, that if any one 
shall have wrongfully killed a slave, oi* 
a four-footed beast, being one of those 
reckoned among cattle, belonging to 
another, he shall be condemned to i^riy 
the owner the greatest value which tlie 
thing has possessed at any time within 
a year previously. 

D. ix. 2. 2. pr. 


The lex Aqidlia was, as Ulpian informs us (D. ix. 2. 1), h 
qilehiscitmi made on the proposition of the tribune AquiliuvS. It 
made an alteration in all the previous laws, including those of th e 
Twelve Tables, which had treated of damage wrongfully done (dfi 
dmmio injtoria), Theophilus says it was passed at the time of 
the secession of the plebs, meaning, probably, that to the Janicft- 
Imn^ in the year 468 a.u.c. (Paraphrase on paragr. 15.) 

A fragment of Gains in the Digest (D. ix. 2. 2. pr.) contains the 
terms of this first head of the lex Aquilia : ‘ Qni se/nmm servamve 
alienum alienamve q^iiadriijpedem vel pecudem injuria ocoiderltj 
quanti id in eo anno pliirimi fwU^ tantmn cee dare domino damrun^ 
edo: 

• i. Quod autem non praecise de 
(^ii'adriipede, sed de ea tantum, quse 
pecudum numero est, cavetur, eo 
pertinet, ut neque de feris bestiis 
neque de canibus cautum esse in- 
tellegamus, sed de his tantmn, quag 
propie pasci dicimtur, quales sunt 
equi, mull, asini, hoves, oves, caprse. 

De suibus quoque idem placuit : nam 
et sues pecorum appeUatione conti- 
nentm’, quia et hi gregatim paseun- 
tur: sic denique et Homerus in 
Odyssea ait, sicut -3Eiius Marcianus 
in suis institutionibus refert : 

Arj€LS rov ye crdco-cri 7rapr}p.evov' ai 
de vijiovrai 

Hap KopaKos Trirprj^ im re Kpqvr) 

WpedovcTT]. 

D. ix. 2. 2. 2; D. xxxii. 65. 4. 


1. As the law does not speak gene- 
rally of four-footed beasts, but only 
of those which are reckoned among 
cattle, we may consider its provisions 
as not applying to wild animals or dogs, 
hut only to animals which may be 
properly said to graze, as horses, mules, 
asses, sheep, oxen, goats. It has been 
held to ajiply also to swine, for they 
are included in the term cattle, seeing 
that they feed in herds. Thus Homer 
says, as iElius Marcianus quotes in 
his Institutes : 

‘ You will find him seated by his 
swine, and they are feeding by the 
rock of Corax, near the spring Are- 
thusa.’ 


The passage is from Od. xiii. 407. 

2, Injuria autem occidere intel- 2. To kill wrongfully is to kill 
iegitur, qui nullo jure occidit. Itaque without any right ; consequently, a 
qui latronem occidit, non tenetur, person who kills a robber is not liable 
utique si aliter periculmn effiigere to this action, that is, if he could not 
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non potest. otherwise avoid the danger with whicli 

he was threatened. 

D. ix. 2. 5. pr. and 1. 

It was not necessary to consider the intent with whicli the 
damage was done. Was it done millo jure ’ ? if so, the lex 
Arj;uilia applied. 


3. Ac ne is qnidem liae lege tene- 
tiir, qiii casu occidit, si modo cnlpa 
ejns nulla invenitur: nam alioquin 
non minus quam ex dolo ex culpa 
quisque hac lege tenetur. 

G ai. iii. 

4. Itaque si quis, dum jaculis 
ludit vel exercitatur, transeuntem 
servum tuum trajecerit, distingui- 
tur. Nam si id a milite quidem in 
Campo locove, ubi solitmn est exer- 
citari, admissum est, nulla cul])a 
ejus intellegitur : si alius tale quid 
admisit, culp^e reus est. Idem juris 
est de milite, si is in alio loco, quam 
qui exercitandis militibus destinatus 
est, id admisit. 


B. ix. 

5. Item si putator ex arbor e de- 
jeeto rarno servum tuum transeun- 
tem Occident, si prope viam x^bli- 
eam aut vicinalem id factum est 
neque prasclamavit, ut casus evitari 
possit, culpaj reus est : si pnecla- 
mavit, neque ille curavit cavere, 
extra culpam est putator. iEque 
extra culpam esse intellegitur, si 
seorsum a via forte vel in medio 
fundo caedebat, licet non prtucla- 
mavit, quia eo loco nulli extraneo 
jus fuerat versandi. 

" D. ix 

C. Prseterea si inedicus, qui ser- 
vum tuum secuit, dereliquerit cura,- 
tionem atque ob id mortuus hierit 
se^rvus, culpas reus est. 

D. ix. 

7. Imperitia qiioque culpie ad- 
mimeratxir, veluti si medicus ideo 
servum tuum occiderit, quod eum 
male secuerit aut perperam ei me- 
dicamentum dederit. 

D, ix. 2. 7. 8 ; D. ix. 


3. Nor is a person made liable by 
this law, who has killed by accident, 
2 U'ovided there is no fault on his ])art, 
for this law ^^unishes fault as well as 
wilful wrongdoing. 

202 , 211 . 

4. Consequently, if any one play- 
ing or lU’actising with a javelin, 2 )ierces ^ 
with it your sla^'e as he goes by, there : , 
is a distinction made. If the accident 

is caused by a soldier, while ])ractising 
in the Camjjns Martins, or other i>lace 
a 2 >pro 2 )riated to military exercises, 
there is no fault on his ])art ; but an;y' 
one else besides a soldier causing a 
similar accident is c]iargea,bl(! with a 
fault, and the soldier himself would be 
in fault, if he inflicted such an injury 
in any other place than one appropriated 
to military exercises. 

2 . 9 . 4 . 

5. If, again, any one, in pruning a ^ 
tree, by letting a bough fall, kills your 
slave wlio is passing, and this takes 

1) lace beside a public way or an. occn- 

2 ) ation road, and he lias not cried out 
to make persons take care, lie is in. 
fault ; but if he called out, and the 
I)asser-by would not take care, he is not 
to blame. He is also C(pially frcu^ from 
blame if he was cutting bvr 

jiublic way, or in the middle of a field, 
e\'^nlTibugh he lias not (;all(‘d out, for 
by such a place no strjinger lia.s a light 
to jiass. 

. 2. 31. 

flj 

G. So, again, a pliysician wlio has 
performed an operation on your slav(‘, 
and then neglected to attend to his 
cure, so that the slave dies, is guilty of * 
a fault. 

2. 8. pr. 

7. U iiskifulness is also reckoned :is 
a fault, aKS if a physician kills your ’ ‘ 
slave by unskilfully performing an 
operation on him, or by giving liim 
wrong medicines. 

2. 8. pr. ; D. 1. 17. 132. 
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non potest. otherwise avoid tlie danger with whicli 

he was threatened. 

D. ix. 2. 5. pr. and 1. 

It was not necessary to consider the intent with which the 
damage was done. Was it done nulla jure ’ ? if so, the lex 
Aquilia applied. 


3. Ac ne is qnidem hae lege tene- 
tiir, qiii casu occidit, si modo culpa 
ejns nulla invenitur : nam alioquin 
non minus quam ex dolo ex culpa 
quisque hae lege tenetur. 

G ai. iii. 

4. Itaque si quis, dum jaculis 
ludit vel exercitatur, transeuntem 
servum tuum trajecerit, distingui- 
tur. Nam si id a milite quidem in 
Campo locove, ubi solitum est exer- 
citari, admissum est, nulla cul])a 
ejus intellegitur : si alius tale quid 
admisit, culpje reus est. Idem juris 
est de milite, si is in alio loco, quam 
qui exercitandis militibus destinatus 
est, id admisit. 


B. ix. 

5. Item si putator ex arbore de- 
jeeto rarno servum tuum transeun- 
tem Occident, si prope viam publi- 
eam aut vicinalem id factum est 
neque prasclamavit, ut casus evitari 
possit, culpai reus est : si pnecla- 
mavit, neque ille curavit cavere, 
extra culpam est putator. iEque 
extra culpam esse intellegitur, si 
seorsum a via forte vel in medio 
fundo caedebat, licet non princla- 
mavit, quia eo loco nulli extraneo 
jus fuerat versandi. 

" D. ix 

C. Prseterea si medicus, qui ser- 
vum tuum secuit, dereliquerit cura- 
tionem atque ob id mortuus fnerit 
se^rvus, culpas reus est. 

I), ix. 

7. Imperitia quoque culpie ad- 
mimeratxir, veluti si medicus ideo 
servum tuum occiderit, quod eum 
male secuerit aut perperam ei me- 
dicamentum dederit. 

D, ix. 2. 7. 8 ; D. ix. 


3. Nor is a person made liabh^ by 
this law, who has killed by accident, 
2 U'ovided there is no fault on his })art, 
for this law i^unishes fault as well as 
wilful wrongdoing. 

202 , 211 . 

4. Consequently, if any one play- 
ing or lU’actising with a javelin, 2 )ierces ^ 
with it your sla^'e as he goes by, there : 
is a distinction made. If the accident 
is caused by a soldier, wliile ])ractising 
in the Campus Martius, or other i>lace 
a 2 )i)ropriated to military exercises, 
there is no fault on his })art ; but an,>' 
one else besides a soldier causing a 
similar accident is cliargeabh! witli a 
fault, and the soldier liiinself would be 
in fault, if he inflictod such an injury 
in any other place than one appropriated 
to military exercises. 



5. If, again, any one, in pruning a ^ 
tree, by letting a bough fall, kills your 
slave wlio is 2 )assing, and this takes 

1) lace beside a public way or an. occu- 

2 ) ation road, and he lias not cried out 
to make persons take care, lie is in 
fault ; but if he called out, and the 
jiasser-by would not take care, lie is not 
to blame. He is also C(iually freui from 
blame if he was cutting bvr .fh)U)L apy 
jiuhlic way, or in tlio middle of a field, 
e\^enlTibugh he lias not (;al](‘d out, for 
by sucli a place no strjuiger lia.s a light 
to jiass. 

. 2. 31. 

G. So, again, a pliysician wlio has 
2 )erforiued an operation on your slav(‘, 
and then neglected to attend to his 
cure, so that the slave dies, is guilty of * 
a fault. 

2. 8. 2>r. 

7. U iiskifulnoss is also reckoned jis 
a fault, as if a physician kills your ’ ‘ 
slave by unskilfully ])Grfbrmiug an 
ojieration on him, or by giving liim 
wrong medicines. 

2. 8. pr. ; D. 1. 17. 132. 
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8. Impetii qiioqiie mnlanim, 
quas muHo propter imperitiam reti- 
nere non potnerit, si servus tuns 
oppressns faerit, ctilpae reus est ninlio. 
Seel et si propter infirmitatem reti- 
nere eas non potnerit, cum alius 
firmior retinere potiiisset, eeque 
cnlp^ tenetur. Eaclem lolacuerunt 

. tie eo quoque, qui, cum equo vehe- 
retur, impetum ejiis ant propter 
infirmitatem aut propter imperitiam 
suam retinere non potnerit. 

r>. ix. 

9. His autem verbis legis ‘ quanti 
id in eo anno plurimi fuerit ’ ilia sen- 
tentia exprimitur, ut si qtiis homi- 
nem tuum, qui liodie clauclus aut 
luscus aut mancus erit, Occident, 
qui in eo anno integer aut pretiosus 
fuerit, non tanti teneatnr, quanti is 
Iiodie erit, sed quanti in eo anno 
plurimi fuerit. Qua ratione credi- 
turn est, poenalem esse liujus legis 
actionem, quia non solimi tanti 
quisque obligato, quantmn damni 
dederit, sed aliquando longe pluris : 
ideoqiie constat, in heredem earn 
actionem non transire, queu trans- 
itoa fuisset, si ultra damnum num- 
quain lis tiestimaretur. 


. -flleLVrv.., L; ' ' ■■ Gai. iii. 214; 

10. Illud non ex verbis legis, sed 
iii. ex interpretatione placuit, non so- 
. ^ lum perempti corporis testimatio- 

V babendam esse secundum ea, 

quge diximus, sed eo amplius (]uid- 
quid prseterea, perempto eo corx)ore, 
damni vobis adlatum faerit, veluti 
si servum tuum heredem ab aliquo 
institutum ante quis occiderifc, quam 
is jussu tuo adiret : nam hereditatis 
quoque amissae rationem esse haben- 
dam constat. Item si ex pari mula- 
rum imam vel ex quadriga equorum 
imum Occident, vel ex comoedis unus 
servus faerit occisus: non solum 
occisi fit £estimatio, sed eo amplius 
id quoque computatur, quanto de> 
pretiati sunt, qui supersunt. 

Gai. iii. 212 

' ' ■ 4l. Liberum est autem ei, cujus 
' ■ ' servus faerit occisus, et private 
b"., judicio legis Aquiliae damnum per- 
sequi et capitalis criminis eum reum 
t facere. 

Gai. 


8. So, too, if a muleteer, through 
Iris want of skill, cannot manage his 
mules, and runs over your slave, he is 
guilty of a fault. As, also, he would 
be, if he could not hold them in on 
accoimt of his weakness, provided that 
a stronger man could have held them 
in. The same decision applies to a 
person on horseback who is unable to 
manage his horse, owing to physical 
weakness or want of skill. 

2 . 8 . 1 . 

9. The words of the law above 
quoted, ‘the greatest value the thing 
has possessed at any time within a 
year previously,’ mean that if your 
slave is killed, being at the time of his 
death lame, one-eyed, or maimed, but 
having been within a year quite sound 
and of considerable value, the person 
Avho kills him is bound to pay, not his 
actual value, but the greatest value he 
ever possessed within the year. Hence, 
this action may be said to be penal, as 
a person is bound under it not only 
for the damage he has done, but some- 
times for much more ; and, therefore, 
the action does not pass against his 
heir, as it would do if the condemna- 
tion did not exceed the amount of the 
actual damage. 

D. ix. 2. 23. 3, 8. 

10. It has been decided, not by 
virtue of the actual wording of the 
law, but by interj)retation, that not 
only is the value of the thing jierish- 
ing to be estimated as we have said, 
but also the loss which in any way we 
incur by its perishing ; as, for instance, 
if your slave having been instituted 
heir by some one is killed before he 
enters at your command on the inherit- 
ance, the loss of the inheritance should 
be taken account of. So, too, if one 
of a pair of mules, or of a set of four 
horses, or one slave of a band of come- 
dians, is killed, account is to be taken 
not only of the value of the thing 
killed, but also of the diminished value 
of what remains. 

; D. ix. 2. 22, 1. 

11. The master of a slave who is ^ 
killed may bring a pri vate M tion for 
the damages given by the lex Aquilia, 

and also bring a c apital charg e against T.— 
the murderer. 

iii. 213. 
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8. Impetii qiioqiie mnlarum, 
quas muHo propter imperitiam reti- 
nere non potnerit, si servus tuns 
oppressns faerit, ctilpge reus est mulio. 
Seel et si propter infirmitatem reti- 
nere eas non potnerit, cum alins 
firmior retinere potiiisset, eeque 
cnlp^ tenetur. Eadem lolacuerunt 
de eo quoque, qui, cum equo vehe- 
retur, impetum ejiis aut propter 
infirmitatem aut propter imperitiam 
suam retinere non potnerit. 

D. ix. 

9. His autem verbis legis ‘ qnanti 
id in eo anno plurimi fuerit ’ ilia sen- 
tentia exprimitur, ut si qnis homi- 
nem tunm, qui liodie clandus ant 
lusens ant manens erit, Occident, 
qui in eo anno integer ant pretiosns 
fuerit, non tanti teneatnr, qnanti is 
liodie erit, sed qnanti in eo anno 
pinrimi fuerit. Qna ratione credi- 
tnm est, poenalem esse linjns legis 
actionem, quia non solimi tanti 
qnisqne obligato, qnantnm damni 
dederit, sed aliqnando longe plnris : 
ideoqne constat, in heredem earn 
actionem non transire, quen trans- 
itoa fuisset, si ultra damnum nnni- 
quam lis tiestimaretnr. 



10. Hind non ex verbis legis, sed 
ex interpretatione placnit, non so- 
lum perempti corporis aestimatio- 
nem babendam esse secundum ea, 
quae diximns, sed eo amplins <]nid- 
qnid praeterea, perempto eo coiqiore, 
damni vobis adlatnm faerit, velnti 
si servnm tunm heredem ab aliqno 
institntnm ante qnis Occident, qnam 
is jnssn tno adiret : nam hereditatis 
qnoqne amissae rationem esse haben- 
dam constat. Item si ex pari mula- 
mm imam vel ex quadriga eqnornm 
imnm Occident, vel ex comoedis nnns 
servus faerit occisns: non solum 
occisi fit £estimatio, sed eo amplins 
id qnoqne computatur, quanto de- 
pretiati sunt, qui snpersnnt. 

Gai. iii. 212 


8. So, too, if a muleteer, through 
Iris want of skill, cannot manage his 
mules, and runs over your slave, he is 
guilty of a fault. As, also, he would 
be, if he could not hold them in on 
accoimt of his weakness, provided that 
a stronger man could have held them 
in. The same decision applies to a 
person on horseback who is unable to 
manage his horse, owing to physical 
weakness or want of skill. 

2 . 8 . 1 . 

9. The words of the law above 
quoted, ‘the greatest value the thing 
has possessed at any time within a 
year previously,’ mean that if your 
slave is killed, being at the time of his 
death lame, one-eyed, or maimed, but 
having been within a year quite sound 
and of considerable value, the person 
Avho kills him is bound to pay, not his 
actual value, but the greatest value he 
ever possessed within the year. Hence, 
this action may be said to be penal, as 
a person is bound under it not only 
for the damage he has done, but some- 
times for much more ; and, therefore, 
the action does not pass against his 
heir, as it would do if the condemna- 
tion did not exceed the amount of the 
actual damage. 

D. ix. 2. 28. 3, 8. 

10. It has been decided, not by 
Aurtue of the actual wording of the 
law, but by interju’etation, that not 
only is the value of the thing jierish- 
ing to be estimated as we have said, 
but also the loss which in any way we 
incur by its perishing ; as, for instance, 
if your slave having been instituted 
heir by some one is killed before he 
enters at your command on the inherit- 
ance, the loss of the inheritance should 
be taken account of. So, too, if one 
of a pair of mules, or of a set of four 
horses, or one slave of a band of come- 
dians, is killed, account is to be taken 
not cmly of the value of the thing 
killed, but also of the diminished value 
of what remains. 

; D. ix. 2. 22, 1. 


' ■ ^11. Liberum est autem ei, cujus 
servus faerit occisus, et private 
judicio legis Aquiiiae damnum per- 
sequi et capitalis criminis eum ream 
facere. 


11. The master of a slave who is 
killed may bring a pri vate M tion for 
the damages given by the lex Aqmlia^ 
and also bring a c apital charg e against 
the murderer. 


Gai. iii. 213. 
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crimen cajntale was one which affected the rajmt of the 
condemned. The lex Oornelia (D. ix. 2. 23. 9 ; see also Title 18. 
5 of this Book) gave the inastei' the power to bring a, criminal 
accusation against the murderer. The Code (iii. 85. 3) contains 
a rescript of the Emperor Gordian, stating it as undoubted law 
that a criminal accusation did not prevent a master also bringing 
a private action under the lex Aquilia, The crimen’ cmplMle 
could be brought only in cases of murder, not in cases of 
homicide. 

12. Caput secundum legis Aqui- 12. The second head of the lex 
lise in usu non est. Aquilia is not now in use. 

Gai. iii. 215 ; D. ix. 2. 27. 4. 


We learn from Gains (Gai. iii. 215) that tire second head of 
the lex Aqidlia gave an action for the full value of the injury 
sustained to a stipulator, whose claim wns extinguished by an ad- 
stipulator releasing the debtor by acceptilation. (See Bk. iii. 
Tit. 29. 1.) The stipulator might also have brougl.it an actio 
manclaM against tlie adstipulator, if lie preferred doing so ; but, 
as we see from Title 16 of this Book (paragr. 1), proceeding 
under the lex Aquilia gave the plaintiff the adva.ntage of liaving 
the amount he recovered doubled if the defendant denied his 
liability. (Gai. iii. 216.) 9: 


13. Capita tertio de omni eetero 
damno cavetur. Itaque si quis ser- 
vuin vel earn quadrupedein, qujc 
pecudum nmnero est, vulnevaverit 
sive earn quadrupedem, (pue pecu- 
dum nxunero non est, veinti canem 
aut feram bestiam, vulneraverit aut 
occiderit, hoe capite actio constitu- 
itur. In ceteris quoque omnibus 
animalibus, item in omnibus rebus, 
quse anima earent, damnum injuria 
datum hac parte vindicatur. 8i <piid 
enim ustiim aut ruptum aut fractiun 
fuerit, actio ex hoc capite constitui- 
tur : quanupiam potuerit sola rupti 
appellatio in oinnes istas causas 
suflicere : ruptum enim intellegitur 
quoquo modo corruptum. Unde 
non solum usta aut fracta, sed otiam 
scissa et collisa et eliiisa et (juoquo 
modo perempta atque deteriora facta 
hoc verbo continentur : denique 
responsum est, si quis in aliennin 
vinum aut oleum id immiserit, quo 
naturalis bonitas vini vel olei cor- 
rumperetur, ex hac parte legis eum 
teneri. 


13. Tlie third head provides for 
e\'ory kind of damage; and tlierofore, ’’ 
if a slave, or a four Tooted beast of those i 
reckoned among cattle, is wounded, 
or a fonr-footed beast of tliose not 
reckoned among cattle, as a dog or 
wild beast, is wonnded, or killed, an 
action may be brought under the third 
head. Compensation may also ])0 ol)- 
tained under it for all wr(.>ngful injury 
to animals or inanimate things, and, 
in fact, for anything luirnt, hrokon, or 
fractured, altliough the word hi^okcm 
iru'jiticnd would liaoe snfliced for all 
these cases; for a thing is rnptu-uh 
wliicli is in any way s])oilt {(a)rrivpi wm)n 
no that not only things burnt or frac- 
tured, but also tilings cut, bruised, 
spilt, or in any way (lestroycd or dete- 
riorated, may be said to be ruptd. It V| 
has also been doddod, that any one I 
wlio mixes anything with the oil or V 
wine of another, so as to spoil thtif' 
goodness of the wine or oil, is 
under this head of the lex A quilia. 


Gai. iii. 217 ; D. ix. 2. 27. 13, 15. 


The terms of this third head of the Aquilian law are given by 
Ulpian (D. ix. 2. 27. 5) : ^ Oetercvnmi rer-nm, prmfer lamiohem 
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crimen capitale was one which affected the cfcjnct of the 
condemned. The lex Govnelict (D. ix. 2. 23. 9 ; see also Title 18. 
5 of this Book) gave the inastei' the power to bring a, criminal 
accusation against the murderer. The Code (iii. 35. 3) contains 
a rescript of the Emperor Gordian, stating it as undoubted law 
that a criminal accusation did not prevent a master also bringing 
a private action under the lex Aqiiilia, The crimen’ ca/piMle 
could be brought only in cases of murder, not in cases of 
homicide. 

12. Caput secundum legis Aqui- 12. The second head of the lex 
lise in usu non est. AqiUUa is not now in use. 

Gai. iii. 215 ; D. ix. 2. 27. 4. 


We learn from Gains (Gai. iii. 215) that tire second head of 
the lex Aqidlia gave an action for tlie full value of the injury 
sustained to a stipulator, whose claim wns extinguished by an ad- 
stipulator releasing the debtor by acceptilation. (See Bk. iii. 
Tit. 29. 1.) The stipulator might also have brougl.it an actio 
mandati against tlie adstipulator, if lie preferred doing so ; but, 
as we see from Title 16 of this Book (paragr. 1), proceeding 
under the lex Aqiiilia gave the plaintiff* the adva-utage of liaving 
the amount he recovered doubled if the defendant denied Ids 
liability. (Gai. iii. 216.) j?, 


13. Capite tertio de omni eetero 
dainno cavetur. Itaque si quis ser- 
vuin vel earn quadrupedem, (pue 
pecudum numero est, vulneraverit 
sive earn quadrupedem, (pue pecu- 
diirn numero non est, veinti canem 
aut feram bestiam, vulneraverit aut 
Occident, hoe capite actio eonstitu- 
itur. In ceteris quoque omnibus 
animalibus, item in omnibus rebus, 
quse anima earent, damnum injuria 
datum hac parte vindicatur. 8i <piid 
enim ustiim aut ruptum aut fractinn 
fuerit, actio ex hoc capite constitui- 
tur : quannpiam potuerit sola rupti 
appellatio in oinnes istas causas 
sufiicere : ruptum enim intellegitur 
quoquo modo corruptum. Unde 
non solum usta aut fracta, sed ctiam 
scissa et collisa et eliiisa et quoquo 
modo perempta atque deteriora facta 
hoc verbo continentur : denique 
responsum est, si quis in alienuin 
vinum aut oleum id immiserit, quo 
naturalis bonitas vini vel olei cor- 
rumperetur, ex hac parte legis eum 
teneri. 


13. lliG third head provides for % 
e\'ory kind of damage; and tlierofore, ’’ 
if a slave, or a four hooted beast of those i 
reckoned among cattle, is wounded, 
or a four-footed beast of those not 
reckoned among cattle, as a dog or 
wild beast, is wonnded, or killed, an 
action may be brought under the third 
head. Compensation ma-y also ])o ol)- 
tained under it for all wrongful injury 
to animals or inanimate things, and, 
in fact, tor anything Imrnt, hrokon, or 
fractured, altliough the word hi^okcm 
would linne snflicod for ah 
these cases; for a thing is riipluvh 
whicli is in any way spoilt {(a)rriepi wm)^ 
no that not only things burnt or frac- 
tured, but also tilings cut, bruised, 
spilt, or in any way (lestroycd or dete- 
riorated, may be said to be rupta. It Vl 
has also been dciiidod, that any one f 
wlio mixes anything with the oil or V 
wine of another, so as to spoil thtif' 
goodness of the wine or oil, is liabl(i| 
under this head of the lex A r/mli a. 


Gal iii. 217 ; D. ix. 2. 27. 13, 15. 


The terms of this third head of the Aquiliaii law are given by 
Ulpian (D. ix. 2. 27. 5) : ^ Oeterarum rer-nm, proeter hminem 
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et loecuchm occisos^ si quis alteri damtium faxit, quod ussodtJreqerU^ 
ruperit injuria^ qttcmii ea res erit in diehus triginta proxhnis^ tanhm 
1 ' ces domino dare damnas esto.’ 

^14, ULud palam est, siciit ex 14. It is evident that, as a person 
primo capite ita demum qnisqiie is liable under the first head, if by 
tenetur, si dolo aut culpa ejus homo wilful injury or by his fault he kills a 
' aut quadrupes occisus occisave fu- slave or a four-footed beast, so, by this 

erit, ita ex hoc capite ex dolo aut head, a person is liable for every other 
• culpa de cetero damno quemque damage, if there is wrongful injury c)r 

teneri. Hoc tamen capite non fault in what he does. But under this 
qnanti in eo anno, sed quanti in head, the ofiender is bound to pay the 
diebus triginta proximis res fuerit, greatest value the thing lias possessed, 
obligatur is, qui damnum dederit. not within the year next preceding, 

J but the thirty days next preceding. 

■ Gai. iii. 218; D. ix. 2. 30. 8. 

f 15 . Ac lie ‘ plurimi ’ quidem ver- 15. Even the word i.e. of 

il bum adjicitur ; sed Sabino recte the greatest value, is not expressed in 

I placuit, perinde habendam lestima- this case. But Babinus was rightly of 

I tionem, ac si etiam hac parte ‘pin- opinion, that the estimation ought to 

I rimi ’ verbum adjectuinfuisset: nam be made as if this word was in the 

^ plebem Eomanam, quae Aquilio law, since it must have been that the 

tribune rogante hanc legem tulit, plebeians, who were the authors of this 
contentam fuisse, quod prima parte law on the motion of the tribune 
eo verbo usa est. Aquilius, thought it sufficient to have 

used the word in the first head of the 
law. 

Gai. hi. 218 ; D. ix. 2. 29. 8 ; D. ix. 2. 1. 1. 

16. Ceterum placuit, ita deimmi 16. But the dhectjictian under this 
ex hac lege actionem esse, si quis law can only be Innught if any one 
. [praseipue] corpore suo damnum de- has, with his own body, done da’iiuige, 
dkit. Ideoque in eum, qui alio and consequefiny'^TiTfe acUoncs Jire 
modo damnum dederit, utiles ac- given against the person who' does 
' tiones dari 'soleiit: veluti si quis damage in any other way. For iii- 
: .liominem alienum aut pecus ita in- stance, a utilis actio is given against 
cluserit, ut fame necaretur, aut ju- one who shuts up a slave or a beast, so ' 

■ mentum tarn vehementer egerit, ut as to_.;^rpduce'^d^^ by hunger ; who ' 
rumperetiu’, aut pecus in tantum drives a beast so' fast as to seriously ■ 
exagitaverit, ut prsecipitaretm, aut inJS’eitT’oi* scares, cattle so that they 
‘ 'si quis alieno servo persuaserit, ut rush over a preci])ice, or })ersuades ' 
m arborem ascenderet vel in puteum another man’s slave to climb a tree, or 
descenderet, et is ascendendo vel go down ihio a , well, and the slave in ' 
descendendo aut mortuus fuerit aut climbing or descending is killed or 
^aliqua parte corporis Isesus erit, maimed. But if any one has flung 
'"'iitilis in eum actio datur. Sed si the slave of another from a In-idgo or 
quis alienum servum de ponte aut a bank into a ri\'er, and the slave is 
ripa in flumen dejecerit et is suffo- drowned, then, as he has actually flung 
catus fuerit, eo, quod projecerit him down, there can be no difficulty 
corpore suo, damnum dedisse non in deciding that he has caused the 
difficiliter intellegi poterit ideoque damage with his own body, au,d con- 
ipsa lege Aquilia tenetim. Bed* si sequently he is directly liable under 
non corpore damnum fuerit datiun the lea; Aquilia. But if no damage 
neque corpus hesum fuerit, sed alio has been done by tlie body of tlie 
modo damnum alicui contigit, cum wrongdoer, and the body of the ob- 
non sufficit neque directa neque ject affected has not been injured, but 
utilis Aquilia, placuit emn, qui oh-, damage has been done to the person or 
noxius fuerit, in factmn actione thing in some other way, then, since 
teneri: veluti si quis, misericordia the actio (lirectufxnd the det'w 
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et 'pecudem occisos^ si quis alien damrbum faxlt, quod usserd,freqGvU^ 
ruperii injuria^ qua7iii ea res erit in diehus triginta proximis^ tantmn 


ces domino dare dam-nas esto. 

14, IILiid palam est, siciit ex 
primo capite ita demum qiiisqiie 
tenetur, si dole aut culpa ejus homo 
aiit quadrupes occisus occisave fu- 
erit, ita ex hoc capite ex dolo ant 
culpa de cetero damno quemque 
teneri. Hoc tamen capite non 
quanti in eo anno, sed quanti in 
diehus triginta proximis res fuerit, 
obligatur is, qui damnum dederit. 

Gai. iii. 218 ; 

15. Ac lie ‘ plinimi ’ quidem ver- 
hiun adjicitur ; sed Sabino recte 
placuit, perinde habendam ^estima- 
tionem, ac si etiam hac parte ‘plu- 
rimi ’ verbum adjectum fuisset : nam 
plebem Eomanam, quae Aquilio 
tribuno rogante hanc legem tulit, 
contentam fiiisse, quod prima parte 
eo verbo usa est. 


Gai. iii. 218 ; D. ix. 

, ; . 16. Ceterum placuit, ita deimnn 

ex hac lege actionem esse, si quis 
. [xir^cipue] corpore suo damnum de- 
dkit. Ideoque in eum, qui alio 
modo damnum dederit, utiles ac- 
- ' tiones dari ' solent : veluti si quis 
; - : - hominem alienum aut pecus ita in- 
. cluserit, ut fame neearetui-, aut ju- 
5 ^ " mentum tarn vehem enter egerit, ut 
> rumperetm, aut pecus in tantum 
V d exagitaverit, ut prsecipitaretm, aut 
'" - ' si quis alieno servo persuaserit, ut 
in arborem ascenderet vel in puteum 
descenderet, et is ascendendo vel 
descendendo aut mortuiis fuerit aut 
^aliqua parte corporis Isesus erit, 
'"""'iitilis in eum actio datur. Sed si 
quis alienum servum de ponte aut 
ripa in flumen dejecerit et is suffo- 
catus fuerit, eo, quod projecerit 
corpore suo, danmum dedisse non 
difficiliter intellegi poterit ideoque 
ipsa lege Aquilia tenetim. Sed * si 
non corpore damnimi fuerit datmn 
neque corpus he sum fuerit, sed alio 
modo damnum alicui contigit, cum 
non sufficit neque directa neque 
utilis Aquilia, placuit emn, qui oh*, 
noxius fuerit, in factmn actione 
teneri: veluti si quis, misericordia 


14. It is evident that, as a person 
is liable under the first bead, if by 
wilful injury or by his fault lie kills a 
slave or a four-footed beast, so, by this 
head, a person is liable for every other 
damage, if there is wrongful injury or 
fault in what he does. But under this 
head, the ofiender is bound to pay the 
greatest value the thing lias possessed, 
not within the year next preceding, 
but the thirty days next preceding. 

D. ix. 2. 30. 3. 

15. E\'en the word i.e. of 

the greatest value, is not expressed in 
this case. But Babinus was rightly of 
opinion, that the estimation ought to 
be made as if this word was in the 
law, since it must have been that the 
plebeians, who were the authors of this 
law on the motion of the tribune 
Aquilius, thought it sufficient to have 
used the word in the first head of the 
law. 

2.29. 8; D. ix. 2. 1. 1. 

16. But the dnectjicMan under this 
law can only be Trrought if any one 
has, with his own body, done da’mage, 
and eonsequefitly'^^fe adioyieH jire 
given against the person who' does 
damage in any other way. For in- 
stance, a utilis actio is given against 
one who shuts up a slave or a beast, so 

tojrpduce death by hunger ; who 
drives a beast so' fast as to seriously 
injure TtT'or scares, cattle so that they 
rush over a preci])ice, or })ersuades 
another nian’s slave to climb a tree, or 
go down Into a , well, and the slave in 
climbing or descending is killed or 
maimed. But if any one has flung 
the slave of another from a 1) ridge or 
a bank into a ri\'er, and the slave is 
drowned, then, as he has actually flung 
him down, there can be no difficulty 
in deciding that he has caused the 
damage with his own body, and con- 
sequently he is directly liable under 
the lex Aquilia, But if no damage 
has been done by tlie body of tlie 
wrongdoer, and the body of the ob- 
ject aifeeted has not been injured, but 
damage has been done to the person or 
thing in some other way, then, since 
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ductus, alienuin serviim coiiipeditiun 
solvent, ut fugeret. 


both mapidieable, it has been decided 
that an acJiojmJ^iim shall lie against 
the wrongdoer ; for instance, if anv 
one through compassion has loosed 
the fetters of a slave, to enable him to 
escape. 

Gai. hi. 219 ; D. ix. 2. 33. 1 ; B. iv. 3. 7. 7. 

If tlie injmy was done, to use the language of the jurists, eorpore 
cor[)ori, that is, with direct bodily force to the body of a slave or 
beast, the had place. If it was done corporL 

but i ndirectly the a^iio idilis Aiiidlice had place. 

If it was done nehlier to the body, nor 5'ef~l^th direct ^ b^^^ force. 

must be brought in that is on the ^garticular 

circunighance£pf the case. 

qnis prcedpue, Huschke suggests that ptredpaie has crept 
into tlie text from the gloss of a commentator who meant to 
suggest that the injury might be done with an instrument held in 
the hand, and so forming part of the body, of the wrongdoer. 

The dlredth (idlo AquUUn could only be brought by the owner ; 
the miglit. be brought by the p osses sor, usufructuart''. and 
others having an interest less than that of owmersliip. (D. ix. 2. 11. 
C, 10.) 

As the action under the lex Arpmlia \Yas penal, if the damage 
was caused by more persons than one, the whole sum could be 
recovered separately against each offender. (D. ix. 2. 11. 2.) 

If the defendant denied his liability, the penalty under the lex 
AipiiUa was doubled, adversns raddmiiem in duplum actio ed. 
(D. ix. 2. 2. 1.) 

It might very often happen that the person injured could also 
bring an action arising from a contract against the doer of the 
injury, as, for instance, an adio pro sodo^ mandafi. depCfSitp if the 
person who did the injury was a partner, a mandatary, or depositary 
of the pewson to whom the injury w'as done. In such a case he 
could either bring an action on the contract, or proceed under the 
lex Aqiiilia. He could not do both ; but if he brought the action 
on tlie contract, and then found that if he had proceeded under the 
lex Aquilia. he would have recovered a larger sum, he was allowed 
to bring an action under the lex Aqidlict to recover the surplus. 
(D. ix. 2. 7. 8 ; D. xliv. 7. 34. 2.) 

The subject of daonnmn is hardly noticed in the Institutes, 
except in connection wdth the lex Aquilia. (See Bk. iii. Tit. lb. _.) 
By damrvmn. is meant the diminution or deterioration of a mans 
property, and it is treated of in the Digest according as it is 
tmn, that is already done, or hifedimi, that is apprelien<fed, as it 
an adioining house “seemed likely to fall. (D. xxxix, 2.) _ Bamnmu 
iuctimi. more usually termed simply might arise ironi a 

inere accident, or fi’om the free wdll of another. If it arose m the 
latter way, it might have arisen in the exercise of a right enjo\ei 
I)y tlie person causing it, and then no reparation had to be made for 
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both mapidieable, it has been decided 
that an actioJji_fa^f 11777. shall He against 
the wrongdoer ; for instance, if anv 
one through compassion has loosed 
the fetters of a slave, to enable him to 
escape. 


Gai. iii. 219 ; D. ix. 2. 33. 1 ; B. iv. 3. 


If t]ie injmy was done, to use the language of the jurists, corpora 
<‘oq>ori, that is, with direct bodily force to the body of a slave or 
beast, the actfo JZiggi.s) Jbjmlue had place. If it was done corpon, 

ii tdirectly and’' not oorpore^ the a^iio idilis Acpuilice had place. 
If it was done neither to the body, nor j^ef "l^tFdirect^^ b^^^^ force. 
I'll© must be brought in factum^ that is on the garticulai’ 

circu mstan ces of the case. ^ 

qnis prmdpue, Huschke suggests that prcEcipue has crept 
into tlie text from the gloss of a commentator who meant to 
suggest that the injury might be done with an instrument held in 
the hand, and so forming part of the body, of the wrongdoer. 

The direrfft (idio AqniUa' could only be brought by the owner ; 
the /r.//7/x migiit be brought by the p osses sor, usufructuary", and 
otliei’s having an interest less than that of ownership. (D. ix. 2. 11 
(), 10 .) ^ 

As the action under the lex Arpdlia \Yas penal, if the damage 
was caused by more persons than one, the whole sum could be 
recovered separately against each offender. (D. ix. 2. 11. 2.) 

If the defendant denied his liability, the penalty under the le?! 
AiniiUa was doubled, achersns mdcloMiem in diiphim actio ed. 
(D. ix. 2. 2. 1.) 

It might very often happen that the person injured could also 
bring an action arising from a conti'act against the doer of the 
iujury, as, for instance, an actio pro socio, mandafi. deposit i. if tlie 
person who did the injury was a partner, a mandatary, or depositary 
of the pewson to whom the injury wms done. In such a case he 
could either bring an action on the contract, or proceed under the 
lex Aqidlia. He could not do both ; but if he brought the action 
on the contract, and then found that if he had proceeded under the 
lex A.qidlico lie would have recovered a larger sum, he was allowed 
to bring an action under the lex Aqtdlia to recover the surplus. 
(D. ix. 2. 7. 8; D. xliv. 7. 34. 2.) 

The subject of damnum is hardly noticed in the Institutes, 
except in connection with the lex Aqidlia. (See Bk. iii. Tit. lb. 2.) 
By damviviim is meant the diminution or deterioration of a man s 
property, and it is treated of in the Digest according as it is facp^ 
that is already done, or infect urn, that is apprehended, as if 
an adjoining lioiise seemed likely to fall. (D. xx:^x, 2.) ^ Ba-Ninam 
Juctmn^ more usually termed simply dammim.^ might arise from a 
mere accident, or from the free will of another. If it arose in the 
latter way, it miglit have arisen in the exercise of a right enjoy ed 
l)y tlie person causing* it, and then no reparation had to be made foi 


LIB. IV. TIT. IV. 


418 

causing it, non videtur vim fcwere qm jure mo tddnr 17. 

155) ; or it might have been clone wrongfully, damnum im/jm-ia, 
datum, and then the person injured was entitled to_ compensation 
according to the rates provided by the lox if tlie damage 

came within the scope of the law ; if it did not, then an adio in 
factum was given (D.ix. 2. 33. 1), and compensation was made at 
"rates differing according to the degree of wrong. If there had 
been dolus or culpa lata, the compensation was regulated by the 
value peculiar to the person injured : if the degree of cMlpn had 
been less, the common value was the measure of the compensa- 
tion. In cases of damnum infeetum, the owner of the property 
threatened could call on the owner of the property from which 
danger was apprehended to give security against any loss which 
might thus arise. (D. xxxix. 2. 7. pr.) 


r > -• , 

Tit. IY. DE INJUEIIS. 


4./,. he ^ '-‘.j ' 

Generaliter injuria dicitur omne, 
quod non jui’e fit: specialiter alias 
contumelia, quse a contemnendo 
dicta est, quam Graci vjSpip aiipel- 
' laiit, alias culpa, quam Grioei 
adiKYjixa dicunt, sicut in lege Aquilia 
damnum injuria accipitur, alias 
iniquitas et injustitia, quam Grieci 
ahiKtav vocant. Cum enim jn’ietor 
vel judex non jure contra quern 
pronuntiat, injuriam accepisse di- 
cito. 


Injuria, in its general sqn sc, signi- 
fies every action conlniry to law : in a 
special sense, it means, sometimes, the 
same’“as contumelia.' (insult), wliicli is 
derived from contcinncre, and is in. 
Greek vlSpis ; sometimes tlie same Jis 
cuIpcL (fhult), in Greek ahUr^pa, as in 
the lex A(piilia, which speaks of damage 
done inj'uriax, sometimes it has the 
sense of inKj_uity, injustice, or in Greek 
(iStKia ; for a person against whom the 
pnetor or judge pronounces an unjust 
sentence is said to have recei\’ed an 


injuria. 

T>. xlvii. 10. 1. pr. 


1 Injtma, then, is used in three special senses — .L, a wr(u.iLgful 
gjsjb, an act done mdlo jtvre; 2, the fault committed by a judge 
who gives judgment not according to jm ; o, an outrage or afiront. 
^■|.It is of mjwia in this last sense tliat the present title treats. 


^ . 1. Injuria autem committitur 

non solum, cum quis pugno puta 
, h,,aut fustibus caesus vel etiam verbe- 
ratus erit, sed etiam si cui convicium 
';h,. factum fuerit, sive cujus bona quasi 
debitoris possessa fuerint ab eo, qui 
intellegebat nihil eum sibi debere, 
vel si quis ad infamiam alicujus 
libelliim aut Ccirmen scripserit, com- 
posuerit, ediderit dolove malo feeerit, 
quo quid eorum fieret, sive quis 
matremfamilias aut prsetextatum 
praetextatamve adseetatus fuerit, 
sive cujus pudicitia attentata esse 
dieetur: et denique aliis pluribus 


1. An injury is committed not only 
when any one is ^mnded or beaten, as, 
for example, with the fist or a cliil), but 
also when public insult is offered to any 
one ; as when possession is taken of 
the goods of any one on the pretence 
that he is a debtor to the wrongdoeiv 
who knows he has no claim on him ; 
or when any one lias written, com- 
posed, and published a book or defa- 
matory verses against another, or has 
maliciously contrived that any such 
thing shoiild be done ; or when any one 
has followed after an honest woman, or 
a young boy or girl, or has attempted 
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causing it, non videtur vim faeere qui, jure sno iiiitur 17. 

155) ; or it might have been done wrongfully, damnum i/njuiia 
datum, and then the person injured was entitled^ to_ compensation 
according to the rates provided by the lex Aqvdlia,, if the damage 
came within the scope of the law ; if it did not, then an actio in 
factum was given (D. ix. 2. 33. 1), and compensation was made at 
rates differing according to the degree of wrong. If there had 
been dolus or cadpa lata, the compensation was regulated by the 
value peculiar to the person injured : if the degree of eidpro had 
been less, the common value was the measure of the compensa- 
tion. In cases of damnum infeetum, the owner of the property 
threatened could call on the owner of the property from which 
danger was apprehended to give security against any loss which 
might thus arise. (D. xxxix. 2.7. pr.) 


Tit. IV. DE INJURIIS. 

Generaliter injuria dicitur omne, Injuria., in its general SjCinsc, sigru- 

quod non jui’e fit : specialiter alias fies every action conlriiry to law : in a 
contumelia, quge a contemnendo special sense, it means, sometimes, the 
dicta est, quam Gr®ci v^piv appel- saihCas contumelia (insult), wliicli is 
' lant, alias culpa, quam Grieei derived from contcmncre, and is in. 
adiKTjiJLa dicunt, sicut in lege Aquilia Greek vfSpis ; sometimes tlie same Jis 
damnum injuria accipitur, alias ciiljya (fhult), in Gi’eek as in 

iniquitas et injustitia, quam Grieci tlieZc^r A ^ which speaks of damage 

ahiKtav vocant. Cum enim in’tetor done injuria, ■; sometimes it has the 
vel judex non jure contra quern sense of ini_quity, injustice, or in Greek 
pronuntiat, injuriam accepisse di- ddiKia ; for a person against whom the 
cito. pnetor or judge pronounces an unjust 

sentence is said to have recei\’ed an 
injuria.. 

D. xlvii. 10. 1. pr. 


] Injuria^ then, is used in three special senses — I, a wrw.iLgful 
gjsjb, an act done nullo jwre; 2, the fault committed by a judge 
who gives judgment not according to jm ; 3, an outrage or afiront. 
^ ■|.It is of injuria in this last sense that the present title treats. 


■ . 1. Injuria autem committitur 

" non solum, cum quis pugno puta 
, h,jaut fustibus caesiis vel etiam verbe- 
ratus erit, sed etiam si cui convicium 
';V,. factum fuerit, sive cujus bona quasi 
: debitoris possessa fuerint ab eo, qui 

intellegebat nihil eum sibi deliere, 
vel si quis ad infamiam alicujus 
libelliim aut carmen scripserit, com- 
posuerit, ediderit dolove malo feeerit, 
quo quid eorum heret, sive quis 
matremfamilias aut praetextatum 
praetextatamve adseetatus fuerit, 
sive cujus pudicitia attentata esse 
dieetur: et denique aliis pluribus 


1. An injury is committed not only 
when any one is ^mnded or beaten, as, 
for example, with the fist or a clul), but 
also when public insult is offered to any 
one ; as when iiossession is taken of 
the goods of any one on the pretence 
that he is a debtor to the wrongdoer,, 
who knows he has no claim on him ; 
or when any one lias written, com- 
posed, and published a book or defa- 
matpry verses against another, or has 
maliciously contrived that any such 
thing shoiild be done ; or when any one 
has followed after an honest woman, or 
a young boy or girl, or has attempted 
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modis adniitti injnriam manifestiim the chastity of any one ; and, in short, 
est. it is manifest that in many other ways 

injury is committed. 

Gai. iii. 220. 

Convicium. Ulpian gives (D. xlvii. 10. 15. 4) the following 
derivation of the word : ^ Goancimn aidem dlcitur vel cl ammta..’- 
tione vel a convening hoc est a collaUone voeimi ; (JUvau enim hi 
niimn complures voces conferimtur, convicvum appellatur^ quasi 
ronvooium,' any proceeding which publicly insults or annoys an- ^ 
other, as gathering a crowd round a man’s house, or shouting out 
scandal respecting another to a mob. 

Matremfamilias, i.e, every married woman of honest character. 

Prcetextatmn^ -am, i.e. still wearing the pradexfa, which was 
put off at the age of puberty. 

Adsectatus fnerit. Ulpian says (D. xlvii. 10. 15. 22), ^ Ad- 
sect atur qui tacitvs fivjjuexiter secquihir, assidiia enhn frequentia 
quasi prcehet nonnivllami mfamiamd 

P'lidicitia attentata. Paul says (D. xlvii. 10. 10), ^ Attc'idarl 
fui.dlcitia dicitur cum h? aqitur, vt ex jiudlco imqytid'U^^ 

2. A man may receive an injury, 
not onty in his own person, l)nt in that 
of his children in his power, and also ' ,, 
in that of his wife, according to the < . 
opinion that has ju’e vailed. If, there- 4^ 
fore, you injure a daugliter in the > 
power of her father, and married to / 
Titius, the action for the injury may he ' 
brought, not only in the name of the ' • 
daughter herself, but also in that of 
the father and in that of tlie liusband. 
But, if a husband lias sustained an in- 
jury, the wife cannot bring the actio 
iyifiuxiarwrn,, for tlie liusband is rightly 
the protector of the wife, not tlie wife 
of the husband. But the father-in-law 
may also bring this action in the name 
of his daughter-in-law, if lier liusband 
is in liis power. 

Gai. iii. 221 ; D. xlvii. 10. 2 ; D. xlvii. 10. 1. JL 

Each person injured could bring an tiction. for instance, 

the case of a married woman. She, her husband, her own father, 
and her husband’s, have each an action, supposing both she and her 
husband are in potestate. But a person in potestate, though he 
liad an action, could not bring it himself, except in certain cases, 
as in the absence of the ;p(iterfamiljms. The pa;tAvsfwn%ilm^ would 
bring the action, and could sue either in his son’s name or liis own. 
The amount recovered in the respective actions differed according! 
to the dignity of the person bringing it. It might happen, for ' 
instance, that the son was of higher rank than the father. Omn 
ntriqtie tam filio quam patri adq- ‘ ^ ^ - ‘ " 

facienda cestimatio est : cum possi 


2. Patitiu' aiitem quis injuriam 
non solum per semet ipsum, sed 
etiam per liberos suos, quos in po- 
testate habet : item ^ler uxorem 
suani, id enim magis pr^evaluit. 
Itacpie si filias alicujus, qu‘cB Titio 
nupta est, injuriam feceris, non 
solum filias nomine tecum injuriarum 
agi potest, sed etiam patris quoque 
et niariti nomine. Contra autem, 
si viro injuria facta sit, uxor in- 
juriarum agere non potest : defendi 
enim uxores a viris, non viros ab 
uxoribus aequuni est. Sed et socer 
iiurus nomine, cujus vir in potestate 
est, injuriarum agere potest. 
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modis adniitti injnriam manifestum the chastity of any one ; and, in short, 
est. it is manifest that in many other ways 

injury is eommitted. 

GtAI. iii. 220. 

Co^iwidum. Ulpian gives (D. xlvii. 10. 15. 4) the following 
derivation of the word : ‘ Gonricimn aidem dlcitur vel cl concita.,'- 
tione vel a convening hoc est a collatlone vooum ; mum va 

nnum complures ‘voces coriferimtur, convicvum appellatur^ (juasi 
ronvociumj any proceeding which publicly insults or annoys an- ^ 
other, as gathering a crowd round a man’s house, or shouting out 
scandal respecting another to a mob. 

Matremfamilias, i.e, every married woman of honest character. 

Prcetextcdmn^ i.e. still wearing the ■pradexfa, which was 
put off at the age of puberty. 

Adsectatus fnerit. Ulpian says (D. xlvii. 10. 15. 22), ^ Ad- 
sectcdicr cpd tacitvs frefjnenter secfidhir^ assidtia enim frequentia 
quasi prcehet nonvudlam mfamiamd 

P'lidicitla attentafa. Paul says (D. xlvii. 10. 10), ^ Attmdari 
lyu.dicitia dwif ux cum h? a/jUnv^ id ex juidlcAj imqyudic 

2. A man may receive an injury, 
not onU in his own person, l)nt in that 
of his children in his power, and also . ,, 
in that of his wife, according to the < . 
opinion that has prevailed. If, there- 
fore, you injure a daugliter in the / 
power of her father, and married to / 
Titius, the action for the injurymayhe ' 
brought, not only in the name of the ' • 
daughter herself, but also in that of 
the father and in that of tlie husband. 
But, if a husband lias sustained an in- 
jury, the wife cannot bring the actio 
iyijuPiay'um^ for tlie husband is rightly 
the protector of the wife, not tlie wife 
of the hnsband. But the father-in-law 
may also bring this action in the name 
of his daughter- in-law, if lier Imsband 
is in liis power. 

Gai. iii. 221 ; D. xlvii. 10. 2 ; D. xlvii. 10. 1. JL 

Each person injured could bring an action. for instance, 

the case of a married woman. She, her husband, her own father, 
and her husband’s, have each an action, supposing both she and her 
husband are in 'potestate. But a penson in qiofssfids^ though he 
liad an action, could not bring it himself, except in certain cases, 
as in the absence of the iKdsrfainilias. The padirfimvilias would 
bring the action, and could sue either in his son’s name or liis own. 
The amount recovered in the respective actions differed according | 
to the dignity of the person bringing it. It might happen, for' 
instance, that the son was of higher rank than the father. Gum 
'idriqne tarn filio qutvm patri adq- 
facienda cestimatio est : cum possi 


2, Patitiu' aiitem quis injnriam 
non solum per semet ipsnm, sed 
etiam per liberos suos, quos in po- 
testate habet : item iier uxorem 
siiam, id enim magis prircvaluit. 
Itacpie si filial alienjus, qinn Titio 
niipta est, injuriam feceris, non 
solum filias nomine tecum injuriarum 
agi potest, sed etiam patris quoque 
et niariti nomine. Contra autem, 
si viro injuria facta sit, uxor in- 
juriarum agere non potest : defendi 
enim uxores a viris, non viros ah 
uxoribus aequuni est. Sed et socer 
nurus nomine, cujus vir in potestate 
est, injuriarum agere potest. 
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quam fcitri injuria facta esse, (D. xlvii. 10. 30, 31.) Althougli 
tlie wife was in power of tlie father, yet her husband could always 
bring an action for injury done to her, grounded on his natural 


duty to protect her. 

'-3. Servis antem ipsis quidem 
nulla mjuria fieri intellegitur, seel 
domino per eos fieri videtur: non 
tamen iisdem modis, qnibus etiam 
per liberos et iixores, sed ita cum 
quid atrocius commissum fuerit et 
quod aperte ad contumeliam domini 
respicit : veluti si quis alienum ser- 
vum verberaverit, et in hunc casum 
actio proponitur. At si quis servo 
eonvicium fecerit vel pugno eum 
percusserit, nulla in eum actio do- 
mino competit. 

Gai. 


3. An injury cannot, 
speaking, be done to a slave, but it is 
the master who, through the slave, 
is considered to be injiued : not, how- 
ever, in the same way as throngli a 
child or wife, but only when the act 
is of a character grave enoiigh to make 
it a manifest insult to the master, a,s 
if a person has fiogged the slave of 
another, in which case this action is 
given against him. But a master can- 
not bring an action against a person 
who has publicly insulted his slave, or 
struck him with his fist. 


Under the c ivil la.w the master could not bring an action for 
. injury done to his slave, unless the injury was done with intent to 
Ihiirt or annoy the master. But the j)r|ei/Qr gave an action ithv.o 
.jure, i.e. which could be brought as a matter of right, if the slave 
Svas beaten or tortured without the master’s orders, and an action 
Gocjnita causa, i.e. allowed if the circumstances of the case seemed, 
on inquiry, to furnish good ground for it, if the injury had been 
slighter. (D. xlvii. 10. 15. 34.) Regard was had, in making this 
inquiry, and in estimating the amount of damage, to tlie class of 
slaves to which the slave belonged. (See paragr. 7.) The slave 
himself could in no case bring an action for injury sustained by 
him. 


• 4. Si commum servo mjuna 
facta sit, aequum est, non pro ea 
'parte, qua dominus quisque est, aesti- 
mationem injuriie fieri, sed ex domi- 
norum persona, quia ipsis fit injuria. 


4. If an injury has been done to a, 
slave held in common, equity demands 
that it shall be estimated not accord- 
ing to their respective shares in liim, 
but according to their respective posi- 
tion, for it is the masters who are 
injured. 


If the co-proprietors brought the action for injury done, or 
intended to be done, to tbem tlirough their slave, tlien, as it is 
said in the text, it made no diffei’ence what was tlie aniount of 
their interest in the slave. Each had equally had an insult olle.red 
him. But the co-proprietors might bring a prmtorian action for 
harm done to the slave, when no insult or hurt was intended to 
them ; but the only question was, how much was the slave damaged 
and made unfit for work, and then tlie amount recovered was 
divided between them, proportionately to their respective interests 
in the slave. (See note on last paragr., and D. xlvii. 10. 10.) 

' •# 6. Quodsi usiisfnietus in servo 5. If Titins has tlie nsiifniet, and 
Titii est, proprietas Mievii est, Majviiis the property, in a slave, the 
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quam fcitri injuria facta esse, (D. xlvii. 10. 30, 31.) Althougli 
tlie wife was in power of tlie father, yet her husband could always 
bring an action for injury done to her, grounded on his natural 
duty to protect her. 


'-3. Servis antem ipsis quidem 
nulla mjuria fieri intellegitur, seel 
domino per eos fieri videtur: non 
tamen iisdem modis, qnibus etiam 
per liberos et iixores, sed ita cum 
quid atrocius commissum fiierit et 
quod aperte ad contumeliam domini 
respicit : veluti si quis alienum ser- 
vum verberaverit, et in hunc casum 
actio proponitur. At si quis servo 
convicium fecerit vel pugno eum 
percusserit, nuUa in eum actio do- 
mino competit. 

Gai. 


3. An injury cannot, properly 
speaking, be done to a slave, but it is 
the master who, through the slave, 
is considered to be injiued : not, how- 
ever, in the same way as throngli a 
child or wife, but only when the act 
is of a character grave enough to make 
it a manifest insult to the master, a,s 
if a person has Hogged the slave of 
another, in which case this action is 
given against him. But a master can- 
not bring an action against a person 
who has publicly insulted his slave, or 
struck him with his fist, 
iii. 2*22. 


Under the c ivil la.w the master could not bring an action for 
injury done to his slave, unless the injury was done with intent to 
Ihurt or annoy the master. But the jprieiiQr gave an action lilev.o 
.jure, i.e. which could be brought as a matter of right, if the slave 
Svas beaten or tortured without the master’s orders, and an action 
Gognita causa, i.e. allowed if the circumstances of the case seemed, 
on inquiry, to furnish good ground for it, if the injury had been 
slighter. (D. xlvii. 10. 15. 34.) Eegard was had, in making this 
inquiry, and in estimating the amount of damage, to tlie class of 
slaves to which the slave belonged. (See paragr. 7.) The slave 
himself could in no case bring an action for inj ury sustained by 
him. 

• 4. Si commum servo injuna 4. If an injury has been done to a, 
facta sit, aequum est, non pro ea slave held in common, equity demands 
“parte, qua dominus quisque est,ajsti- that it shall he estimated not accord- 
mationem injuria fieri, sed ex domi- ing to their respective shares in liim, 
norum persona, quia ipsis fit injuria, but according to their respectix'o posi- 
tion, for it is the masters who are 
injured. 

If the co-proprietors brought the action, for injui-y done, or 
intended to be done, to them through their slave, then, :xs it is 
said in the text, it made no diffei'ence what was the amount of 
their interest in the slave. Each had equally had an insult olle.red 
him. But the co-proprietors might bring a praotorian action for 
harm done to the slave, when no insult or hurt wa.s intended to 
them ; but the only question was, how much was the slave damaged 
and made unfit for work, and then the amount recovered was 
•divided between them, proportionately to their respective interests 
in the slave. (See note on last paragr., and D. xlvii. 10. TG.) 

• 5. Quodsi usnsfruetus in servo 5. If Titins has tlie n.snfmet, and 

Titn est, qiroprietas Maevii est, MiBvius the property, in a Klave, the 
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luagis Mtevio injuria fieri intel- injmy is considered to be d 

to than to Titius. 

B. xlvii. 10. 15. 47. 

It might, however, happen that it could be shown tbat the 
intention was to injure and insult the usufriictiiarv more than tb- 
proprietor. (D. xlvii. 10. 15. 48.) 

6 . Sed si^ libero, qui tibi bona 6 . If the injury has been done ro 
fide servit, injuria facta sit, nulla a heeinaii, who ser'^'es Toii tojo? Tide as 
tibi actio dabitur, sed suo nomine is a slave, you have no action, but he can 
experiri poterit; nisi in contmneliam bring an action in his own name, unless 
tuanr pulsatus sit, tunc eiiim com- he has been injured iiierel.v to in:^uIt 
petit et tibi injuriaruin actio. Idem you, for, in that case, you also mav 
ergo est et in servo alieno bona fide bring the actio i}ijuriarui}: . toio. 
tibi serviente, ut totiens admittatur with regard to a slave of anct'ier who 
injiuiarum actio, qnotiens in tuam seiu es you boNUiicZe. you may brinr this 
contiimeliam injuria ei facta sit. action \vbenever the slave is injure l 

for the piu-pose of insuitiin: you. 

B. xlvii. 10. 15. 48. 


7. Poena autem injuriarum ex 
lege duodecim tabularum propter 
inembrum quidem ruptuin talio 
erat : propter os vero fractum 
nummarise poenae erant constitutae 
quasi in magna veterum panpertate. 
iSed postea prgetores permittebant 
ipsis, qui injuriam passi sunt, earn 
lestmiare, ut judex vel tanti con- 
demnet, quanti injuriam passus 
lestimaverit, vel minoris, prout ei 
visum fuerit. Sed poena quidem 
injuriae, quae ex lege duodecim 
tabularum introducta est, in desue- 
tudinem abiit : quam autem prae • 
tores introduxerunt, quse etiam 
honoraria appellatmr, in judieiis 
Irequentatur. Nam secundum gra- 
dum dignitatis vitseque honestatem 
crescit ant minuitur sestimatio in- 
jurise : qui grains eondemnationis 
et in servili persona non immerito 
servatur, ut aliud in servo actore, 
aliiid in medii actus homine, aliud 
in vilissimo vel compedito consti- 
tuatui*. 

Gai. iii. 223, 224 


7. The penalty for injuries imder 
the law of the Tyeive , Tabb.-:- veas a 
limb for a limb.'" but if onl>- a hone 
was fi'actmed. pecuniary compensa- 
tion was exacted proportionate to the 
great poverty of the times. After- 
w'ards the pr^tor permitted the in- 
jured parties ""tliemselves to estimate-' 
the injury, so that the judge should 
condemn the defendants to pay the 
sum estimated, or less, as he niigli: 
think pro|>er. The penalty for injury ■ 
appointed by the Tw^re Tables has 
fallen into desuetude. but'''t!:m intro- 
duced by the pir^tors, and termed 
h onor ary, is adopted in the admini- 
stration of justice. For aecv-'iding to 
the rank and character of the pe-rsen: 
injured, the estimate is greater or -essj 
and a similar .gradation is observed, 
not improperly, even with regard tiij a 
slave, one amount being payable invoke 
case of a slave w'iio is a steward, a 
second in that of a slave holding an 
office of an intermediate class, and a 
third in that of one of the lovrest raiili. 
or one condemned to w'ear fetters. 

; B. xlvii. 10. 15. 44. 


The greater part of the edict of the praetor on this subject is 
given by Ulpian in different parts of the extracts from his v,-Titmgs. 
(See D. xlvii. 10. 15.) 


8. Sed et lex Cornelia de injnriis 
loquitur et injuriarum actionem in- 
tro duxit. Quse competit ob earn 
rem, quod se pulsatum quis ver- 
beratumve domumve suam vi in- 


8. The lex Cornelia also speaks ^of 
injuries, and introduced an a«:tio in- 
juriaruin, w’hich may be brought when 
’anyone alleges that he has been struck 
or "beaten, or that his house has been 
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magis M®vio injuria fieri intel- injuiy is considered to be done ratber 
legitiir. to M£e\iiis than to Titius. 

D. xlvii. 10. 15. 47. 


It iniglit, however, happen that it could be shown that the 
intention was to injure and insult the usufractiiarv more tiian the 
proprietor. (D. xlvii. 10. 15. 48.) 

6. Sed si libero, qui tibi bona 6. If the injiii\v has been done to ■ 
bde servit, injtiria facta sit, nuha a heeiaan, who serves toii tojo? rft/e" as 
tibi actio dabitnr, sed suo nomine is a slave, you have no action, bn: he can 
experiri poterit ; nisi in contumeliam bring an action in his own name, nnless 
tuanr ]pulsatus sit, tunc eiiim com- be has been injmed inerebv to 
petit et tibi injiuiarum actio. Idem yon, for, in that case, yon also may 
ergo est et in servo alieno bona fide brmg the actio injuriara.}}: . t!o. tono, ' 
tibi serviente, ut totiens admittatur with regard to a slave of anctlier who 
injiu'iarum actio, qiiotiens m tnam seiwes yonbo/ia ndfe. yonniay brirm* this 
contumeliam injuria ei facta sit. action wdienever the slave is injure I 

for the purpose of insiikini: yon. 

D. xlvii. 10. 15. 48. 


7. Poena autem injuriarum ex 
lege duodecim tabularum propter 
inembruin quidem raptum taho 
erat : propter os vero fractum 
nummarise poenae erant constitutae 
quasi in magna veterum paupertate. 
iSed postea prgetores permittebant 
ipsis, qui injuriam passi sunt, earn 
lestmiare, ut judex vel tanti con- 
demnet, quanti injuriam passus 
lestimaverit, vel minoris, prout ei 
visum faerit. Sed poena quidem 
injur iae, quae ex lege duodecim 
tabularum introducta est, in desiie- 
tudinem abiit : quam autem prse • 
tores introduxerunt, quae etiam 
honoraria appellatur, in judieiis 
Irequentatur. Nam secundum gra- 
dum dignitatis vitaeque honestatem 
crescit aut minuitm' asstimatio hp 
juriae: qui gradus eondemnationis 
et in servili persona non immerito 
servatur, ut aliud in servo actore, 
aliud in medii actus homine, aliud 
in vilissimo vel compedito consti- 
tuatm. 

Gai. iii. 223, 224 


7. The penalty for hiinries nnder 
the law of the Tw.hLye .Tabib-:- was a 
limb for a limb.'" but if onl>- a L-rjrie 
was fractiued. pecuniary compensa- 
tion was exacted proportionate to the 
great poverty of the times. After- 
wards the praetor permitted the in- 
jured parties ""tlieroselves to estimap- 
the injury, so that the judge sliould 
condemn the defendants to pay the 
sum estimated, or less, as im mign: 
think proper. The penalty ibpmjttry ■ 
appointed by the T\v^;e^ Tables nas 
fallen into desuetude, but that intro- 
duced by the prptorp and terniea 
h onor ary, is adopted in tiie amnini- 
stration of justice. For imcv.'rir.n,g to 
the rank and character t:ie perscii: 
injured, the estimate is greater or mssj 
and a similar .gradation is go served, 
not improperly, even witn regard tiij a 
slave, one amount being payable in^tne 
case of a slave w'iio is a ptewnra, a 
second in that of a slave holding an 
office of an intermediate class, and a 
tbii’cl ill that of one of the lovcest ranln 
or one condemned to wear fetters. 

; D. xlvii. 10. 15. 44. 


The greater part of the edict of the prsetor on this subject is 
given by LTpian in diiferent parts of the extracts from his -s\Titing=. 
"(See D. xlvii. 10, 15.) 


8. Sed et lex Corneha de injuriis 
loquitur et injuriarum actionem in- 
troduxit. Quse competit ob earn 
rem, quod se pulsatum quis ver- 
beratumve domumve suam m- 


8. The lex Cornelia also speaks of 
injuries, and introduced an actio in- 
juriantin-f which may be brought w ben 
’anyone alleges that be has been struck 
or beaten, or that his house liui? been 
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troitam esse dicat. Donmni autem broken into. And the term ‘ house ’ 
accipimus, sive in. propria domo <inis applies whether a man lives in his own 
habitat sive in conducta vel gratis house or in a hired one, or in one he 
sive hospitio reeeptus sit. has without payment, or if he has been 

received as a guest. 

D. xlvii. 10. 5. pr. and 2. 


The lex Gonielia de sicariis (see Tit. 18. 5), tliougli chiefly 
directed against murderers, also contained provisions against otlier 
deeds of violence. Lex itaqiie Cornelia ex trihus causis dedit 
actionem : quod qnis pidsatus verheratusve domusve ejtis vi iit- 
troita sit (D. xlvii. 10. 5. pr.) A civil, as well as a criminal, 
action could be brought under the lex Cornelia. (D. xlvii. 10. 

37. 1.) 

9. Atrox injuria sestimatur vel 9. An injury is said to be of a grave 
ex facto, veluti si quis ab aliquo character, either from the nature. t>f 
vulneratus fuerit vel fustibus csesus : the act, as if any one is wounded or 
vel ex loco, veluti si cui in theatre beaTeh with clubs by another ; or from 
vel in foro vel in conspectu praetoris the nature of th e place, as when an 
injuria facta sit: vel ex persona, injury is doneTiT'a theatre, a forum, 
veluti si magistratus injuriam passus or in the presence of the pnetor ; 
ffuerit, vel si senator! ab humili in- or from the quality of the person, as 
juria facta sit, aut parent! patrono- when it is a magistrate that has re- 
que fiat a liberis vel libertis ; aliter eeived the injury, or a senator has 
enim senatoris et parentis patroni- sustained it at the hands of a i)er- 
que, aliter extranei et humilis per- son of low condition, or an ascendant 
sonas injuria ffistimatm\ Nonnum- or patron at the hands of a child or 
quam et locus vulneris atrocem fireedman. For the injury done to a 
injuriam facit, veluti si in oculo quis senator, an ascendant, or a patron is 
percussus sit. Parvi autem refert, estimated differently from an injury 
utrum patrifamilias an filiofamilias done to a person of low condition or 
talis injuria facta sit : nam et hasc to a stranger. Sometimes it is the 
atrox aestimabitiu*. body injured that gives 

the* character of gi-avity to the injury, 
as if any one has been struck in the 
eye. Nor does it make any diflerence 
whether such an injury has been done 
to a 2 ^^t:erfcimilias or a filmsfainilias, 
for in the latter case also it is con- 
sidered of a grave character. 

Gai. iii. 225 ; D. xlvii. 10. 7. 8 ; D. xlvii. 10. 8, 9. 1, 2. 


If the injury was atrox^ a freednian might bring an action, 
against his patron, and the emancipated son against his father, 
but not otherwise. (D. xlvii. 10. 7. 2, 3.) And the praetor him- 
self, in cases of atrox injuria.^ when he gave the formula to the 
judge, fixed the maximum of the condemnation, and the judge 
would not, as a rule, condemn the defendant in a less sum. (Gat. 
hi. 224.) 


• yUO. In summa sciendum est, de 
’^’^'^'OTani injuria eum, qui passus est, 
posse vel criminaliter agere vel 
civiliter. Et si quidem civiliter 
agatur, sestimatione facta secundum 
quod dictum est, pcena imponitur. 


10. Lastly, it must be observed, 
that in every case of injury he who 
has received it may bring either a 
criminal or a civil action. In the lat» 
ter, ifc is a sum estimated as we have 
said that constitutes the penalty; in 
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troitam ess6 dicat. Domiini autcni broken into. And the terin house 
accipimus, sive in propria donio <iuis applies whether a man lives in his own 
habitat sive in condiicta vel gratis house or in a hired one, or in one he 
sive hospitio reeeptus sit. has without payment, or if he has been 

received as a guest. 

D. xlvii. 10. 5. pr. and 2. 


The lex Cornelia de siGO/riis (see Tit. 18. 5), though chiefly 
directed against murderers, also contained provisions against other 
deeds of violence. Lex itaqtie Cornelia ex trihus causis dedit 
actionem : qiiocl qnis pulsatus verheratnsve domusve ejtis vi iit- 
troita sit (D. xlvii. 10. 5. pr.) A civil, as well as a criminal, 
action could be brought under the lex Cornelia. (.D. xlvii. 10. 

9. Atrox injuria sestimatur vel 9. An injury is said to be of a grave 
ex facto, veluti si quis ab aliquo character, either from the nature.^ of 
vulneratus fuerit vel fustibus csesus : the act, as if any one is wounded or 
vel ex loco, veluti si cui in theatro beaten with clubs by another ; or from 
vel in foro vel in conspectu praetoris the nature of th e place, as when an 
injuria facta sit: vel ex persona, injury is done m a theatre, a forum, 
veluti si magistratus injuriam passus or in the presence of the pnetor ; 
f fuerit, vel si senator! ab humili in- or from the quality of the person, as 
juria facta sit, aut parent! patrono- when it is a magistrate that has re- 
que fiat a liberis vel libertis ; aliter eeived the injury, or a senator has 
enim senatoris et parentis patroni- sustained it at the hands of a per- 
que, aliter extranei et humilis per- son of low condition, or an ascendant 
sonas injuria ffistnnatm\ Nonnum- or patron at the hands of a child or 
quam et locus vuineris atrocem fireedman. For the injury done to a 
injuriam facit, veluti si in oculo quis senator, an ascendant, or a patron is 
percussus sit. Parvi autem refert, estimated differently from an injury 
utrum patrifamilias an filiofamilias done to a person of low condition or 
talis injuria facta sit : nam et hasc to a stranger. Sometimes it is the 
atrox aestimabitur. Xmrt_of the body injured that gives 

the* character of gi’avity to the injury, 
as if any one has been struck in the 
eye. Nor does it make any difference 
whether such an injury has been done 
to a jpaterf(i7nilias or a filmsfainilias, 
for in the latter case also it is con- 
sidered of a grave character. 

Gai. iii. 225 ; D. xlvii. 10. 7. 8 ; D. xlvii. 10. 8, 9. 1, 2. 


If the injury was atrox^ a freednian might bring an action, 
against his patron, and the emancipated son against his father, 
but not otherwise. (D. xlvii. 10. 7. 2, 3.) And the praetor him- 
self, in cases of atrox injuria^ when he gave the formula to the 
judge, fixed the maximum of the condemnation, and the judge 
would not, as a rule, condemn the defendant in a less sum. (G at. 
hi. 224.) 


• y'lO. In summa sciendum est, de 
’^■^^ni injuria eum, qui passus est, 
posse vel criminaliter agere vel 
civiliter. Et si quidem civiliter 
agatur, sestimatione facta secundum 
quod dictum est, poena imponitur. 


10. Lastly, it must be observed, 
that in every case of injury he who 
has received it may bring either a 
criminal or a civil action. In the lat- 
ter, ifc is a sum estimated as we have 
said that constitutes the penalty; in 
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Sin aiitem criminaliter, officio jiidicis the former, the judge, in the exercise 
extraordinaria poena reo irrogatur : of his duty, inflicts on the oifender an 
hoc videlicet observando, quod extraordinary pmrishment. *We must, 
Zenoniana constitutio introduxit, however, remark, that a constitution 
ut viri illustres quique supra eos of Zeno permits men of the rank of 
sunt, et per procuratores possint illustris, or of any higher rank, to 
actionem injuriarum criminaliter vel bring or defend by a procurator the 
persequi vel suscipere secundum if brought criminally, 

ejus tenorem, qui ex ipsa manifestius as may be seen more clearly by reading 
apparet. the constitution itself. 

D. xlvii. 10. 6 ; C. ix. 35. 11. 

It was only as a very peculiar exception that criminal actions 
could,- like private actions, be brought or defended through a 
procurator. 

The vi/ri ilhrsfres constituted the highest rank of the imperial 
officials — such as the prastorian and urban prefects, the masters of 
the horse, and the seven ministers of the palace. (Gibbon, ch. 17.j 

11. Non solum autem is injui’ia- 11. Not only is he liable to the 

rmn tenetur, qui fecit injuriam, hoc actio iivjuriarum who has inflicted the 
est qui percussit : verum ille quoque injury, as, for instance, the person 
continebitur, qui dolo fecit vel qui who has struck the blow ; but he also 
curavit, ut cui mala pugno percu- who has maliciously caused or con- 
teretur. trived that any one should be struck 

in the face with the flst. 

D. xlvii. 10. 11. pr. ^ 

12. Ha?c actio dissimulatione 12. This action is extinguished by , 

aboletur : et ideo, si quis injuriam a person acting as if he had not re- 
dereliquerit, hoc est statim passus ceived an injury; and, therefore, a 
ad animum suum non revocaverit, ]3erson who has taken no account of 
postea ex poenitentia remissam in- the injury, that is, who immediately 
juriam non poterit recolere. on receiving it has shown no resent- 

ment at it, cannot afterwards change 
his mind and resuscitate the injury he 
has allowed to rest. 

D. xlvii. 10. 11. 1. 

If the person injured, though expressing indignation at the 
time, did not take any steps towards enforcing reparation yj^i tlii ii 
a yea r, the action was extinct. (D. xlvii. 10. 17. 6 ; C. ix. 35. 5.) 
The action was personal to the person injured, and could not be 
transmitted to liis heirs, unless before his death the action had 
already proceeded as far as the cmitedcdio. (D. xlvii. 10. 
13. pr.) 


Tit. V. DE OBLIGATIONIBUS, QUiB QUASI EX 
DELICTO NASCUNTUR. 

Si judex litem suam fecerit, non If a judge makes a cause his own, 
proprie ex maleficio obligatus vide- he does not, properly speaking, seem 
tur. Sed quia neque ex contractu to be bound ex maleficio ; but as 
obligatus est et utique peccasse ali- he is not bound ex contractu^ and as 
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Sin aiitem criminaliter, officio jiidicis the former, the judge, in the exercise 
extraordinaria poena reo irrogatur : of his duty, inflicts on the oifender an 
hoc videlicet observando, quod extraordinary pmrishment. We mipt, 
Zenoniana constitutio introduxit, however, remark, that a constitution 
lit viri illustres quique supra eos of Zeno permits men of the rank of 
sunt, et per procuratores possint illustris, or of any higher rank, to 
actionem injuriarum criminaliter vel bring or defend by a procurator the 
persequi vel suscipere secundum actio iyijuriariiin if hronght criminally, 
ejus tenorem, qui ex ipsa manifestius as may be seen more clearly by reading 
apparet. the constitution itself. 

D. xlvii. 10.6; C. ix. 35. 11. 

It was only as a very peculiar exception that criminal actions 
could,- like private actions, be brought or defended through a 
procurator. 

The vi/ri ilhistres constituted the highest rank of the imperial 
officials — such as the prastorian and urban prefects, the masters of 
the horse, and the seven ministers of the palace. (Gibbon, ch. 17.) 

11. Non solum autem is injui’ia- 11. Not only is he liable to the ■ 

rmn tenetur, qui fecit injuriam, hoc actio injuriarum who has inflicted the 
est qui percussit : verum ille quoque injury, as, for instance, the person 
continebitur, qui dolo fecit vel qui who has struck the blow ; but he also 
curavit, ut cui mala pugno percu- who has maliciously caused or con- 
teretur. trived that any one should be struck 

in the face with the flst. 

D. xlvii. 10. 11. pr. . . 

12. Ha?c actio dissimulatione 12. This action is extinguished by . 

aboletur : et ideo, si quis injuriam a person acting as if he had not re- 
dereliquerit, hoc est statim passus ceived an injury; and, therefore, a 
ad animum suum non revocaverit, j^erson who has taken no account of 
postea ex poenitentia remissam in- the injury, that is, who immediately 
juriam non potent recolere. on receiving it has shown no resent- 

ment at it, cannot afterwards change 
his mind and resuscitate the injury he 
has allowed to rest. 

D. xlvii. 10. 11. 1. 

If the person injured, though expressing indignation at the 
time, did not take any steps towards enforcing reparation yj^i tlii xi 
a yea r, the action was extinct. (D. xlvii. 10. 17. 6 ; C. ix. 35. 5.) 
The action was personal to the person injured, and could not be 
transmitted to his heirs, unless before his death the action had 
already proceeded as far as the Zi/w amtedatio. (D. xlvii. 10. 
13. pr.) 

I ' ' " ■ 

Tit. V. DE OBLIGATIONIBUS, QUiE QUASI EX 
DELICTO NASCUNTUR. 

Si judex litem suam fecerit, non If a judge makes a cause his own, 
proprie ex maleficio obligatus vide- he does not, properly speaking, seem 
tur. Bed quia neque ex contractu to be bound ex maleficio ; but as 
obligatus est et utique peccasse ali- he is not bound ex contractu^ and as 
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quid intellegitur, licet per impni- he has, nevertheless, done a uTong,. 
dentiam: ideo videtiir quasi ex although perhaps only from ignorance, 
inaleficio teneri, et in quantum de he seems to be bound as it were ex 
ea re gequum religioni judicantis maleficio, and will be condemned to 
videbitur, pceiiam snstinebit. the amount which seems equitable to 

the conscience of the judge. 

D. 1. 18. 6. 


The Roman law characterised rather arbitrarily certain wrong- 
ful acts as delicts, and then, as there were many other wrongful 
acts which bound the wrongdoer to make reparation, and as it 
could not be said that the wTongdoer was bound ex delicto^ he was 
said to be bound quasi ex deUoto, i.e. there was an evident analogy 
between the mode in which the obligation arose from other kinds of 
wrongdoing and that in which it arose from the kinds of wrong- 
doing technically called delicts. The principle was exactly the 
same, but the particular act did not happen to be among those 
technically termed delicts. The first instance given is that of a 
judge qui litem suam fecerit^ that is, who, through favour, corrup- 
tion, or fear (D. v. 1. 15. 1), or even ignorance of law (licet per 
impnidentiam), gives a manifestly wrong sentence, and who thus 
makes the Us or suit to be sua^ that is, affect himself by render- 
ing him responsible for the sentence. Gains gives an example in 
the case of a judge condemning a defendant in a sum different from 
that fixed in the formida. (Gai. iv. 52.) 

The defendant might, if he pleased, instead of bringing an 
action against the judge, appeal from his decision (see Tit. 17. pr. 
note) ; and in some cases, as when the judge had violated public 
law, or been corrupted, he might treat the decision as null, and 
commence the action afresh (D. xlix. 1. 19); but his adversary 
might be insolvent, or his indignation, or many other reasons, 
might make him prefer, suing the judge. 

Ducaurroy points out that the distinction made between the 
seemingly parallel cases of an ignorant physician and an ignorant 
judge, the fault of the former being punished under the lex Aquilia^ 
the latter being bound quasi ex delicto^ arises from the injury of 
the physician being done to the body. The severity of the penalty 
against a judge who was merely ignorant of the law, is owing pro- 
bably to the great checks against ignorance which the judge 
possessed, if he pleased to avail himself of them in the advice of the 
^ pudenies^ whose business it was to assist him, and in the possi- 
bility of having recourse to the magistrate who bad given the 
action to him. 



^ .proprio ipsius vel conducto vel in 
' gratis habitabat, dejectum effii- 
strive aliquid est, ita ut alicui 
'' ‘*'hoceretur, quasi ex maleficio obh- 
; gatus intellegitur : ideo autem non 
proprie ex maleficio obligatus intel- 
legitur, quia plerumque ob alterius 


1. So, too, he who occupies, whether 
as proprietor, hirer, or gratuitously, an 
apartment, ffom which anything has 
been thrown or poured down, which has 
done damage to another, is said to be 
bound quasi ex maleficio^ for he is not 
exactly bound ex maleficio^ as it is gene- 
rally by the fault of another, a slave, 
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quid intellegitur, licet per iinprii- 
dentiam : ideo videtiir quasi ex 
maleficio teneri, et in q^uantrun de 
ea re gequum religioni judicantis 
videbitur, poeiiam siistinebit. 


he has, nevertheless, done a ^\Tong, 
although perhaps only from ignorance, 
he seems to be bound as it were ex 
malejicio, and will be condemned to 
the amount which seems equitable to 
the conscience of the judge. 


D. 1. 18. 6. 


The Eoman law cliaracterised ratlier arbitrarily certain wrong- 
ful acts as delicts, and then, as there were many other wrongful 
acts which bound the wrongdoer to make reparation, and as it 
could not be said that the wTongdoer was bound ex delicto^ he was 
said to be bound quasi ex deUcio^ i.e. there w’-as an evident analogy 
between the mode in which the obligation arose from other kinds of 
wrongdoing and that in which it arose from the kinds of wrong- 
doing technically called delicts. The principle was exactly the 
same, but the particular act did not happen to be among those 
technically termed delicts. The first instance given is that of a 
judge qui litem suam fecerit^ that is, who, through favour, corrup- 
tion, or fear (D. v. 1. 15. 1), or even ignorance of law (licet per 
impTudentiam), gives a manifestly wrong sentence, and who thus 
makes the Us or suit to be siici^ that is, affect himself by render- 
ing him responsible for the sentence. Gains gives an example in 
the case of a judge condemning a defendant in a sum different from 
that fixed in the formidct, (Gai. iv. 52.) 

The defendant might, if he pleased, instead of bringing an 
action against the judge, appeal from his decision (see Tit. 17. pr. 
note) ; and in some cases, as when the judge had violated public 
law, or been corrupted, he might treat the decision as null, and 
commence the action afresh (D. xlix. 1. 19); but his adversary 
might be insolvent, or his indignation, or many other reasons, 
might make him prefer, suing the judge. 

Ducaurroy points out that the distinction made between the 
seemingly parallel cases of an ignorant physician and an ignorant 
judge, the fault of the former being punished under the lex Aqnilia, 
the latter being bound qttasi ex delicto, arises from the injury of 
the physician being done to the body. The severity of the penalty 
against a judge who was merely ignorant of the law, is owing pro- 
bably to the great checks against ignorance which the judge 
possessed, if he pleased to avail himself of them in the advice of the 
^ prudentes,' whose business it was to assist him, and in the possi- 
bility of having recourse to the magistrate who bad given the 
action to him. 


‘i. : 4 .r . . ■ , . :;v 

V' ^ ^ 1. Ltem is, ex ciqus coenaculo vel 
^ .proprio ipsius vel conducto vel in 
; gratis habitabat, dejectum effii- 
strive aliquid est, ita ut alicui 
‘‘'hoceretur, quasi ex maleficio obli- 
; gatus intellegitur : ideo autem non 
proprie ex maleficio obligatus intel- 
legitur, quia plerumque ob alterius 


1. So, too, he who occupies, whether 
as proprietor, hirer, or gratuitously, an 
apartment, horn which anything has 
been thrown or poured down, which has 
done damage to another, is said to be 
bound quasi ex maleficio ^ for he is not 
exactly bound ex maleficio, as it is gene- 
rally by the fault of another, a slave, 
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c-iilpam tenetiir ant servi ant liberi. 
Cni similis est is, qni ea parte, qua 
vnlgo iter fieri solet, id x^ositnm ant 
snspensnm liabet, (xnod x^otest, si 
ceciderit, alicni nocere : (xno casn 
poena decern anreornm constitnta 
est. De eo vero, cinod dejectnm 
etinsnnive est, dnpli qnanti damnnni 
datum sit, constitnta est actio. Ob 
hominem vero liberum occisnm 
(Xninqnaginta anreornm poena con- 
stitnitnr: si vero vivet nocitnmqne 
ei esse dicetm, qnantnm ob earn 
rein ieqnnm judici videtnr, actio 
datnr : jndex enim comxnitare debet 
mercedes medicis prsestitas ceteraqne 
impendia, qniE in cnratione facta 
simt, operarnm, qnibns 

carnit ant caritnrns est ob id, qnod 
inutiiis factns est. 


for instance, or a child, that he is 
bound. It is ,the same with regard to 
a x>erson who, where there is a xniblic 
way, keeps something placed or sus- 
X) ended, which may, if it fall, linrt any 
one; in this case, a x)enalty lias been 
fixed of ten mirei. With rcsxiect to 
things thrown or down, an 

action is given for double the amount 
of the damage done ; and if a freeman 
has been killed, there is a xjenalty of 
fift^' cvurci. If he is not killed, but 
only hin't, the action is given for the 
amount which the judge considers 
equitable under the circumstances ; the 
judge ought to take into account the 
fees x^^id to the physician, and all the 
other expenses of the man’s illness, as 
well as the emploj'inent wliich he has 
lost, or will lose, by being incapaci- 


tated. 

D. xliv. 7. f). 5 ; D. ix. 8. f). G ; D. ix. 8. 1. pr. ; I>. ix. 8. 7. 


The edict of the praetor, in. tlie cases referred to in the text, is 
given, D. ix. o, 1. pr. ; and .13. ix. 0. 5. G. 

The action given in eacli case was (13* 5. 5. J o), 

that is, any one might bring it, but in the case of a freeman being 
killed, his heirs or relations, if tliev brought an action, were 


ferred to strangers. (D. ix. o. 

2. Si filinsfamilias seorsnm a pa- 
fcre habitaverit et quid ex cxnnaculo 
ejns dejectnm effhsnmve sit, sive 
quid x^<^sitnm susxjensmnve habn- 
eiit, cujns casus poricnlosus est : Ju- 
liano placnit, in xiatrem nnllam esse 
actionem, sed cum ipso filio agen- 
dum. Quod et in filiofamilias judice 
observandum est, qui litem suam 
fecerit. 

D. xliv. 7. 5. f 



2. If a ///7’?os;/’«.7/c/7d?.s‘ lives apart 
from his hither, and from a room m 
his house anything is thrown or poured 
down, or anything is placed or siis- 
X)ended, the fall of which woiild be 
dangerous, Julian thinks that no 
action could be brought iigainst the 
fVitlier, but only against tlie son. The 
same rule should hold good with i;e- 
sx)ect to a fiUitHfaiitiliaH who, l>cing a 
judge, has made a cause his own. 

) ; I). V. 1. 15. x>r. 


The fiM/iisfamiliaH could be sued himself for d( diets, but the 
father was not obliged to rex3air the injury done even to the extent 
of the son's pecnlkim^ which was only made to meet tlie contracts 
or quasi- contracts of the son ; but if a slave had done tlie injiny 


the master was always bound to 
the slave. (See Tit. 8. 7.) 

3. Item exercitor navis ant cau- 
ponse ant stabuli de damno, dolo ant 
furto, quod in nave aut in cauxurna 
aut in stabulo factum erit, quasi ex 
maleficio teneri videtur, si modo 
ipsius nullum est maleficium, sed 
alicujns eorum, quorum opera navem 
aut cauponam aut stabulum exer- 


repair tlie damage, or to abandon 


8. The master of a shix), of an inn, 
or a stable, is liable quasi cs nmlcficio 
for any damage, through fraud or 
theft, occurring in the ship, inn, or 
stable, that is, if it is not he who has 
committed the wrongful deed, but 
some one emxiloyed in the service of 
the shix>, inn, or stable. For as tlie ac- 
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c-iilpam tenetiir ant servi ant liberi. 
Cni similis est is, qni ea parte, qua 
vnlgo iter fieri solet, id positnm ant 
snspensnm habet, (xnod x^otest, si 
ceciderit, alicni nocere : qno casn 
poena decern anreornm constitnta 
est. De eo vero, qnod dejectum 
etiusnnive est, dnpli qnanti damnum 
datum sit, constitnta est actio. Ob 
hominem vero liberum occisnm 
qninqnaginta anreornm poena con- 
stitnitnr : si vero vivet nocitnmqne 
ei esse dicetiu’, quantum ob earn 
rem iequum judici videtur, actio 
datnr : judex enim comimtare debet 
mercedes medicis prsestitas ceteraqne 
impendia, quie in cnratione facta 
sunt, ];)raiterea operarnm, quibiis 
caruit ant caritnrns est ob id, (jiiod 
inutiiis factns est. 
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for instance, or a child, that he is 
bound. It is ,the same with regard to 
a jjerson who, where there is a xniblic 
way, keei)s something placed or sus- 
j) ended, which may, if it fall, liurt any 
one; in this case, a ])enalty lias been 
fixed of ten anrci. With respect to 
things thrown or poured down, an 
action is given for double the amount 
of the damage done ; and if a freeman 
has been killed, there is a penalty of 
fifty wurci. If he is not killed, but 
only Inut, the action is given for the 
amount which the judge considers 
equitable under the circumstances ; the 
judge ought to take into account the 
fees X)aid to the x>hysician, and all the 
other exxienses of the man’s illness, as 
well as the enq)lo;}'iDent which he has 
lost, or will lose, by being incapaci- 
tated. 


D. xliv. 7. f). 5 ; D. ix. 8. f). G ; D. ix. 8. 1. i)v . ; I), ix. 8. 7. 


The edict of the praeto;!*, in. tlie cases referred to in the text^ is 
given, D. ix. o. 1. pr. ; and .0. ix. 0. 5. 0. 

The action given in each case was (D. ix. o. 5. lo), 

that is, any one might bring it, but in the case of a freeman being 


killed, his heirs or relations, if 
ferred to strangers. (D. ix. 5. 

2. Si filinsfamihas seorsnm a ^la- 
tre habitaverit et quid ex ccnnaciilo 
ejns dejectum effusnmve sit, sive 
quid x^ositum snsxjensnmve habn- 
erit, cujns casus periculosus est : lu- 
liano placnit, in patrem nnllam esse 
actionem, sed cum ipso filio agen- 
dum. Quod et in filiofamilias judice 
observandum est, qui litem suam 
fecerit. 


they brought an action, were pre- 



2. If a //777/.s;/Vw//?77h.s‘ lives apart 
from his hither, and from a room in 
his house anything is thrown or poured 
down, or anything is placed or siis- 
Xiended, the fall of which would be 
dangerous, Julian thinks that no 
action could be brought against the 
fVitliev, but only against tlie son. The 
same rule should hold good with i;e- 
sxiect to a fditiHfaiuiliaH who, being a 
judge, has made a cause his own. 

> ; I). V. 1. 15. x>v. 


The fMiisfamiliaH could be sued himself for dcdicts, but the 
father was not obliged to rex3air the injury done even to the extent 
of the son's 2 '^eculkim^ which was only made to meet tlie contracts 
or quasi- contracts of the son ; but if a slave had done tlie injiny 
the master was always bound to repair the damage, or to abandon 
the slave. (See Tit. 8. 7.) .... 


3. Item exercitor navis ant cau- 
ponse aut stabuli de damno, dolo ant 
furto, quod in nave aut in cauxuma 
aut in stabulo factum erit, quasi ex 
maleficio teneri videtur, si modo 
ipsius nullum est maleficium, sed 
aiicujns eorum, quorum opera navem 
aut cauponam aut stabulum exer- 


8. The master of a shix), of an inn, 
or a stable, is liable (piasi cx mxdcficio 
for any damage, tlirough fraud or 
theft, occurring in the ship, inn, or 
stable, that is, if it is not he who has 
committed the wrongful deed, but 
some one emx)loyed in the service of 
the shix>, inn, or stable. For as tlie ac- 
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ceret : cum enim neqiie ex contractu 
sit aclversus eum constituta h^ec actio 
et aliquatenus culpae reus est, quod 
o^oera malorum hominum uteretur, 
ideo quasi ex maleficio teneri videtur. 
In his auteni casibus in factum actio 
competit, quae heredi quidem datur, 
adversus heredem autem non com- 
petit. 


tion given against him does not arise 
ex contraetu^ and as he is so tar 
in fault in employing bad persons as 
his servants, he seems to be bound 
quasi ex maleficio. In these cases it is 
an action in factwni that is given, and 
it may be brought by the heir, but not 
against the heir. 


D. xliv. 7. 5. 6; D. ix. 3. 5. 13. 


The action was for double the value of the thing damaged or 
lost. (D. xlvii. 5. 2.) The person injured might also, at his 
option, have an actio fivrtiy or Aqmlicej as the case might be, 
against the actual wrongdoer. (D. xlvii. 5.) This action was 
different from that given by the prastor against innkeepers and 
others for the restoration of things confided to them. (D. iv. 9.) 


Tit. VI. DE ACTIONIBUS. 

Superest, ut de actionibus loqua- It now remains that we speak oi‘ 
mur. Actio autem nihil aliud est, actions. An action is nothing else than 
quam jus persequendi judicio, quod the right of suing before a judge for 
sibi debetur. that which is due to us. 

D. xliv. 7. ol. 

We now come to the last division of the Institutes, that 
which treats of actions and the subsidiary subjects of exceptions 
and int^dicts. A sketch has been given in the Introduction 
(sec. 90-111) of the old l egal an lions, of the formid 9 irj...»systeni 
and of the system of judicial by which, long 

before the time of Justinian, the formulary system had been 
replaced. In treating of actions the Institutes make such con- 
stant reference to the formulary system, and generally to the 
praetorian law on the subject, that it is necessary, for the compi*e- 
hension of this part of the Institutes, to set out with a knowledge 
of the law of actions while the formulary system prevailed. For 
a statement of the mode in which this system replaced the oldei- 
actions, and of the scheme of the formidoe^ the reader is referred 
to sections 98 to 106 of the Introduction. But it will be con- 
venient to add here an outline of the principal divisions of actions 

and to connect these divisions~wit]i. 
the corresponding paragraphs of this Sixth Title. 

^ main division of actions 
is that into i;eaII.ictions and p^sonal actions, a division based on 
the difference in the 'thing whicBT'TKe ” plaintiff claims to be due. 
fin a real action, the plaintiff claims that, as against all tke, wodd, 
I a thing corporeal or incorporeal is his. "iJie mtenko of such an 
action ran — Si 'paret liominsTii ex jure QidritiuM A.uli Afjerii 
esse. But under the formulary system every condemnation was in 
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ceret : cum enim neqiie ex contractu 
sit aclversus eum constituta h^ec actio 
et aliquatenus culpae reus est, quod 
o^oera malorum hominum uteretur, 
ideo quasi ex maleficio teneri videtur. 
In his auteni casibus in factum actio 
competit, quae heredi quidem datur, 
adversus heredem autem non com- 
petit. 


tion given against him does not arise 
ex contraetu^ and as he is so tar 
in fault in employing bad persons as 
his servants, he seems to be bound 
quasi ex maleficio. In these cases it is 
an action in factwni that is given, and 
it may be brought by the heir, but not 
against the heir. 


D. xliv. 7. 5. 6; D. ix. 3. 5. 13. 


The action was for double the value of the thing damaged or 
lost. (D. xlvii. 5. 2.) The person injured might also, at his 
option, have an actio fivrtiy or Aqmlicej as the case might be, 
against the actual wrongdoer. (D. xlvii. 5.) This action was 
different from that given by the prastor against innkeepers and 
others for the restoration of things confided to them. (D. iv. 9.) 


Tit. VI. DE ACTIONIBUS. 

Superest, ut de actionibus loqua- It now remains that we speak oi‘ 
mur. Actio autem nihil aliud est, actions. An action is nothing else than 
quam jus persequendi judicio, quod the right of suing before a judge for 
sibi debetur. that which is due to us. 

D. xliv. 7. ol. 

We now come to the last division of the Institutes, that 
which treats of actions and the subsidiary subjects of exceptions 
and int^dicts. A sketch has been given in the Introduction 
(sec. 90-111) of the old l egal an lions, of the formid 9 irj...»systeni 
and of the system of judicial by which, long 

before the time of Justinian, the formulary system had been 
replaced. In treating of actions the Institutes make such con- 
stant reference to the formulary system, and generally to the 
praetorian law on the subject, that it is necessary, for the compi*e- 
hension of this part of the Institutes, to set out with a knowledge 
of the law of actions while the formulary system prevailed. For 
a statement of the mode in which this system replaced the oldei- 
actions, and of the scheme of the formidoe^ the reader is referred 
to sections 98 to 106 of the Introduction. But it will be con- 
venient to add here an outline of the principal divisions of actions 

and to connect these divisions~wit]i. 
the corresponding paragraphs of this Sixth Title. 

^ main division of actions 
is that into i;eaII.ictions and p^sonal actions, a division based on 
the difference in the 'thing whicBT'TKe ” plaintiff claims to be due. 
fin a real action, the plaintiff claims that, as against all tke, wodd, 
I a thing corporeal or incorporeal is his. "iJie mtenko of such an 
action ran — Si 'paret liominsTii ex jure QidritiuM A.uli Afjerii 
esse. But under the formulary system every condemnation was in 
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a sum of money. 1 It was tlie value of tlie thing, not the thing, 
that was awarded | and so the condemnciUo in a real action ran. — 
Qiianti ea res erit^ tmitam pectmiam Nnmeritmi Ne/jidlwm AiUo 
xigerio coridemna ; si non paretj absolve. Actions m reyn wei'e, 
however, as is explained below, i.e. the judge ordered 

the unsuccessful defendant to ms^pre jhe thing, and, if he failed to 
do so, condemned him in the sum of money. This was supposed to 
meet all the circumstances of the case.”^ It seems, too, that, at any 
rate in the time of Ulpian, if the thing being in the possession of* 
the defendant was not restored according to the order, forc es 
w^a^;Xnployed under the direction of the judge to put tlie plaintiff 
in possession of it. (D. vi. 1. 08; see note on paragr. 81.) In 
all actions, when a defendant did not pay, lie was liable, under tlie 
legislation of Antoninus Pius, to have sufficient of his goods to 
meet the liability seized and sold. (D. xlii. 1. 31.) (As to modes 
of execution see Introd. sec. 108, 111.) 

A personal action was one in whicliAlxe,. plaiiitiff . claiu'^ 

thp„ defendant should give,, do,. ^or malve good some tliipg,^ ,to or fo i ‘ { 

him — intendimns dare,, Jacere, jmvstajre opartere. For pra>- 
stare,, as in the action of tlieft (Gai. iv. 37), the words daymriivh 
decidere^ to make good tlie loss, were sometimes substituted. Gojt- 
dictio^ used sometimes in the general sense of a personal action, 
had a special sense. Originally the condieU o was the a ction l)y 
whicji the plain tiff denimaHecO’jhat the defendaiit should give, i.e. 
make over the full jgrppprty in, soniething, and the thing to l)e 
given was sometfirng cerfAmi. It was therefore specially attaclied ^ 
to unilateral contracts, i.e. to contracts made re (which, it will be ' 
remembered, are, with the exception of w/utnam^ bilateral only 
indirectly) or rerlns or Utferisy or to such obligations guasl e,r 
contractu as that to restore money unduly paid. But tlie 
dictio was ex tencle d to tilings uiicmjbain, to the giving or doiiTg 
something which was not fixed ; and the mndletlo in its pr ima ry ‘ 
application received the name of condwtio rertly and in its ex- 
tencle5"*"^plication that of iXiwdldiW^^-^^ and tlie cow^dii) 
cer^OT simply cmidudap was limited by usage to Actions broimlit 


on contrac^rc, verbis, or Utter is j while ((vr/ui/ctio'iucs* cer/i, brought 


on other glminds, received special names’“-as the coudiddo imlehib\ 
brought to enforce the repayment of money unduly paid, '^.riu^ 
condict/io incertl always received a special name, according to the 
obligation it was brouglit to enforce, as cre (8c^e Iffv. iii. 

Tkt. 15. pr.) Lastly, as the old condidio eerti was, when firsti 
introduced by the lex Slim (510 a.u.c.), given to enforce the 

givi ng of ^a fixed sun g of money, and only extended by the lex 

Galpurnia (520 A.u.c.) to enforce the giving of jithe^^^^ 
the condidio^ when brought for anything else except a fixed sum 
of money, and whether ce/rti or mcertij was spoken of as triUmria 
(D. xiii, 3. 1. pr.), from trUimmij wheat, one of tlie objects com-' 


prised in the extension made by the lex Galpmrma, Hie mUm l 
" csrti ran — 8i pared opartere dare (deirmi avreos] 
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a sum of money. 1 It was tlie value of the thing, not the thing, 
that was awarded I and so the condemmifio in a real action ran. — 
Qiianti ea res erit^ tantam •peaunlam Nnmerium Neffullwm A vlo 
sicf&rio Gondemna ; si non paretj (d)solve. Actions m rarrh were, 
however, as is explained below, (:orl)itrg/na\ i.e. the judge ordered 
the unsuccessful defendant to ms^pxe jhe ^ and, if he failed to 
do so, condemned him in the sum of money. This was supposed to 
meet all the circumstances of the case.”^ It seems, too, that, at any 
rate in the time of Ulpian, if the thing being in the possession of 
the defendant was not restored according to the order, forc (^ 
wn^;Xaployed under the direction of the judge to put tlie plaintiff 
in possession of it. (D. vi. 68; see note on paragr. 81.) In 
all actions, when a defendant did not pay, lie was liable, under tlie 
legislation of Antoninus Pius, to have sufficient of liis goods to 
meet the liability seized and sold. (D. xlii. 1. 31.) (As to modes 
of execution see Introd. sec. 108, 111.) 

A personal action was 0 ]ie in which. Alto., pi aiiitiff . cl 
thp defendant should give.,, do,. good sometlifiig^^ to for} 
him~Qv.^67; intendimus dare^ Jacerc, privstcvre opmiere, fi^or pra'- 
stare^ as in the action of theft (Gai. iv. 37), the words dmmivvh 
decidere^ to make good tlie loss, were sometimes substituted. Goa- 
dictio^ used sometimes in the general sense of a personal action, ^ „ 
had a special sense. Originally the condirti o was the a ction l)y 
whicji the plai ntiff depim3eff*"that the deiendaiit should give, i.e. 
make over the full jgropprty in, soniething, and the thing to l)e ; 
given was sometfirng cerUmp It was therefore specially attaclied 
to unilateral contracts, i.e. to contracts made ro (which, it will be '^’ 
remembered, are, with the exception of mvt/vmm, bilateral only 
indirectly) or 'verlns or lUterls^ or to such obligations rjudsi g.g — 
eoyitractu as that to restore money unduly paid. But tlie ' 

dictio was ex tende d to tilings nncmtain, to the giving or doiilg 
something which was not fixed; and the condiidio in its prmiary . 
application received the name of condiriio rerti, and in its ex- 
tende5"*"^plication that of tlie (‘ojulpdif) 

cer^OT simply (widudup was limited by usage to Actions brougiit 
oh contracture, verbis^ or UttGrisj while cgtU, brought 
on other glminds, received special namesl'as the amdiirtii) indehtii^ 
brought to enforce the repayment of money unduly paid. 1^1 
condictio incertl always received a special name, according to the 
obligation it was brougiit to enforce, as ex siipidfrtfr. (8c^e Ifiv. iii. 

Tit. 15. pr.) Lastly, as the old. condleMo cerU was, when firsti 
introduced by the lex Silia (510 a.u.c.), given to enforce the 

givi ng of ^a fixed su m of money, and only extended by the lex 

Galpnnvui (520 a.u.c.) to enforce the giving_pf jhher fix(‘d things, 
the Gondiotio^ when brought for anything else except a fixed sum 
of money, and whether ce/rti or mcertij was spoken of as tAtmiria 
(D. xiii, 3. 1. pr.), from hiikmnj wheat, one of tlie objects com- 
jj- prised in the extension made by the lex Gaipnrrda. llie intemUo 

" ^in the Goyidictio certi ran — SI paret oportere dare (cleexmi aavreos) ; 
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and in tlie concUdio incerti — Qidcqitld quiret clare^ facereo jwrtGre, 
Every action facere being necessarily uncertain, the condemnatm 
was necessarily uncertain, and so it was when dare even in cou- 
didioyies certu if the action was for anything but a fixed sum of 
money. If, for example, the action was to give a fixed amount of 
wheat, as every condemiiatio was in a pecuniary shape, the de- 
fendant was condemned in the value, whatever it might be, of 
that amount of wheat — Quanti ea res erit. 

" ' 2';" Adions in jus^ in.fadmn^ diredcv^ utiles^ fiditicCy in fao-- 
tum 'pnescrijdis verhis. These terms applied to actions indicate 
the modes in which the praetor extended or modified the law by the 
shape he gave to the formula. In shaping actions the pra?tor 
introduced changes of two kinds. First, he gave actions for the 
j enforcement of rights altogether outside the old civil law, but 
I sanctioned by the edict ; or, secondly, he extended existing actions 
: (generally civil, but sometimes pra 3 torian) to cases and persons 
outside the limits in which these actions could be brought. 

The principal mode in wdiich he effected the first object was to 
frame the action so as to be in fadum. Probably the acMo hi 
fadmn mnmpta shows the formula as framed in its earliest stage. 
The demonstmtio mtentio were confounded or united in it. 
The prmtor merely said, ^ If such a fact appears to be true, con- 
demn the defendant.’ Such a formula vrould enable the praetor to 
give legal remedies to persons who, under the civil law, could ]iot 
sue, as pereqrini or jiliifamilim’umy or to give a legal remedy 
where none previously existed. When, on the other hand, the 
formula was applied to actions properly within the sphere of the 
civil law, then the formula had reference to this law ; and in the 
i)itentiOy separated from the demonst ratio ^ it was said, ‘ If the 
plaintiff has sach and such a legal right, or the defendant is 
legally bound (oportef) to give or do, then condemn.’ Reference 
being made to the law in this way, the formula was said to be in 
jus concept a. 

When there was an existing action and the preetor wished to 
extend it to persons or cases not within its sphere, the existing 
action was termed di^ta-y and the extended action utUis. In 
framing adiones utileSy the praetor had two resources. He either 
gave an i.e. stated that if a fact was ascertained 

the defendant was to be condemned, so that adiones in fadum 
n'ere,,used both to give a new remedy and to enlarge an existing 
action, or he devised a fictitious action i/n jus (acMo fidn.tla). He 
said, ^ If something was true which is not true, then what would 
the plaintiff’s legal rights be ?’ For example, if a plaintiff’ claimed 
as if he had acquired by usucaxoion before the time of usucapion 
had run, the prjntor said, si anno possedissety what w^ould be the 
plaintiff’s rights ? and the judge treated the plaintiff as if the year 
had run. (Gai. iv. 30-38.) 

Lastly, in such a case as that of an innominate contract exe- 
cuted on one side, the praetor gave an action in jus termed adjn 
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and in tlie concUdio mcerti — Qumpud par&t dare, facereo podere. 
Every action facere being necessarily uncertain, the condemnatm 
was necessarily uncertain, and so it was when dare even in con- 
dictiones certu if the action was for anything but a fixed sum of 
money. If, for example, the action was to give a fixed amount of 
wheat, as every oondemnatio was in a pecuniary shape, the de- 
fendant was condemned in the value, whatever it might be, of 
that amount of wheat — Quanti ea res erit, 

' ' 2: Actions in jus, in.fackim, directa*, utiles, fictituc, in fac- 
tual pnescriptis verbis. These terms applied to actions indicate 
the modes in which the praetor extended or modified the law by the 
shape he gave to the formula. In shaping actions the pra?tor 
introduced changes of two kinds. First, he gave actions for the 
j enforcement of rights altogether outside the old civil law, but 
i sanctioned by the edict ; or, secondly, he extended existing actions 
: (generally civil, but sometimes pra 3 torian) to cases and persons 
outside the limits in which these actions could be brought. 

The principal mode in wdiich he effected the first object was to 
frame the action so as to be in factum. Probably the actio i)h 
factum concejjta shows the formula as framed in its earliest stage. 
The demonstmtio and intentio were confounded or united in it. 
The prmtor merely said, ^ If such a fact appears to be true, con- 
demn the defendant.’ Such a formula would enable the praetor to 
give legal remedies to persons who, under the civil law, could ]iot 
sue, as perer/rvni or jiliifamiliarum, or to give a legal remedy 
where none previously existed. When, on the other hand, the 
fomiula was applied to actions properly within the sphere of the 
civil law, then the formula had reference to this law ; and in the 
intentio, separated from the demonst ratio, it was said, ‘If the 
plaintiff has sach and such a legal right, or the defendant is 
legally bound (oportet) to give or do, then condemn.’ Reference 
being made to the law in this way, the formula was said to be in 
jus concepta. 

"When there was an existing action and the preetor wished to 
extend it to persons or cases not within its sphere, the existing 
action was termed dij^ixta, and the extended action utiUs- In 
framing actiones utiles, the praetor had two resources. He either 
gave an i.e. stated that if a fact was ascertained 

the defendant was to be condemned, so that actiones in factum 
.v'ere..,used both to give a new remedy and to enlarge an existing* 
action, or he devised a fictitious action in jus (actio fctitiaf He 
said, ^ If something was true which is not true, then what would 
the plaintiff’s legal rights be ?’ For example, if a plaintiff* claimed 
as if he had acquired by usuca^Dion before the time of usucapion 
had run, the prmtor said, si aomo possedisset, what w’'Ould be the 
plaintiff's rights ? and the judge treated the plaintiff as if the year 
had run. (Gai. iv. 30-38.) 

Lastly, in such a case as that of an innominate contract exe- 
cuted on one side, the praetor gave an action in jus termed adia 
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in fitc tuTn 'p^ycesm^itis verhis^ which was exactly like an action hi 
jits on a nominate contract, only that, as the contract did not fall 
under one of the recognised heads, the facts had to be stated in 
order to show how the legal obligation had arisen. 

3. Actiones stricti juris^ honce ficlei^ arhitrarice. This division 
depends on the varying amount of latitude given to the judge. ;; 
The action might be one in fzfg conc^ta^ and within the limits 
of the civil law ; and then the judge had simply to decide the 
question submitted to him without taking into account any 
considerations of equity. But in some actions of this kind the 
praetor added the words ex fide hona^ quod cequms^ melius^ or some 
equivalent expression ; and then the judge imported equitable 
considerations, i.e. he took notice of dolus without an except lo 
doll mali being, inserted ; he looked to customs and usages ; he 
took cognisance of set-off (pompensatio)^ without the set-off being 
distinctl}^ brought before him by the formula ; he allowed interest: 
from the time of default. The actions in which the judge had,, 
this latitude allowed him were termed honce fichi^jicfiones. as - • 
opposed to those s ipicidfin ris^ whei'e he hadm^such latitude; and, -i 
speaking generally, iinilateral obligations gave rise to, actions 
stndi^jjMns, and bilateral obligations gave rise to actions ho/ue 
jIcleL This division referred, however, to per sonaL a ctions. In 
r eal acli ans^the judge liad a latitude by the actions being what 
was termed axh itmn tv. i.e. an order to restore the thing was 
made, and if the tiling was not restored (jiisi restituatfi then the 
defendant was condemned in a pecuniary equivalent fixed after 
taking all circumstances into account, and, as has been stated 
above, the defendant, if in possession, was forced to give up the 
thing. Some special personal actions, sncli as the actio ad exlih 
hendnm^ were also made arhitrarke. » 

Actions Jq p fadm n were not exactly si ricM juris or honce fide i, 
terms only applied to actions i n jus conceptce^ but practically they 
approached actions, as the praetor directed a condemna- 

tion if the :Scts were found as he thought proper to sta te them : 
some *bl^ tliem”" were made adjitmrice ; and all condictiones in- 
certi were so far like actions honce fidei that the judge had to fix 
the pecuniary value, as he might think proper, of an uncertain 
thing. 

4. Jiidicia legithncij imperio contmentta. — There is one more 
division of actions to be noticed in connection with the fformn- 
lary system. We may ask as to actions (1) how long the 
rigEF^F^Dringing the action lasts after it has once arisen; 
(2) within what time the suit must be finished, so that, if the suit 
is not finished in the time, it must be recommenced ; (3) whether 
the effect of the judgment is to bar fresh proceedings, tinder the 
formulary system the answer to these questions was determined 
by technical distinctions, depending partly on the nature_of Jlie 
.action, and partly on the authorityj^f.^^^ To sum 

■up til e results briefly, we may say (1) that all actions could be 
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verhisy wliicli was exactly like an action m 
jus on a nominate contract, only that, as the contract did not fall 
under one of the recognised heads, the facts had to be stated in 
ordea- to show how the legal obligation had arisen. 

3. Actiones stricii jiiris^ honce ficlei^ arhitrarice , This division 
depends on the varying amount of latitude given to the judge. ;; 
The action might be one m jus conc^fa^ and within the limits 
of the civil law ; and then the Judge had simply to decide the 
question submitted to him without taking into account any 
considerations of equity. But in some actions of this kind the 
prastor added the words ex fide hona^ quod cequms^ melius^ or some 
equivalent expression ; and then the judge imported equitable 
considerations, i.e. he took notice of dolus without an except io 
doli mail being, inserted ; he looked to customs and usages ; he 
took cognisance of set-off {compensaiio)^ without the set-off being 
distinctl}^ brought before him by the formula ; he allowed interest 
from the time of default. The actions in which the judge had,,, 
this latitude allowed him were termed honce fichi^jcctio/ies. as 
opposed to those stxjjdLjqmSj where he hadmi^such latitude; and, 
speaking generally, iinilateral obligations gave rise to actions 
stndi_jjMns, and bilateral obligations gave rise to actions hont.e 
jIdeL This division referred, however, to per sonal a ctions. In 
r eal act ions^the judge liad a latitude by the actions being w^hat 
was termed wrh itrcvrk e. i.e. an order to restore the thing was 
made, and if the tiling was not restored (^aisi restituatfi then the 
defendant was condemned in a pecuniary equivalent fixed after 
taking all circumstances into account, and, as has been stated 
above, the defendant, if in possession, was forced to give up the 
thing. Some special personal actions, sucli as the actio ad exhi- 
hendmn^ were also made arhitmrice. « 

Actions jn p faxtm n were not ex.^ct\x stridi juris or honce jidefi 
terms only applied to actions i n jus concepfce, but practically they 
approached hojue ficl^ as the praetor directed a condemna- 

tion if the :^cts were found as he thought proper to state theni : 
some ‘bf^tliein”" were m'a^^ cuiitmrice ; and "all concliciiones in- 
certi were so far like actions ho7ue ficlei that the judge had to fix 
the pecuniary value, as he might think proper, of an uncertain 
thing. 

4. Jticlidch legithnctj imperio confinentia . — There is one more 
division of actions to be noticed in connection with the . formu- 
lary system. We may ask as to actions (1) how long the 
i‘igEF™df'~T)ringing the action lasts after it has once arisen ; 
(2) within what time the suit must be finished, so that, if the suit 
is not finished in the time, it must be recommenced ; (3) whether 
the effect of the judgment is to bar fresh proceedings, tinder the 
formulary system the answer to these questions was determined 
by technical distinctions, depending partly on the nat ure of th e 
.action, and partly on the authoirfcy:^^ To sum 

ui^ie results briefly, we may say (1) that all actions could be 
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brougHt at anj_time after the cause of action had arisen, except 
praetorian actions^for a penalty or in derogation of a statute (see 
note on Tit. 12. pr.) ; (2) that jitdiela leciitima^ i.e. the proceed- 
ings in actions in which the parties were Koman citizens, and 
there was only one judge, also a Eoman citizen, and the cause was 
tried in Rome or within a mile of Rome, must, under the lex 
Julia fudiciaria^ be finished within eighteen after the 

formula was given, and those in other"” actions were measured by 
the authority of the magistrate, judicia hnperio co7itvmntia, and 
must be finished within the term of office of the magistrate whO' 
gave the formula (Gai. iv. 104, 105); and (3) that when jttdida 
legifima were ioi personam, and there was an Intentio purls oivlUs, 
the judgment in them barred further ^^I’oceedings, but that in all 
other actions, and in judida legitima when the formida, was m 
factum, fresh proceedings were not barred, but could be stopped 
by an exception. (Gai. iv. 106, 107 ; see note on Tit. 13. 5.) But 
this is a very subsidiary division of actions ; the other three — viz. 

1 that according to the natujilg^ol. the .thing demanded, that according 
■ to the shape „pf the formula, and that according to the latitude 
given to the judge — are the principal divisions of actions. ~Sut, 
obviously, the same action may come under more than one divi- 
sion. Thus the actio Serviana (par. 7) was a real action in fao- 
turn ; the action de constituta pjecimia (par. 9) was a personal 
action in factum ; the actio emjdi (par. 28) was a personal honoe 
fidei action in jm concepta. 

The Institutes in this Title notice six divisions of actions : 

that according to the nature of the thing demanded (wi/ rem 
•hind in 2 ^^'f‘ 8 onam) (par. 1-11), and (2) that according to the lati- 
tude given to the judge (par. 28-31). As the formulary system 
' ifed passed away, they do not ostensibly notice the division accord- 
• iilg^ to the shape of the formula, but they refer to one of its main 
features by noticing the distinction of actions (3) according as the 
action was a praetorian application of the civil law, or -was a n^ 
tifeation of the prgetor (par. 3-13). The other divisions noticed are 
subordinate, and refer (4) to the effect of the accord- 

ing as the action was penal or not (par. 1.6-20) ; (5) according as 
the condemnatio was for the simple value, or for the double, treble, 
or quadruple value (par. 21-27) ; and (6) according as the whole 
sum in which the defendant might have been condemned was 
recoverable or not (par. 36-40). 

1. Omnium actionum, quibiis 1. All actions whatever, by which 
h^ter aliquos apud judices arbitrosve any matter is submitted to the de- 
Yle qua re quseritm:, summa divisio cision of judges or of arbitrators, may 
ill duo genera deducitur : aut enim be divided into two classes ; for actions 
in rem sunt aut in personam. Nam- are either real or personal. Either the 
que agit unusquisque aut cmn eo, plaintiff sues the defendant, because he 
qui ei obligatus est vel ex contractu is made answerable to him by contract, 
vel ex maleficio, quo easu proditae or by a delict, in which case the 
actiones in personam sunt, per quas plaintiff brings a personal action, 
intendit, adversarium ei dare facere alliegmg that his adversary is bound 
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brougHt at any tinie after the cause of action had arisen, except 
praetorian ^lons for a penalty or in derogation of a statute (see 
note on Tit. 12. pr.) ; (2) that judiola legitima, i.e. the proceed- 
ings in actions in which the parties were Koman citizens, aud 
there was only one judge, also a Roman citizen, and the cause was 
tried in Rome or within a mile of Rome, must, under the leiG 
Julia judmana, be finished within eighteen months after the 
formula was given, and those in other"” actions were measured by 
the authority of the magistrate, judicia, imperio co7itm(mtia, and 
must be finished within the term of office of the magistrate whO' 
gave the formula (Gai. iv. 104, 105); and (3) that when jtuUda 
legifima were ioi personam, and there was an intentio jnris dvilis, 
the judgment in them barred further proceedings, but that in all 
other actions, and in fitdida legitima when the formula, was m 
fmt'wn, fresh proceedings were not barred, but could be stopped 
by an exception. (Gai. iv. 106, 107 ; see note on Tit. 13. 5.) But 
this is a very subsidiary division of actions ; the other three — viz. 

1 that according to the natu^g^of. the. thing demanded, that according 
to the shape „pf the formula, and that according to the latitude 
given to the judge — are the principal divisions of actions. iBut, 
obviously, the same action may come under more than one divi- 
sion. Thus the adio Serviana (par. 7) was a real action in fac- 
turn ; the action de constituta pjecitnia (par. 9) was a personal 
action in faxhtm ; the adio emjdi (par. 28) was a personal bo7m 
fidei action in jm concspta. 

The Institutes in this Title notice six divisions of actions : 
i:;> : 4v^(l) that according to the nature of the thing demanded (wi/ rem 
hiiid m j^ersonam) (par. 1-11), and (2) that according to the lati- 
, : tilde given to the judge (par. 28-31). As the formulary system 

passed away, they do not ostensibly notice the division accord- 
• ' to the shape of the formula, but they refer to one of its main 

features by noticing the distinction of actions (3) according as the 
action was a praetorian application of the civil law, or -was a 
■ ‘ ' (Creation of the prgetor (par. 3-13). The other divisions noticed are 
, . . subordinate, and refer (4) to the effect of the accord- 

ing as the action was penal or not (par. 1.6-20) ; (5) according as 
the condemnatio was for the simple value, or for the double, treble, 
or quadruple value (par. 21-27) ; and (G) according as the whole 
sum in which the defendant might Iiave been condemned was 
recoverable or not (par. 36-40). 

1. Omnium actionum, quibiis 1. Ail actions whatever, by which 
Jitter aliquos apud judices arbitrosve any matter is submitted to the de- 
‘ tie qua re quseritm', summa divisio cision of judges or of arbitrators, may 
ill duo genera deducitur : aut enim be divided into two classes ; for actions 
in rem sunt aut in personam. Nam- are either real or personal. Either the 
que agit unusquisque aut cmn eo, plaintiff sues the defendant, because he 
qui ei obligatus est vel ex contractu is made answerable to bim by contract, 
vel ex maleficio, quo easu proditae or by a delict, in which case the 
actiones in personam sunt, per quas plaintiff brings a personal action, 
intendit, adversarium ei dare facere allBging that his adversary is bound 
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o])ortere et aliis (juibusdam modis : 
aut cum eo agit, (iiii niillo jure ei 
obligatns est, iiioA*et} tameii alicui de 
aliqua re controA-ersiam. Quo casu 
proditi® actiones in rem sunt. Veluti 
si rem corporalem possideat quis, 
(j[uam Titius suam esse atiirmet, et 
possessor dominum se esse dieat : 
nam si Titius suam esse intendat, in 
rem actio est. 


to gh'e to, or to do soiuetliing for, him, 
or making some other similar allega- 
tion. Or else the plaintiil brings a,n 
action against a person not itiade 
ansAverable to him by any ()bligation, 
bnt AAdth Avhom he disputes the riglit 
to something, and for sucli cases rea,l 
actions are given; as, for example, if 
a man is in possession of a corporeal 
thing, AAdiich Titius maintains to be 
his property, while the possessor says 
that he himself is the proi)rietor, here, 
if Titius asserts that the thing is his, 
tlic action is real. 


Gai. iv. l-d ; 

2. iEque si agat, jus sibi esse 
re, fundo forte vel tedibus utendi- 
friiendi vel per fundum vicini eundi, 
agendi vel ex fundo A'icini aquam 
dncendi, in rem actio est. Ejnsdem 
generis est actio de jure prcediorum 
urbanorum, veluti si agat, jus sibi 
esse altius aedes suas tollendi prospi- 
ciendive vel projiciendi ali(iuid vel 
immittendi in vicini aides. Contra 
([uoque de usufructu et de servituti- 
Ims prLediorum rusticoriim, item 
pnediorum urbanorum iiiA'icem quo- 
<[ue proditae. sunt actiones, ut quis 
intendat, jus non esse adv'ersario 
utcndifruendi, eundi, agendi aqnam- 
ve dncendi, item altins tollendi, 
prospiciendi, projiciendi, immittendi : 
istie qnoque actiones in rem snnt, 
sed negativie. Quod genus actionis 
in controversiis rerum corporalinm 
proditum non est : nam in his is agit, 
(pii non possidet : ei vero, qui possi- 
det, non est actio prodita, x^er quam 
neget, rem alterius esse. Sane nno 
casu qui possidet, ihhilo minus actoris 
l^artes obtinet, sicut in latioribus 
digestorum libris opX)ortiinms tq)- 
parebit. 


Gai. iv. 3 ; 1). viii. 


xliv. 7. 25. pr. 

2. So, too, if any one alleges that 
he has a right to the nsiifriict, for in- 
stance, of land, or of a house, or tha,t 
he has a right of going, or driving his •> 
cattle, or of conducting water, ovc-r 
the land of his neighbour, the ciction ■ 
is real; as also are actioris i-eliiiXiig 
serAutudes of city estates, 7is wdien a, ' 
mail alleges a right to raise In's liovise, 
a right to an uninterrupted \Ie\v, a 
right to make ])art of his lionse projc'ct, 
or of inserting the beams of his build- 
ing into his neighbour’s walls. On tlie 
other hand there are actions relating 
to usufructs, and the servitudes of 
country and city estates, Avliich ai‘(.‘ 
the reverse of these ; as when the com- 
plainant filleges that liis axlversary is 
not entitled to the usufruct, or has not 
the right to go, to drive, to conduct 
Avater, to raise his house, to liaA'e an 
iininterrux)ted AneAV, to throw out X)i;o- 
jections, or to insert his Learns. These 
actions are equally real, but are nega- 
tme,^and cannot tKeTeforG“'bo nse(l in 
disputes respecting tilings coiqiGreal, 
for in tliese disxiutes it Is the person 
out of xiossession who brings tlic ac- 
tion : for a jiossessor cannot bring an 
action to deny that tlie thing is the 
property of the other xiarty. 'There* 
is, hoAvever, one case, in wliich a pos- 
sessor may act the part of idaintiff; 
which Avill be moro fully seen if refer- 
eiKie is made to the books of the 
Digest. 

5. 2; D. x.xxix, 1. 15. 


UsufructSj uses, rural and urban servitudes, might be the ob- 
jects of real actions. These actions were either cmifemyruv orl 
neffcdivce ; in the former the jdaintiff claimed to exercise a servi- 
tude over the immoveables of anotlier, in the latter he maintained 
that a servitude Avhicli another attempted to exercise over an ' 
immoveable belonging to the plaintiff was not due. 
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o])ortere et aliis (jiubusdam niotlis : 
aut cum eo agit, (pi nullo jure ei 
obligatns est, iiioA*et tameii alicui de 
aliqua re controA-ersiam. Quo casu 
proditie actiones in rem sunt. Veluti 
si rem ccArporalem possideat quis, 
(pam Titius suam esse atiirmet, et 
possessor dominum se esse dieat : 
nam si Titius suam esse intendat, in 
rem actio est. 


Gai. iv. 1-d ; 

2. iEque si agat, jus sibi esse 
re, fundo forte vel ieciibus utendi- 
friiendi vel per fnndum vicini eundi, 
agendi vel ex fundo A'icini acpam 
ducendi, in rem actio est. Ejnsdem 
generis est actio de jure pra'diorum 
urbanorum, veluti si agat, jus sibi 
esse altius ledes suas tollendi prospi- 
ciendive vel projiciendi ali(pid vel 
immittendi in vicini aides. Contra 
([U 0 (pG de usufructu et de servituti- 
1ms priedioruni rusticoriim, item 
pnediorum urbanorum iiiA'icem quo- 
(pe proditae sunt actiones, itt quis 
intendat, jus non esse ad\'ersario 
utcndifruendi, eundi, agendi atpiaiu- 
ve ducendi, item altius tollendi, 
prospiciendi, projiciendi, immittendi : 
istie quocpie actiones in rem sunt, 
sed negativie. Quod genus actionis 
in controversiis rerum corporalium 
proditum non est : nam in his is agit, 
<pii non possidet : ei vero, qui possi- 
det, non est actio prodita, per (xuam 
neget, rem alterius esse. Sane uno 
east! qui possidet, ihhilo minus actoris 
partes obtinet, sicut in latioribns 
digestorum libris opportunins ap- 
parebit. 


Gai. iv. 3 ; 1). viii. 


to giA'e to, or to do sometliing for, him, 
or making some other similar allega- 
tion. Or else the plaintilf brings a,n 
action against a person not made 
ansAverable to him by any ()bligation, 
bnt Avith Avhom he disputes the riglit 
to something, and for sucli cases re.jil 
actions are given; as, for example, if 
a man is in possession of a corporeal 
thing, AAdiich Titius maintains to be 
his property, Avhile the possessor says 
that he himself is the proi)rietor, here, 
if Titius asserts that the thing is his, 
tlic action is real. 

). xliv. 7. 25. pr. i 

2. So, too, if any one alleges that 
he has a right to the usiilriict, for in- 
stance, of land, or of a house, or tha,t 
he has a right of going, or driving his 
cattle, or of conducting Avater, ovc-r 
the land of his neighbour, the ciction 
is real; as also are actiqris i-cdiiiTiig 
serAuiudes of city estates", 7is wlieu a, 
mail alleges a right to i-aisc his liovise, 
a right to an uninterriipted \Ie\v, a 
right to make part of his liousc projc'ct, 
or of inserting the beams of his build- 
ing into his neighbour’s Avails. On tlie 
other hand there are actions relating 
to usufructs, and the servitudes of 
country and city estates, Avliich aii.- 
the reverse of these ; as when the com- 
plainant alleges that liis axlvorsary is 
not entitled to the usufruct, or has not 
the right to go, to drive, to conduct 
Avater, to raise his house, to have an 
uninterrupted augav, to throw out pro- 
jections, or to insert his beams. Thc'se 
actions are ecpially real, but are nega- 
tme, and cannot tlieTeforG“'Lo nsecl in 
disputes respecting tilings corporeal, 
for in these disputes it Is the [)erson 
out of possession who brings the ac- 
tion : for a possessor cannot bring an 
action to deny that tlie thing is the 
property of the other party. I.Iierc* 
is, lioAvever, one case, in winch a pos- 
sessor may Jict the part of plaintiff; 
which Avill be moro fully seen if refer- 
eiKie is made to the books of tlio 
Digest. 

5. 2 ; D. x.xxix. 1. 15. 


UsufructSj uses, rural and urban servitudes, might be the ob- 
jects of real actions. These actions were either cmifemyritv or 
neffativee ; in the former the xdaintiff claimed to exercise a servi- 
tude over the immoveables of anotlier, in the latter he maintained 
that a servitude Avhicli another attempted to exercise over an 
immoveable belonging to the plaintiff was not due. 
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Tlie confessorla might be brought either when a person 

claiming a servitude found this right contested, or when any 
obstacle, as if a tree overhung a way over which a servitude 
or adus was claimed, prevented the free enjoyment of the servitude. 
(D. viii. 5. 4. 5.) 

The adio eonfessona might be brought by the person claiming 
the servitude, whether he was or was not in possession, that 
is, in quasi“possessiou, of the servitude. For example, a man 
claims a servitude non altms tolleyuU — that his neighbour should 
not build his house higher than that of the claimant. Before the 
neighbour has built his house higher the claimant of the servitude 
is in possession of the servitude. He has his servitude and enjoys 
the advantages of it. After the neighbour has built his house 
higher, the claimant of the ser\dtude has his servitude, but is no 
longer in possession of it. In either case the claimant of the 
servitude might bring his adio confessoria (D. viii. 5. 6. 1), 
although, if he was still in possession, he was further secured by 
being allowed to apply, if he pleased, for a prohibitory interdict 
^see Tit. 15) after interdicts were granted to protect servitudes. 

^ ' ‘ ' ■ an affirmative action brought 

by the owner of the immoveable, claiming that the thing was his, 
freed from the servitude. Originally the possession of a servitude 
was not protected by interdicts, and the use of the adio 7iecjatwa 
was to protect the enjoyment of the thing free from the servitude, 
or, in other words, to protect the enjoyment of that fragment of the 
dominimn whicli constituted the servitude, as well as of all other 
fragments, while the possession of the thing itself was protected 
by the interdicts ‘iiti ‘possidetk. (Tit. 15. 4.) Subsequently the 
jDOssession of servitudes was protected by interdicts, but still the 
adio negativa remained as a concurrent remedy with the posses- 
sory interdict to protect the enjoyment of that fragment of the 
dommimn which constituted the servitude, just as the adio con- 
fessoria remained as a concurrent remedy with the prohibitory 
interdict to prevent a servitude being infringed. 

Sane tmo casu. It is a subject of much dispute what is the 
one case in which the possessor could be plaintiff. Perhaps the 
words are but a summary of what has gone before. ^ There is, 
indeed, but one case of a person in possession being plaintiff, that, 

' namely, of the possessor of an incorporeal thing.’ Perhaps they 
refer to a person repelling by an exceptio justi dominii the adio 
Ptiblidanut noticed in par. 4, as such a person had to prove lie 
was owner. 

^3. Sed istie qnidem actiones, 3. The actions just mentioned, and 
meiitionem habiiimus, et si those of a similar nature, are derived 
j quip _ sunt similes, ex legitimis et from particular laws and from the 

ciwlibus causis descendunt. Alias civile ; but there are others, both real 
autem sunt, quas pnetor ex sua and personal, which the pnetor, by 
jurisdictione comparatas habet tarn virtue of his jurisdicfionTniS' intro - 
in rem quam in personam, quas duced, and of which it is necessary to 
et ipsas necessarium est exenqilis give some examples : thus the prastor 
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Tlie confessoria might be brought either when a person 

claiming a servitude found this right contested, or when any 
obstacle, as if a tree overhung a way over which a servitude vii» 
or adiis was claimed, prevented the free enjoyment of the servitude. 
(D. viii. 5. 4. 5.) 

The adio eonfessoda might be brought by the person claiming 
the servitude, whether he was or was not in possession, that 
is, in quasi“possession, of the servitude. For example, a man 
claims a servitude non alUus tollendi — that his neighbour should 
not build his house higher than that of the claimant. Before the 
neighbour has built his house higher the claimant of the servitude 
is in possession of the servitude. He has his servitude and enjoys 
the advantages of it. After the neighbour has built his house 
higher, the claimant of the ser\dtude has his servitude, but is no 
longer in possession of it. In either case the claimant of the 
servitude might bring his adio confessoria (D. viii. 5. 6. 1), 
although, if he was still in possession, he was further secured by 
being allowed to apply, if he pleased, for a prohibitory interdict 
(see Tit. 15) after interdicts were granted to protect servitudes. 

• -^’4^he adio negativa was virtually an affirmative action brought 
by the owner of the immoveable, claiming that the thing was his, 
freed from the servitude. Originally the possession of a servitude 
was not protected by interdicts, and the use of the adio 7iegatwa 
was to protect the enjoyment of the thing free from the servitude, 
or, in other words, to protect the enjoyment of that fragment of the 
dominium whicli constituted the servitude, as well as of all other 
fragments, while the possession of the thing itself was protected 
by the interdicts uti ‘possidetk. (Tit. 15. 4.) Subsequently the 
230ssession of servitudes was protected by interdicts, but still the 
adio negativa remained as a concurrent remedy with the i^osses- 
sory interdict to iDrotect the enjoyment of that fragment of the 
dominium which constituted the servitude, just as the adio con- 
fessoria remained as a concurrent remedy with the jirohibitory 
interdict to prevent a servitude being infringed. 

Sane uno casit. It is a subject of much dispute what is the 
one case in which the possessor could be ^^laintiffi Perhaps the 
words are but a summary of what has gone before. ^ There is, 
indeed, but one case of a person in possession being plaintiff, that, 

' namely, of the possessor of an incorporeal thing.’ Perhaps they 
refer to a person repelling by an excepMo justi dominii the adio 
Ftiblicianut noticed in par. 4, as such a ^Derson had to ^B’ove lie 
was owner. 

3. Sed istie qiiidem actiones, 3. The actions just mentioned, and 
^ meiitionem habiiimus, et si those of a similar nature, are derived 

' quip _ sunt similes, ex legitimis et from imrticular laws and from the 

ciwlibiis causis descendunt. Alias civile ; but there are others, both real 
autem sunt, quas ^Dnetor ex sua and personal, which the pnetor, by 
jurisdictione comparatas habet tarn virtue of his j uriscliction^ Jias intro - 
in rem quam in personam, quas duced, and of which it is necessary to 
et ipsas necessarium est exeniijlis give some examples : thus the prastor 
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ostenclere. Ecce plernmque ita often permits a real action to l)o 
permittit in rem agere, ut vel actor brought, by which the ])laintiiT is a,l- 
diceret, se quasi usucepisse, quod lowed to allege that lie has jicquired, 
usii non ceperit, vel ex diverse pos- as it were by sonietliing 

sessorem diceret, adversarium suum which he has not so acapiired ; oi* ]),>^ 
iisu non cepisse, quod usuceperit. which, on the contrary, he alleges that 

his adversary, the possessor, has not ac- 
quired something by usuca/pio^ which, 
in reality, he has so accpiired. 

D. xliv. 7. 25. 2. 

The second diwi^n of actions, given in this Title, is that of 
oivil anTi prmtor inn. The two methods principally adopted l)y the 
pra 3 tor to give an action in cases not provided for by the civil law, 
w^ere, as already stated (pr. note 2), either to construct a fornnila 
on a fictitious hypothesis, or make the action one 'ni -/((■rf um roa- 
cepta. The three following paragi-aplis give exa,mpl(‘S of fictitious 
actions hi rem. 

Justinian notices five praetorian actions m rmn^ viz. the (infit, 
the uriio in rem the artto Fandia/na,.^ the ar.tio 

Servimia^ and the (wUo qumi Servuma.^ and gives .as insiunces of 
the numerous pnetorian actions hi perroiamn., tlie aetioiis dc- permniff. 
irniHtiiida^ de peridio., &c. (See par. 8 et 

4. For instancG, if anything bcjlong- 
ing to another is delivered by a legal 
mode, as by purchase, gift, dos, or 
legacy, to a person wlio has not yet be- 
come proprietor of the thing delivored, 
if he chances to lose the possession, he 
has no direct real action for its recovery ; 
inasmuch as the civil law only permits 
such actions to lie brought hy the pro- 
prietor. But, as it was very hard that 
there should be no action given in such 
a case, the I)£attojias introduced one, 
in which the person who has lost the 
possession alleges that he has acquired 
the thing in question by mnea-pio, al- 
though he has not really so MC(|nired it, 
and he thus claims it as his own. This 
action is called the aeiio Pnhliciana, 
because it was first placed in the edict 
by the pnetor Publicius. 

Gai. iv. o(>. 


4. Namque si cni ex justa causa 
res aliena tradita fiierit, veluti ex 
causa emptionis aut donationis aut 
dotis aut legatorum, necdum ejus 
rei dominus effeetus est, si ejus rei 
casu possessionem amiserit, nullam 
habet direetam in rem actionem ad 
earn rem persequendam : quippe ita 
proditie sunt jure civili actiones, ut 
(juis dominium suum vindicet. Bed 
quia sane durum erat, eo casu de- 
ficere actionem, inventa est a pr^e- 
tore actio, in qiia dicit is, qui pos- 
sessionem amisit, earn rem se usu- 
cepisse et ita vindicat suam esse. 
Qnse actio Publiciana appellatur, 
([uoniam primum a Pnblicio pnetore 
ill edicto proposita est. 


When ail}" one except the real owner of the thing (^dimvhnnd) 
delivered over a thing on a ground and in a mode which would 
have sufficed to pass the property, if lie had had it to pass, or 
if an owner of a thing transferred a thing by a mode insufficient 
to pass the dominium, as if a res mandpi was delivered witliout 
mancipation, the person, in either of these cases, to whom i,he 
thing was delivered, being a Imia fide possessor, could perfect liis 
title to it by usucapion ; but if he lost the thing out of his posses- 
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ostenclere. Ecce plernmque ita 
permittit in rem agere, ut vel actor 
diceret, se quasi usucepisse, quod 
usu non ceperit, vel ex diverse pos- 
sessorem diceret, adversariurn suum 
usu non cepisse, quod usuceperit. 


■I:]:; 

often permits a real action to be 
brought, by which the ])laintii'f is a.l- 
lowed to allege that he has jicquired, 
as it were by s()ui(.itliing 

which he has not so acapiired ; or ] )y 
which, on the contrary, he alleges tliat 
his adversary, the possessor, has not ac- 
quired something by usuca/pio^ which, 
in reality, he has so acquired. 


D. xliv. 7. ^25. 2. 


The second dmsj^ of actions, given in this Title, is that of 
ri vil a,n7l ]">rmtoii a,n. The two methods principally adopted l)y the 
praetor to give an action in cases not provided for by tlie civil law, 
were, as already stated (pr. note 2), either to construct a fornnila 
on a fictitious hypothesis, or make the action one hi frrld.in mu- 
repta. Tlie three following paragi-aphs give exa,mples of fictitious 
actions hi rem. 

Justinian notices fi^^priptorian actions m rmn^ viz. th,e anth} 
the mtio m rem; the arfio the ariio 

Servimia, and the (wUo rpumi Serinrma.^ and gives as instances of 
the numerous pnetorian actions hn / term) u mi., the actions de. pi^rmnui. 
mndUiitci^ de peridio, &c. (See par. 8 et ^^eq.) 

4. For instance, if anything bcilong- 
ing to another is delivered by a legal 
mode, as by purchase, gift, c^os, or 
legacy, to a person wlio has not yet be- 
come proprietor of the thing delivored, 
if he chances to lose the possession, he 
has no direct real action for its recovery ; 
inasmuch as the civil law (>n]y ])ermits 
such actions to ])0 brought by the pro- 
prietor. But, as it was very hard that 
there should be no action given in wsuch 
a case, the introduced one, 

in which the person who has lost the 
possession alleges that he has acquired 
the thing in question by uftneapio, al- 
though he has not really so ac(|uired it, 
and he thus claims it as Ins own. This 
action is called the aeiio Puhilcimia, 
because it was first placed in the edict 
by the pnetor Publicius. 

Gai. iv. o(>. 


4. Namque si cui ex justa causa 
res aliena tradita fuerit, veluti ex 
causa emptionis aut donationis aut 
dotis aut legatorum, necdum ejus 
rei dominus effeetus est, si ejus rei 
casu possessionem amiserit, nullam 
habet direetam in rem actionem ad 
earn rem persequendam : quippe ita 
proditie sunt jure civili actiones, ut 
(juis dominium suum vindicet. Bed 
quia sane durum erat, eo casu de- 
ficere actionem, inventa est a pr^e- 
tore actio, in qiia dicit is, qui pos- 
sessionem amisit, earn rem se usn- 
cepisse et ita vindicat suam esse. 
Quse actio Publiciana appellatur, 
([uoniam primum a Pnblicio pnetore 
ill edicto proposita est. 


When ail}" one except the real owner of the thing 
delivered over a thing on a ground and in a mode which would 
have sufficed to pass the property, if lie had had it to pass, or 
if an owner of a thing transferred a thing by a mode insufficient 
to pass the dominmm, as if a res manevpi was delivered witliout 
mancipation, the person, in either of these cases, to whom i,he 
thing was delivered, being a hona fide possessor, could perfect liis 
title to it by usucapion ; but if he lost the thing out of his jiosses- 
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sion after it was delivered to him, but before the time necessary 
to complete the usucapion had expired, the civil law gave him no 
remedy, for he was' not the domimis, and no ne but a domimis could 
claim a thing by ^ vinclicatio' The actio PiMiciand, an actio fidUtia 
in Jm eoncepia^ was therefore given for his relief by the prmtor 
Publicius, perhaps the Publicius mentioned as prmtor by Cicero 
...(.Pro Gluent. 45). In this action the plaintiff was allowed to state 
; what was in fact not true, that the usticapion was complete, and 
• thus to claim as if his ownership was absolute. If the thing had 
; fallen into the hands of a person who himself claimed to be really 
: the dominuSj and to have a honafide ground of repelling the actio 
Ptiblicuma, it could be repelled by an exception termed the exceptio 
[jnstijlgminii, (D. vi. 2. 16.) 

If it had fallen into the hands of a person who did not claim 
to be the owner, but who had so acquired it as to be in a situation 
to perfect his title by usucapion, i.e. who was also a bona fide 
possessor, and the plaintiff brought an actio Puhlicmna for it be- 
fore the time of the usucapion had expired, the title of the actual 
holder of the thing was considered the better ; for in pari cccma 
melior est conditio possidentis. The formula of the action ran thus : 
^ Judex esto. Si quern liominem Aldus Agerius emit et is ei tmditus 
essety anno possedissety turn si eum hominemy de quo agitur, ejus ex 
jure Quiritium esse oporteretj &c. (Gai. iv. 36.) 

The actio Publiciana might also be useful to a person who 
was really the owner ; for, while the distinction between res man- 
dpi and nee mancipi was retained, the owner of a thing requiring 
to be passed by mancipation might have himself received it by 
mancipation, but be unable to show that the person who trans- 
ferred it to him was reall}^ the dominuSy and had in his turn re- 
ceived it by mancipation. If he lost the thing before he had 
perfected the title by usucapion, he could not bring a vindicatioy 
but was obliged to have recourse to the actio Publiciana \ and 
before the legislation of Justinian this action was especially use- 
ful to persons who had received a transfer of things which, like 
provincial lands, could not be made the subject of a perfect domi- 
niumy and the title to which could not be perfected by usucapion (see 
Bk. ii. Tit. 6. pr. note) ; for they were allowed to bring this fictitious 
action if they were deprived of the possession, at any rate after the 
time entitling them to use the prcescriptio longi temporis had 
elapsed. (C. vii. 39. 8.) 


. . 5. Eursns ex diverse si quis, 

^im rei publicse causa ahesset vel 
4 Bostium potestate esset, rem ejus, 
, qui in civitate esset, usuceperit, per- 
:,,.C.j,||iittitur domino, si possessor rei 
publicae causa abesse desierit, tunc 
intra annum, rescissa usucapione, 
earn petere, id est ita petere, ut 
dieat, possessorem usu non cepisse 
et ob id suam esse rem. Quod 


5. Conversely, if any one, while 
abroad in the service of his Qpjmtry, 
or a prisoner in the hands of the enemy, 
has acquired by usucapion a thing 
which belongs to another person resi- 
dent at home, then the proprietor is 
permitted, within a year after the re- 
turn of the possessor, to sue for the 
thing by rescinding the usucapion; 
that is, he may allege that the posses- 
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sion after it was delivered to him, but before the time necessary 
to complete the usucapion had expired, the civil law gave him no 
remedy, for he was' not the domimiSj and none but a dominus could 
claim a thing by ^ vindicatio' The adio Puhlicia^, an adio fiditia 
in Jus concepts, was therefore given for his relief by the prmtor 
, , . Publicius, perhaps the Publicius mentioned as praetor by Cicero 
. . JPro Gluent 45). In this action the plaintiff was allowed to state 
^ what was in fact not true, that the usiicapion was complete, and 
• thus to claim as if his ownership was absolute. If the thing had 
; fallen into the hands of a person who himself claimed to be really 
: the dominus^ and to have a hona fide ground of repelling the adio 
PtibUciana, it could be repelled by an exception termed the excepUo 
[justijlgminii, (D. vi. 2. 16.) 

If it had fallen into the hands of a person who did not claim 
to be the owner, but who had so acquired it as to be in a situation 
to perfect his title by usucapion, i.e. who was also a bona fide 
possessor, and the plaintiff brought an adio Publieiaud for it be- 
fore the time of the usucapion had expired, the title of the actual 
holder of the thing was considered the better ; for in paQ'i causa 
melior est conditio possidentis. The formula of the action ran thus : 

^ Jiidex esto. Si quern hominem Aldus Agerius emit et is ei traditus 
esset, anno possedisset^ turn si eum hominem^ de quo agitur, ejus ex 
jure QuirUium esse oportevdj &c. (Gai. iv. 36.) 

The adio Publiciana might also be useful to a person who 
was really the owner ; for, while the distinction between res man- 
dpi and oiec mandpi was retained, the owner of a thing requiring 
to be passed by mancipation might have himself received it by 
mancipation, but be unable to show that the person who trans- 
ferred it to him was reall}^ the dominus^ and had in his turn re- 
ceived it by mancipation. If he lost the thing before he had 
perfected the title by usucapion, he could not bring a vindicatio, 
but was obliged to have recourse to the adio Publiciana*^ and 
before the legislation of Justinian this action was especially use- 
ful to persons who had received a transfer of things which, like 
provincial lands, could not be made the subject of a perfect domi- 
nium^ and the title to which could not be perfected by usucapion (see 
Bk. ii. Tit. 6. pr. note) ; for they were allowed to bring this fictitious 
action if they were deprived of the possession, at any rate after the 
time entitling them to use the praescriptio longi temjm’is had 
elapsed. (C. vii. 39. 8.) 

^ 5 . 5. Eursns ex diverse si qiiis, 5. Conversely, if any one, while 

rei publicse causa abesset vel abroad in the service , of his Qpjmtry, 
y ^ hostium potestate esset, rem ejus, or a prisoner in the hands of the enemy, 

■ ' in civitate esset, usuce|)erit, per- has acquired by usucapion a thing 

^A'.;|pittitur domino, si possessor rei which belongs to another person resi- 
publicae causa abesse desierit, tunc dent at home, then the proprietor is 
intra annu m , rescissa usucapione, permitted, within a year after the re- 
eam petere, id est ita petere, ut turn of the possess^rtb sue for the 
dieat, possessorem usu non cepisse thing by rescinding the usucapion ; 
et ob id suam esse rem. Quod that is, he may allege that the posses- 
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genus actionis et aliis, simili oeqni- sor has not acquired by umcajno^ 
tate motus, prater accommoclat, and that the thing therefore is his. 
sicut ex latiore digestoriim sen pan- Similar feelings of equity have led the 
dectarum volumine intellegere licet. pra3tor to grant this species of action 

to some other persons also, as may be 
learned from the larger treatise of the 
Digest or Pandects. 

p. iv. 6. 21 ; D. iv. 1. 1 ; D. iv. 6. 1. 1. 


This paragraph gives the converse case. Before, the usucapion 
was not complete, and the action supplied what was wanting to it. 
Here the usucapion is complete, and the action takes away its 
effect. 

Such an action might be wanted in either of two cases. Either 
the proprietor of the thing might be absent, or deprived, on some 
legitimate ground, of the power of attending to his affairs, and 
during this time the usucapion might have been completed against 
him; or the possessor, the person in whose favour the time of 
usucapion was running, might have been absent, and the proprietor, 
not being able to sue him, might have been unable to stop the 
usucapion. In either of these cases this adio in rem^ called 
soria^ because the usucapion was rescinded, came to the aid of the 
proprietor. It is to be remarked that Justinian notices only tlie 
latter of the two cases, and yet he had provided a much more 
simple remedy in behalf of proprietors, who were allowed to intei*- 
rupt the usucapion of an absent possessor by a protestation made 
before a magistrate. (C. vii. 40. 2.) 

This adio rescAssoria^ an adio jldUia in jus concepfa, had to 
be brought within a year, commencing from the time when it first 
became possible to bring the action. Infra ajinum^ quo primimh 
de ea re experiundi potestas erit, (D. iv. 6. 1. 1.) The year was 
a tiUUs annuSy and its length, therefore, varied in different cases, 
for which Justinian substituted the uniform term of four years. 
(C. V. 53. 7.) . ’ 

Quilmsdam et aliis. Such as the restitutio in integrum^ by 
which the praetor protected a person under the age of twenty-five 
years. (See Bk. i. Tit. 23. pr. note.) 


6. Item si quis in frandeni credi- 
torum rem snam alicui tradiderit, 
bonis ejiis a creditoribns ex sententia 
pnnsidis possessis, permittitnr ipsis 
creditoribiis, rescissa traditione, earn 
rem petere, id est dicer e, earn rem 
traditam non esse et ob id in bonis 
debitoris mansisse. 


(). Again, if a debtor delivers to a 
third person anything that is his pro- 
perty in order to defraud his creditors, 
who have been put in possession of his 
goods by order of tlie the credi- 

tors are permitted to rescind the do- 
liyery, and bring an action for the 
thing delivered; that is, they may 
allege that the thing was not delivered, 
and that it therefore has continued to 
be a part of the debtor’s goods. 


Theophilus tells us that this action, an acUo fiditia in jus 
concepta^ was called the adio Paulimia. The lex JBJlia Seniia 
(see Bk. i. Tit. 6) had made enfranchisements in fraud of creditors 
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genus actionis et aliis, simili aeqni- sor has not acquired by micoapio, 
tate motus, praetor accommodat, and that the thing therefore is his. 
sicut ex latiore digestoriim sen pan- Similar feelings of equity have led the 
dectarum volumine intellegere licet. pra3tor to grant this species of action 

to some other persons also, as may be 
learned from the larger treatise of the 
Digest or Pandects. 

p. iv. 6. 21 ; D. iv. 1. 1 ; D. iv. 6. 1. 1. 

This paragraph gives the converse case. Before, the usucapion 
. was not complete, and the action supplied what was wanting to it. 
Here the usucapion is complete, and the action takes away its 
effect. 

Such an action might he wanted in either of two cases. Either 
• the proprietor of the thing might be absent, or deprived, on some 
legitimate ground, of the power of attending to his affairs, and 
during this time the usucapion might have been completed against 
him; or the possessor, the person in whose favour the time of 
usucapion was running, might have been absent, and the proprietor, 
not being able to sue him, might have been unable to stop the 
usucapion. In either of these cases this adio in rem, called resiti^-- 
soriay because the usucapion was rescinded, came to the aid of the 
proprietor. It is to be remarked that Justinian notices only tlie 
latter of the two cases, and yet he had provided a much more 
simple remedy in behalf of proprietors, who were allowed to intei*- 
rupt the usucapion of an absent possessor by a protestation made 
before a magistrate. (C. vii. 40. 2.) 

This adio rescAssorui^ an adio fiidiMa in jm concepta^ had to 
be brought within a year, commencing from the time when it first 
became possible to bring the action. Intra, annnm^ quo primunh 
de eti re experlundi potest a, ^ erit, (D. iv. 6. 1. 1.) The year was 
a utiUs annuSy and its length, therefoi’e, varied in different cases, 
for which Justinian substituted the uniform term of four years. 
(C. V. 53. 7.) . ’ 

Quilmsdam et aliis. Such as the restitutio in integrum^ by 
which the praetor protected a person under the age of twenty-five 
years. (See Bk. i. Tit. 23. pr. note.) 




6. Item si quis in frandeni credi- 
torum rem snam alicui tradiderit, 
bonis ejiis a creditoribns ex sententia 
pnnsidis possessis, permittitnr ipsis 
creditoribiis, rescissa traditione, earn 
rem petere, id est dicer e, earn rem 
traditain non esse et oh id in bonis 
debitoris mansisse. 


(). Again, if a debtor delivers to a 
third person anything that is his pro- 
l)erty in order to defraud his creditors, 
who have been put in possession of his 
goods by order of tlie the credi- 

tors are permitted to rescind the de- 
livery, and bring an action for the 
thing delivered; that is, they may 
allege that the thing was not delivered, 
and that it therefore has continued to 
be a part of the debtor’s goods. 


Theophilus tells us that this action, an adio fiditia in jus 
concepta^ was called the adio Pamliana. The lex xPllia Sentia 
(see Bk. i. Tit. 6) had made enfranchisements in fraud of creditors 
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void ; but tlie law did not extend to alienations ; and tbe prastor, 
therefore, when the creditors had taken possession of the effects of 
the debtor, permitted them to reclaim anything which had been 
alienated after insolvency and with intent to defraud. 

This actio Faidiana in rem (says Ortolan) is not spoken of 
elsewhere in the whole corpis juris of Justinian. It must not be 
confounded with the actio Paiilicma in 'personam treated of in the 
Digest (xxii. 1, 38. pr. and 4), which was given not only in case of 
alienation, but of every act whereby the debtor had fraudulently 
diminished his assets. The intentio of the actio in ■personam 
was directed not, as that of the actio in rem^ which forms the sub- 
ject of this paragraph, against any one who happened to be the 
person detaining the thing claimed, but against either (1) the , 
debtor, or (2) persons who, having notice of the fraud, acquired 
any part of the assets, or (3) persons without notice, who profited 
by the fraudulent act, in this last case, however, the liability being 
limited to the extent to which they had profited. (D. xlii. 8. 6. 11 ; 

7. The actio Servum a, and the actio 
quasi- Servians also called hyjiotlicca- 
r la-, equally take their rise from the prje- 
tor’s jurisdiction. The actio Sermcnia 
is brought to get j^ossession of the 
effects of a farmer which are held as a 
pledge to seciu-e the rent of the land. 
The actio quasi- Scrviana. is that by 
which creditors sue for things pledged 
or mortgaged to them ; and, as regards 
this action, there is no difference be- 
tween a pledge and a liypotheca ; for 
the two terms are indifferently applied 
to anything which the debtor and cre- 
ditor agree shall be bound as securit^y 
for the debt : but in other points there 
is a distinction between tliem. The 
term pledge is properly applied to a 
thing which has actually been delivered 
to a creditor, esj)ecially if the thing is 
a moveable ; the term li.ypotli.ccn to 
anything bound by simple agreement 
without delivery. 

D. XX. 2. 4 ; D. xx. 1. 17 ; D. xx. 5. 1 ; D. xiii. 7. 9. 2. 

We have already given a slight sketch of theyw-s* pignoris, and 
the relative position of the creditor and debtor, at the end of the 
fifth Title of the Second Book. The interest of the creditor was 
not thought sufficient to support a vincUcatio if he lost the thing 
pledged out of his possession, or wished to get the thing subjected 
to a hypotheca into his possession ; but a praetorian action enabled 
him to effect this. The acUo Serviana mentioned in this para- 
graph (to be distinguished from that mentioned in Gai. iv. 35) was 
given to enforce the claim of the landlord to the farming instru- 
ments, which, without any special agreement were considered, in 


D. xlii. 8. 9.) - r 

7. Item Serviana et quasi Servia- 
■ ^ ^ na,' quse etiam hypothecaria vocatiar, 
.. ex ipsius praetoris jurisdictione sub- 
stantiam capit. Serviana autem ex- 
,, . peritur quis de rebus coioni, quae 

‘ ' pignoris jure pro mercedibus fundi 

ei tenentur ; quasi Serviana autem 
qua creditores pigiiora hy|3otliecasve 
persequuntur. Inter pigmis autem 
et hypothecam quantum ad actionem 
lijqpotheeariam nihil interest: nam 
de qua re inter creditorem et debi- 
torem convenerit, ut sit pro debito 
obligata, utraque liac ax:)pellatione 
continetur. Sed in aliis differentia 
est : nam pignoris appellatione earn 
proprie contineri dicimus, quae simul 
etiam traditur creditori, maxime 
si mobilis sit : at earn, quae sine 
traditione nuda conventione tenetur, 
proprie hypothecae appellatione con- 
tineri dicimus. 
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void ; but tlie law did not extend to alienations ; and tbe prastor, 
therefore, when the creditors had taken possession of the effects of 
the debtor, permitted them to reclaim anything which had been 
alienated after insolvency and with intent to defraud. 

This actio Fauliana m remi (says Ortolan) is not spoken of 
elsewhere in the whole corpis juris of Justinian. It must not be 
confounded with the actio Pauliana in iiersonam treated of in the 
Digest (xxii. 1, 38. pr. and 4), which was given not only in case of 
alienation, but of every act whereby the debtor had fraudulently 
diminished his assets. The intentio of the actio in 'personam 
was directed not, as that of the actio in rem^ which forms the sub- 
ject of this paragraph, against any one who happened to be the 
person detaining the thing claimed, but against either (1) the 
debtor, or (2) persons who, having notice of the fraud, acquired 
any part of the assets, or (3) persons without notice, who profited 
by the fraudulent act, in this last case, however, the liability being 
limited to the extent to which they had profited. (D. xlii. 8. 6. 11 ; 

7. The actio Sei'viayi a, and the actio 
quasi- Servians also called liyjiotlicca- 
r kt, equally take their rise from the pr®- 
tor’s jurisdiction. The actio 8erviana 
is brought to get i:)ossession of the 
effects of a farmer which are held as a 
pledge to seciu-e the rent of the land. 
The actio quasi- 8crv kina' is that by 
which creditors sue for things pledged 
or mortgaged to them ; and, as regards 
this action, there is no difference be- 
tween a pledge and a liypotheca ; for 
the two terms are indifferently applied 
to anything which the debtor and cre- 
ditor agree shall be bound as securit,y 
for the debt : but in other points there 
is a distinction between tliem. The 
term pledge is properly applied to a 
thing which has actually been delivered 
to a creditor, esj)ecially if the thing is 
a moveable ; the term hypotli.cca' to 
anything hound by simple agreement 
without delivery. 

D. XX. 2. 4 ; D. xx. 1. 17 ; D. xx. 5. 1 ; D. xiii. 7. 9. 2. 


D. xlii. 8. 9.) - r 

J v.r'.-w'.- y .'V .■ _ 

7. Item Serviana et quasi Servia- 
^ na, quae etiam hypothecaria vocatiar, 
ex ipsius praetoris jurisdictione suh- 
stantiam capit. Serviana autem ex- 
peritur quis de rebus coloni, quae 
' pignoris jure pro mercedibus fundi 
ei tenentur; quasi Serviana autem 
qua creditores pigiiora hyiDotliecasve 
persequuntur. Inter pignus autem 
et hypothecam quantum ad actionem 
h 5 q)othecariam nihil interest: nam 
de qua re inter creditorem et debi- 
torem convenerit, ut sit pro debito 
obligata, utraque hac appellatione 
continetur. Sed in aliis differentia 
est : nam pignoris appellatione earn 
proprie contineri dicimus, quae simul 
etiam traditur creditori, maxime 
si mobilis sit : at earn, quae sine 
traditione nuda conventione tenetur, 
2 )roprie hypothecae appellatione con- 
tineri dicimus. 
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We have already given a slight sketch of theyw-s* 'pignoris^ and 
the relative position of the creditor and debtor, at the end of the 
fifth Title of the Second Book. The interest of the creditor was 
not thought sufficient to support a vincUcatio if lie lost the thing 
pledged out of his possession, or wished to get the thing subjected 
to a hypotheca into his possession ; but a praetorian action enabled 
him to effect this. The acUo Serviana mentioned in this para- 
graph (to be distinguished from that mentioned in Gai. iv. 35) was 
given to enforce the claim of the landlord to the farming instru- 
ments, which, without any special agreement were considered, in 
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law, to he held as a pledge for the rent of the farm, and the actio 
quasi- Serciana was an extension of this, giving a means to every 
creditor of enforcing his right to anything pledged or mortgaged. 
Both actions were in factum. 

Maxime si mobilis sit. An immoveable might of course be 
given in pledge ; but it would generally happen that things given 
in pledge were moveables. 

A thing subjected to successive kypothecce belonged, as we have 
said in treating of the real right given by the jus pignoris (Bk. 
ii. Tit. 5), to the person in whose favour the first hypotliGGa, was 
constituted. If, therefore, a creditor, whose hypotheca was subse- 
quent, brought the actio qiiasi-Serviana against a creditor whose 
hypotheca was prior, he would be repelled by an exception. (0. viii. 
18. 6.) Even a creditor having a. piynus, i.e. having been put in 
possession, was postponed to a prior creditor who had only a hypo- 
theca. (D. XX. 1. 10.) y 


8. In personam qiioque actiones 
sua jurisdictione proi)ositas habet 
praetor, veliiti de pecmiia constituta : 
cui similis videbatilr receptitia ; sed 
ex nostra constitutione, cum et, si 
quid plenius habebat, hoc in pe- 
cuniam constitutam transfusuin est, 
ea quasi super vacua jussa est cum 
sua auctoritate a nostris legibiis re- 
cedere. Item prictor proposuit de 
peculio ser\^orum filiorumque fami- 
lias et ex qua (piseritur, an actor 
juraverit, et alias complures. 


C. iv. 18. 

9. Be pecimia autem constituta 
eum omnibus agitur, quiciimqiie vel 
pro se vel pro alio soluturos se con- 
stituerint, nulla scilicet stipulatione 
interposita. Nam alioquin si stipu- 
lanti promiserint, jure civili te- 
nentur. 

B. xii: 


8. There are also personal actions 
which the praetor has introduced in the . 
exercise of his jurisdiction, as, for in- 
stance, the action cl epeoun ia co?istit'uta., 
which that colled recejAMa liiucli re- 
sembled. But by our constitution the 
etc has been render ed super- 
fiuous by all its advantages being trans- 
ferred to the actio pecunicc constituta}, 
and has, therefore, lost its authority, 
and disapi^eared from our legislation. 
The praitor has likewise introduced 
an action concerning the peculiimi of 
slaves and of filiifamilias, and an 
action in which the question is tried, 
whether the plaintilf lias made oath, 
and many others. 

2. pr. and 1. 

9. The agtig^ ds constituta 2 )Ccunia 
may be brought against any person 
who has engaged to pay money, either 
for himself or another, that is, without 
having made a stipulation; for, if he 
has promised a stipulator, he is bound 
by the civil law. 

L 5. 5. 2. 


The actio de constituta peewnia was an action by which the 
praetor enforced a mere pact or agreement (not a stipulation, for 
then the action would have been ex stipulatu) by which a person 
promised again what he already owed, or- promised what another 
•owed, fixing the time for payment. This agreement (constitutum) 
k ' did not operate as a novation, but was enforced as subsidiary to 
the main contract. Originally the a^ctio de constituta pecivnia 
only applied to things which could foim the subject of a mutmcni, 
i.e. things qua} 7wrmero, 'pondere^ mensiimoe constant i and in 
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law, to he held as a pledge for the rent of the farm, and the actlu 
quasi- Serciana was an extension of this, giving a means to every 
creditor of enforcing his right to anything pledged or mortgaged. 
Both actions were in factum. 

Maxime si mobiUs sit. An immoveable might of course be 
given in pledge ; but it would generally happen that things given 
in pledge were moveables. 

A thing subjected to successive kypothecce belonged, as we have 
said in treating of the real right given by the jus ])icjnoTis (Bk. 
ii. Tit. 5), to the person in whose favour the first liypoikeGa was 
constituted. If, therefore, a creditor, whose hypotheca was subse- 
quent, brought the actio qiiasi-Serviana against a creditor whose 
hypotheca was prior, he would be repelled by an exception. (0. viii. 
1*8. 6.) Even a creditor having a^ piynics, i.e. having been put in 
possession, was postponed to a prior creditor who had only a hypo- 
ihecct. (D. XX. 1.10.) * " y 


8. In personam qiioqiie actiones 
6X sua jurisdictione propositas habet 
prsetor, veliiti de pecmiia constitiifca : 
cui similis videbatilr receptitia ; sed 
ex nostra constitutione, cum et, si 
quid plenius habebat, lioe in pe- 
cuniam constitutam transfusum est, 
ea quasi super vacua jussa est cum 
sua auctoritate a nostris legibiis re- 
cedere. Item priotor proposuit de 
peculio ser\^orum filiorumque fami- 
lias et ex qua (piaeritur, an actor 
juraverit, et alias complures. 


8. There are also personal actions 
which the praetor has introduced in the . 
exercise of his jurisdiction, as, for in- 
stance, the action d epecun ia constiputa, 
which that colled recefiitici much re- 
sembled. But by our constitution the 
etc has been render ed super- 
fiuous by all its advantages being trans- 
ferred to the actio pecunitc constitutes, 
and has, therefore, lost its authority, 
and disapi^eared from our legislation. 
The praitor has likewise introduced 
an action concerning the 'peculiimn of 
slaves and of filiifamilias, and an 
action in which the question is tried, 
whether the plaintiff has made oath, 
and many others. 


C. iv. 18. 2. pr. and 1. 


9. Be pecimia autem constituta 9. The aqtip_de comtituta 'pccuovia 
cum omnibus agitur, quiciimqiie vel may be brought against any person 
pro se vel pro alio soluturos se con- who has engaged to pay money, either 
stituerint, nulla scilicet stipulatione for himself or another, that is, without 
interposita. Nam alioquin si stipu- having made a stipulation ; for, if lie 
lanti promiserint, jure civili te- has promised a stipulator, he is bound 
nentur. by the civil law. 

B. xiii. 5. 5. 2. 


The actio de constituta pecwivia was an action by which the 
praetor enforced a mere pact or agreement (not a stipulation, .for 
then the action would have been ex stlpulatu) by which a person 
promised again what he already owed, or- promised what another 
•owed, fixing the time for payment. This agreement (constitutum) 
iii ■ did not operate as a novation, but was enforced as subsidiary to 
the main contract. Originally the as.tio de constituta pecuni((. 
only applied to things which could foim the subject of a mutmcni, 
i.e. things qua^ numero^ 'pondere^ mensiimve constmiti and in 
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certain cases it could be brouglit only witliin a year. (0. iv. 18. 2. 
pr.) Tbe pecunia was said to be cq^itnta because it was agreed 
to be paid on a particular day. The actio 'recejotitia was an action 
given against bankers (argentarvi) who ' promised to satisfy the de- 
mands of a creditor of one of their customers. This creditor was 
said recl'pere diem, to have a day fixed by the banker for payment 
of his claim, and hence the action was called reoeptitia. The mere 
promise of the banker was considered enough to ground an action 
on, an exception to the ordinary rules of the civil law which must 
have grown out of the peculiar character of a banker’s business. 
What the civil law confined to bankers only the prastor extended 
to every one alike ; and whenever any one who owed a debt to 
another or had funds of another in his hand, promised to pay the 
money owed by or deposited with him on a particular day, the 
praetor gave the action de constituta pjecmiia to enforce the ful- 
filment of the promise. 

Justinian abolished the actio recepiiiia^ and invested the actio 
de constituta pecunia with privileges which had before belonged 
exclusively to the actio receptitia ; for he made it in all cases per- 
petual, and he allowed it to be brought whatever was the nature of 
the thing promised. (0. iv. 18. 2.) 

The pact to pay might be advantageous to the creditor, if it 
was the debt of another that was agreed to be paid, or if the ante- 
cedent obligation was only a natui'al one, or if the time in which 
the original debt could be sued on was on the point of expiring. 

10. Actionem autem cle pecnlio 10. The printor has introduced 
ideo adversus patrem dominumve actions de pecidio against fathers and 
comparavit prsetor, quia licet ex masters, because, although they are 
contractu filiorum servorumve ipso not, according to the civil law, bound 
jure non teneantur, lequum tamen by the contracts of their children and 
esset, peculio tenus, quod veluti pa- slaves, yet they ought in equity to he 
trimonium est fihoriun filiarumque, bound to the extent of the pecnlmm, 
item servorum, condemnari eos. which is a kind of patrimony of i^ons 

and daughters, and of slaves. 

D. XV. 1. 47. 6. 

Actions de peculio treated of in par. 4 of next Title. 

11. ^ Item si quis postulante ad- 11, Also, if any one, when called 

versario juraverit, deberi sibi pecu- upon by his adversary, makes oath 
niara, quam peteret, neque ei solva- that the debt which he sues for is due 
tm*, justissime accommodat ei talem and unpaid, the prsetor most justly 
actionem, per quam non illud quse- grants him an action, in which the 
ritur, an ei pecunia debeatur, sed an inquiry is not whether the debt is due, 
juraverit. but whether the oath has been made. 

D. xii. 2. 8 ; D. xii. 2. 5. 2. 

Either party might challenge the other to swear to the truth of 
his statement. This might be done out of court, and if the party 
challenged took the oath, his statement could no longer be im- 
pugned by the person who had challenged him. For instance, if 
the creditor, being challenged, swore that the debt was due, the 
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certain cases it could be brouglit only within a year. (0. iv. 18. 2. 
pr.) The pecunia was said to be cqn^tituta because it was agreed 
to be paid on a particular day. The actio reGejytitia was an action 
given against bankers (argentarii) who ' promised to satisfy the de- 
mands of a creditor of one of their customers. This creditor was 
said recipere diem, to have a day fixed by the banker for payment 
of his claim, and hence the action was called reoeptitia. The mere 
promise of the banker was considered enough to ground an action 
on, an exception to the ordinary rules of the civil law which must 
have grown out of the peculiar character of a banker’s business. 
What the civil law confined to bankers only the prastor extended 
to every one alike ; and whenever any one who owed a debt to 
another or had funds of another in his hand, promised to pay the 
money owed by or deposited with him on a particular day, the 
praetor gave the action de constituta pjecmiia to enforce the ful- 
filment of the promise, 

Justinian abolished the actio receptUia^ and invested the actio 
de constituta pecunia, with privileges which had before belonged 
exclusively to the actio receptitia ; for he made it in all cases per- 
petual, and he allowed it to be brought whatever was the nature of 
the thing promised. (0. iv. 18. 2.) 

The pact to pay might be advantageous to the creditor, if it 
was the debt of another that was agreed to be paid, or if the ante- 
cedent obligation was only a natui'al one, or if the time in which 
the original debt could be sued on was on the point of expiring. 

10. Actionem autem de pecnlio 10. The printor has introduced 
ideo adversus patrem dominnmve actions de pecidio against fathers and 
comparavit prsetor, quia licet ex masters, because, although they are 
contractu filiorum servorumve ipso not, according to the civil law, bound 
jure non teneantur, lequum tamen by the contracts of their children and 
esset, peculio tenus, quod veluti pa- slaves, yet they ought in equity to be 
trimonium est filiorum filiarumque, bound to the extent of the jqecnlmm, 
item servorum, condemnari eos. which is a kind of patrimony of i^ons 

and daughters, and of slaves. 

f; D. XV. 1. 47. C. 

Actions de peculio ^le treated of in par. 4 of next Title. 

11. ^ Item si quis postulante ad- 11. Also, if any one, when called 

versario juraverit, deberi sibi pecu- upon by his adversary, makes oath 
niarn, quam peteret, neque ei solva- that the debt which he sues for is due 
tm*, justissime accommodat ei talem and unpaid, the prsetor most justly 
actionem, per quam non illud quse- grants him an action, in which the 
ritur, an ei pecunia debeatur, sed an inquiry is not whether the debt is due, 
juraverit. but whether the oath has been made. 

D. xii. 2. 3 ; D. xii. 2. 5. 2. 

Either party might challenge the other to swear to the truth of 
his statement. This might be done out of court, and if the party 
challenged took the oath, his statement could no longer be im- 
pugned by the person who had challenged him. For instance, if 
the creditor, being challenged, swore that the debt was due, the 


LIB. IV. TIT. VI. 


439 


debtor was obliged to pay, TKe only question, therefore, which 
could be subsequently referred to a court of justice was whether 
the oath had or had not been taken, inquiry into which circum- 
stance was made under an actio in factum given by the praetor. / . 

T2. Poenales quoq^ue actionesprae- 12. The praetor has also introduced " 
tor bene multas ex sua jurisdictione very many penal actions by yirtue of 
introduxit : veluti adversus eum, qui his jurisdiction. As, for instance, 
quid ex albo ejus corrupisset : et in against a person who has tampered 
eum, qui patronum vel parentem in with the praetor’s againstthose 

jus Yocasset, cum id non impetras- who summon patron or ascendant 
set: item adversus eum, qui vi' ex- without obtaining previous permission ; 
emerit eum, qui in jus vocaretur, against those who carry away by force 
cujusve dolo alius exemerit : et alias any one summoned to appear before 
innumerabiles. a magistrate, or fraudulently induce a 

third person to carry him off ; and very 
many other actions. 

Gai. iv. 46. 

The album was the tablet suspended in the forum, containing 
the ordinances of the praator. Any attempt to injure or deface it 
was punished by an action de albo corrujjfo. (D. ii. 1. 7. pr.) 

In eum^ qui patronum, &c. ; see Tit. IG. 3. 

The actio de in jun vocato vi exempto was given against a per- 
son who rescued with violence any one who, after disobeying a 
notice to appear in jure, was being forcibly conveyed before the 
magistrate. The penalty was the amount at which the plaintiff 
estimated his claim in tlie action he had commenced against the 
person rescued, while this person rescued remained still liable to 
the action he had been summoned to answer. The actions under 
all the heads mentioned in this paragraph were in factum. (D. 
ii. 7. 5. 1.) f'-' 

13. Pre-judicial actions seem to be 
real actions ; such are those by which, 
it is inquired whether a man is born 
free, or has been made fr’ee, or whether 
he is the offsi)ring of his reputed 
father. But of these, that alone by 
which it is inquired whether a man is 
free, belongs to the civil law. The 
others spring from the x>rietor’s juris- 
diction. 

Gai. iv. 44 ; C. viii. 47. 9. 

The object of a jmjjudiciaUs actio was to ascertain a fxct, the 
establishing of which was a necessary preliminary to furtliou* judi- 
cial proceedings. (See Introd. sec. 104.) Such actions differ from 
actions in rem, because in an actio prmjudicialis no one is con- 
demned, only the fact is ascertained ; but they are said in tlie text 
to resemble actions m rem, because they ^vei‘e not bi’ought on any 
obligation, and because in the intentio, which indeed composed 
the whole formula in this case, no mention was made of any par- 
ticular person against whom the action was directed. 

Questions of status, such as those of j)aternity, filiation, pa- 


13. Prasjudiciales actiones in rem 
esse videntur, quales sunt, per quas 
quneritur, an aliquis liber vel an 
libertus sit, vel de partu agnoscendo. 
Ex^quibus fere una ilia legitimam 
causam habet, per quam quaeritur, 
an aliquis liber sit : ceteroEi ex ipsiiis 
pnetoris jurisdictione substantiarn 
capiiint. 
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debtor was obliged to pay, TKe only question, therefore, which 
could be subsequently referred to a court of justice was whether 
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to resemble actions m rem, because they ^vei‘e not bi’ought on any 
obligation, and because in the intentio, which indeed composed 
the whole formula in this case, no mention was made of any par- 
ticular person against whom the action was directed. 
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tronage, and the like, were most commonly the subjects of adiones 
2 )nejudidcdes, but were by no means the only ones. We hear of 
others, such as quanta dos sit (Gai. iv. 44) ; a>n ea Q'es de qna agitivr 
'maqor sit cenki/m sestertiis (Paul. Sent. v. 9. 1) ; an bona jure 
venierint (D. xlii. 5. 30). ^ 

; The Uberalls causa^ the suit in which, the statm of a supposed 
slave was ascertained, was originally nothing else but a vindicatio. 
The person called the assertor lihertatis claimed him, and the 
master of the slave defended his possession. If the decision was 
in favour of the assertor.^ it was still open to another person to 
attempt to prove that the subject of the suit was really a slave, ; 
if the decision was in favour of the master, another assertor could 
bring a fresh suit ; but there could only be three assertor es in all. 
If the supposed slave was thrice adjudged a slave, his status could 
be no further questioned. Justinian entirely altered the action, 
by allowing the slave himself to claim his liberty, and making the 
first decision final. (C. vii. 17. 1.) 

Sic itaque discretis actioni- 14. Actions being thus divided, it 
bus, certum est, non posse aetorem is certain that a plaintiff cannot sue 
rem suam ita ab aliquo petere ‘ si for his own property by such a for- 
\ paret eum dare oportere : ’ nec enim mula as this, ‘ If it appears that the 
■ quod actoris est, id ei dari oportet, defendant ought to give.’ For it is 
quia seihcet dari cuiquam id intel- not a duty to give the plaintiff that 
legitur, quod ita datur, ut ejus fiat, which is his own. To give a thing is 
nee res, quae jam actoris est, magis to transfer the property in it, and that 
ejus fieri potest. Plane odio fiirum, wfiich is already the property of the 
quo magis pluribus actionibus tene- plaintiff cannot belong to him more 
antur, effectum est, ut extra poenam than it does already. However, to 
dupli aut quadrupli rei recipiendin show detestation for thieves, and to 
nomine fares etiam hac actione te- make them liable to a greater number 
neantur ‘ si paret eos dare oportere,’ of actions, it has been determined, 
quamvis sit adversus eos etiam haec that besides the penalty of double or 
in rem actio, per quam rem suam quadruple the amount taken, they 
quis esse petit. : may, for the recovery of the thing 

taken, be subjected to the action, ‘ If 
it appear that they ought to give 
although the party injured may also 
bring the real action against them, by 
which the plaintiff demands the thing 
as proprietor. 

Gai. iv. 4. 

We have already seen (Tit. 1. 19) that the plaintiff might 
benefit by being allowed to bring a personal instead of a real 
action, as the things taken might have perished. But why should 
the condidio be so shaped as described in the text ? The reason 
was this : the plaintiff, by being allowed to frame his action with 
the word dare^ which was technically wrong, as this implied to 
transfer the full ownership, whereas the plaintiff remained the 
owner of the thing stolen, had the advantage, under the formulary 
system, of recovering the s^onsio poenalis (Gai. iv. 171), or wager 
of one-third of the value of the thing, which was added to a co7i- 
didio certL (See Introd. sec. 99.) 
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lo, Appellamus antem in rem 
quidein actiones vindicationes : in 
personam vero actiones, qiiibns dare 
facere oportere intenditur, condic- 
tiones. Condicere enim est denim- 
tiare prisca lingua : nmrc vero abu- 
sive dicimns condictionem actionem 
in personam, qua actor intendit, 
dari sibi oportere: nulla enim hoc 
tempore eo nomine denimtiatio fit. 


Gai. i 


15. Beal actions are called vindica- 
tions ; and personal actions, in wliicl: 
it is maintained, that something ought 
to be done or given, are called coinhe- 
tions : for condicere, in old language, 
meant the same as denuntiare : and it 
is improperly that condictioii is now 
used as the name of the personal ac- 
tion, by which the plaintiff contends 
that something ought to he given to 
him, for there is no dennniiatio now 
actually in use. 

V. 5, 18. 


Gains says, cictov culversayio de)imitiahat^ itf ad judJrc'iii capien- 
dnm die XXX. adessetd (iv. 18). Thus the proper meaning of 
eondidio is the appointing of a day. • ^ 

16. Setpiens ilia divisio est, quod 16. Actions may be next divided 
quifidam actiones rei persequendae into actions given to recover the thing, 
gratia comparatae sunt, quaedam actions given to recover a penaltv, and 
poenai persequendae, quaedam mixtae mixed actions, 
sunt. 

Gai. iv. 6. 


We now come to the third division of actions, that, namely, 
according to the object for which they were brought ; they weiv 
divided under this head into three classes — those in which'it was 
sought to get a thing, rei persecutorke^ including all real actions 
and all personal actions, except those in which something beyond 
the simple value was recovered, those in which it was sought to 
enforce a penalty, and those (mixfce) in which both these objects 
were united. 


17. Bei persequendae causa com- 
paratLC sunt omnes in rem actiones. 
Earum vero actionum, quae in per- 
sonam sunt, hae quidem, quie ex 
contractu nascuntur, fere omnes rei 
persequendae causa comparatae vi- 
deiitur: veluti quibus mutuam pe- 
cuniam vel in stipulatum deductam 
petit actor, item commodati, depo- 
sit!, mandati, pro socio, ex empto, 
vendito, locato, conducto. Plane 
si deposit! agatur eo nomine, quod 
tumultus, incendii, ruinae, naufragii 
causa depositum sit, in dupliim ac- 
tionem iDraetor reddit, si modo cum 
ipso, apud quern depositxim sit, aut 
cum herede ejus ex dolo ipsius agi- 
tur : quo casu mixta est actio. 


17. Eor the recovery of the thing 
are given all real actions ; and of j)er- 
sonal actions almost aU those wliich 
arise from contract, as the action for a 
sum lent or stipulated for, and the 
actions proper to conunodatii m , deposit, 
mandate, partnership, sale, or letting 
on hire. But, no doubt, when the 
action on a dex^osit is brought for a 
tlmag deposited by reason of a riot, a 
fire, the faU of a building, or a ship- 
wTeck, the in'setor gives the action for 
the double of the value of the thing 
deposited, provided the suit is brought 
against the depositary hiniseh, or 
against his hefr, if personally guilty of 
dolus mahis, in which case the action is 
mixed. 


Gai. iv. 7 ; D. xvi. 3. 1. 1-4 ; B. xw. 3. 18. 


The action against a fraudulent depositary was not m 
unless the depositor had been forced by fire, shipwreck, the tall ot 
a building, or other sudden calamity, to make the deposit. It, 
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arise from contract, as the action for a 
sum lent or stipulated for, and the > 
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the double of the value of the thing ' 
deposited, provided the suit is brought ' 
against the depositary himseh, or 
against his hefr, if personally guilty of 
dohis malus, in which case the action is 
mixed, 

1. 1. 1-4; D. x\i. 3. 18. 




The action against a fraudulent depositary was not m 
unless the depositor had been forced by fire, shipwreck, the tall 
a building, or other sudden calamity, to make the deposit. It, 
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without being so forced, lie had selected the depositary, then the 
action was only for the single value. It was his own fault not to 
have chosen an honester man. (See Bk. iii. Tit. 14. o.) 

18. Ex maleficiis vero proditie 18. Actions arising from a delict 
actiones alite tantum poenas perse- are either for the penalty only, or both 
quendae causa comparatae sunt, aliie for the thing and the penalty, which 
tarn pcenffi quam rei persequendte makes them mixed. But, in an action 
et ob id mixtse sunt. Poenam tan- of theft, nothing more is sued for than 
turn persequitur quis actione furti ; the penalty ; whether, as in manifest 
sive enim manifesti agatm' qnadru- theft, the q uad ruple, or, in theft not 
pli sive nec manifesti dupli, de sola manifest, the double, is sued for. The 
poena agitur : nam ipsam rem pro- owner recovers the thing itself by a 
pria actione persequitur quis, id est separate action, by claiming it as pp- 
suam esse petens, sive fur ipse earn prietor, whether it is in the possession 
rem possideat, sive alius quilibet : of a thief or of any one else. He may 
eo amplius adversus furem etiam also bring against the thief a condiction 
condictio est rei. for the thing. 

Gai. iv. 8 ; D. xiii. 1. 7. 1. 

Persons who suffered from crimes had a private action against 
the wrongdoer for compensation, quite apart from, and indepen- 
dent of, the prosecution of the ofiender for his outrage on the 
laws of society. There was, indeed, something more than an 
exact compensation enforced by the private actions ; for, by way 
of penalty, the defendant had often to pay two, three, or four 
times the amount of loss actually sustained, and also to give back 
the thing or its value ; but still this penalty was given as a 
punishment for the injury to the individual, and not as a punish- 
ment for the infraction of public law. 

'19. Vi autem bonorum raptorum 19. An action for^gpods taken by 
actio mixta est, quia in quadruplo force is a mixed action, because the 
'rei persecutio continetui', posna au- tiling taken is included under the 
4^n tripli est. Sed et legis Aquiliae quadruple value to be recovered by 
actio de damno mixta est, non solum the action ; and thus the penalty is 
si adversus infitiantem in duplum but triple. The action introduced by 
agatur, sed interdum et si in sim- the lex Aquilia, for wrongly damage, 
plum quisque agit. Yeluti si quis is also a mixed action ; hot only when 
hominem claudum aut luscum occi- brought for double value against a 
derit, qui in eo anno integer et magni man denying liability, but sometimes 
pretii fuerit ; tanti enim damnatur, when the action is only for the single 
quanti is homo in ' eo anno plurimi value ; for instance, if a man has killed 
fuerit, secundum jam traditam divi- a slave, wko at the time of his death 
sionem. Item mixta est actio contra was lame, or wanted an eye, but within 
eos, qui relicta sacrosanctis ecclesiis the year, previous to his decease, was 
vel aiiis venerabilibus locis legati free fr’om any defect, and of great 
vel lideicommissi nomine dare dis- value, here, according to the distinc- 
tulerint usque adeo, ut etiam in tion previously laid down, the wrong- 
judicium vocarentur : tunc etenim doer is condemned to pay an amount 
et ipsam rem vel pecuniam, qu£e representing the greatest value of the 
relicta est, dare compeiluntur et slave within the year. The action is 
aliud tantum pro poena, et ideo in also mixed which is brought agamst 
duplum ejiis fit condemnatio. those who have dela yed t bie payment 

of a legacy, or fideicoTmi^ left to 
om’ holy churches, or other sacred 
IDlaces, until at last they have been 
summoned before a magistrate; for 
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then they are coinpellecl to give the 
thing, or to ])ay the money left by the 
deceased, and in addition an equivalent 
thing or an equal sum, by wa,\' of 
penalty ; and thus they are con- 
demned in a double amount. 


C. ix. 33. 1 ; D. ix. 2. 23. 3-G ; C. i. 3. 46. pr. and 7. 


Interdum et si in simplam. An action could be brought i')i 
simplnm under the lex Aquilia^ if the object of the action was 
not to determine whether the defendant had done the injury, but 
to fix the sum which would be the proper compensation for it. It 
could not be brought in slmphi'in to determine the fact of the 
defendant having done the injury : for if he denied it, the action 
was in duphim ; if he confessed it, there was no need of an action 
to prove what he confessed. 

Saerosanctis ecclesiis. The punishment had formerly been 
enforced in case of all legacies in which specific things had been 
given damnationem. (See Bk. hi. Tit. 27. 7.) 

Dare distnierint. Formerly the punishment had only been 
inflicted in case of an absolute refusal of the legacy. (C. i. o. 
46. 7.) 

The use in this paragraph of the word mdxtw in the sense of 
^ brought at once to recover a thing and to enforce a penalty,’ 
seems to have suggested the reference in the next paragraph to 
actions which were mixtce in a very different sense, viz., ‘both 
real and personal.’ 


20. Quaedam actiones mixtani 
eausam optinere videntur tarn in 
rem quam in personam. Qualis est 
familiae erciscundie actio, quio corn- 
petit coheredibus de dividenda here- 
ditate : item communi dividundo, 
quse inter eos redditur, inter quos 
aliquid commune ex quacuinque 
causa est, ut id dividatur : item 
finium re.^idorum, qusn inter eos 
agitur, qui confines agros liabent. 
In quibus tribus judiciis permit titur 
judici rem alicui ex litigatoribus ex 
bono et sequo adjudicare et, si unius 
pars prsegravari videbitur, eum in- 
vicem certa pecunia alteri condem- 
nare. 


20. Some actions are also mixed, as 
being both real and personal ; as, tor in- 
stance, the action familice erciscimdcr., 
brought between co-heirs for the i^ar- 
tition of the inheritance ; the action 
de comvmni divid'imdo, between part- 
ners for the division of things held for 
any reason in common ; also, the 
action finium- regundoTwm, between 
owners of contiguous estates. And, 
in these three actions, the judge, tbl- 
lowing the rules of equity, may gi^•o 
the property to any of the parties to 
the suit, and then condemn him, if be 
seems to have an undue advantage, to 
i)ay the other a certain sum of money. 


D. X. 1. 2. 1 ; D. X. 1. 3 ; D. x. 2. 55. 


These actions, though entirely personal, as being founded on 
obligations and brought against particular persons, are here said 
to seem in one aspect like real actions, because they involved an 
adjudicaUo, Particular things were adjudged and given over to 
the parties. Even here, however, the analogy to real actions was 
not very complete, as r ^l a c tions were always brought for sonu,^ 
definite thing, ascertafnable before action ' wa^s brought ; but, 
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then they are compelled to give the 
thing, or to pay the money left by the 
. deceased, and in addition an equivalent 

thing or an equal sum, by wa,\' of 
penalty ; and thus they are con- 
demned in a double amount. 

C. ix. 33. 1 ; D. ix. 2. 23. 3-G ; C. i. 3. 46. pr. and 7. 

Interdum et si in simplam. An action could be brought in 
simplnm under the lex Aqniliaj if the object of the action was 
not to determine whether the defendant had done the injury, but 
to fix the sum which would be the proper compensation for it. It 
could not be brought in slmplmn to determine the fact of the 
defendant having done the injury : for if he denied it, the action 
was in diiphum ; if he confessed it, there was no need of an action 
to prove what he confessed. 

SaGTOsanctis ecclesUs. The punishment had formerly been 
enforced in case of all legacies in which specific things had been 
given damnationem. (See Bk. iii. Tit. 27. 7.) 

Bare distnierint. Formerly the punishment had only been 
inflicted in case of an absolute refusal of the legacy. (C. i. o. 
46. 7.) 

The use in this paragraph of the word mdxtw in the sense of 
^ brought at once to recover a thing and to enforce a penalty,’ 
seems to have suggested the reference in the next paragraph to 
actions which were rmxtai in a very different sense, viz., ^both 
real and personal.’ 


20. Quaedam actiones mixtani 
eausam optinere videntur tarn in 
rem quam in personam. Qualis est 
familiae erciscundie actio, quio corn- 
petit coheredibus de dividenda here- 
ditate : item communi dividimdo, 
qu£e inter eos redditur, inter quos 
aliquid commune ex quacumque 
causa est, ut id dividatur : item 
finium regundorum, qusn inter eos 
agitur, qui confines agros liabent. 
In quibus tribus judiciis permit titur 
judici rem alicui ex litigatoribus ex 
bono et sequo adjudicare et, si unius 
pars prsegravari videbitur, eum in- 
vicem certa pecunia alteri condem- 
nare. 


20. Some actions are also mixed, as 
being both real and personal ; as, tor in- ‘ ' 
stance, the action familiw erciscimdcG, 
brought between co-heirs for the par- 
tition of the inheritance ; the action < 
de comimmi dividundo, between part- 
ners for the division of things held for 
any reason in common ; also, the - 
action finium- regundornm, between 
owners of contiguous estates. And, 
in these three actions, tlie judge, fol- 
lowing the rules of equity, may gi^•o 
the property to any of the parties to 
the suit, and then condemn him, if he 
seems to have an undue advantage, to 
i)ay the other a certain sum of money. 


D. X. 1. 2. 1 ; D. X. 1. 3 ; D. x. 2. 55. 


These actions, though entmely personal, as being founded on 
obligations and brought against particular persons, are here said 
to seem in one aspect like real actions, because they involved an 
adjudicaUo, Particular things were adjudged and given over to 
the parties. Even here, however, the analogy to real actions was 
not very complete, as rea l a ctions were always brought for sqnu,^ 
definite filing, ascertainabie before ffie “ aVtion ’ brought ; but, 
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except ill tlie case of an indivisible tiling or one wbicli it was not 
expedient to divide (the case referred to in the last clause of the 
paragraph), the thing to be adjudged was only ascertained' by the 
action. 

As to the formula in these actions, see Introd. sec. 103. In 
these actions no distinction can properly be made of plaintiff and 
defendant. Ulpian says, ^ Mixtce stird' adianeSj in qtdhu^ 
actor est.’ (D. xliv. 7. 37. 1.) The judge discharged the function 
assigned him equally for the benefit of all persons interested in 
the subject-matter of the action. (See Tit. 17. 4-7.) 

21. Omnes aiitem actiones vel in 21. All actions are for the single, 
simpliim conceptse sunt vel in dn- double, triple, or quadruple value ; 
plum vel in triplum vel in quadra- beyond that no action extends, 
plum: ulterius autem nulla actio 

extenditur. 

. , B. ii. 8. a. 

f, I.-":- ■ ■ ■ _ ■ 

We have now the fouiiili division of actions, that, namely, 
according to the a mount of t he condemnation. 

In actions which were in (kiplum^ in triplum^ or in qua- 
druplum conceptm^ the intentio only contained an estimate of the 
single value, the amount of actual loss, and then in the con- 
demnatio this was doubled, tripled, or quadrupled, as the case 
might be ; the word conceptce^ therefore, which properly refers to 
the intentio, is not very strictly used. 

22. In simplum agitur veluti ex 22. The simple value is sued for ; 
t ' ; stipulatione, ex mutui datione, ex as, for example, in case of a stipulation, 

empto, vendito, locato, conducto, a contract of mutuum, a sale, a letting 
mandate et deiiique ex aliis com- on hire, a mandate, and in numberless 
pluribus causis. other cases. 

If a person stipulated that in a certain case his debtor should 
give him double or triple of the value of the sum owed, the 
action brought to enforce the stipulation would still be in simplum 
concepta. It would be the agreement, and not the action, which 
would double or triple the sum to be paid. 

; In duplum agimus veluti 23. The double value is sued for; 

furti nec manifesti, damni injurise as, for example, in an action of theffc 
• ex lege Aquilia, deposit! ex quibus- not manifest, of wrongful injury under 

■'^'dam ' casibus : item servi corrupt!, the Zca; ancT, "in Certain cases, 

. f,, , qUse competit in eum, cujus hortatu in- an action of deposit. Also in an 
• ■ consiliove servus alienus fugerit aut action on "account of the corruption of 
f contumax adversus dominum factus a slave brought against him by whose 
est aut luxuriose vivere cceperit aut advice or instigation the slave has lied 
, denique quolibet modo deterior from his master, has grown disobedient 
'"^factus sit (in qua actione etiam towards him, become dissolute in his 
j earum rerum, quas fugiendo servus habits, or been made in any manner 
abstuht, sestimatio deducitur) : item worse ; and, in this action, an estimate 
ex legato, quod venerabilibus locis is also to be made of whatever things 
rehetum est, secundum ea, quae the slave has stolen from his master at 

supra diximus. his flight. An action also for the 

detention of a legacy, left to a sacred 
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place, is brought for double \'alue, as 
we have before stated. 

Gai. hi. 190; Gai. iv. 9, 171; D. xvi. 3. 1. 1; B. xi. 3. 1. pr. ; C. i. 3. 

46. 7. 


Depositl ex quWiisdam oasibus^ i.e. w'lien made under tlic^ pres- 
sure of a sudden calamity. (See note on par. 17.) 


24. Tripli vero, cum qniclam 
majorem vene aistimationis qiianti- 
tatem in libello conventionis in- 
seruit, iit ex hac causa viatores, id 
est exsecutores litium, ampliorem 
summam sportulariim nomine exi- 
gerent : tunc enim quod propter 
eorum eausam damnum passus fuerit 
reus, id triplum ab actore conse- 
quetur, ut in hoc triplo et simplum, 
in quo damnum passus est, connu- 
meretm*. Quod nostra constitutio 
induxit, quae in nostro codice fulget, 
ex qua dubio procul est ex lege 
condicticiam emaiiare. 


24. The triple \'alue is sued for 
when any person inserts in his state- 
ment of demand a greater sum than is 
due to him, so that the viatores, that is , ) ■ 
the officers of suits, exact a la,rger stum ^ 
as their fee. In this case the defend- * ‘ 
ant may obtain from tlie plaintitf tlie ' 
triple value of the loss he has sustained • " 
by giving the fee, but the amount ,' ,, 
which, by being overcharged, he dis- 
bm'sed is counted as one of the three 
sums in the triple value. Tins a con- 
stitution inserted in oui* code lias 
established, on whicli constitution, 
•without doubt, a statutory eondiction 
may be grounded. 


C. hi. 10. 2. 


In the old law there had been other actions i/ih trijd/imi, a.s 
those furti concepti and furti ohlati. (Gai. iii. 191 ; see '^llt. 1. 

4 of this Book.) The action, of which Justinian speaks in this 
paragraph, had been substituted by him for the penalty of entirely 
losing all right of action, to which a plaintiff' who sued for more 
than was due to him had been liable. (Gai. iv. 53.) 

The lihellus conventionis^ in the system of civil process obtain- 
ing in the Lower Empire, was the notification of an action and its 
grounds delivered by a bailiff of the court (vicitor^ excumtor) to a 
defendant, who, on the receipt of it, had to give security for bis 
appearance before the judex. It thus, in the extraordhuirki 
replaced the old vocatio in jus. Gondictio ex lepe is literally a 
^eondiction under a statute.’ (See Introd. sec 111.) y 

2r>. The quadruple value is sued 
for ; as, for example, in an action for ^ 
manifest tlieft, in an action (pcodvtetvs 
causa, and an action relating to nioncw' 
given to any one to sot on foot, or to*^ 
desist from, a vexatious suit. The sta.- 
tutory eondiction is also foi' the qua- ^ 
druide value, which is established in 
our constitution against those oflicers 
of suits who demand anything from 
the defendant, contrary to tlie regula- 
tions of the constitution. 

Gai. iii. 189 ; D. iv. 2. 14. 1 ; D. iii. 6. 1. pr. ; C. iii. 2. 4. 

Be ea pecimia qum datur. Titius is bribed by some one to 
institute a vexatious suit, or he threatens to bring a vexatious suit, 


25. Quadrupli veluti furti mani- 
festi, item de eo, quod metus causa 
factum sit, deque ea pecunia, quie in 
hoc data sit, ut is, cui datur, ealum- 
nite causa negotium aliciii faceret 
vel non faceret : item ex lege con- 
dicticia a nostra constitutione oritm*, 
in quadruplum condemnationein im- 
ponens his exsecutoribns litium, qui 
contra nostrae constitntionis normam 
a reis quidquam exegerint. 
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and the person he threatens pays him not to bring it. In either 
case an action in cputdriijdnm lies against him. 

26. Seel fiH’ti quidem nec mani- ' 26. But an action of theft not 

festi actio et servi corrupti a ceteris, manifest, and an action on account 
de quibus simiil locuti sumus, eo dif- of a slave corrupted, differ from the 
fert, quod lise actiones omnimodo others, which we have placed under 
dupli sunt : at illffi, id. est damni in- the same head, in that they are always 
juii^e ex lege Aquilia et interdum brought for double the value ; but the 
deposit!, infitiatione duplicantur, in others, that is, the action given by the 
coiifitentem autem in simplum dan- lex Aquilia for a wrongful injury, and 
tiir : sed ilia, quae de his competit, the action of deposit under pressure, 
quae relicta venerabilibus locis sunt, are brought for the double value in 
non sohun infitiatione duplicatur, case of denial; but if the defendant 
sed et si distulerit relicti solutionem, confesses, the single value only can be 
usque quo jussu magistratuum nos- recovered. In actions brought ’ for 
trorum conveniatur ; in coiifitentem things given to sacred places, double 
vero et antequam jussu magistra- is recovk*ed, not only on the denial of 
tuum conveniatur solventem simpli the defendant, but also on payment 
redditur. being delayed until a magistrate orders 

an action to be brought ; but it is the 
single value only that can be recovered, 
if the debt is acknowledged, and paid 
before such an order is given. 

Gai. iv. 0, 171, 173 ; C. i. 3. 46. 7. 

27. Item actio de eo, quod metus 27. The action quod uietus causa 

causa factum sit, a ceteris, de quibus difiers also from the other actions in- 
siinul locuti sumus, eo differt, quod eluded under the same head, because 
ejus natiu'a tacite eontinetur, ut, qui it is tacitly implied in the nature of 
judicis jussu ipsam rem actori resti- this action, that a defendant, who, in 
tuat, absolvatur. Quod in ceteris obedience to the command of the 
casibus non ita est, sed omnimodo judge, restores the things taken, ought 
quisque in quadruplum condemna- to be acquitted ; in all the other actions, 
tur, quod est et in fiu’ti manifesti on the contrary, the defendant is al- 
actione. ways condemned to pay the fourfold 

value, as, for instance, in the action 
of manifest theft. 

D. iv. 2. 14. 1, 4. 

The aotio quod metus causa was given to a person who had, 
while under constraint from the fear of actual or threatened vio- 
lence, alienated anything, created real rights, or entered into an 
obligation. It could he brought against any one who profited by 
what had been done. (D. iv. 2. 14. 3.) The action was, as the 
text informs us. arhitraria. (See Introd. sec. 106.) 

28. Actionum autem qiuedam 28, Again, some actions are home 
bonae fidei simt, quaedam strict! juris, fidei, some are stricti juris. Of those 

^ 'Bonin fidei sunt h® : ex empto, ven- honm fidei there are the following: 

dito, locato, conducto, negotiorum the actions emqyti and venditi, locati 
gestorum, mandati, dei^ositi, pro and conducti, negotiorum gestorum ; 
socio, tutelae, commodati, pignerati- those brought on a mandate, deposit, 
cia, familise erciseundin, communi partnership, tutelage, loan, or pledge ; 
dividundo, prsescriptis verbis, quae the action familim erciscitndce ; that 
de sestimato proponitur, et ea, qu® communi dividundo ; the action pree- 
ex permutations competit, et heredi- scriptis verhis^ arising from a commis- 
tatis petitio. Quamvis eiiim usque sion to sell at a fixed price, or an ex- 
adhuc incertum erat, sive inter change; and the demand of an in- 
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and the person he threatens pays him not to bring it. In either 
case an action in cjiiaxlntjdmn lies against him. 


26. Sedfeti quidem nec mani> 
festi actio et servi corriipti a ceteris, 
de quibus simiil lociiti snmns, eo dif- 
fert, quod lise actiones omnimodo 
diipli simt : at illffi, id. est damni in- 
jui’i^fi ex lege Aquilia et interdum 
depositi, infitiatione diiplicantnr, in 
coiifitentem aiitem in simplum dan- 
tiir: sedilla, quse de his competit, 
qiii© relicta venerabilibiis locis smit, 
non sohnn infitiatione dnplicatnr, 
sed et si distulerit relicti solutionem, 
usque quo jussu magistratimm nos- 
trorum conveniatiir ; in confitentem 
vero et antequam jussu magistra- 
tuuin conveniatur solventem simpli 
redditur. 


26. But an action of theft not 
manifest, and an action on account 
of a slave corrupted, differ from the 
others, which we have x)laced under 
the same head, in that they are always 
brought for double the value ; but the 
others, that is, the action given by the 
lex Aquilia for a wrongful injury, and 
the action of deposit under pressure, 
are brought for the double value in 
case of denial; but if the defendant 
confesses, the single value only can be 
recovered. In actions brought’ for 
things given to sacred ]3laces, double 
is recovered, not only on the denial of 
the defendant, but also on payment 
being dela^^ed until a magistrate orders 
an action to be brought ; but it is the 
single value only that can be recovered, 
if the debt is acknowledged, and paid 
before such an order is given. 


Gai. iv. 9, 171, 173 ; C. i. 3. 46. 7. 


27. Item actio de eo, quod metus 
causa factum sit, a ceteris, de quibus 
siimil locuti sumus, eo differt, quod 
ejus natiu'a tacite continetur, ut, qui 
judicis jussu ipsam rem actori resti- 
tuat, absolvatur. Quod in ceteris 
casibus non ita est, sed omnimodo 
quisque in quadruplum condeinna- 
tur, quod est et in fiu‘ti manifesti 
actione. 


27. The action quod metus causci 
differs also from the other actions in- 
cluded under the same head, because 
it is tacitly implied in the nature of 
this action, that a defendant, who, in 
obedience to the command of the 
judge, restores the things taken, ought 
to be acquitted ; in all the other actions, 
on the contrary, the defendant is al- 
ways condemned to pay the fourfold 
value, as, for instance, in the action 
of manifest theft. 


D. iv. 2. 14. 1, 4. 


The aotio quod metus causa was given to a person who had, 
while under constraint from the fear of actual or threatened vio- 
lence, alienated anything, created real rights, or entered into an 
obligation. It could be brought against any one who profited by 
what had been done. (D. iv. 2. 14. 3.) The action was, as the 
text informs us. arhitraria. (See Introd. sec. 106.) 


28. Actionum autem qiuedam 
bonae fidei smit, quaedam strict! juris. 
'BbniB fidei sunt hae : ex empto, ven- 
dito, locato, conducto, negotiorum 
gestorum, mandati, depositi, pro 
socio, tutelae, commodati, pignerati- 
cia, familise erciseund®, communi 
dividundo, prsescriptis verbis, quse 
de sestimato proponitur, et ea, quse 
ex permutatione competit, et heredi- 
tatis petitio. Quamvis enim usque 
adhtic incertum erat, sive inter 


28. Again, some actions are home 
fide% some are stricti juris. Of those 
ho7im fidei there are the following : — 
the actions emq>ti and vetiditi, locati 
and conducti, negotiorum gestorum ; 
those brought on a mandate, deposit, 
partnership, tutelage, loan, or pledge ; 
the action familice erciscundce ; that 
commtini dividundo ; the action jprce- 
scrvptis verbis, arising from a commis- 
sion to sell at a fixed price, or an ex- 
change ; and the demand of an in- 
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bonte fidei jndicia conmimeranda sit lieritance, For altlio-a»h it was t3l 
sive non, nostra tamen constitutio recently, doubtful whether this’ last 
aperte earn esse bon® fidei disposmt. action should be included amon" 

those fidei, our constitution has 

clearly decided that it is to be included 
among them. 

Gai. iv. 62 ; C. hi. 31. 12. 3. 

k V 

We her© enter on the fifth division of actions, that, namely, 
according to the powers given to the judge, and according to 
which they are divided into actione-v home fidei, actiones. stricti jum, 
and actiones arhitrarice. 


In actions bonce ficlei^ the ^YOvds ex bona fide ^ or some equiya- 
lent expression, were permitted to be added to the formula, so that 
the intentio, which was always ran, qiiiapdcl dare, or facere, 

or jpTcestare ojoortet ex bond fide. The actions in which this was 
permitted were all pr^orian. Justinian here gives a list of them ; 
and probably, though hot quite certainly, the list is meant to be 
a complete one. The principal effects of this addition to the 
formula were : — (1) That all circumstances tending to show 
dolus mcdiis were taken into consideration, without an exception 
dohi mali being inserted. (D. xxx. 84. 5.) (2) Every assistance 

which the consideration of customs and common use could give to 
the determination of the particular question was permitted to 
affect the decision of the judge. (D. xxi. 1. 31. 20.) (3) The 

judge would notice any counter claims w^hich the defendant might 
have arising out of the same set of circumstances which gave rise 
to the action of the plaintiff (Gai. iv. 63), and would provide for 
future contingencies, as, e.g., in an action lyro socio, he met the 
case of one partner having taken on himself liabilities not as yet 
enforceable. (D. xvii. 2. 38. pr.) (4) And, lastly, interest was 
due on the thing withheld from the time it ought to have been 
given. (D. xxii. 1. 32. 2.) 

In the actions strictl juris, the judge was obliged to adhere 
strictly to the principles of the c ivil law. Dolus malus, or counter 
claims, could not be taken into consideration unless exceptions 
were inserted bringing them before the notice of the judge. And 
interest could not generally be claimed from before the time of the 
litis contestatio, except by special stipulation. (D. xii. 1. 31.) 
It was the actions derived from the jus civile, i.e. real actions and 
condictions, that were strictl juris. That a real action should, as 
in the case of the petitio hereditatis, be ho7ice fidei, was quite an 
exception. But the petitio liereditaMs had characteristics which 
allied it with personal actions, liaJjet pi^cestationes qitasdam per- 
sonciles. (D. v. 3. 25. 18.) It could only be brought against 
those who possessed an inheritance (1) pro herede, i.e. as heir^ or 
bonorum possessor, or (2) pro possessore. Fro possessore possidet 
prcedo qui interrogatus cur possicleat, respOThsiurus sit rqiaa possideo^ 
i.e. a possessor who does not pretend to justify his possession by 
any legal title. (D. v. 3. 11 and 12.) And not only was the 
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j:ietUio hereclitatis thus personal in the sense of being limited to 
two classes of persons, but it had some of the consequences of a 
personal action. By it the plaintiff could recover from the pos- 
sessor moneys he had derived from the inheritance, and it could 
be brought against debtors of the deceased to make them pay 
what they -owed to the inheritance in case these debtors claimed 
to retain their debts as being the right heirs. (D. v. 3. 13. 15 ; 
D, V. 3. 42.) The jurists had been divided on the point whether 
in a petitio JierecUtaMs cognisance could be taken of dolus malus 
without an exoeptio, Justinian decided that it could, the action 
being treated as one honce fidei 

Admies arhitrarice are treated of in paragr. 31. 

■ An action prcesGriptis 'cerhis^ otherwise in factum prmmiptis 
verbis, or civilis in factum, was, as we have elsewhere said, an 
action in which at the head of the formula were placed words 
stating the facts giving rise to a contract which did not come 
under any of the heads of contracts bearing a particular name. Of 
these actions, which were always hona.^ jldei and m jus conceptcv, 
the two mentioned in the text are only examples. In the contract 
permutatio, each party made a contract re, i.e. by depositing the 
thing bartered with the other; but the thing given was not given 
as a mutuum, a commodatum, a deposit-urn, or a pignus, and 
therefore the circumstances had to be stated specially. The action 
de cestimafo was given when a thing was entrusted to another to 
sell for a certain sum ; the agent being permitted to retain all he 
received above that given, and to give back the thing if he could 
not obtain the price fixed. This was not precisely a locatio, a 
societas, or a mandatum, and therefore the action was given in 
the form of one prcescriptis ve-rhis. (See Bk. iii. Tit. 13. 2. 
note 4.) 


29. Fuerat antea et rei uxorhc 
actio ex bonae fidei judiciis : sed 
cum, pleniorem esse ex stipulatu ac- 
tionem invenientes, omne jus, quod 
res uxoria ante habebat, cum multis 
divisionibiis in ex stipulatn actionem, 
qiise de dotibus exigendis proponitiu, 
transtulimus, merito rei uxorias ac- 
tione sublata, ex stipulatn, quae pro 
ea introducta est, naturam bonse 
fidei judicii tantum in exactione 
dotis meruit, ut bonse fidei sit. Sed 
et tacitam ei dedimus hypothecam : 
prasferii autem aliis creditoribus in 
hypothecis tunc censuimus, cum ipsa 
inulier de dote siia experiatm’, cujus 
soliiis providentia hoc induximus. 


D.iv 


29. Formerly, there was the action 
rei uxorice, which was included among' 
the actions ho7icB fidei ; but finding the 
action ex siipulatu to be more advan- 
tageous, we have transferred, but with 
many distinctions, to the action vx 
stipiolatu,vAieri given for the recovery of 
maiTiage portions, all the effects before 
attaching to the action rei uxoiuce ; the 
actio rei uxorice being then reasonably 
done away with, the action ex stipidatu, 
by which it is rej)laced, naturally as- 
sumed the character of an action ho}ia> 
fidei, but assumed it only when brought 
for the recovery of a marriage portion. 
We have also given the wife an implied 
mortgage, but when we prefer her to 
mortgagees, we do so only whenever 
she herself sues for her marriage por- 
tion. For it is to her personally that 
we grant the privilege. 


8 ; C. V. 13 ; C. viii. 18. 12. 1. 
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29. Formerly, there was the action 
rei uxorice^ which was included among' 
the actions houce fidei ; but finding the 
action ex stipulatu to be more advan- 
tageous, we have transferred, but with 
many distinctions, to the action vx 
sti2yulatu,\Yh.en given for the recovery of 
maiTiage portions, all the effects before 
attaching to the action rei uxor ice ; the 
actio rei uxorice being then reasonably 
done away with, the action ex skpulatu , 
by which it is rej)laced, naturally as- 
sumed the character of an action ho}ice 
fidc% but assumed it only when brought 
for the recovery of a marriage portion. 
We have also given the wife an imx^lied 
mortgage, but when we prefer her to 
mortgagees, we do so only whenever 
she herself sues for her marriage por- 
tion. For it is to her personally that 
we grant the privilege. 


D. iv. 5. 8 ; C. v. 13 ; C. viii. 18. 12. 1. 
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111 order to enforce the restitution of a marriage portion after 
the dissolution of the marriage, the actio rei iixorice was giyen ; 
but sometimes the wife or other person entitled (Bk. ii. Tit. 7. 3. 
note), not content with the remedy, stipulated with the husband 
for the restitution, and thus secured the power of bringing an 
action ex stiiyidatu. 

In the actio rei uxorice, which was an action ho 7 ice fidei^ the 
husband could, for different reasons, make certain deductions in 
his restitution of the dos. He had three years in which to make 
restitution by thirds of all things quce numero, 'pondere^ men- 
mrwve constant ; he could oppose to the action the henefixium 
competenticej that is, he was only condemned to pay quantum 
facere potest; and he could deduct the useful as well as the 
necessary expenses he had incurred in managing the dotal pro- -■ 
perty. (See paragr. 37.) The wife could not transmit the action 
to her heirs, and if her husband was deceased, and she had 
benefited by his testament, she could not both accept the gift 
under the testament, and also ask for the restitution of her portion, 
but was obliged to abandon either the one advantage or the other. 
(Ulp. Eeq. 6, 6. et seq.) 

None of these drawbacks attended the action ex stipulatu. 
There could be no deductions, no delay in payment, no regard to 
the husband’s power to pay. The action passed to the heirs of the 
wife, and she could take, in addition, anything given her by hen 
husband’s testament. 

Justinian united the two actions into one. However the dos 
might have been given, and whether there had really been any 
stipulation to restore it, a tacitci stvpidcdio was, in every case, to 
be supposed. The actio rei iixorice was to be abolished, and all 
actions for the restitution of a marriage portion to be brought ex 
stipidatu. But then, this action was treated as one honce fidei^ 
and produced most of the advantages which the husband had 
enjoyed under the actio rei iixoriw. He had a year in which to 
restore all moveables ; he could cl aim th e henefic mm competenticey 
and might ^duct the necessary expenses he had been put to. 
(See paragr. order to make the position of the 

wife more secure, Justinian gave her an implied mortgage on the 
effects of her husband, taking priority over all other incumbrances 
— a privilege, however, personal to herself. (C. v. 13. 1.) 

30. In bonoe fidei autem judiciis 30. In all actions honcB fidei fall 
libera potestas permitti videtur jti- power is given to the judge to deter- 
diei ex bono et aequo aestimaiidi, mine, according to the rules of equity, 
quantum actori restitui debeat. In how much ought to be restored to the 
(po et illud continetur, ut, si quid plaintiff; whence it follows that when 
invicem actorem praestare oporteat, the plaintiff also is found to be indebted 
eo compensato, in reliquum is, cum to the defendant, the debtor ought to 
quo actum est,* condemnari debeat, be allowed to set off the sum due to 
Bed et in strictis judiciis ex rescripto him, and to be condemned only to pay 
divi Marci opposita doli mali excej)- the difference. Even m actions 
tione compensatio inducebatur. Bed jtcris, a rescript of the Emperor Marcus 
nostra eonstitutio eas compensa- permitted a set-off to be claimed, by 
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tiones, qiiae jure aperto nituntur, 
latius introduxit, ut actiones ipso 
jure minuant sive in rem sive per- 
sonales sive alias quasciimqne, ex- 
cepta sola deposit! actione, cui 
aliquid eompensationis nomine op- 
poni satis impium esse credidimiis, 
ne sub prsetextu eompensationis de- 
positarum rerum quis exactione de- 
fraudetur. 


opposing the exception of fraud; but 
our constitution, when the debt due 
to the defendant is evident, has given 
a greater latitude to claims of set-otf ; 
for now actions, real or personal, or of 
whatever kind, are i^oso jure reduced 
by the claim, with the exception only 
of the action of deposit, against which 
we have judged it higlily improper to 
permit any claim of set-off to be made, 
lest under this pretence any one should 
be fraudulently prevented from i*e- 
covermg the thing deposited. 


Gai. iv. 61 ; C. iv. 31. 14. pr. and 1 ; C. iv. 34. 11. 


THe subject of com]yensatio will be treated of more fully undei* 
paragr. 39. 


31. Pr-aeterea quasdam actiones 
arbitr arias, id est ex arbitrio judicis 
pendent es, appellainus, in quibus 
nisi arbitrio judicis is, cum quo 
agitm*, actori satisfaciat, veluti rem 
restituat vel exhibeat vel solvat vel 
ex noxali causa servum dedat, con- 
■denmari debeat. Sed istse actiones 
tarn in rem qiiam in personam in- 
^’eniuntiu. In rem veluti Publiciana, 
Serviana de rebus coloni, quasi 
Serviana, quse etiam hypothecaria 
vocatiir : in personam veluti quibus 
de eo agitur, quod aut metus causa 
aut dolo malo factum est, item qua 
id, quod certo loco promissum est, 
X)etitui*. Ad exhibendum quoque 
actio ex arbitrio judicis pendet. In 
his enim actionibus et ceteris simili- 
bus permittitur judici ex bono et 
sequo secundum cujusque rei, de qua 
actum est, naturam aestimare, quem- 
admodum actori satisfieri 02 :>orteat. 


31. Some actions, again, are called 
arbitrary, as depending upon the ar- 
hitrmvi of the judge. In these, if the 
defendant does not, on the order of 
the judge, give the satisfaction awarded 
by the judge, and either restore, ex- 
hibit, or pay the thing, or give up a 
slave that has committed an injury, lie 
ought to he condemned. Of these ar- 
bitrary actions some are real and some 
personal: real, as the actions Puhli’ 
dan a, Ser v iayia as to the property of 
a farmer, and quasi Serviana^ also 
called liyqJothecaQ'ia ; personal, as those 
by which a suit is commenced on ac- 
count of something done through fear 
or fraud, and that by which something 
is sought which was promised to be 
paid at a particular place. The action 
ad exhibendum also depends on the ur- 
hitrium of the judge. In these actions, 
and others of a like nature, the judge 
may determine, according to the prin- 
ciple^ of equity and the circumstances 
of 'the pm’ticular case, the satisfaction 
which the plaintiff* ought to receive. 


D. vi. 1. 18 ; D. iv. 2. 14. 4 ; B. xiii. 4. 4. 1 ; D. xx. 1. 16. 3 ; I), iv. 3. 18. 


In the acUones arhitreorice the judge was instructed only to 
condemn the defendant in a sum of money, if he did not satisfy 
the demand of the plaintiff, supposing that demand was well 
founded. When, therefore, the judge had ascertained the validity 
of the plaintiff's claim, he issued an order (arbitrmm) to the de- 
fendant, and at the same time condemned him to pay, in case of 
his refusal, a sum proportionate to the value of what was claimed. 
cpianti ea res erit. This was fixed, if the defendant, vhen ordered 
• to restore a thing, had fraudulently put it out of his power to 
restore it, by the plaintiff himself, who stated on his oath (D. 
xii. 3. 5) the amount he considered fairly due to him as compen- 
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actio ex arbitrio judicis pendet. In 
his enim actionibus et ceteris simili- 
bus permittitur judici ex bono et 
sequo secundum cujusque rei, de qua 
actum est, naturam aestimare, quem- 
admodum actori satisfieri oj^orteat. 


31. Some actions, again, are called 
arbitrary, as depending upon the ar- 
hitriuvi of the judge. In these, if the 
defendant does not, on the order of 
the judge, give the satisfaction awarded 
by the judge, and either restore, ex- 
hibit, or pay the thing, or give up a 
slave that has committed an injury, lie 
ought to he condemned. Of these ar- 
bitraiy actions some are real and some 
personal: real, as the actions Puhli- 
ciaiia, Serviayia as to the property of 
a farmer, and quasi Serviana^ also 
called hyqyothecaria ; personal, as those 
by which a suit is commenced on ac- 
count of something done through fear 
or fraud, and that by which something 
is sought which was promised to be 
paid at a particular place. The action 
ad exhibendum also depends on the ar- 
hitrium of the judge. In these actions, 
and others of a like nature, the judge 
may determine, according to the prin- 
ciple^ of equity and the circumstances 
of 'the pm'ticular case, the satisfaction 
which the plaintiff* ought to receive. 


D. vi. 1. 18 ; D. iv. 2. 14. 4 ; B. xiii. 4. 4. 1 ; D. xx. 1. 16. 3 ; I), iv. 3. 18. 


In the acUones evrUtrarim the judge was instructed only to 
condemn the defendant in a sum of money, if he did not satisfy 
the demand of the plaintiff, supposing that demand was well 
founded. When, therefore, the judge had ascertained the validity 
of the plaintiff’s claim, he issued an ovdiev (cirhitriiim^ to the de- 
fendant, and at the same time condemned him to pay, in case of 
his refusal, a sum proportionate to the value of what was claimed. 
quanti ea res erit. This was fixed, if the defendant, vhen ordered 
• to restore a thing, had fraudulently put it out of his power to 
restore it, by the plaintiff himself, who stated on his oath (D. 
xii. 3. 5) the amount he considered fairly due to him as compen- 
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satioii; otherwise tlie jnilex fixed the amount according to tlie 
circumstances of the case ; and, at any rate in the time of Ulpiaii, 
the mtinm mUitarls was employed, by the direction of the judge, 
to put the plaintiff in possession, when the defendant had the thing 
in his possession and would not give it up. (D. vi. 1. 68.) 

Actions m rem were enforced by being made arhitra/nre^ and 
all actions in rem were so enforced. (See Tit. 17. 2.) In real 
actions the satisfaction ordered by the judge was to restore the thing. , 
In the (wtio Serviana and the actio qv,asi--SGrviana.^ the arlniriirm 
was alternative, and the defendant Avas ordered either to pay the 
debt or to give up the thing * pledged, and in default was con- 
demned to the amount of the value of the thing pledged. (D. xx. 
1. IG. 3.) It is to this case that the words ^ vel solrat' in the 
text refer. When the thing claimed was restored, the eonde'mnat}o 
might still be made available for the fructux. (D. vi. 1. 68.) 
Among personal actions, those iinocl metm do dolo maln^ 

and ad exJiihendum Avere arhltrarue, because they Avere brought 
virtually to liaA^e something restored or exhibited. The action de 
eo qaod eerto loro jiromi.^sam ed Avas made arhiiniria, for the 
peculiar reason mentioned below. 

With respect to the arUfj (fiiad mctas raa.sa>^ see paragr. 25 
and 27. The adio de dulo nudo wa-s given to avoid the conse- 
quences of a dolus but only when there was no other 

means of avoiding them (I), iv. 3. 1. 1) ; it was in simiplam; it 
subjected the defendant, if condemned, to infamy, and had to be 
brought within a year. (D. iv. 3. 29.) 

As will be found from Tit. 12. 2, in every action the defendant 
Avas to be absolved if, before sentence was given, lie satisfied the 
demands of tlie plaintiff. 

Qjiui id^ quod redo loro promisswm ed^ jmtUa.r. When a 
contract Avas made in Avhich it was agreed that payment sliould be 
made at a particular place, the creditor could not demand pay- 
ment anywhere else. If lie did, he asked for more tlian was 
his due, and Avas subject to the consequences of a jilits^petifio, 
(See paragr. 33.) Supposing, indeed, the action brought on tlie 
obligation was one honw jidei, or had an intentio inrerta^ as being 
for an undetermined object, then, as the judge Avould take into 
account all the circumstances of the case, and allow the defendant 
the benefit of whatever difference being sued in a wrong place 
could be supposed to make to him, the consequence of this plas-^ 
petUio would be immaterial. But if the action avUvS stricti j5o*/.s* 
and fora thing certain, the plaintiff could not havebrouglit it else- 
AAdiere than in the place named without incurring the consequences 
of a plm-petitio^ had not the jirastor come to his relief and given 
him the acMo^ mentioned iii the text. By this action 

the creditor AA^as alloAved to sue in a place other than that agreed 
upon, but the praetor compensated the debtor by giving him an 
advantage. The action was made (irhitraria^ and the debtor was 
ordered to pay Avhat the creditor claimed, or to give security that 
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satioii ; otherwise tlie jV.ckr fixed the amount according to tlie 
circumstances of the case ; and, at any rate in the time of Ulpiaii, 
the mam.is miUtarls was employed, by the direction of the judge, 
to put the plaintiff in possession, when the defendant had the thing 
in his possession and would not give it up. (D. vi. 1. 68.) 

Acdons m rem were enforced by being made and 

all actions m rem were so enforced. (See Tit. 17. 2.) In real 
actions the satisfaction ordered by the judge was to restore the thing. , 
In the nrtio Serviana and the aGtio quasi-^Serviana.^ the arlntrium 
was alternative, and the defendant Avas ordered either to pay the 
debt or to give up the thing * pledged, and in default was con- 
demned to the amount of the value of the thing pledged. (D. xx. 
1. IG. 3.) It is to this case that the words ^ vel solrat' m the 
text refer. When the thing claimed was restored, the eondemiudiG 
might still be made available for the friictn><. (D. vi. 1. 68.) 
Among personal actions, those qjiod metm do dolo maln^ 

and ad exhihendum Avere arbltrarke, because they Avere brought 
virtually to have something restored or exhibited. The action de 
eo (piod eerto loro proinl.^i^am ed Avas made (fehUraria., for tlie 
peculiar reason mentioned below. 

With respect to the arilu (/UDd mcfia< raai^a,^ see paragr. 25 
and 27. The adlo de dulo nudo wa-s given to avoid the conse- 
quences of a dolas but only when there was no other 

means of aAmiding them (I), iv. 3. 1. 1) ; it Avas in mnphvni] it 
subjected the defendant, if condemned, to infamy, and had to be 
brought within a year. (D. iv. 3. 29.) 

As will be found from Tit. 1.2. 2, in every action the defenchint 
Avas to be absolved if, before sentence was given, lie satisfied the 
demands of the plaintiff. 

QpUj id^ quod rerto loco promii^sttm ed^ peMtar. When a 
contract Avas made in which it was agreed that payment sliould be 
made at a particular place, the creditor could not demand pay- 
ment anywhere else. If lie did, he asked for more tlian was 
his due, and Avas subject to the consequences of a liha^-petilio. 
(See paragr. 33.) Supposing, indeed, the action brought on the 
obligation was one honw Julep or had an mtentio inrerlfp as being 
for an undetermined object, then, as the judge would take into 
account all the circumstances of the case, and allow the defendant 
the benefit of whatever difference being sued in a wrong place 
could be supposed to make to him, the consequence of this ■plu-s-^ , 
peiUio would be immaterial. But if the action Avas dricti jurist 
and fora thing certain, the plaintiff could not havebronglit it else- 
AAdiere than in the place named without incurring the consequences 
of a plmpietitio^ had not the jiraetor come to his relief and given 
him the mentioned iii the text. By this action 

the creditor Avas alloAved to sue in a place other than that agreed 
upon, but the praetor compensated the debtor by giving him an 
advantage. The action was made adniraAcp and the debtor was 
ordered to pay what the creditor claimed, or to give security that 
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it would be paid in the place where due. If he did not do thisy 
then in the condemnatio the judex fixed an amount in which -the 
advantage it might have been to the debtor to have paid in the 
particular place was taken into consideration. (See paragr. 33.) 
The praetor, however, perhaps only allowed the creditor to take 
advantage of this action if the defendant absented himself from 
the place where the payment ought to have been made (D. xiii. 4. 
1), and then the creditor could bring this action either at Eome 
or in any place where the defendant had a domicile, or in any place 
where the defendant consented to appear. ’ (D. v. 1. 19. 4.) 

32. Curare antem debet judex, ut 32. A judge ought, as much as pos- 
omnimodo, quantum possibile ei sit, sible, to take care that his sentence 
certse pecunise vel rei sententiam awards a thing or sum certain, e^'en 
ferat, etiam si de incerta quantitate though the claim submitted to him 
apud eum actuin est. may have been for an uncertain quan- 

tity. 

Gai. iv. 48, 52 ; C. A'ii. 4. 17. 


Certoe i^ecunicE vel rei. Before the formulary system the 
judgment might be either to giy§^ a thing or to jiay a sum of 
money. Under the formulai^ system the cooidemnatio was always 
to jgay a sum of money. (Gai. iv. 48.) Under the system oijudieui 
extraordintwia a return was made to the old law, and the eondcm- 
natio might be not only for a certain sum of money, but also for 
any other definite thing, that thus the object of the demand 
might be directly obtained. 




’ 33. Si quis agens in intentione 

sua plus complexus fuerit, quam ad 
, . y . eum pertinet, causa cadebat, id est 
rem amittebat, nec facile in inte- 
^ grmn a praetore restituebatur, nisi 
. ' " ^ ' minor erat viginti quinque annis. 
Huic enim sicut in aliis eausis causa 
cognita succurrebatiir, si lapsus 
juventute fuerat, ita et m liac causa 
succurri solitum erat. Sane si tarn 
magna causa justi erroris inteiu'enie- 
bat, ut etiam constantissimus quis- 
que labi posset, etiam major! viginti 
quinque annis succurrebatur : veluti 
si quis totum legatum petierit, post 
deinde prolati faerint codiciUi, qui- 
bus aut pars legati adempta sit aut 
•quibiisdam aliis legata data sint, qu® 
efficiebant, ut plus petisse videretiu* 
petitor quam dodrantem, ad quern 
ideo lege Falcidia legata minueban- 
tur. Plus autem quattuor modis 
l«>tv>ii53stitur : re. tempore, loco, causa. 
Ee : veluti si quis i^ro decern aureis, 

‘ ^ qui ei deb ebantur , viginti petierit, aut 
si is, cujus ex parte res est, totam 
earn vel majore ex parte suam esse 
intenderit. Tempore : veluti si quis 
ante diem vel ante condicionem pe- 


83. Formerly, if a plaintiff claimed 
in his inteniio more than his due, he 
failed in his action, that is, he lost the 
thmg owing to hmi, nor was it easy for 
him to get reinstated by the praitor 
unless he was under the age of twenty- 
five years ; for in this, as ^vell as in 
other cases, in which aid was given on 
good ground for it bemg proved, it was 
usual to aid the x:)laintilf if it appeared 
that he had made an error owing to his. 
youth. If, however, the reasons which 
betrayed him into the mistake were 
such as might have misled the most 
careful man, relief was given even to- 
X)ersons of full age. For examx)le, if a 
legatee had demanded his wdiole legacy, 
and codicils were afterwards produced 
by which a x)art of it was taken away, 
or new legacies given to other persons^ 
so that the plaintiff appeared to have 
demanded more than the three-fourths 
to which the legacies were reduced by 
the lex Falcidia. A man may demand 
more than what is due to him in four- 
ways — in respect to the thing, to the 
time, to the xfiace, and to the circum- 
stances. In respect to the thing, as- 
when the xfiaintiff, instead of ten a/iirei, 
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it would be paid in the place where due. If he did not do thisy 
then in the conclemnatio the judex fixed an amount in wdiich -the 
advantage it might have been to the debtor to have paid in the 
particular place was taken into consideration. (See paragr. 33.) 
The praetor, however, perhaps only allowed the creditor to take 
advantage of this action if the defendant absented himself from 
the place where the payment ought to have been made (D. xiii. 4. 

1), and then the creditor could bring this action either at Eome 
or in any place where the defendant had a domicile, or in any place 
where the defendant consented to appear. ’ (D. v. 1. 19. 4.) 

32. Curare antem debet judex, ut 32. A judge ought, as much as pos- 
omnimodo, quantum possibile ei sit, sible, to take care that his sentence 
certse pecunise vel rei sententiam awards a thing or sum certain, e^'en 
ferat, etiam si de incerta quantitate though the claim submitted to him 
apud eum actuin est. may have been for an uncertain quan- 

tity. 

Gai. iv. 48. 52 ; C. vii. 4. 17. 

Certoi i^Gcunioi vel rei. Before the formulary system the 
judgment might be either to giyeL a thing or to jiay a sum of 
money. Under the formularjT system the condemnatio was always 
to j)ay a sum of money. (Gai. iv. 48.) Under the system of judieia 
extraordintwia a return was made to the old law, and the condom- 
natio might be not only for a certain sum of money, but also for 
any other definite thing, that thus the object of the demand 
might be directly obtained. 

- ’ ■ ‘ 33 . Si qxiis agens in intentione 83. Formerly, if a plaintifi claimed 

sua plus complexus fuerit, quam ad in his intent io more than his due, he 
: . y .‘eum pertinet, causa cadebat, id est failed in his action, that is, he lost the 

rem amittebat, nec facile in inte- thmg owing to hun, nor was it easy for 
, - griun a prsetore restituebatur, nisi him to get reinstated by the prsetor 
. ' minor erat viginti quinque annis. unless he was under the age of twenty- 

Huic enim sicut in aliis causis causa five years ; for in this, as Avell as in 
cognita succurrebatur, si lapsus other cases, in which aid was given on 
juventute fuerat, ita et m hac causa good ground for it bemg proved, it was 
succurri solitum erat. Sane si tarn usual to aid the x:)laintili* if it appeared 
magna causa justi err oris inteiu'enie- that he had made an error owing to his. 
bat, ut etiam constantissimus quis- .youth. If, however, the reasons which 
que labi posset, etiam majori viginti betrayed him into the mistake were 
qninque annis succurrebatur : veluti such as might have misled the most 
si quis totum legatum petierit, post careful man, relief was given even to- 
deinde prolati faerint codieilli, qui- i)ersons of full age. For example, if a 
bus aut pars legati adempta sit aut legatee had demanded his wdiole legacy, 
•quibiisdam aliis legata data sint, qufe and codicils were afterwards produced 
efficiebant, ut plus petisse videretiu* by which a part of it was taken away, 
petitor quam dodrantem, ad quern or new legacies given to other persons^ 
ideo lege Falcidia legata minueban- so that the plaintiff appeared to have 
tur. Plus autem quattuor modis demanded more than the three-fourths 
>^.>^l«>tv.p^^^53^titur : re. tempore, loco, causa, to which the legacies were reduced by 
Ee : veluti si quis ino decern aureis, the lex Falcidia. A man may demand 
\ i y ' qui ei deb ebantur, viginti petierit, aut more than what is due to him in four 

'' si is, cujus ex parte res est, totam ways — in respect to the thing, to the 

. earn vel maj ore ex parte suam esse time, to the place, and to the circum- ‘T 

y-A.. *, intenderit. Tempore : veluti si quis stances. In respect to the thing, as-U 

. , ante diem vel ante condicionem jie- when the plaintiff, instead of ten avrm, 
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tierit. Qua ratione enini qiii tardius 
solvit, quam solvere deboret, minus 
solvere intellegitm*, eadem ratione, 
qiii pnematiire petit, ]^s petere 
videtur. Loco plus peiP;ur, veluti 
oum quis id, quod certo loco sibi 
stipulatiis est, alio loco petit sine 
commemoratione illius loci, in quo 
sibi dari stipulatiis fuerit : verbi 
gTatia si is, qui ita stqiulatus fuerit 
‘ Ephesi dare spondes 7 ’ Rorna^ pure 
intendat dari sibi oportere. Ideo 
autem plus petere intellegitur, quia 
utilitatem, qiiam habuit promissor, 
si Ephesi solveret, adimit ei pura 
intentione : propter quam causam 
alio loco petenti arbitraria actio i)ro- 
ponitur, in qua scilicet ratio habetur 
utilitatis, quee promissori competi- 
tura tuisset, si illo loco solveret. Qiue 
utilitas plerumque in mercibus 
maxima invenitur, veluti vino, oleo, 
L'lnnento, quas per singulas regiones 
diversa liabent pretia : sed et pe- 
cuniae numeratiu non in omnibus 
regionibus sub iisdem usuris fene- 
rantur. Si quis tamen Ei)liesi petat, 
id est GO loco petat, quo, ut sibi de- 
tur, stipulatiis est, pura actione 
recte agit : idque etiam prietor 
monstrat, scilicet quia utilitas sol- 
vendi salva est promissori. Huic 
autem, qui loco plus petere intelle- 
gitur, proximus est is, qui causa 
plus petit : ut ecce si quis ita 
a te stipulatiis sit ‘hominem Sti* 
chum aut decern aiireos dare spoil- 
des 7 ’ deinde alterutriim jietat, vel- 
uti hominem tantum aut deceni 
aureos tantum, Ideo autem j)lus 
petere intellegitur, quia in eo genere 
stipulationis promissoris est electio, 
iitrum pecuniam an hominem solvere 
malit : qui igitur pecuniam tantum 
vel hominem tantum sibi dari opor- 
tere intendit, eripit electionem ad- 
versario et eo niqdo siiam (piidem 
meliorem condicionem facit, adver- 
sarii vero sui deteriorern. Qua de 
causa talis in ea re prodita est actio, 
lit quis intendat, hominem Stichum 
aut aureos decern sibi dari oportere, 
id est ut eodem modo peteret, quo 
stipulatus est. Prieterea si quis 
generaliter hominem stipulatus sit 
et specialiter Stichum petat, aut 
generaliter viniiin stipulatus, specia- 
liter Campanum petat, aut generali- 
ter purpiiram stipulatus sit, deinde • 
specialiter Tyriam petat: plus pe- 
tere intellegitur, quia electionem 


which are due to him, demands twenty ; 
or if, although owner of but part of 
some particular thing, he claims the 
whole, or a greater share than he is 
entitled to. In respect to time, as 
when the j)laintitr makes his demand 
before the day of payment, or before 
the performance of a condition ; for 
just as he who does not pay so soon as 
he ought is held to pay less than he 
ought, so whoever makes his demand 
prematurely, demands more than his 
due. In resj)ect to place, as when any 
person sues in another jdace for some- 
thing stipulated to be delivered at a 
particular place, without mentioning 
the x)lface fixed by the stipulation ; for 
example, if, having stipulated in these 
word.^ ‘ Do you to give at 

Ephej^us 7 ’ any one should afterwards 
bring ;bi action at Rome, merely stat- 
ing tliat the defendant ought to give. 
In this case the plaintiff would demand 
more than his due, as he would, by his 
inteiitio thus conceived simply, deprive 
the promissor of the iidvantage he 
might have in paying at Ephesus. And 
it is thus that a plaintiff, suing in a, 
place difierent from that agreed on, has 
jnovided for him an arbitrary action 
in which allowance is made for the ad- 
i-antage which the debtor might have 
reaped from paying his debt in the 
place agreed on. This advantage is 
generally found to be most consider- 
able in different kinds of merchandise, 
as in wine, oil, corn, of which the price 
differs in different places. Money it- 
self, again, is not lent evcrywliere at 
the same interest. But if a man brings 
his action at Ephesus, that is, at the place 
fixed by the stipulation, he may validly 
bring an action without mention of the 
place agreed on for payment : and this 
the pnetor, too, points out, because all 
the adviintage the debtor will have in 
paying at the particular place is secured 
to him. In respect to tlie circum- 
stances, he who demands more than his 
due in this way approaclies very nearly 
to him who demands more than his due 
in respect of place ; as, for instance, if 
any one stipulates thus with you, ‘ Do 
you promise to give either your slave 
Btichus or ten cmrei7' anl then de- 
mands either the slave only, or the 
money only. He would in tins case 
be held to have demanded more than 
his due, because in such a stipulation 
the promissor has the right to chooses 
whether he will give the slave or the 
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tierit. Qua ratione enini cjiiii tardius 
solvit, qnain solvere debe'ret, minus 
solvere intellegitui*, eadem ratione, 
qiii pnemature petit, ]^s petere 
videtur. Loco plus pel^iur, veluti 
oiim qnis id, quod certo loco sibi 
stipulatus est, alio loco petit sine 
commemoratione illius loci, in quo 
sibi dari stipulatus fuerit : verbi 
gTatia si is, qui ita stq^ulatus fuerit 
‘ Ephesi dare spondes ? ’ Rorna^ pure 
intendat dari sibi oportere. Ideo 
autem plus petere intellegitur, quia 
utilitatem, quam habuit promissor, 
si Ephesi solveret, adimit ei piira 
intentione : i;)ropter quam causam 
alio loco petenti arbitraria actio i)ro- 
ponitur, in qua scilicet ratio habetur 
utilitatis, quai promissori competi- 
tura tuisset, si illo loco solveret. Qiue 
utilitas plermnque in mercibus 
maxima invenitur, veluti vino, oleo, 
h'lnnento, qua3 per singulas regiones 
diversa habent pretia : sed et pe- 
cimia3 numeratne non in omnibus 
regionibus sub iisdem usuris fene- 
rantur. Si quis tamen Ei)hesi petat, 
id est GO loco petat, quo, ut sibi de> 
tur, stipulatus est, pura actione 
recte agit : idque etiam prietor 
monstrat, scilicet quia utilitas sol- 
vendi salva est promissori. Huic 
autem, qui loco plus petere intelle- 
gitur, proximus est is, qui causa 
plus petit : ut ecce si quis ita 
a te stipulatus sit ‘hominem Sti* 
chum aut decern aureos dare siion- 
des ? ’ deinde alterutriim j)etat, vel- 
uti hominem tantum aut decern 
aureos tantum, Ideo autem j)lus 
petere intellegitur, quia in eo genere 
stipulationis promissoris est electio, 
utrum pecuniam an hominem solvere 
malit : qui igitur pecuniam tantum 
vel hominem tantum sibi dari opor- 
tere intendit, eripit electionem ad- 
versario et eo niqdo suam (piidem 
meliorem condicionem facit, adver- 
sarii vero sui deteriorem. Qua de 
causa talis in ea re prodita est actio, 
ut quis intendat, hominem Stichum 
aut aureos decern sibi dari oportere, 
id est ut eodem modo peteret, quo 
stipulatus est. Prieterea si quis 
generaliter hominem stipulatus sit 
et specialiter Stichum petat, aut 
generaliter vinuin stipulatus, specia- 
liter Campanum petat, aut generali- 
ter purpuram stipulatus sit, deinde • 
specialiter Tyriam petat : plus pe- 
tere intellegitur, quia electionem 


which are due to him, demands twenty ; 
or if, although owner of but part of 
some particular thing, he claims the 
whole, or a greater share than he is 
entitled to. In respect to time, as 
when the j)laintitr makes his demand 
before the day of payment, or before 
the performance of a condition ; for 
just as he who does not pay so soon as 
he ought is held to pay less than he 
ought, so whoever makes his demand 
prematurely, demands more than his 
due. In respect to place, as when any 7 ; 
person sues in another jdace for some- 
thing stipulated to be delivered at a 
Xiarticular place, without mentioning 
the x)lface fixed by the stipulation ; for 
example, if, having stipulated in these 
word.^ ‘ Do you x’l'omise to give at 
Ephej^us ? ’ any one should afterwards 
bring :bi action at Rome, merely stat- 
ing that the defendant ought to give. 

In this case the plaintiff would demand 
more than his due, as he would, by his 
inteittio thus conceived simply, deprive 
the promissor of the jidvantage he 
might have in paying at Ephesus. And 
it is thus that a plaintiff, suing in n 
place different from that agreed on, has 
provided for him an arbitrary action 
in which allowance is made for the ad- 
\’antage which the debtor might have 
reaped from paying his debt in the 
place agreed on. This advantage is 
generally found to be most consider- 
able in different kinds of merchandise, 
as in wine, oil, corn, of which the price 
differs in different iffaces. Money it- 
self, again, is not lent evcrywliere at 
the same interest. But if a man brings 
his action at Ephesus, that is, at the place 
fixed by the stipulation, he may validly 
luring an action without mention of the 
place agreed on for payment : and this 
the priCtor, too, points out, because all 
the adviintage the debtor will have in 

paying at the particular place is secured 

to him. In respect to tlie circum- 
stances, he who demands more than his 
due in this way approaclies very nearly 
to him who demands more than his due 
in respect of place ; as, for instance, if 
any one stipulates thus with you, ‘ Do 
you promise to give either your slave 
Btichus or ten aurei7' anl then de- 
mands either the slave only, or the 
money only. He would in tins case 
be held to have demanded more than 
his due, because in such a stipulation 
the promissor has the right to chooses 
whether he will give the slave or the 
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adversario tollit, ciii stipulationis monej^ He, therefore, who claims 
jime liberum fiiit alhid solvere, quam either the money only, or the slave 
qnod peteretur. Quin etiam licet only, takes away his adversary’s power 
vilissimmn sit, quod quis petat, ni- of choice, and thus makes his own con- 
iiilo minus plus petere mtellegitur, dition better, and that of his adver- 
quia s^pe accidit, ut iiromissori sary worse ; and accordingly an action 
facilius sit illud solvere, quod ma- has been provided by which in such 
joris pretii est. Sed hasc quidem acase the iilamtiff maintains that either 
antea in usu fuerant. Postea autem the slave Stichus ought to be given 
lex Zenoniana et nostra rem coar- him, or the mone^', and thus makes a 
tavit, et si quidem tempore plus demand in conformity with the stipu- 
fuerit jietitum, quid statui oportet, lation. So, too, if a man stipulates 
Zenonis divae memorise loquitur generally that a slave, or wine, or 
eonstitutio : sin autem quantitate j)urj)le be gh^en him, and afterwards 
vel alio modo plus fuerit petitum, sues for the slave Btichus, the wine of 
omne, si quid forte damnum ut in Campania, the iiurple of Tyre, he is held 
s^iortulis ex hac causa accident ei, to demand more than his due, for he 
contra quern plus petitum fuerit, thus takes the power of election from 
commissa tripli condemnatione, sicut his adversary, to whom it was open by 
supra diximus, puniatur. the terms of the stipulation to pay 

something different foom what is de- 
manded. Nay, even if the thing 
actually sued for is the least valuable of 
its kind, yet the plaintiff is held to 
claim more than his due, because it is 
often easier for the debtor to i^ay a 
thing of greater value. Such was the 
law formerly in use. But considerable 
hmitations have been imposed on its 
opei'ation by the constitution of the 
Emperor Zeno, and by om own. If 
more than is clue is demanded in re- 
spect of tune, the constitution of Zeno 
of glorioiis memory decides what must 
be done ; if in respect of quantity, or 
in any other ^vay, then the plaintiff is 
to be punished, as we have said above, 
by having to i‘)ay a sum triple the 
amount of any loss sustained hy the 
defendant, for example, by increased 
court fees. 

Gai. iv. 53 ; D. iv. 4. 1. 1 ; D. iv. 6. 1. 1 ; D. xiii. 4 ; C. hi. 10. 1, 2. 

Under the system of formiikej a iilm-petitio or ^pluris-petUio 
had the effect of making the plaintiff fail entirely in an (Mio 
dricti juris^ when the error was in the 'mtentlo, and the nitentio 
was for a thing certain. Supposing this were the case, as tJie 
formula would run si paret decern nummos coiidemna^ si- 

non absolve^ then, if the defendant owed only nine he did 

not owe ten, and so t]iQpidem could not condemn him. The plain- 
tiff failed, and having once come m ptdicio^ the litis cmitestcttia 
operated as a novation of the cause of action (see Bk. iii. Tit. 29., 
3 note), and, his original claim being thus cut away, he was left' 
entirely without remedy, and could take no further proceedings to 
enforce his demand. 

Of course, if the demand was for a thing uncertain, there 
could be no pliis-petitio in this sense. If there was an error in 
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adversario tollit, ciii stipulationis monej^ He, therefore, who claims 
jure liberum fiiit alhid solvere, qiiam either the money only, or the slave 
quod peteretiir. Quin etiam licet only, takes away his adversary’s power 
vilissimum sit, quod quis j)etat, ni- of choice, and thus makes his own con- 
iiilo minus plus petere mtellegitur, dition better, and that of his adver- 
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fuerit petitum, quid statui oportet, lation. So, too, if a man stipulates 
Zenonis divae memorise loquitur generally that a slave, or wine, or 
eonstitutio : sin autem quantitate gh'en him, and afterwards 

vel alio modo plus fuerit petitum, sues for the slave Btichus, the wine of 
omne, si quid forte damnum ut in Campania, the iiurple of Tyre, he is held 
sportulis ex hac causa accident ei, to demand more than his due, for he 
contra quern plus petitum fuerit, thus takes the power of election from 
commissa tripli condemnatione, sicut his adversary, to whom it was open by 
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something dilierent horn what is de- 
manded. Nay, even if the thing 
actually sued for is the least valuable of 
its kind, yet the plaintiff is held to 
claim more than his due, because it is 
often easier for the debtor to pay a 
thing of greater value. Such was the 
law formerly in use. But considerable 
hmitations have been imposed on its 
opei'ation by the constitution of the 
Emperor Zeno, and by om own. If 
more than is due is demanded in re- 
spect of time, the constitution of Zeno 
of glorioiis memory decides what must 
be done ; if in respect of quantity, or 
in any other way, then the plaintiff is 
to be punished, as we have said above, 
by having to pay a sum triple the 
amount of any loss sustained t>y the 
defendant, for example, by increased 
court fees. 

Gai. iv. 53 ; D. iv. 4. 1. 1 ; D. iv. 6. 1. 1 ; D. xiii. 4 ; C. hi. 10. 1, 2. 

Under the system of fonniike, a iilm-pGiitio or plwns-petitio 
liad the effect of making the plaintiff fail entirely in an tuMo 
dricti juris^ when the error was in the ■mtentlo, and the infenti.o 
was for a thing certain. Supposing this were the case, as tJie 
formula would run si paret decern nummos coiidemna^ si 

non absolve^ then, if the defendant owed only nine nummi, he did 
not owe ten, and so the pidex could not condemn liiin. The plain- 
tiff failed, and having once come m ptdieio^ the litis contestatia 
operated as a novation of the cause of action (see Bk. iii. Tit. 29.' 
3 note), and, his original claim being thus cut away, he was left' 
entirely without remedy, and could take no further proceedings to 
enforce his demand. 

Of course, if the demand was for a thing uncertain, there 
could be no pliis-petitio in this sense. If there was an error in 
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the demonstration the plaintiff was not at all prejudiced. If 
there was a mistake in the coyidemnaMoy making it more unfa- 
vourable to the defendant than it ought to have been, it was the 
defendant who would be prejudiced ; but the praetor would grant 
a new formula, and so rectify the mistake. (See Gai. iv. oo-OO, 
reading in 57, sed (^reus emri) iniqnam formtdam aecejiorit.) 

Under the system of the judicia extraordina/rm a f Lus--[)(ybiMo 
would mean any claim in excess contained in the lihellvs conven- 
tionis. The text informs us of the mode in which sucli a mistake 
or misstatement was punished when the qiLas-petitiu was not one 
tempore. If the plus-petUio was tempore^ i.e. if the plaintiff sued 
before the proper time, he was condemned by the constitution of 
Zeno (0. hi. 10. 1) to wait doable the time he ought originally to 
have waited, and, on renewing the action, to reimburse tlie de- 
fendant all expenses he might have been put to by tlie action 
improperly brought. 

Sicid supra dixlmus refers to the case of the damnirm being 
the exaction of a larger fee by the officers of the court, as men- 
tioned in paragr. 24. 


34. Si minus in intentione com- 
plexus fuerit actor, cpiain ad euin 
pertineret, veluti si, curn ei decern 
deberentur, quinque sibi dari opor« 
tere intenderit, ant cum totus fundus 
ejus esset, partem dimidiam suam 
esse petierit, sine periculo agit : in 
reliquum enim nihilo minus judex 
adversarium in eodem judicio con- 
demnat ex constitutione divas me- 
moriae Zenonis. 

Gai. iv. 55 ; 


34. If a plaintiff includes less in his 
IntcutLo than he has a claim to, de- 
mandiiig, for instance, only live aurei 
when ten are due, or the lialf of an 
estate when the whole beloiigs to him, 
he runs no risk ; for the judge may, by 
the constitution of Zeno of glorious 
memory, condemn in the same action 
the defendant to pay the remainder of 
what is due to the plaintilf. 

C. iii. 10. 1. 3. 


Under the prmtorian system, a plaintiff who claimed a less 
amount than was really due to him, could bring another action 
for the surplus if he waited until another printer came into office. 
(Gai. iv. 56.) Zeno allowed the judex to add the surplus in con- 


demning the defendant. 

35. Si quis aliud pro alio inteu- 
derit, nihil eum periclitari placet, 
sed in eodem judicio cognita veri- 
tate errorem suum corrigere ei per- 
mittirnus, veluti si is, qui hominem 
Stichmn petere deberet, Erotem pe- 
tierit, aut si quis ex testamento sibi 
'dari oj)ortere intenderit, quod ex 
stipulatu debetur. 

Gai. i 


35. When a plaintiff demands one 
thing instead of another, lie incurs no 
risk. E<*r if ho disco v’crs the truth, 
he is allowed to ct)rrect his mistake in 
the same action ; as if he sliould de- 
mand the slave Eros instea.d of Btiehus, 
or should claim as due by virtiio of a 
testament what is really due upon a 
stipulation. 

ii. 55. 


In the time of Gains, a plaintiff who demanded one tliirig in- 
stead of another, lost the action, but could recover the tiling regally 
due in a subsequent action. Justinian permitted the mistake to 
be retrieved in the same action, as the text informs us. 
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vonrable to the defendant than it ought to have been, it was the 
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fendant all expenses he might have been put to by tlie action 
improperly brought. 

Sicid supra dixlmus refers to the case of the da/mnum being 
the exaction of a larger fee by the officers of the court, as men- 
tioned in paragr. 24. 


34. Si minus in intentione coni- 
plexus fuerit actor, cpiain ad eiini 
pertineret, veluti si, curn ei decern 
deberentur, quinque sibi dari opor- 
tere intenderit, ant cum totus fundus 
ejus esset, partem dimidiam suain 
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34. If a plaintiff includes less in his 
lute at io than he has a claim to, de- 
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when ten are due, or the lialf of an 
estate when the whole belongs to him, 
he runs no risk ; for the judge may, by 
the constitution of Zeno of glorious 
memory, condemn in the same action 
the defendant to pay the remainder of 
what is due to the plaintiff. 

C. hi. 10. 1. 3. 


Under the praetorian system, a plaintiff who claimed a less 
amount than was' really due to him, could bring another action 
for the surplus if he waited until another praetor came info office. 
(Gai. iv. 56.) Zeno allowed the judex to add the surplus in con- 


demning the defendant. 

35. Si quis aliud pro alio inten- 
derit, nihil eum periclitari placet, 
sed in eodem judicio cognita veri- 
tate errorem suum corrigere ei per- 
mittirnus, veluti si is, qui hominem 
Stichmn petere deberet, Erotem pe- 
tierit, aut si quis ex testamento sibi 
'dari o|)ortere intenderit, quod ex 
stipulatu debetur. 

Gai. i 


35. When a plaintiff demands one 
thing instead of another, lie incurs no 
risk. E(*r if ho disco v’ers the truth, 
he is allowed to correct his mistake in 
the same action ; as if lie sliould de- 
mand the slave Eros instea.d of Btielius, 
or should claim as due by virtue of a 
testament wbat is really due upon a 
stipulation. 


In the time of Gains, a plaintiff who demanded one tiling in- 
stead of another, lost the action, but could recover the tiling regally 
due in a subsequent action. Justinian permitted the mistake to 
be retrieved in the same action, as the text informs us. 
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36. Sunt pr^terea qu^edam ac- 
tiones, quibiis non solidnni, qnocl 
debetnr nobis, perse qnimnr, sed 
modo solidiiin conseqnimur, modo 
minus. Ut ecce si in peculium filii 
servive agamns : nam si non minns 
in peciilio sit, qnam persequimnr, in 
solidum pater dominnsve condem- 
natnr : si vero minus inveniatur, 
eatemis condemnat judex, quatenus 
in peculio sit. Quemadmodum au- 
tem peculium intellegi debeat, suo 
ordine proponemiis. 


TIT. VI. 

36. There are, again, certain actions 
by which we do not always sue for the 
whole of what is due to us, but some- 
times for the whole, sometimes for less. 
For example, when a suit is brought 
so as to form a claim against the ^ecu- 
Hum of a son or a slave, then, if the 
]peculium is sufficient to answer the 
demand, the father or master is con- 
demned to pay the whole debt ; but if 
the 'jyeculiiim is not sufficient, he is 
condemned to pay only to the extent 
of the We will hereafter 

explain, in its proper place, how the 
jyeciilhim is to be estimated. 


C. iv. 26. 12. 


We here enter on another division of actions, according to 
which actions, by which the whole of what was due was obtained, 
are distingnished from those by which sometimes the whole, some- 
times less than the whole, of what was due was obtained. 

. &no ordine ; see next Title. 


Item si de dote judicio mu- 
. . ^ Her agat, placet, eatenus maritum 
' ' condemnari debere, quatenus facere 
’ "^ossit, id est quatenus facilitates 
ejus patiimtur. Itaque si dotis quan- 
titati concurrant facilitates ejus, in 
soHdiim damnatm’ : si minus, in tan- 
tum, quantum facere potest. Propter 
retentionem quoque dotis repefcitio 
minuitur : nam ob impensas in res 
dotales factas marito retentio con- 
cessa est, quia ipso jure necessariis 
sumptibus dos minuitur, sicut ex 
latioribus digestorum libris cogno- 
scere Hcet. 


37. Thus, too, if a wife brings an 
action for the restitution of her f? 06 -, 
the husband must be condemned to 
pay only as far as he is able, i.e. as 
far as his means permit. Therefore, 
if his means admit of his paying the 
whole amount of the dos, he is con- 
demned to pay the whole; if not, he 
must pay as much as it is in his power 
to pay. The claim of a wife for the 
restitution of her dos may also be 
lessened by the husband having a right 
to retain something; for the husband is 
permitted to retain a sum equivalent to 
the expenses he has incmTed upon the 
things given, since the marriage portion 
is by law diminished by the amount of 
all necessary expenses, as may be seen 
in fuller detail in the Digest. 


D. xxiv. 3, 12, 14 ; D. xxv. 1. 5. 


The privilege of Haying the corideranaiio reduced, dimtaxat 
in id quatenus facere potest, i.e. of being condemned only in 
an amount whicH he could pay without being reduced to a state 
of destitution (D. 1. 17. 173. pr.), a privilege called by the commen- 
tators the henefioimn competentice, was accorded to the defendant 
in several other cases besides those mentioned in the text and in 
the next paragraph and in paragr. 40. We may instance the 
case of one brother sued by another, and every case arising 
between man and wife,. except claims grounded on delicts. (D. 
xlii. 1. 20.) This privilege was always personal, and did not avail 
either heirs or sureties. 

If the debtor subsequently had funds, he had to pay what 


I 
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tern peculium intellegi debeat, suo condemned to pay only to the extent 
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explain, in its proper place, how the 
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We here enter on another division of actions, according to 
which actions, by which the whole of what was due was obtained, 
are distinguished from those by which sometimes the whole, some- 
times less than the whole, of what was due was obtained. 

, . Sno ordine ; see next Title. 

Item si de dote judicio mu- 37. Thus, too, if a wife brings an 
Her agat, placet, eatenus maritum action for the restitution of her dos, 
^ondemnari debere, quatenus facere the husband must be condemned to 
■possit, id est quatenus facilitates pay only as far as he is able, i.e. as 
ejus patiimtur. Itaque si dotis quan- far as his means permit. Therefore, 
titati concurrant facilitates ejus, in if his means admit of his paying the 
soHdiim damnatm’ : si minus, in tan- wiiole amount of the dos, he is con- 
tiun, quantum facere potest. Propter demned to pay the whole ; if not, he 
retentionem quoque dotis repebitio must pay as much as it is in his power 
minuitur : nam ob impensas in res to pay. The claim of a wife for the 
dotales fact'as marito retentio con- restitution of her dos may also be 
cessa est, quia ipso jure necessariis lessened by the husband having a right 
sumptibus dos minuitur, sicut ex to retain something ; for the husband is 
latioribiis digestorum libris cogno- permitted to retain a sum equivalent to 
scere Hcet. the expenses he has incmTed upon the 

things given, since the marriage portion 
. is by law diminished by the amount of 

all necessary expenses, as may be seen 
in fuller detail in the Digest. 

D. xxiv. 3, 12, 14 ; D. xxv. 1. 5. 

The privilege of Haying the conderanatio reduced, dimtaxat 
in id quatemis facere potest^ i.e. of being condemned only in 
an amount whicH he could pay without being reduced to a state 
of destitution (D. 1. 17. 173. pr.), a privilege called by the commen- 
tators the hmefirjvim com'petentm^ was accorded to the defendant 
in several other cases besides those mentioned in the text and in 
the next paragraph and in paragr. 40. We may instance the 
case of one brother sued by another, and every case arising 
between man and wife,. except claims grounded on delicts. (D. 
xlii. 1. 20.) This privilege was always personal, and did not avail 
either heirs or sureties. 

If the debtor subsequently had funds, he had to pay what 
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under the henejicimn conipetentice lie left unpaid. (C. v. 18. 8.j 
In calculating how much the debtor could pay, account was 
only taken of what he possessed, without deduction for what he 
owed, except in the one case of the donor, who might deduct his 
debts. (D. xlii. 1. 19.) 

Froiiter Tetentionem clotis. The husband might deduct the 
amount of all necessary expenses incurred in the management 
of the property constituting the marriage portion. If the ex- 
penses had been only profitably and not necessarily incurred, 
that is, were ittiles^ and not necessaries^ Justinian only allowed the 
husband to bring an actio mandatl^ or an actio necjotioriim gesio- 
rum^ to reimburse himself ; whereas, previously, he had been able 
to deduct such expenses as well as those that were necessaries. 
(D. 1. 16. 79 ; C. V. 13. 1. 5.) 

38. Sed et si (iifis cum parente sno 38. If any person sues his ascendant 
patronove agat, item si socins cum or patron, or one partner sues another 
socio judicio societatis agat, non plus in an action of partnership, he camiot 
actor consequitur, quam adversarius obtain a greater sum than his adver- 
ejus lacere potest. Idem est, si sary is able to pay. It is the same 
quis ex donatione siia conveniatui*. when a donor is sued for his gift. 

D. xlii. 1. 16, 19. 

39. Compensationes quoque op- 39. Sets-ofi too, oj^posed by one 

positie plerumque efficiunt, ut minus party to the claims of the other, often 
(piisque consequatur, quam ei debe- bring about the result that the plaintiff 
atur : namque ex bono et jequo, recovers less than is due to him ; for the 
habita ratione ejus, quod invicem judge, proceeding on equitable prin- 
actorem ex eadem causa prtestare ciples, may take account of whatever 
O2:)orteret, in reliquum eum, cum quo the iffamtitf ought to make good in 
actum est, condemnare licet, sicut reference to the same set of circum- 
jam dictum est. stances, and may condemn the de- 

fendant to pay the balance only, as has 
aheady been observed. 

Gai. iv. 61. 

If the defendant was not only a debtor but a creditor of the 
plaintiff, if he had something owing to him from the plaintiff as 
well as owed something to him, it was evidently the most conve- 
nient way that lie should be allowed to balance one debt against 
the other (compensaMo., penclere cum)., and only account for the 
surplus, supposing a surplus was still due from him. 

Under the prastorian system, in all actions bonce fidei, the judge, 
who could take all the circumstances of the case into his consi- 
deration, set off, as a matter of course, any debt due to the defen- 
dant from the plaintiff in consequence of the same set of circum- 
stances (ex eadem causa) by which the debt on which the action 
was brought became due. (Ga-I. iv. 61.) In one case, however, viz. 
that of a banker (a.rgerdcvnus).^ a much stricter system prevailed. 
The argentarim could only sue a customer for the sum due to 
him after allowing” for what he owed to the customer. If he sued 
for more, it was a 2 )lus-p)etiUo. (Gai. iv. 64.) The honorum 
emptor^ or purchaser of an insolvent's estate, had also to make a 
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atur : namque ex bono et jequo, recovers less than is due to liim ; for the 
habita ratione ejus, quod invicem judge, proceeding on equitable prin- 
actorem ex eadem causa prtestare ciples, may take account of whatever 
oporteret, in reliquum eum, cum quo the iffamtitf ought to make good in 
actum est, condemnare licet, sicut reference to the same set of circmn- 
jam dictum est. stances, and may condemn the de- 

fendant to pay the balance only, as has 
aheady been observed. 

Gai. iv. 61. 

If the defendant was not only a debtor but a creditor of the 
plaintiff, if he had something owing to him from the plaintiff as 
well as owed something to him, it was evidently the most conve- 
nient way that lie should be allowed to balance one debt against 
the other (compenmtio^ pendere cum)^ and only account for the 
surplus, supposing a surplus was still due from him. 

Under the prastorian system, in all actions bonce fidei, the judge, 
who could take all the circumstances of the case into his consi- 
deration, set off, as a matter of course, any debt due to the defen- 
dant from the plaintiff in consequence of the same set of circum- 
stances (ex eadem causa) by which the debt on which the action 
was brought became due. (Ga-I. iv. 61.) In one case, however, viz. 
that of a banker (a.rgentarluk)^ a much stricter system prevailed. 
The argenkvrms could only sue a customer for the sum due to 
him after allowing for what he owed to the customer. If he sued 
for more, it was a plus-'petitio. (Gai. iv. 64.) The hononmi 
emptor^ or purchaser of an insolvent's estate, had also to make a 
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clecluction of wliat was due to the defendant from the insolvent 
when he sued a debtor of the insolvent. (Gai. iv. 65.) Between 
this decluctio and the com^jensatlo required from the arcjentariiis 
there were some differences : was only of things of 

the same kind, only of debte, due, and had to be inserted in the 
Intentio ; whereas the decluctio was of things of different kinds, of 
debts not yet due as well as debts due, and being inserted in the 
cmidemncdio did not expose the plaintiff to the risk of 
(Gai. iv. 66-68.) In the actions stricti juris^ which arose from 
unilateral, not bilateral contracts, there could be no reciprocal 
rights, as in a bilateral contract, giving the defendant a claim ex 
eudem cccusa. But the rule grew up and was confirmed by a 
rescript of Marcus Aurelius (see par. 30), dolo facit qui petit quod 
Tedditurus est. (D. xliv. 4. 8. pr.) If the plaintiff claimed a sum 
which directly he had obtained it he would have to pay back to the 
defendant, he was guilty of a dolus ; he had acted as if he had a 
f right to the money, whereas he had not. . Accordingly the defen- 

dant could avail himself of the exception of dolus. What the 
effect of this exception was is not certain. Some think that if the 
plaintiff was found to owe the defendant anything of a similar 
kind, although ex dispari ctiusuj which he had not allowed for in 
stating the amount of his claim, he entirely failed in his action. 
He did not recover any surplus which might be really due to him. 
The exception stopped the action altogether. The formula ran : 
Si in eci re nihil dolo mcdo Auli Agerii factum sit neque fi>at . . . 
condemna; si non paret^ absolve. Bolus mains did appear, and 
all the judex could do was to absolve the defendant. (Paul. Sent. 
ii. 5. 8.) Others suppose that the defendant had to pay any 
balance found to be due by him. (See Demangeat, ii. 629.) 

But we must not suppose that compensatio was originally 
looked on as a means of extinguishing an obligation. In theory 
of law, each debt subsisted separately. Certainly in the case of 
the arcjentcvrins it is hard to draw a line between an extinction 
of obligation and the way in which debts due to customers were 
necessarily deducted ; but it was necessary that the debts due to 
and from the argentarinSj although ex^ dAspciri causa, should be 
in eacleni re, that is, should both consist, for instance, of money 
or wine. This was an exceptional case, and, generally .sj)eaking, 
the two debts clearly subsisted together, although, when, by sub- 
mitting the facts to the knowledge of the judex in the case of 
actions home fidei, and by the exceptio doli in the action of law, 
the set-off was claimed, its effects were retroactive, and may be said 
to have commenced from the moment when the two debts first 
began to exist together. (C. iv. 31. 4.) 

Under Justinian the debts w'ere held to operate as mutually 
extinguishing each other ipso jure. When the parties came before 
the judex, he ascertained their respective claims on each other, 
and if there was, on the whole, a balance in favour of the plaintiff, 
awarded the amount to him. All the old distinctions were done 
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away, and it no longer made any difference wlietlier tlie two debts 
arose from tlie same transaction, or whether things of the saiiie 
kind were payable (the words ex ectdsm causa in, the text are, 
therefore, under Justinian s legislation, inaccurate). But rlustinian 
made it requisite that the defendant's claim should be clearly well 
founded, and that the amount should be at once ascertainable, and 
not need further inquiry to determine it (causa liqiiula) (see (J. 
iv. 31. 14. 1), and he would not allow any set-off to an aoUo dc- 
positi. (See paragr. 30.) 


40. Eum quoque, qui creditorilais 
suis bonis cessit, si postea aliquid 
adquisierit, qiiod idoneum emolu- 
mentum habeat, ex integro in id, 
quod facere potest, creditores cum 
eo experiiintnr ; inhnmanum enim 
erat spoliatiim fortimis suis in soli- 
dum damnari. 


40. So, when a debtor who has 
made a cession of his goods to his 
creditors subsequently acquires some- 
thing of an advantageous character, 
the creditors may compel him by a 
fresh action to pay as much as he is 
able, but not more ; for it -sv euld be 
inhuman to condemn a iiniu to pay tlie 
full amount who has alremly been d(‘- 
prived of all liis property. 


D. xlii, d. 4, (>. 


Tit. VII. QUOD CUM EO, QUI IN ALIENA l>04^ESTAiril 
EST, NEGOTIUM GE8TUM ESSE DICI3TJE. 

We have already spolcoii of the 
action which may be l)rouglit relative 
to the of or of 

sla\'es- And we must now' spejtk of it 
more fully, and also of all other ac- 
tions which may be l)rougbt against 
ascendants and masters as representing 
children and slaves. But, as the la.w 
is almost the same, 'whether the dealing 
is w'ith a slave, or w'ith one under tlie 
power of an ascendant, to avoid pro- 
lixity, we will treat only of sbives a,nd 
their masters, leaving wbat w(‘ say of 
tliein to be understood <is applicable 
also to children and the a,sc(.‘iubints, 
under whose power tliey a.re. b’or a.ny- 
thing which is peciilia.r to {rluldren and 
ascendants w'e will point out separately. 

Gai. iv. (lb. 

By the strict rule of tlie civil la^v, the parent or master could 
not be bound or prejudiced by any act of a child or slave. But 
a sense of equity gradually broke in upon this rule, and, in ciu-tain 
cases, the contracts and delicts of persons aUeuJ juris came to 
affect those in whose power these persons were. 

This Title ti-eats of the contracts of persons alleal ju.rls, wliich 
were considered to concern the master or parent (1) wlienever they 
were made by his order, whether expressly or by implication, a, ml 
(2) whenever he had profited by them. 


Quia tarnen superius nientionem 
habuimus de actione, quu3 in pecn- 
lium filiorumfamilias seiA-orunKpe 
agitur : opus est, ut de hac actione 
et de ceteris, (pai eorundem nomine 
in parentes dominos^'e dari solent, 
diligentius adiuoneamus. Et quia, 
sive cum seiwis negotium gestum sit 
sive cum his, qui in potestate pa- 
rentis sunt, fere eadern jura ser- 
A'antur, ne verhosa, fiat disputatiu, 
dirigamus sermonem in personam 
servi^ dominique, idem intellecturi 
de liberis quoque et parentibus, 
quorum in potestate sunt. IS! am si 
quid in his proprie ob serve tur, se- 
paratim ostendemus. 
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Quia tarnen superius nientionem 
habuimus de aetione, quu3 in pecu- 
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agitiir : opus est, ut de hac aetione 
et de ceteris, (xiue eorundein nomine 
in parentes dominos^'e dari solent, 
diligentius adiuoneamus. Et quia, 
sive cum seiu'is negotium gestum sit 
sive cum his, qui in potestate pa- 
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1. Si*igitiir jnssu domini cuin ^ 1. Thus, then, if any one deals 

servo negotinm gestiiiB erit, in soli- with a slave acting under the coiniiiand 
dimi pr^tor adversus domiiuim ac- of his master, the praetor will give an 
tionem pollicetnr, scilicet quia qiii action against the master tor the whole 
ita contrahit, fidem domini seqiii of what is due under the contract : 
wdetur. inasmuch as, in this case, the person 

who contracts does so as reiving on 
faith of the master. " 

Gai. iv. 70, 

Ju.^sa domini ; this extended to cases where the master sub- 
sequently ratified the contract, the ratification being equivalent to 
a mandate. (D. xv. 4. 1. 6.) 

If the slave had been merely the instrument of his master if. 
for instance, the master arranged that money borrowed for himself 
should be told out to his slave, the pr^tor would give a condActio, 
not an action cptod jussu, (D. xv. 4. 5. pr.) 

2. Eadem ratione i^rietor diias 2. For the same reason the praetor al- 

alias in solidmn aetiones pollicetur, so gives two other actions for the whole 
(piarum altera exercitoria, altera sum due, the one called the actio exer- 
institoria appellatur. Exercitoria citoria, the other the actio insfitoria. 

^ ,tunc locum habet, cum quis servtim The Q>Qtioii exercitoria may be brought 
■ismim magistrum navis prffij)osuerit when a master has made his slave eom- 
' et quid cum eo ejus rei gratia, cui mander of a vessel, and a contract has 
priepositus erit, contractum fuerit. been entered into with the slave re- 
Ideo autem exercitoria vocatur, quia lating to the business he has been 
exercitor appellatm is, ad quern cot- appointed to manage. This action is 
tidianus navis qiuestus x^ertinet. named er£j'}‘C'itorm, because he, to w’hom 
Institoiia tunc locum habet, cum the daily profits of a ship belong, is 
quis tabernas forte aut cuilibet ne- said to be an exercitor. The action 
gotiationi servum joraeposuerit et institoria may be brought when a 
quid cum eo ejus rei causa, cui prae- master has entrusted his slave with the 
positus erit, contractum fuerit. Ideo management of a shop or any psx- 
autem institoria appellatm?, quia qiii ticular business, and a contract has 
negotiatioiiibus praeponuntiu, in- been made with the slave relating to 
stitores vocantur. Istas tamen duas the business he has been ax3p>ointed to 
aetiones iirretor reddit et si liberum manage. This action is calleclinsf f^07'2a, 
quis hominem aut alienum servum because persons to whom the manage- 
navi aut tabernas aut cuilibet nego- ment of a business is entrusted are 
tiationi praeposuerit, scilicet quia called ins tit ores. The x>raetor likevfise 
eadem aequitatis ratio etiam eo casu permits these two actions to be brought 
interveniebat. if any one commits to a free }person, 

or to the slave of another, the manage- 
ment of a sliqi, a warehouse, or any 
particular affair, as the x>i’inciple of 
equity is the same. 

. Gai. iv. 71. 

Liberum hominem. We have seen at how late a period of 
Roman law it was that one freeman could act for another. (See 
Bk. iii. Tit. 26, pr. note.) It was, in fact, by extending these 
actions institoria and exercitoria.^ so as to embrace the case of a 
mandatary, that the prmtor made the principal directly responsible, 
and thus enabled him to be really re^Dresented by the agent. 

3. Introduxit et aliam actionem 8. The x)r8etor has also introduced 
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2. For the same reason the praetor al- 
so gives two other actions for the whole 
sum due, the one called the actio exev- 
citoria, the other the actio institoria. 
The action exercitoria may be brought 
when a master has made his slave com- 
mander of a vessel, and a contract has 
been entered into with the slave re- 
lating to the business he has been 
appointed to manage. This action is 
named exercitoria,heQaMse he, to 'whom 
the daily profits of a ship belong, is 
said to be an exercitor. The action 
institoria may be brought 'svhen a 
master has entrusted his slave -with the 
management of a shop or any par- 
ticular business, and a contract has 
been made with the slave relating to 
the business he has been ax3pointed to 
manage. This action is called institoria, 
because persons to whom the manage- 
ment of a business is entrusted are 
called institores. The i^raetor likewise 
j)ermits these two actions to be brought 
if any one commits to a free person, 
or to the slave of another, the manage- 
ment of a ship, a warehouse, or any 
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equity is the same. 


. Gai. iv. 71. 
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Roman law it was that one freeman could act for another. (See 
Bk. iii. Tit. 26, pr. note.) It was, in fact, by extending these 
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pi'c'etor, qii'ce tribiitoria voeatur. 
K amqiie si servas in peciiliari meree. 
scieiite domino, negotietiir et quid 
cum eo ejiis rei causa contractnm 
erit, ita praetor jus dieit, iit, quid- 
quid in his inercibus erit quodque 
inde receptnm erit. id inter dominum. 
si quid ei debebitm, et ceteros cre- 
ditores pro rata portione clistrihnatur. 
Et quia ipsi domino distributionem 
permittit, si quis ex creditoribus 
qiieratui', quasi minus ei tribntum 
sit, quam oportuerit. hane ei ac- 
tionem aecommodat, quae tribntoria 
appellatui*. 


4.01 - 

another action eaUetl trihnfi^ria •: for. 
if a slave vith the knowledire of his 
master trades -^vith his pecuJu^ },i . and 
contracts are made vitli him in trie 
com'se of business, tlie prietor ^■rdains 
that all the mercliamlise or imuiey 
arising from his traffic shall be distri- 
buted between the master, if anythiiig 
is due to him, and the rest of the 
creditors of the slave in proportion to 
theii* claims. And as the master him- 
self is permitted to make the distribu- 
tion, if any creditor complains that 
he has received too small a share, the 
pivetor will permit him 10 bring tiie 
actio tribiftcria. 

D. xiv. 4. 7. 1. 2. 


Gai. iv. 7*2 : D. xiv. 4. 1 ; D. xiv. 4. 5. 11 : 


The actio tnhd oria was only given against tlie master vrlien 
there vras fraud (dolus) in the distribution : but there would be 
dolus directly the master liad notice that a creditor had received 
nothing, or less than his slaare. (D. xiv. 4. 7. 2, o.) 


4. Prieterea mtroducta est actio 
de peculio deque eo, qnod in rem 
domini versum erit. ut, quam^ds 
sine voluntate domini negothnn ge- 
stum erit, tamen sive quid in rem 
ejus versum faerit. id totuin prae- 
stare debeat, sive quid non sit in 
rem ejus versum. id eatenuspraestare 
debeat, quatenus peculium patitur. 
In rem autem domini versum in- 
tellegitur, quidquid necessaorio in 
rem ejus impendent serMis, veluti 
si mutuatus peeuniam creditoribus 
ejus solverit, aut sedificia meiitia 
ftilserit, aut famih-ae frumentum 
emerit, vel etiam fimdum aut quam- 
libet aliam rem necessariam merca- 
tus erit. Itaque si ex decern iitiuita 
aureis, quos servus tuus a Titio 
mutuos aceepit. creditor! tuo qiiin- 
qiie aureos soh'erit, reliquos vero 
quiiique quolibet modo consumpse- 
rit, pro quinque quidem in solidum 
damnari debes, pro ceteris vero 
quinque eatenus, quatenus in peculio 
sit: ex quo scihcet apparet, si toti 
decern am’ei in rem tuam versi 
fuerint, totos decern aureos Titium 
consequi posse. Licet enim rma est 
actio, qua de peculio deque eo, quod 
in rem domini versum sit, a^gitm-, 
tamen duas habet condemnationes. 
Itaque judex apud quern ea aetione 
agitur, ante disfiieere solet, bjq. in 
rem domini versum sit, nee aliter 
ad peciilii sestimationem transit, 
quam si aut nihil in rem domini 


4. The pnetor has alsu introduced 
an action relating at once to a jjecu- 
lium. and to whatever has been 'applied 
to the profit of the master, for although ' 
the slave contracts without the eonseni 
of his master, yet the master ought, if 
he has profited by anything, to pay all 
up to the amount of his profit : if lie 
has not received any profit, he ought 
to pay up to the amount of the slave's 
peculium. Everwhing is imderstood 
as profiting the master which is laid 
out in his necessary expenses by the 
slave: as, for instance, if the slave 
borrows money with which he pays the 
debts of his master, rei'>airs his luiild- 
ings in danger of falling, pui’chases 
wheat for the establislimeiit. or land 
for his master, or any other neeessary 
tiiing. Thus if your slave borrows ten 
au7‘ei of Titius, pays fii'e to one of yoiu* 
creditors, and spends five, you ought 
to be condemned to jiav the v.iiole of 
the first five, and so much of the other 
fiveasthe siave'sj?ec 2 /Ih«a woiiklcover : 
whence it "will appear, that if all the 
ten aui'ei had been spent to yoin profit, 
Titius might have recovered the whole 
fi-om you ; for although it is the same 
action in which the plaintiff seeks to 
obtain the peculmm. and the amount 
by which the master has profited, yet 
this action contains two condemnations. 
The judge before wdiom the action is 
brought, first inquires whether the 
master has received any profit ; and 
then, when he has ascertained that no 
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praetor, qiiie tribiitoria voeatur. 
K amqiie si servus in pecnliari meree, 
scieiite domino, negotietur et quid 
cum eo ejiis rei cansa cont-ractiim 
erit, ita praetor jus dicit, iit, quid- 
quid in iiis inercibus erit qnodque 
inde receptnm erit. id inter dominum. 
si quid ei debebitm\ et ceteros cre- 
ditores pro rata portione clistriLnatur. 
Et quia ipsi domino distributionem 
permittit, si quis ex creditoribus 
qiieratui', quasi minus ei tribntum 
sit, quam oportuerit, bane ei ac- 
tionem aecommodat, qiiie tribntoria 
aj)pellatui‘. 


4.01 

another action eaUed irihvAi^rla for. 
if a slave vitli the knowledge of his 
master trades -^vith his peeuIAn>i. and 
contracts are made vitli him in trie 
course of business, tlie prretor ^.rdains 
that all the merchamlise or imaiey 
arising from his traffic shall be distri- 
buted between the master, if anything 
is due to him, and the rest of the 
creditors of the slave in proportion to 
their claims. And as the master him- 
self is permitted to make the distribu- 
tion, if any creditor complains that 
he has received too small a share, the 
pivetor will permit him to bring tire 


aciio tribiifcria. 

Gai. iv. 72 ; D- xiv. 4. 1 ; D. xiv. 4. 5. 11 : D. xiv. 4. 7. 1. 2. 


The actio trihdoria was only given against tiie master wlieii 
there was fraud (dolus) in the distribution : but there would be 
dolus directly the master liad notice that a creditor bad received 


nothing, or less than bis slaare. 

4. Praeterea mtroducta est actio 
de peculio deque eo, quod ia rem 
domini versum erit. ut, quaimns 
sine voluntate domini negotiuiia ge- 
stuin erit, tainen sive quid in rem 
ejus versum faerit, id totunr prae- 
stare debeat, sive quid non sit in 
rem ejus versum. id eatenuspraestare 
debeat, quatenus peculium loatitur. 
In rem autem domini versmn in- 
* tellegitur, quidquid necessaorio in 
rem ejus impendent ser\’us, veluti 
si mutuatus pecuniam creditoribus 
ejus solver it, aut sedificia meiitia 
fiilserit, aut familite frumentum 
emerit, vel etiam fiindum aut quam- 
libet aiiam rem necessariam merca- 
tus erit. Itaque si ex decern iitxmta 
aureis, quos servus tuus a Titio 
mutuos aceepit. creditor! tuo qiiin- 
que aureos solverit, reUquos vero 
quinque quobbet modo consuinpse- 
rit, pro quuique quidem in solidum 
damiiari debes, ceteris v'ero 

quinque eatenus, quatenus in peculio 
sit: ex quo scibcet apparet, si toti 
decern am’ei in rem tuam versi 
fnerint, totos decern aureos Titium 
consequi x)osse. Licet enim rma est 
actio, qua de peculio deque eo, quod 
in rem domini versum sit, agitm-, 
tamen duas habet condemnationes. 
Itaque judex apud quern ea actione 
agitur, ante disx^ieere solet, an^ in 
rem domini versum sit, nee aliter 
ad peciibi sestimationem transit, 
quam si aut nihil in rem domini 


(D. xiv. 4. 7. 2. 3.) 

4. The prietor has alsu introduced 
an action relating at once to a jjecu- 
Vuim. and to whatever has beeii’ax}x>lied 
to the x>i'ofit of the master, for aithoiigli ' 
the slave contracts without the conseni 
of his master, yet the master ought, if 
he has j^rofited by anything, to pay all 
up to the amount of his p-otit : if lie 
has not received any profit, he ought 
to pay up to the am omit of the slave's 
peculium. Eveiu-thing is imderstood 
as profiting the master which is laid 
out in his necessary expenses by the 
slave; as, for instance, if the slave 
borrows money with which he x^^tys the 
debts of his master, reiiairs his laiild- 
ings in danger of falling, x,)Ui’ehases 
wheat for the establislinient, or land 
for his master, or any other neeessary 
tliing. Thus if your slave borrows ten 
a li re i of Titius, pays five to one of youi* 
creditors, and sxiends five, you ought 
to be condemned to x)^3.y the whole of 
the first five, and so much of the other 
fiveasthe sleLxe'sj^ecidium woiildcover : 
whence it ■will appear, that if all the 
ten aiij'ei had been spent to yoin xn’ofit, 
Titius might have recovered the whole 
ffiom you ; for although it is the same 
action in which the plaintiff seeks to 
obtain the pecidmm. and the amount 
by •^vhich the master has x^rofited, yet 
this action contains two condemnations. 
The judge before wdiom the action is 
brought, first inquires whether the 
master has received any pi'ofit ; and 
then, w'hen he has ascertained that no 
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part or not the whole of the sum cine 
from the slave has been expended to 
the profit of the master, he proceeds 
to estimate the value of the peculitom 
in estimatin^^ which a deduction is 
first made of what the slave owes liis 
master, or any one under the power of 
his master, and the remainder only is 
considered as the peculluvi. But it 
sometimes happens that what a slave 
owes to a i)erson in the power of His 
master is not deducted, as when he 
owes something to a slave who forms 
part of his o\ni\ i^ccuMuni : that is to 
say, if a slave is indebted to his 
vicar ins, the sum due cannot be de- 
ducted from the pcmlvam. 

Gai. iv. 78 ; D. xiv. 5. 1 ; D. xv. 8. 8. 1; D. xv. 1. 17. 

This action is generally called do peoidio of in rem verso ^'he- 
cause, ill most cases, the judge had to take notice of both the 
profit derived by the master and of the amount of the slave's 
immlimn. But in some cases, as, for instance, where the slave 
had no peGiilimn, the action could be brought da in rem ve^'so 
only, and so it would naturally be if it could be shown that the 
master had reaped all the benefit of the contract. (See end of 
next paragraph.) 

Si quid vicario. The ricarii formed part of the peoulium of 
the ordinary slave; anything, therefore, deducted from the pecii- 
limn^ as owed to the vicaril^ would, if paid, again enter into the 
peouMum as the property of the ordinary slave. It was, there- 
fore, useless to pay it. 


versum iiitellegatur aut non totum. 
Cum autem quaeritur, (piantum in 
peculio sit, ante deducitur, quidquid 
servus dommo quive in potestate 
ejus sit, debet, et quod superest, id 
solum peculium iiitellegitur, Ali- 
quando tamen id, quod ei debet 
servus, qui in potestate domini sit, 
non deducitur ex peculio, veluti si 
is in hujus ip sins peculio sit. Quod 
eo pertinet, ut, si quid vicario suo 
servus debeat, id ex peculio ejus 
non deducatur. 


5. Oeterum dubium non est, 
quin is quoque, (jui jussu domini 
contraxerit cuique institoria vel ex- 
i^rcitoria actio competit, de i)eculio 
;4blpi4 eo, quod in rem domini ver- 
■siim est, agere possit : sed erit 
' bfbltissimus, si omissa actione, qua 
facillime solidum ex contractu con- 
segui possit, se ad difficultatem per- 
ducat probandi, in rem domini ver- 
sum esse, vel habere serviun pecu- 
limn et tantuin habere, ut solidum 
sibi solvi possit. Is q^uoque, cui 
tributoria actio competit, ieque de 
peculio et in rem verso agere iiotest : 
sed sane Imic modo tributoria ex- 
pedit agere, modo de peculio et in 
rem verso. Tributoria ideo expedit 
l3bgere, quia in ea domini condicio 
prcecipua non est, id est, quod 
domino debetur, non deducitur, sed 
ejusdem juris est dominus, ciijus et 
ceteri creditores: at in actione de 
peculio ante deducitur, quod domino 


5. It need hardly be said that a 
person who has contracted with a 
slave acting by his master’s command, 
and who may bring either the action 
institoria oxcxerc-itoria, may also bring 
the action dc peculio ct in rein verso. 
But it would be the heiglit of folly in 
any one to give up an action by which 
he might easily recover his whole de- 
mand, and have recourse to another 
by which he would be reduced to the 
ditliculty of x)roving that the money 
he lent to the slave was employed to 
the profit of the master, or that the 
slave is possessed of a pecidkvm, and 
that sufficient to answer the whole 
debt. Any one, again, in whose power 
it is to bring the actio tributoria, may 
equally bring the action dc pieculio *ef 
in rem verso ; and it is expedient, in 
some cases, to employ the former, and 
in some cases the latter. On the one 
hand, the actio tributoria is preferable, 
.because in this no privilege is accorded 
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part or not the whole of the sum cine 
from the slave has been expended to 
the profit of the master, he proceeds 
to estimate the value of the 'peculvwyii 
in estimatiiifif which a deduction is 
first made of what the slave owes liis 
master, or any one under the power of 
his master, and the remainder only is 
considered as the pecuU,iv}yi, But it 
sometimes happens that what a slave 
owes to a person in the power of liis 
master is not deducted, as when lie 
owes something to a slave who forms 
part of his own : that is to 

say, if a slave is indebted to liis 
vicar lus^ the sum due cannot be de- 
ducted from the peetdimn. 

Gai. iv. 78 ; D. xiv. 5. 1 ; D. xv. 8. 8. 1 ; D. xv. 1. 17. 

This action is generally called do pecuUn ef in rem be- 

cause, ill most cases, the judge had to take notice of both the 
profit derived by the master and of the amount of the slave's 
peculium. But in some cases, as, for instance, where the slave 
had no pemlimn, the action could be brought de in rem ve7*so 
only, and so it would naturally be if it could be shown that the 
master had reaped all the benefit of the contract. (See end of 
next paragraph.) 

Si quid vicario. The ricarii formed part of the peoulium of 
the ordinary slave ; anything, therefore, deducted from the pecit- 
lium, as owed to the mcarii^ would, if paid, again enter into the 
pecuMum as the property of the ordinary slave. It was, there- 
fore, useless to pay it. 

5. Ceterum dubium non est, 

(piin is quoque, (pi jussu domini 
contraxerit cuique institoria vel ex- 
^rcitoria actio competit, de peculio 
.iabqu4 eo, quod in rem domini ver- 
-siim est, agere possit : sed eht 
■ bftiltissimus, si omissa actione, cpm 
facillime solidum ex contractu con- 
seejui possit, se ad difficultatem per- 
ducat probandi, in rem domini ver- 
sum esse, vel habere servum pecu- 
limn et tantuin habere, ut solidum 
sibi solvi possit. Is q^uoque, cui 
hributoria actio competit, ieciue de 
peculio et in rem verso agere potest : 
sed sane huic modo tributoha ex- 
pedit agere, modo de peculio et in 
rem verso. Tributoria ideo expedit 
" 1]bgere, quia in ea domini condicio 
prcecipua non est, id est, quod 
‘ domino debetur, non deducifcur, sed 
ejusdem juris est dominus, ciijus et 
ceteri creditores: at in actione de 
peculio ante deducitur, quod domino 


5. It need hardly be said that a 
person who has contracted with a 
slave acting by his master’s commamd, 
and who may bring either the action 
i-nstitoria oxcxeix itoria, may also bring 
the action dc pecidio et in rein verso. 
But it would be the height of folly^ in 
any one to give up an action by which 
he might easily recover his whole de- 
mand, and have recourse to anotlier 
by which he would he reduced to the 
ditliculty of proving that the money 
he lent to the slave was employed to 
the profit of the master, or that the 
slave is possessed of a pecnlm'tn, and 
that sufficient to answer the whole 
debt. Any one, again, in whose power 
it is to bring the actio trihutorm, may 
equally bring the action de 
in renn verso ; and it is expedient, hi 
some cases, to employ the former, and 
in some cases the latter. On the one 
hand, the actio tributoria is preferable, 
, because in this no privilege is accorded 


versum intellegatur aut non totum. 
Cum autem quaeritur, (piaiitum in 
peculio sit, ante deducitur, qiiidquid 
servus domino quive in potestate 
ejus sit, debet, et quod superest, id 
solum peculium iiitellegitur, Ali- 
quando tamen id, cpiod ei^ (lebet 
servus, qui in potestate domini sit, 
non deducitur ex peculio, veluti si 
is in hujus ip sins peculio sit. ^ Quod 
eo pertinet, ut, si (luid vicario suo 
servus debeat, id ex peculio ejus 
non deducatur. 
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(lebettir et in id, qnod reliqnum est, 
creditori domiiiuR condemnatur. 
Eiirsus de pecnlio ideo expedit 
agere, quod in liac actione totius 
peculii ratio habetur, at in tributoria 
ejus tantum, quod negotiatur, et 
potest quisque tertia forte parte 
peculii aut quarta vel etiam minima 
negotiari, majorem autem partem 
in praediis et mancipiis aut fenebri 
pecunia habere. Front ergo expedit, 
ita (juisque vel haiic actionem vel 
illam eligere debet : certe qui potest 
probare, in rem domini versum esse, 
de in rem verso agere debet. 


Gai. i v. 74 

Any one who could bring 
liiditoria^ could also, at option, 
reri^Oy but not at all necessarily 

G. Qiue diximus de servo et do- 
mino, eadem intellegimus et de hlio 
et filia aut nepote et nepte, et patre 
avove, cujus in pot estate sunt. 

F. xi 


to the master, i.e. there is no previous 
deduction made in his favour of what 
is due to him, but he stands in the 
same position as the rest of the 
creditors: whereas in the action do 
2 ')eculio, there is first deducted the 
debt due to the master, wiio is only 
condemned to distribute the remainder 
among the creditors. On the other 
hand, in some cases, it may be more 
convenient to bring the action dc 
jwculio^ because it affects the whole 
whereas the action 

affects only so much of it as has been 
employed in trade ; and it is possible 
that a slave may have traded only with 
a tlmd, a fourth, or some very small 
part of it, and that the rest may con- 
sist in lands, slaves, or money lent at 
interest. Every one ought, therefore, 
to select the one or the other action 
as may seem most advantageous to 
him. If, however, a creditor can prove 
that anything has been employed to 
the profit of the master, he ought to 
bring the action de in rein verso, 

; D. xiv. 4. 11. 

an n.dio (jiiocl jit.^sUy cxercitoria, or 
bring an actio de pecnlio et in rem 
vice versa. 

G. ^\4iat we have said in relation 
to a slave and his master, is equally 
applicable to children and grandchil- 
dren, and to their ascendants, in whose 
power they are. 

V. 4. 1. 4. 


It may be observed, however, that (I) the master was never 
bound, if the slave engaged himself by mandate, or fidejitssioy 
for a third person, but the father was bound to the extent of a. 
SOILS peculium by the son’s intercessio (D. xv. 1. 3. 9), and (2) 
the son was bound civilly, tlie slave only natural! 3 ^. If the son 
was sued and condemned to pay, an action jndicaii de pecuUo 
could be brought against the father to the extent of the son’s 
pernlium. (D. xv. 1. 3. 11.) 


7. lilud x^roprie servatur in 
corum persona, quod senatusconsul- 
tum Macedonianum x>i'ohihuit, nm- 
tuas peeunias dari eis, qui in parentis 
erunt potestate : et ei, qui crediderit, 
dehegatur actio tarn adversus iqjsum 
hliuin filiamve, nepotem nepteinve, 
sive adhuc in x^otestate sunt, sive 
morte parentis vel emancipation e 
snai potestatis esse cceperint, quam 


7. A x^eculiar xu*o vision has, how- 
ever, been made in their favour by 
the senatnsconsidtnvi Macedonianum, 
which x>r()liibits money to be lent to 
children under x)o\ver of tlieir parents, 
and refuses any action to the creditor, 
either against t he desce ndants, whether 
still under x^ower, or l)ecbme sni juris 
by the death of the parent or h,y eman- 
cix)ation, or against the parent, whether 



(lebettir et in id, qnod reliqumn est, 
creditori domiiiuR condemnatiir. 
Eiirsus de pecnlio ideo expedit 
agere, quod in liac actione totins 
peculii ratio habetur, at in tributoria 
ejus tantum, quod negotiatur, et 
potest quisque tertia forte parte 
peculii aut quarta vel etiam minima 
negotiari, majorem autem partem 
in praediis et mancipiis aut fenebri 
pecunia habere. Prout ergo expedit, 
ita (juisque vel lianc actionem vel 
illam eligere debet : certe qui potest 
probare, in rem domini versum esse, 
de in rem verso agere debet. 


Gai. i v. 74 

Any one who could bring 
liiditoria^ could also, at option, 
rer^^Oy but not at all necessarily 

6. Qui;e diximus de servo et do- 
mino, eadem intellegimus et de hlio 
et filia ant nepote et nepte, et patre 
avove, cnjus in pot estate sunt. 

I>. xi 


to the master, i.e. there is no previous 
deduction made in his favour of what 
is due to him, but he stands in the 
same position as the rest of the 
creditors: whereas in the action do 
2 ')eculio, there is first deducted the 
debt due to the master, wiio is only 
condemned to distribute the remainder 
among the creditors. On the other 
hand, in some cases, it may be more 
convenient to bring the action dc 
jicculio^ because it affects the whole 
whereas the action fributo7'ia 
affects only so much of it as has been 
employed in trade ; and it is possible 
that a slave may have traded only with 
a thh*d, a fourth, or some very small 
part of it, and that the rest may con- 
sist in lands, slaves, or money lent at 
interest. Every one ought, therefore, 
to select the one or the other action 
as may seem most advantageous to 
him. If, however, a creditor can prove 
that anything has been employed to 
the profit of the master, he ought to 
bring the action de in rein verso, 

; D. xiv. 4. 11. 

an n.dio quod exercitoria, or 

bring an actio de petMlio et in rem 
v/ice versa. 

(). Wiat we have said in relation 
to a slave and his master, is equally 
applicable to children and grandchil- 
dren, and to their ascendants, in whose 
power they are. 

. 4. 1. 4. 


It may be observed, however, that (I) the master was never 
bound, if the slave engaged himself by mandate, or fidejimio^ 
for a third person, but the father was bound to the extent of a. 
son's pecidium by the son's intercessio (D. xv. 1. 3. 9), and (2) 
the son was bound civilly, the slave only natural!}^. If the son 
was sued and condemned to pay, an action jndicati de pecuUo 
could be brought against the father to the extent of the son's 
pemlmm. (D. xv. i. 3. IL) 


7. lilud proprie servatur in 
eorum persona, (piod senatusconsul- 
tum Macedonianum prohihuit, mu- 
tuas peeunias dari eis, qui in parentis 
erunt 2)otestatG : et ei, qui crediderit, 
dehegatur actio tarn adversus ipsum 
ffliuin filiamve, nepotem neptemve, 
sive adhuc in potestate simt, sive 
raorte parentis vel emancipation e 
suai potestatis esse cceperint, quam 


7. A peculiar provision has, how- 
ever, been made in their favour by 
the senatusGonsnUnm Macedo nianu'ni, 
which prohibits money to be lent to 
children under power of tlieir parents, 
and refuses any action to the creditor, 
either agai nst the desce ndants, whether 
still under pow^r, or l)ecdme sui juris 
by the death of the parent or by eman- 
cipation, or against the parent, whether 
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acL’ersiis patrem avimive,siveliabeat he still retains them under his power, 
eos adhuc in potestate sive emanci- or has emancipated them. This pro- 
paverit. Quie ideo senatiis pro- vision w'as adopted by the senate, 
spexit, quia s^pe onerati sere alieno because they thought that^ persons 
creditarum pecuniariun, quas in under power, wdien loaded with debts 
luxmiam consuiiiebant, vitae paren- contracted by borrowing sums to be 
tium insidiabantm. w'asted in debaucherj^, often attempted 

the lives of their parents. 

D. xiv. 6, 1. pr. ; D. xiv. C. 3. 3 ; B. xiv. 0. 7. 10. 

The senatusconsuUiiiii Macedonianum was made, according to 
Tacitus, in the reign of Olandius {Ami. xi. 13); according to 
Suetonius, in that of Vespasian {Ves}). 11.) Perhaps it was only 
renewed in the latter reign. Theopliiius informs us that it was 
made to meet the case of a young prodigal named Macedo, who 
attempted the life of his father. The terms of the sencdmcmi- 
sidtum (D. xiv. 6. 1. pr.) would rather lead us to suppose Macedo 
was the name of a usurer. The text says denerjatur actio ; but if 
there was any doubt as to the facts, the action was brought, and 
the senaktSGonsidtum Macedonianum made the ground of an ex- 

8. Lastly, we may observe, that 
w'henever any contract has been made 
by command of a father or' master, or 
anything employed to their profit, a 
coyidicHo may be brought directl\^ 
against the father or master, exactly 
as if the contract had been originally 
made with them. So when any one is 
liable to the action exereitoria or instk 
toria, a condictio may also be brought 
directly against him, as in this case 
also it is by his order that the contract 
is understood to have been made. 

D. xvii. 2, 84 ; D. xiv. 3. 17. 5 ; D. xii. 1. 29. 

Posse Gondici. If a condiction could be brought, of what use 
were the peculiar prsetorian actions of which, as the text informs 
us, the plaintiff could avail himself ? Probably the institution of 
these actions was long antecedent to the time when the condiction 
was admitted as an appropriate form of action in cases where a 
paterfamilias was to be made responsible for the acts of his son or 
. Jslave. It was only by a great extension of the scdpe of the con- 
diction that it was given, first, when one man -ju'ofited in any wa}^ 
by the property of another (D. xii. 1. 23, 32); and, secoiiclly, 

' against a person by whose order another person had contracted, 
or whose manager {mstiior) the person contracting was (D. xii. 

9. 2.) After it had received this extension, the condiotio would 
b$. a concurrent remedy with the pr^torian actions. But there 
'‘would still be cases, namely, bilateral contracts, giving rise to 
praetorian actions, such as those empti or vendiii^ pro socioj locati 
or Gonducti, or contracts giving rise to actions m factum, in which 
the condiction would not be given against the pcderfamiUas, and 


ception. (D. xiv. 6. 11.) 

: 8. Illiid in summa admoneiidi 

. sumiis, id, quod jussu patris domi- 
eUiive contractum fiierit quodque in 
rem ejus versum fuerit, dhecto quo- 
que posse a patre dominove condici, 
tamquam si principaliter cum ipso 
negotium gestum esset. Ei quoque, 
(pii vel exereitoria vel institoria 
actione tenetur, directo posse condici 
placet, quia hujus quoque jussu con- 
tractum intellegitur. 
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acL’ersiis patrem avimive, sive liaLeat 
eos adlmc in potestate sive emanci- 
paverit. Quie ideo senatns pro- 
spexit, quia s^pe onerati sere alieno 
creditarum pecuniarmn,^ quas in 
luximam consiiniebant, vitas paren- 
tium insidiabantm. 


lie still retains them under his powei% 
or has emancipated them. This pro- 
vision was adopted by the senate, 
because they thought that persons 
imder power, when loaded with debts 
contracted by borrowing sums to be 
wasted in debaucheiy, often attempted 
the lives of their parents. 


D. xiv. 6. 1. pr. ; D. xiv. C. 3. 3 ; D. xiv. 0. 7. 10. 


The senatusconsuUiiiii Macedonicvniim was made, according to 
Tacitus, in the reign of Claudius {jhvii. xi. 13); according to 
Suetonius, in that of Vespasian (Ves]:). 11.) Perhaps it was only 
renewed in the latter reign. Theophilus informs us that it was 
made to meet the case of a young prodigal named Macedo, who 
attempted the life of his father. The terms of the senatmcou- 
sidtum (D. xiv. 6. 1. pr.) would rather lead us to suppose Macedo 
was the name of a usurer. The text says clenerjatur actio ; hut if 
there was any doubt as to the facts, the action was brought, and 
the seyiaimconsiiltum Macedonianiim made the ground of an ex- 
ception. (D. xiv. 6. 11.) 

. ' : 8. Illud in summa admonendi 

. smnus, id, quod jussu patris domi- 
contractum fiierit quodque in 
) . ;■ rem ejus versum fuerit, dhecto quo- 
que posse a patre domino ve condici, 
tamquam si principaliter cum ipso 
negotium gestum esset. Ei quoque, 

(pii vel exereitoria vel institoria 
actione tenetur, directo posse condici 
placet, quia hujus quoque jussu con- 
tractum intellegitur. 


8. Lastly, we may observe, that 
whenever any contract has been made 
by command of a father or' master, or 
anything employed to their profit, a 
condicHo may be brought directl\^ 
against the father or master, exactly 
as if the contract had been originally 
made with them. So when any one is 
liable to the action exereitoria or insH- 
ioria, a condictio may also be brought 
directly against him, as in this case 
also it is by his order that the contract 
is understood to have been made. 


D. xvii. 2. 84 ; D. xiv. 3. 17. 5 ; D. xii. 1. 29. 


Posse condici. If a condiction could be brought, of what use 
were the peculiar prsetorian actions of which, as the text informs 
us, the plaintiff could avail himself ? Probably the institution of 
these actions was long antecedent to the time when the condiction 
was admitted as an appropriate form of action in cases where a 
pederfamilias was to be made responsible for the acts of his son or 
VJslave. It was only by a great extension of the sedpe of the con- 
diction that it was given, first, when one man -ju'ofited in any wa}’’ 
by the property of another (D. xii. 1. 23, 32); and, secondly, 

' 4"' " a person by whose order another person had contracted, 

or whose manager (mstifor) the person contracting was (D. xii. 

9* ^0 After it had received this extension, the condictio would 
concurrent remedy with the praetorian actions. But there 
'‘would still be cases, namely, bilateral contracts, giving rise to 
praetorian actions, such as those empti or vendiii.^ pro socioj locati 
or conductiy or contracts giving rise to actions m factum^ in which 
the condiction would not be given against the paterfamiUas^ and 
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in wMch recourse must be bad to tbe pr^torian actions proper to 
tbe kind of contract. These praetorian actions would, in the par- 
ticular case of the imterfamilias^ receive a slight modification of 
form and a new name, and be termed quod jiissii^ de in rem 
versOj de .iiecnlio^ &c., though remaining substantially 
locati^ pro socio^ &c., according to the character of the trans- 
action. 0 Y 


Tit. VIII. DE NOXALIBUS ACTIONIBUS. 

Ex maleficiis servomm, veluti si The wrongful acts of a slave, whe- 
fortum fecerint aut bona rapuerint ther he commits a theft or robbery, or 
aiit damnum dederint aut injuriam does any damage or injury, give rise 
commiserint, noxales actiones x3ro- to noxal actions in which the master of 
ditse sunt, quibus domino damnato the slave, if judgment is against him, 
permittitur, aut litis sestimationem may either pay the estimated amount 
sufferre aut hominem noxse dedere. of damage done, or deliver up his 

slave as a noxa. 

Gai. iv. 75 ; D. ix. 4. l!" 

We now pass to actions given to enforce obligations arising 
from the delicts of persons, alieni juris. These actions, which 
were given against the master of the slave, and, in ancient times, 
against the parent of the filiusfamilias^ were termed noxales be- 
cause the master or parent could rid himself of all liability by 
abandoning the slave or child committing the delict to the person 
injured. There was, however, no distinct actio noxalis. The 
action brought on the delict was one vi honorum raptor urn 

&c., as the case might be, the difference being that the condem- 
natio was alternative, either to pay so much or to abandon the 
s lave , instead of simply to pay so much. 

If at any time, either before or after the litis contestation the 
master abandoned the slave, all right of action for damages against 
him became immediately extinct. The actio noxalis had thus a 
kind of resemblance to the actiones arhitraricey in which the judex 
first ordered the defendant to make satisfaction, and then, if he 
did not comply, proceeded to condemn him. In two cases the 
master could not escape liability by giving up the slave : (1) if he 
falsely denied that the slave was in his power (D. ii. 9. 2. 1) ; 
(2) if the master could have prevented the delict (D. ix. 4. 2. 1). 

1. Noxa autem est corpus, quod 1. Noxa is the body that has done 

nocuit, id est servus : noxia ipstun the wrongful act, i.e. the slave. Noxia 
maleficium, veluti furtum, damnum, is the wrongful act itself, that is, the 
rapina, injuria. theft, the damage, the robbery with 

violence, or injury- 

D. ix. 1. 1. 1. 

2. Summa autem ratione permis- 2. It is with great reason that the 
sum est noxse deditione defungi : master is permitted to deliver up the 
namque erat iniquum, nequitiam offending slave ; for it would be very 

H H 


LIB. IV. TIT. VIII. 


465 

in wMch recourse must be bad to tbe pr^torian actions proper to 
tbe kind of contract. These praetorian actions would, in the par- 
ticular case of the iJaterfamiliaSy receive a slight modification of 
form and a new name, and he termed quod jussii^ de in rem 
vevso^^ de .iieculio^ &c., though remaining substantially emioti^ 
locati^ pro socio^ &c., according to the character of the trans- 
action. 0 Y 


Tit. VIII. DE NOXALIBUS ACTIONIBUS. 

Ex maleficiis servomm, veluti si The wrongful acts of a slave, whe- 
fortum fecerint aut bona rapuerint ther he commits a theft or robbery, or 
aiit damnum dederint aut injuriam does any damage or injury, give rise 
commiserint, noxales actiones ]}ro- to noxal actions in which the master of 
ditse sunt, quibus domino damnato the slave, if judgment is against him, 
permittitur, aut litis sestimationem may either pay the estimated amount 
sufferre aut hominem noxse dedere. of damage done, or deliver up his 

slave as a npxa. 

Gai. iv. 75 ; D. ix. 4. l! 

We now pass to actions given to enforce obligations arising 
from the 6[elicts of persons, alieni jitris. These actions, which 
were given against the master of the slave, and, in ancient times, 
against the parent of the filmsfamilias^ were termed nozales be- 
cause the master or parent could rid himself of all liability by 
abandoning the slave or child committing the delict to the person 
injured. There was, however, no distinct actio noxalis. The 
action brought on the delict was one vi honoriim raptor urn ^ 

&c., as the case might be, the difference being that the condem- 
natio was alternative, either to pay so much or to abandon the 
s lave , instead of simply to pay so much. 

If at any time, either before or after the litis contestation the 
master abandoned the slave, all right of action for damages against 
him became immediately extinct. The actio noxalis had thus a 
kind of resemblance to the actiones arhitrariccn in which the jitdex 
first ordered the defendant to make satisfaction, and then, if he 
did not comply, proceeded to condemn him. In two cases the 
master could not escape liability by giving up the slave : (1) if he 
falsely denied that the slave was in his power (D. ii. 9. 2. 1) ; 
(2) if the master could have prevented the delict (D. ix. 4. 2. 1). 

1. Noxa autem est corpus, quod 1. Noxa is the body that has done 

nocuit, id est servus : noxia ipsum the wrongful act, i.e. the slave. Noxia 
maleficium, veluti furtum, damnum, is the wrongful act itself, that is, the 
rapina, injuria. theft, the damage, the robbery with 

violence, or injury- 

D. ix. 1. 1. 1. 

2. Summa autem ration© permis- 2. It is with great reason that the 
sum est noxse deditione defungi : master is permitted to deliver up the 
namque erat iniquum, nequitiam offending slave ; for it would be very 

HH 


466 


LIB. IV. TIT. VIII. 


eorum ultra ipsoruiii corpora dominis unjust, wlien a slave does a wrongful 
damnosam esse. act, to subject the master to any fur- 

ther damage beyond that of losing the 
slave himself. 

Gai. iv. 75. 


8. Dominus noxali judicio servi 
sui nomine conventus, servum actori 
noxse dedendo liberatm'. Nec minus 
perpetuiim ejus dominium a domino 
transfertur : si autem damnum ei, 
ciii deditus est, resarcierit qusesita 
peeunia, auxilio prsetoris, invito 
domino, manumittitur. 


/4. Sunt autem constitutae noxa- 
les actiones aut legibus aut edicto 
prsetoris : legibus veluti furti lege 
duodecim tabularum, damni injurise 
lege Aquilia : edicto prsetoris veluti 
injuriarum et vi bonorum raptorum. 


8. A master sued in a noxal action 
on account of his slave, frees himself 
if he gives up his slave to the plaintiff, 
and then the property in the slave is 
thus transferred for ever ; but, if the 
slave can procure money, and satisfy 
the master to whom he has been given 
up for aU damage he has sustained, he 
is manumitted by the intervention of 
the praetor, though against the wish of 
his new master. 

4. Noxal actions are established 
either by the laws, or by the edict of 
the in-setor. By the laws, as for theft, 
by the law of the Twelve Tables ; for 
wrongful damage, by the lex Aquilia; 
by the praetor’s edict, as for injuries 
and robbery with violence. 


Gai. iv. 76. 


’These are but examples ; any delict whatsoever committed by 
a slave would furnish around for an actio noxalis. 


5. Omnis autem noxalis actio 
; .caput sequitur. Nam si servus tuus 
noxiam commiserit, quamdiu in tua 
potestate sit, tecum est actio : si in 
alterius potestatem pervenerit, cum 
illo incipit actio esse, aut si manu- 
missus fuerit, directo ipse tenetur 
et extinguitur noxse deditio. Ex 
diverse quoque directa actio noxalis 
esse incipit; nam si liber homo 
noxiam commiserit et is servus tuus 
esse eoeperit (quod casibus quibus- 
dam effici primo libro tradidimus), 
incipit tecum esse noxalis actio, quae 
ante chrecta fuisset. 


Gai. 


5. Every noxal action follows the 
delinquent. The delicts committed 
by your slave are a ground of action 
against you, while the slave belongs to 
you; if the slave becomes subject to 
another, the action must be brought 
against the new master; but if the 
slave is manumitted, the action is 
brought dhectly against him, and there 
caimot then be any giving up of the 
slave in satisfaction. Conversely, an 
action, which was at first direct, may 
afterwards become noxal ; for if a free- 
man commits a wrongful act, and then 
becomes your slave, which may happen 
in some eases, of which we have spoken 
in our First Book, then the direct ac- 
tion against the slave is changed into a 
noxal action against you. 

iv. 77. 


It was the person in possession of the slave, not necessarily his 
owner, who was liable for his delicts. The references to the First 
Book are Tit. 3. 4, and Tit. 16. 1. 

c. ^ 

-ri 6. Si servus domino noxiam com- 6. If a slave commits a wrongful 
miserit, actio nuUanascitur: namque act against his master, no action can 
iVirititer dominum et eum, qui in ejus be brought; for no obligation can arise 
potestate est, nulla obligatio nasci between a master and one in his power; 
potest. Ideoque et si in alienam and if the slave passes under the power 
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is manumitted by the intervention of 
the praetor, though against the wish of 
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and robbery with violence. 
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’These are but examples ; any delict whatsoever committed by 
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5. Omnis autem noxalis actio 5. Every noxal action follows the 
’ V' ! • caput sequitur. Nam si servus tuus delinquent. The delicts committed 
noxiam commiserit, quamdiu in tua by your slave are a ground of action 
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alterius potestatem pervenerit, cum you; if the slave becomes subject to 
illo incipit actio esse, aut si manu- another, the action must be brought 
missus fuerit, directo ipse tenetur against the new master; but if the 
et extinguitm: noxse deditio. Ex slave is manumitted, the action is 
diverso quoque directa actio noxalis brought directly against him, and there 
esse incipit; nam si liber homo caimot then be any giving up of the 
noxiam commiserit et is servus tuus slave in satisfaction. Conversely, an 
esse eoeperit (quod casibus quibus- action, which was at first direct, may 
dam effici primo libro tradidimus), afterwards become noxal ; for if a free- 
incipit tecum esse noxalis actio, quae man commits a wrongful act, and then 
ante directa foisset. becomes your slave, which may happen 

in some eases, of which we have spoken 
in our First Book, then the direct ac- 
tion against the slave is changed into a 
noxal action against you. 

Gai. iv. 77. 

It was the person in possession of the slave, not necessarily his 
owner, who was liable for his delicts. The references to the First 
Book are Tit. 3. 4, and Tit. 16. 1. 

■u -.fj/li-rk 6. Si servus domino noxiam com- 6. If a slave commits a wrongful 
r " miserit, actio nuUanascitur: namque act against his master, no action can 

- ' :4ri^ter dominum et eum, qui in ejus be brought; for no obligation can arise 

potestate est, nulla obligatio nasci between a master and one in his power; 

potest. Ideoque et si in alienam and if the slave passes under the power 
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potestatem servtis pervenerit ^aut 
manmnissns fiierit, neqiie cum ipso 
neque cum eo, cujus nunc in pote- 
state sit, agi potest. Unde si alieniis 
ser'iuis nosiam tibi commiserit et is 
postea in potfestate tua esse coeperit, 
inter eidit actio, quia in eum casum 
deducta sit, in quo consistere non 
potuit: ideoque licet exierit de tua 
potestate, agere non potes, qiiemad- 
modum si dominus in servuin suum 
aliquid commiserit, nec si manumis- 
siis vel alienatus fuerit servus, uUam 
actionem contra dominum liabere 
potest. 


of another master, or is manumitted, 
no action can be brought either against 
him or his new master; whence it 
follows, that, if the slave of another 
should commit a wrongful act against 
you, and become your slave, the action 
is extinguished, as it has become im- 
possible in the actual position of the 
parties. And although he subsequently 
passes out of your power, yet you 
cannot bring an action. N either, if a 
master injures his slave in any way, 
can the slave, after having been alien- 
ated or manumitted, bring any action 
against his master. 


Gai. iv. 78. 


The P rocul ians bad thought that a master could, after a slave 
had passed out^f his power, bring an action against the slave for 
anything done by him before he became his slave. (Gai. iv. 78.) 


7. Sed veteres quidem haec et in 
filiisfamilias maseulis et feminis ad- 
miserunt. Nova autem hominum 
conversatio hujusmodi asperitatem 
recte respuendam esse existimavit et 
ab usu communi haec penitus reces- 
sit : quis enim patitur filium suum 
et maxime filiam in noxam alii dare, 
ut pene per corpus filii pater magis, 
quam filius periclitetur, cum in hlia- 
bus etiam pudicitiae favor hoc bene 
excludit ? Et ideo placuit, in servos 
tantiunmodo noxales actiones esse 
proponendas, cum apud veteres 
legum commentatores invenimus 
saspius dictmn, ipsos filiosfaniilias 
pro suis delictis posse conveniri. 


7. The ancients, indeed, applied 
the same rules to children of both 
sexes in the i)ower of ascendants ; but 
the feeling of later times has rightly 
rejected such extreme rigour, and it 
has therefore j)assed wholly into dis- 
use. For who could bear to deliver 
up as a noxa a son, and still more a 
daughter? for, in the person of his 
son, the father would almost suffer 
more than the son himself, and mere 
regard to decency forbids such treat- 
ment of a daughter. Noxal actions 
have, therefore, been allowed to apply 
to slaves only; and wo find it often 
laid down m the older jurists, that an 
action may be brought directly against 
sons in power for their wronghil acts. 


Gai. iv. 75, 77-79 ; D. ix. 4. 33-35. 


A fMusfamilias could be sued for delicts, and then the plaintiff 
could by an actio judicati recover from the father up to the amount 
of the pecidmm, (Tit. 7. 6, note.) 


Tit. IX. 


SI QUADEUPES PAUPEKIEM PECISSE 
DICETUR. 


Animalium nomine, quiE ratione 
carent, si quidem lascivia aut fervore 
aut feritate pauperism feeerint, 
noxalis actio lege duodecim tabula- 
rum prodita est (quas animalia si 
noxae dedantur, proficiunt reo ad 
liberationem, quia ita lex duodecim 
tabularum scripta est) ; puta si 


A noxal action is given by the law 
of the Twelve Tables, when irrational 
animals, through wantonness, rage, or 
ferocity, have done any damage ; as, 
for example, if a kicking horse should 
kick, or an ox, apt to gore, should 
inflict an injury with his horns. If 
the animals are delivered up in satis- 
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equus calcitrosiis calce iDercusserit 
ailt bos cornu petere solitus petierit. 
Haec autem actio in his, quae contra 
naturam moventur, locum habet : 
ceterum si genitalis sit feritas, ces- 
sat. Denique si ursus fugit a do- 
mino et sic nocuit, non potest quon- 
dam dominus eoiiveniri, quia desiit 
dominus esse, ubi fera evasit. Pau- 
peries autem est damnum sine in- 
juria facientis datum : nee enim 
potest animal injuriam fecisse dici, 
quod sensu caret. Haec quod ad 
noxalem actionem pertinet. 


faction for the damage done, the 
owner is seciu:ed against any action; 
such is the law of the Twelve Tables. 
But this action can only be brought in 
the ease of animals acting contrary to 
their natm-e, for, when the ferocity of 
a beast is innate, no action can be 
brought, so that, if a bear breaks loose 
from his master, and has so done mis- 
chief, the master cannot be sued ; for he 
ceased to be the master as soon as the 
wild beast escaped. The word pau- 
peries denotes a damage done without 
any wrong intent : for an animal void 
of reason cannot be said to have had a 
wrong intent. Thus much as to the 
noxal action. 


D. ix. 1. 1. pr., 3, 4, 7, 10. 


Although in the Twelve Tables the word cpmdru'pes was used, 
all animals were held to be included under it. 

The distinction noticed in the text is that between an animal 
with an inborn fierceness (genitalis feritas^ and one with a con- 
firmed vicious habit (calcitrosiis ^ jpetere solitus) , The owner of 
the latter only was liable to the actio noxalis given by » the Twelve 
Tables. 

If an animal fierce by nature did any damage while in the 
keeping of any one, his keeper would be liable to an actio utilis, 
though not to the direct actio noxalis given by the law of the 
Twelve Tables. (See next paragraph.) 


1. Ceterum sciendum est, asdili- 
tio edicto prohiberi nos canem, ver- 
rem, aprum, ursum, leonem ibi 
habere, qua vulgo iter fit : et si ad- 
versus ea factum erit et nocitum 
homini libero esse dicetur, quod 
bonum et sequum judici videtur, 
tanti dominus eondemnetur, cete- 
rarum rerum, quanti damnum da- 
tum sit, dupli. Praeter has autem 
gedilitias actiones et de pauperie 
locum habebit : numquam enim ac- 
tiones praesertim poenales de eadem 
re concurrentes alia aliam consumit. 


1. It must be observed, that the 
edict of the sedile forbids any man to 
keep a dog, a boar, a wild boar, a bear, 
or a lion, where there is a public road : 
and, if this prohibition is disobeyed, 
and thus any freeman receives hurt, 
the master of the beast may be con- 
demned at the discretion of the judge ; 
and, in case of damage to anything else, 
the condemnation must be in double 
the amount of damage done. Besides 
the ffidilitian action, the action de pau^ 
perie may also be brought against the 
same person; for when different actions, 
especially penal actions, may be each 
brought on account of the same thing, 
the employment of one does not pre- 
vent the employment of another. 


D. xxi. 1. 40-42 ; D. xliv. 7. 60. 


The same delict might be resolvable into two distinct ofiences. 
A slave is corrupted, and then made to commit a theft. A sepa- 
rate action lay for each offence. Or the same delict, though con- 
sisting of one offence, might come under two heads of delict. A 
slave is injured by being beaten, and an action would lie injuria-- 
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equus calcitrosiis calce xDercusserit 
ailt bos cornu petere solitus petierit. 
Haec autem actio in his, quae contra 
naturam moventur, locum habet : 
ceterum si genitalis sit feritas, ees- 
sat. Denique si ursus fugit a do- 
mino et sic nocuit, non potest quon- 
dam dominus eoiiveniri, quia desiit 
dominus esse, ubi fera evasit. Pau- 
peries autem est damnum sine in- 
juria facientis datum : nec enim 
potest animal injuriam fecisse dici, 
quod sensu caret. Haec quod ad 
noxalem actionem pertinet. 


faction for the damage done, the 
owner is seemed against any action; 
such is the law of the Twelve Tables. 
But this action can only be brought in 
the ease of animals acting contrary to 
their natm-e, for, when the ferocity of 
a beast is innate, no action can be 
brought, so that, if a bear breaks loose 
from his master, and has so done mis- 
chief, the master cannot be sued ; for he 
ceased to be the master as soon as the 
wild beast escaped. The word pau- 
peries denotes a damage done without 
any wrong intent : for an animal void 
of reason cannot be said to have had a 
wrong intent. Thus much as to the 
noxal action. 


D. ix. 1. 1. pr., 3, 4, 7, 10. 


Although in the Twelve Tables the word cpiadrupes was used, 
all animals were held to be included under it. 

The distinction noticed in the text is that between an animal 
with an inborn fierceness (genitalis feritas^ and one with a con- 
firmed vicious habit (cahitrosus^ petere solitnsy The owner of 
the latter only was liable to the aetio noxalis given by » the Twelve 
Tables. 

If an animal fierce by nature did any damage while in the 
keeping of any one, his keeper would be liable to an actio utilis, 
though not to the direct actio noxalis given by the law of the 
Twelve Tables. (See next paragraph.) 


1. Ceterum sciendum est, sedili- 
tio edicto prohiberi nos canem, ver- 
rem, aprum, ursum, leonem ibi 
habere, qua vulgo iter fit : et si ad- 
versus ea factum erit et nocitum 
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bonum et sequum judici videtur, 
tanti dominus eondemnetur, cete- 
rarum rerum, quanti damnum da- 
tum sit, dupli. Praeter has autem 
gedilitias actiones et de pauperie 
locum habebit : numquam enim ac- 
tiones praesertim poenales de eadem 
re concurrentes alia aliam consumit. 


1. It must be observed, that the 
edict of the aedile forbids any man to 
keep a dog, a boar, a wild boar, a bear, 
or a lion, where there is a public road : 
and, if this prohibition is disobeyed, 
and thus any freeman receives hurt, 
the master of the beast may be con- 
demned at the discretion of the judge ; 
and, in case of damage to anything else, 
the condemnation must be in double 
the amount of damage done. Besides 
the ffidilitian action, the action de paic^ 
perie may also be brought against the 
same person ; for when different actions, 
especially penal actions, may be each 
brought on account of the same thing, 
the employment of one does not pre- 
vent the employment of another. 


D. xxi. 1. 40-42 ; D. xliv. 7. 60. 


The same delict might be resolvable into two distinct offences. 
A slave is corrupted, and then made to commit a theft. A sepa- 
rate action lay for each oSerice. Or the same delict, though con- 
sisting of one offence, might come under two heads of delict. A 
slave is injured by being beaten, and an action would lie injuria- 
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Tiim^ or under tlie lex Aqiiilia. The master might bring both 
actions in succession, but he would only recover in the second any 
special advantages which that action might give him beyond what 
the first had given. (D. xliv. 7. 34. pr.) 


Tit. X. DE HIS, PER QUOS AGERE POSSUMUS. 


Nunc admonendi sumus, agere 
posse quemlibet aut suo nomine aut 
alieno. Alieno veluti procuratorio, 
tutorio, cLiratorio, cum dim in usu 
fuisset, alterius nomine agere non 
posse nisi pro populo, pro libertate, 
pro tiitela. Prasterea lege Hostilia 
permissum est furti agere eorum 
nomine, qui apud hostes essent ant 
rei pnblicse causa abessent qiiive in 
eorum cujus tutela essent. Et quia 
hoc non minimam incommoditatem 
habebat, quod alieno nomine neque 
agere neque excipere actionem lice- 
bat, coeperunt homines per prociua- 
tores litigare : nam et morbus et 
£etas et necessaria peregrinatio item- 
que alise multa3 causae saepe impedi- 
mento sunt, quo minus rem suam 
ipsi exsequi possint. 


We must now remark, that a per- 
son may conduct an action either in 
his own name, or in that of another, 
as, for instance, if he is a procmator, 
a tutor, or a curator ; but anciently, 
custom forbade one person conducting 
an action in the name of another, un- 
less for the i)eople, for freedom, or for 
a pupil. The lex Hostilia afterwards 
permitted an actio furti to be brought 
in the names of those who were pri- 
soners in the hands of an enemy, of 
persons absent in the service of the 
state, or of those under the tutorship 
of such persons. But, as it was found 
to be exceedingly inconvenient, that 
one man should be prohibited from 
bringing or defending an action in the 
name of another, it by degrees became 
a practice to sue by procurators. For 
ill-health, old age, unavoidable jour- 
neys, and many other causes, con- 
tinually prevent mem from being able 
to attend personally to their own 
afiairs. 


Gai. iv. 82 ; D. 1. 17. 123. pr. ; D. iii. 3. 1. 2, 


The old principle of Roman law was, that no one could re~ 
present another, and, with the exceptions noticed in the text, this 
principle was rigorously observed during the period of the actions 
of law. 

By agere pro populo was meant bringing an adlo popniUwis 
(earn popularem acMonem dicimtis (pum sawn jus pojmlo tuet'ui\ 
D. xlvii. 23. 1); by agere pyro lihertate was meant becoming asset -- 
tor libertatis for a slave (see Introd. sec. 96) ; and by agere ]mj 
tptela^ bringing an action on behalf of a pupil. 

Under the system of formula?,,^ the first step towards breaking 
through the old rule was the permitting a eogivitor to be appointed. 
A Gpgnitor was a person who was appointed by one of the parties 
to a suit to conduct it for him. The cog^iitor himself was not 
necessarily present when he was appointed, but it was necessary 
that the appointment should be made before the magistrate, in 
presence of the adversary, and by a certain form of words. For 
instance, a plaintiff speaking generally of his action would say, 
^ Quod ego tecimi agere volo^ in earn rem Ijucium Titimn cog 7 iito- 
rem do I Other forms, adapted to other cases, are given in Gaius 
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We must now remark, that a per- 
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an action in the name of another, un- 
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permitted an actio furti to be brought 
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one man should be prohibited from 
bringing or defending an action in the 
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a practice to sue by procurators. For 
ill-health, old age, unavoidable jour- 
neys, and many other causes, con- 
tinually prevent mem from being able 
to attend personally to their own 
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Gai. iv. 82 ; D. 1. 17. 123. pr. ; D. iii. 3. 1. 2, 


The old principle of Roman law was, that no one could re~ 
present another, and, with the exceptions noticed in the text, this 
principle was rigorously observed during the period of the actions 
of law. 

By agere pro populo was meant bringing an adlo popniUwis 
(earn popularem acMonem dicimtis (pum sawn jus pojmlo tuet'ui\ 
D. xlvii. 23. 1); by agere pyro lihertate was meant becoming asset -- 
tor libertatis for a slave (see Introd. sec. 96) ; and by agere ]mj 
tptela^ bringing an action on behalf of a pupil. 

Under the system of formula?,,^ the first step towards breaking 
through the old rule was the permitting a eogivitor to be appointed. 
A Gpgnitor was a person who was appointed by one of the parties 
to a suit to conduct it for him. The cog^iitor himself was not 
necessarily present when he was appointed, but it was necessary 
that the appointment should be made before the magistrate, in 
presence of the adversary, and by a certain form of words. For 
instance, a plaintiff speaking generally of his action would say, 
^ Quod ego tecimi agere volo^ in earn rem Ijucium Titimn cog 7 iito- 
rem do I Other forms, adapted to other cases, are given in Gaius 
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(iy. 83). The name of the principal was inserted in the intentio^ 
that of the representative in the cooidemnatio, (Gai. iy. 86.) In 
the case of a cognitor, the actio jiiclicati was for or against the party 
to the suit. 

Tbe next step was to permit a procurator appointed by a man- 
date to conduct a suit, but at first he did so in his own name, for 
it was not till a later period of Eoman law that a procurator could 
expressly represent his principal. He had accordingly, before Jus- 
tinian, if plaintiff, to give security ratam rem domimim hahi- 
turwrij and, if defendant, to give security judicaium solvi^ as 
explained in the next Title. If a person offered to conduct a suit 
for another as 'procurator voluntccrius, and could not produce an 
authorisation, he was allowed to act, not as mandatary, but as ne- 
gotioTum gestor^ if he acted in good faith, and gave security for 
ratification. (Gai. iv. 84.) The actio judicati lay for or against 
the procurator, and not the party. Subsequent ly, when the man- 
date was clear, or if the mandator was present and gave it, the 
procurator was considered as only representing the party, and the 
actio judicati was given to or against the party, not the procu- 
rator (Vat, Frag, 331), and this was extended to the case of the 
negotiorum gestor^ who, although at first acting without a mandate, 
afterwards showed that the party approved what he did. (D. v. 1. 
56.) Thus the procurator had taken the place of the cognitor, and 
it is only of the former that Justinian speaks. 

1. Procurator neque certis verbis 1. A iDrocurator is appointed with- 

neque prsesente adversario, immo out any particular form of words, nor 
plerumque ignorante eo constituitur : is the presence of the adverse party 
cuicumqueenimpermiserisremtuam required; indeed, it is generally done 
agere aut defendere, is procurator without his knowledge. For any one 
intellegitiu'. is considered to be your procurator 

whom you have allowed to bring or to 
defend an action for you. 

Gai, iv. 84. 

2. Tutores et curatores quemad- 2. How tutors and curators are 

modum constituuntur, primo libro appointed has been already explained 
expositum est. in the Fii’st Book. 

Gai. iv. 85. 

If the tutor, in appearing for the pupil, had merely discharged 
^ a duty forced upon him, the actio judicati (i.e. the action brought 
to enforce the sentence) was given to or against the pupil. If the 
tutor chose to appear for the pupil when he need have done 
nothing more than authorise the pupil to appear himself (si se liti 
ohtulit)^ the actio judicati was given to or against the tutor. The 
case was the same as regards the curators of persons under the age 
of twenty-five. (D. xxvi. 7. 2. pn. ; D. xxvi. 9. 5. pr.) 
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(iy. 83). The name of the principal was inserted in the inteoitio^ 
that of the representative in the cooidemnatio. (Gai. iy. 86.) In 
the case of a cognitor, the actio jiidicati was for or against the party 
to the suit. 

The next step was to permit a procurator appointed by a man- 
date to conduct a suit, but at first he did so in his own name, for 
it was not till a later period of Eoman law that a procurator could 
expressly represent his principal. He had accordingly, before J us- 
tinian, if plaintiff, to give security rafam rem dominum hahi- 
turwYhy and, if defendant, to give security judicatum solvi^ as 
explained in the next Title. If a person offered to conduct a suit 
for another as jprocurator voluntarius, and could not produce an 
authorisation, he was allowed to act, not as mandatary, but as 
gotioTum gestor^ if he acted in good faith, and gave security for 
ratification. (Gai. iv. 84.) The actio judicati lay for or against 
the procurator, and not the party. Subsequent ly, when the man- 
date was clear, or if the mandator was present and gave it, the 
procurator was considered as only re];)resenting the party, and the 
actio judicati was given to or against the party, not the procu- 
rator (Vat, Frag, 331), and this was extended to the case of the 
negotiorum gestor^ who, although at first acting without a mandate, 
afterwards showed that the party approved what he did. (D. v. 1. 
56.) Thus the procurator had taken the place of the cognitor, and 
it is only of the former that Justinian speaks. 

1. Procurator neque certis verbis 1. A procurator is appointed with- 

neque prsesente adversario, immo out any particular form of words, nor 
plerumque ignorante eo constituitur : is the presence of the adverse party 
cuiciunqueemmpermiserisremtuam required; indeed, it is generally done 
agere aut defendere, is procurator without his knowledge. For any one 
inteUegitiu'. is considered to be your procurator 

whom you have allowed to bring or to 
defend an action for you. 

Gai, iv. 84. 

2. Tutores et curatores quemad- 2. How tutors and curators are 

modum constituuntur, primo libro appointed has been already explained 
expositum est. in the First Book. 

Gai. iv. 85. 

If the tutor, in appearing for the pupil, had merely discharged 
^ a duty forced upon him, the actio judicati (i.e. the action brought 
to enforce the sentence) was given to or against the pupil. If the 
tutor chose to appear for the pupil when he need have done 
nothing more than authorise the pupil to appear himself (si se liti 
obtulit)y the actio judicati was given to or against the tutor. The 
case was the same as regards the curators of persons under the age 
of twenty-five. (D. xxvi. 7. 2. pr*. ; D. xxvi. 9. 5. pr.) 
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Tit. XI. DE SATISDATIONIBUS. 


One system of taking securities 
prevailed in ancient times ; custom lias 
introduced another in modern times. 
Formerly, in a rea^ction the possessor 
was compelled to' give securityT^TEit 
if he lost his cause, and did not either 
restore the thing itself, or pay the es- 
timated value of it, the plaintih might 
either sue him or his sureties : this 
species of security was termed jiulica- 
turn solvi, nor is it difficult to under- 
stand why it w'as so called. For the 
plaintiff used to stipulate that what 
was adjudged to him should be paid. 
And with still greater reason was a 
person sued in a real action obliged to 
give security if he was defendant in 
the name of another. A plaijitiff in a 
real action suing in his own name, was 
not obliged to give security ; but a 
procurator bringing a real action had 
to give security that his acts would be 
ratified by the xierson for whom he 
acted ; for there was a danger lest the 
person should bring a fresh action for 
the same thing. By the w'ords of the 
edict, tutors and curators were bound 
to give security, as well as procurators, 
but it was sometimes dis2)ensed with 
when they were the x>laintiffs. Such 
was the practice with regard to real 
actions. 

Gai. iv. 89, 90, 96, 98-100. 

Judicatum solvi s'tipidatio tres claimdas m uwmn (M)Uatas li(d>(it : 
de re judicata^ de re defeiidenda^ de dolo mala. (D. xlvi. 7. G.) 
There were three objects secured by the oa/idio solvi. It 

was promised (1) that the litis aistimatio^ the amount of what was 
adjudged by the sentence, should be paid if the defendant sliould 
be condemned and should not give back the thing ; (2) that tlie . 
defendant should take all the proper steps in defending the action, 
and appear to receive the sentence of the judge ; (3) tlnffi the de- 
fendant should use no dolus mahts^ should not, for instance, give 
back the thing, but give it in a state deteriorated by his fault. 
The object of the defendant, as well as the sureties, binding him- 
self for the litis cestwiatio (jiut cmn go ageiidi^ says the text, wid' 
cum jfldejussorilms) ^ was to give the plaintiff his choice between an 
action ex stipidatUy which was often preferred, or one ex judicata j 
i.e. upon, or to eniEbrce, the sentence. The object of making tlu‘- 
defendant directly liable, by a stipulation, if he did not appear to 
defend the action, was to avoid having recourse to the less direct 


Satisdatiommi modus alius anti- 
quitati placuit, ahum novitas per 
usum amplexa est. Olim enim si 
in rem agebatur, satisdare possessor 
compellebatur, ut, si victus nec rem 
ipsam restitueret nec litis ffistima- 
tionem, potestas esset petitori aut 
cum eo ageiidi aut cum fidejussori- 
bus ejus. Qu3e satisdatio appella- 
batur judicatum solvi : unde autem 
sic appeUabatui’, facile est intelle- 
gere. Namque stipulabatur quis, ut 
solveretur sibi, quod fuerit judica- 
tum. Multo magis is, qui in rem 
actione conveniebatui', satisdare co- 
gebatur, si alieno nomine judicium 
accipiebat. Ipse autem, qui in rem 
agebat, si suo nomine petebat, satis- 
dare non cogebatur. Procurator 
vero si in rem agebat, satisdare 
jubebatur ratam rem dominum habi- 
turum : periculum enim erat, ne 
iterum dominus de eadem re expe- 
riatur. Tutores et curatores eodem 
modo, quo et procuratores, satis- 
dare debere, verba edicti faciebant. 
Sed aliquando his agentibus satis- 
datio reinittebatur. Hasc ita erant, 
si in rem agebatur. 
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Tit. XI. DE SATISDATIONIBUS. 

Satisdatiomim modus alius anti- 
quitati placuit, alium novitas per 
usum amplexa est. Olim enim si 
in rem agebatur, satisdare possessor 
compellebatur, ut, si victus nec rem 
ipsam restitueret nec litis ffistima- 
tionem, potestas esset petitori aut 
cum eo ageiidi aut cum fidejussori- 
bus ejus. Qu3e satisdatio appella- 
batur judicatum solvi : unde autem 
sic appeUabatui’, facile est intelle- 
gere. Namque stipulabatur quis, ut 
solveretur sibi, quod fuerit judica- 
tum. Multo magis is, qui in rem 
actione conveniebatui', satisdare co- 
gebatur, si alieno nomine judicium 
accipiebat. Ipse autem, q\n in rem 
agebat, si suo nomine petebat, satis- 
dare non cogebatur. Procurator 
vero si in rem agebat, satisdare 
jubebatur ratam rem dominum habi- 
turum : periculum enim erat, ne 
iterum dominus de eadem re expe- 
riatur. Tutores et curatores eodem 
modo, quo et procuratores, satis- 
dare debere, verba edicti faciebant. 

Sed aliquando his agentibus satis- 
datio remittebatur. Haec ita erant, 
si in rem agebatur. 


Gai. iv. 89, 90, 96, 98-100. 

Judicatum solvi s'tipidatio tres clausulas in unum coUatas liulxit : 
de re judicata^ de re defendenda^ de dolo malo. (D. xlvi. 7. G.) 
There were three objects secured by the cwuMo judica^^^^^ solvi. It 
was promised (1) that the litis rvstimatioj the amount of what was | 
adjudged by the sentence, should be paid if the defendant sliould 
be condemned and should not give back the thing ; (2) that tlie . 
defendant should take all the proper steps in defending the action, 
and appear to receive the sentence of the jndge ; (3) tha,t the de- 
fendant should use no dolus malus.^ should not, for instance, give 
back the thing, but give it in a state deteriorated by his fault. 
The object of the defendant, as well as the sureties, binding him- 
self for the litis cestimatio (a;iit cum eo arjendi^ says the text, aut ' ' 
cum fidejussorilms)^ was to give the plaintiff his choice between an 
action ex stipidatu, which was often preferred, or one ex judicatoj 
i.e. upon, or to enforce, the sentence. The object of making tlu*- 
defendant directly liable, by a stipulation, if he did not appear to 
defend the action, was to avoid having recourse to the less direct 


One system of taking securities 
prevailed in ancient times ; custom has 
introduced another in modern times. 
Formerly, in a rea^ction the possessor 
was compelled to" give security7S*^it 
if he lost his cause, and did not either 
restore the thing itself, or pay the es- 
timated vahxe of it, the plaintiff might 
either sue him or his sureties : this 
species of security was termed judica- 
tum solvi, nor is it difficult to under- 
stand why it w'as so called. For the 
plaintiff used to stipulate that what 
was adjudged to him should be paid. 
And with still greater reason was a 
|)erson sued in a real action obliged to 
give security if he was defendant in 
the name of another. A plaijitiff in a 
real action suing in his own name, was 
not obliged to give security ; but a 
procurator bringing a real action had 
to give security that his acts would be 
ratified by the person for whom he 
acted ; for there was a danger lest the 
person should bring a fresh action for 
the same thing. By the w'ords of the 
edict, tutors and curators were bound 
to give security, as well as procurators, 
but it was sometimes disi)ensed with 
when they were the x^aintiffs. 8uch 
was the practice with regard to real 
actions. 
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mode in wiiicli tlie disobedience of the defendant to obey the 
magistrate's summons was made to benefit the plaintiff. 

Satisdare i^ossessor Gomijellehatm*. If the possessor would not 
give the ccmtio judicatmn solvi, the possession, by means of an in- 
terdict (see Tit, 15. 3), was transferred to the plaintiff, if he was 
willing to give the security which his adversary refused to give. 

LUis cestimafio. Lis here signifies the subject of the suit. 

MuUo magis si alieno nomine. This applied to the procurator 
in the days when he did not really represent the principal. The 
cogwitor never gave security. The person really interested in the 
action was called, domimis litis ; when the procurator did not re- 
present him, but came forward as if he was the domimis litis^ it 
was necessary to guard against the real domimis litis bringing 
another action. 

Tutors had probably to give security in all cases where they 
were the party defendant. 

1. Sin vero in personam, ah ac- 1. In personal actions, on the part 
toris qnidem parte eadem obtinebant, of the plaintiff, the same rules as to 
quae diximus in actione, qua in rem giving security were observed as in 
agitur. Ab ejus vero parte, cum real actions. As to the defendant, if 
quo agitur, si quidem alieno nomine he appeared in the name of another, 
aliquis interveniret, omnimodo satis- he was obliged to give security, for no 
dabat, quia nemo defensor in aliena one was considered a competent defen- 
re sine satisdatione idoneus esse dant in behalf of another unless he 
credifur. Quod si proprio nomine gave security; but any one who de- 
aliquis judicium accipiebat in per- fended a personal action in his own 
sonam,judicatum sol vi satisdare non name was not compelled to give the 
cogebatur. seevociiy jitdicatum solvi, 

Gai. iv. 100-102. 


If the defendant was a cognitor^ the dominns litis gave security 
for him. (Vat. Fragm. 817.) 

Gains notices (iv. 102) that in some few exceptional instances, 
as if the action was one pidicati, or if there was anything to make 
the credit of the defendant suspected, the defendant was obliged 
in personal actions to give security jndicatnm solvi. 


2. Sed hsec hodie aliter obser- 
vantur. Sive enim quis in rem ac- 
tione convenitur sive personali suo 
nomine, nullam satisdationem pro- 
pter litis asstimationem dare com- 
peUitur, sed pro sua tantum persona, 
quod in judicio permaneat usque ad 
terminum litis, vel committitur suae 
promissioni cum jurejurando, quam 
juratoriam cautionem vocant, vel 
nudam promissionem vel satisdatio- 
nem pro qualitate person® su® dare 
compellitur. 


2. At present a different practice 
X>revails. A defendant who is sued 
in his own name, either in a real or 
personal action, is not forced to give 
security for the pa 5 nnent of the esti- 
mated value of the thing sued for, but 
only for his own person, that is, that 
he will remain and abide the judgment 
until the end of the suit. For this 
security recourse may be had to the 
promise on oath of the party, when the 
security is called a cautio juratoria, or 
to his simple promise without oath, or 
to a satisdatio, according to the quality 
of the person. 


C. xii. 1. 17. 


In judicio permaneat An earlier writer would j)robably ' have 
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mode in wiiicli tlie disobedience of the defendant to obey the 
magistrate's summons was made to benefit the plaintiff. 

Satisdare loossessor comioellebafm*. If the possessor would not 
give the ccmtio judicatum solvi, the possession, by means of an in- 
terdict (see Tit, 15. 3), was transferred to the plaintiff, if he was 
willing to give the security which his adversary refused to give. 

LUis cestimatio. Lis here signifies the subject of the suit. 

Multo onagis si alieno nomine. This applied to the procurator 
in the days when he did not really represent the principal. The 
cognitor never gave security. The person really interested in the 
action was called, domimis litis ; when the procurator did not re- 
present him, but came forward as if he was the domimis litis^ it 
was necessary to guard against the real domimis litis bringing 
another action. 

Tutors had probably to give security in all cases where they 
were the party defendant. 

1. Sin vero in personam, ah ac- 1. In personal actions, on the part 
toris qnidem parte eadem obtinebant, of the plaintiff, the same rules as to 
quae diximus in actione, qua in rem giving security were observed as in 
agitur. Ab ejus vero parte, cum real actions. As to the defendant, if 
quo agitur, si quidem alieno nomine be appeared in the name of another, 
aliquis interveniret, omnimodo satis- he was obliged to give security, for no 
dabat, quia nemo defensor in aliena one was considered a competent defen- 
re sine satisdatione idoneus esse dant in behalf of another unless he 
credifur. Quod si proprio nomine gave security; but any one who de- 
aliquis judicium accipiebat in per- fended a personal action in his own 
sonam,judicatum sol vi satisdare non name was not compelled to give the 
cogebatur. secmitj jzidicatum solvi. 

Gai. iv. 100-102. 


If the defendant was a cognitor^ the domimis Mis gave security 
for him. (Vat. Fragm. 317.) 

Gains notices (iv. 102) that in some few exceptional instances, 
as if the action was one judicati^ or if there was anything to make 
the credit of the defendant suspected, the defendant was obliged 
in personal actions to give security mdicatnm solvi. 


, 2. Sed hsec hodie aliter obser- 
vantur. Sive enim quis in rem ac- 
tione convenitur sive personali suo 
nomine, nuliam satisdationem pro- 
pter litis asstimationem dare com- 
peUitur, sed pro sua tantum persona, 
quod in judicio permaneat usque ad 
terminum Htis, vel committitur suae 
promissioni cum jurejurando, quam 
juratoriam cautionem vocant, vel 
nudam promissionem vel satisdatio- 
nem pro qualitate person® su® dare 
compellitur. 


2. At present a different practice 
]3revails. A defendant who is sued 
in his own name, either in a real or 
personal action, is not forced to give 
security for the payment of the esti- 
mated value of the thing sued for, but 
only for his own person, that is, that 
he wiU remain and abide the judgment 
until the end of the suit. For this 
security recourse may be had to the 
promise on oath of the party, when the 
security is called a cautio juratoria, or 
to his simple promise without oath, or 
to a satisdatio, according to the quality 
of the person. 


C. xii. 1. 17. 


In judicio permaneat An earlier writer would j)robably Tiave 
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pointed out tliat tlie cautio was given, wlien tlie 
before the praetor, that the defendant would go before the 
But in Jnstinian’s time the 'distinction of in jure and in jud-heio 
was done away. 

We gather from the text, that whereas under the old law the 
defendant would have had to give security both for the payment | 
of the amount at which the subject-matter of the action was' 
valued, and that he would appear to defend himself (pro re de- 
fendenda^ QTj as here, in judicio permaneaf)^ under Justinian s 
legislation he did not engage at all for the former, and for the 
latter he did not necessarily give the security of a fidejussor, but, 
if a vir illustris (see Tit. 4. 10 note), only pledged himself by 
oath, or even by a simple promise. (C. xii. 1. 17.) 


3. Sin autem per procuratorem 
lis vel infertur vel suscipitiir, in ac- 
toris q^uidem persona, si non man- 
datmn actis insinuatuni est vel 
pri33sens dominus litis in judicio 
procuratoris sui personam confirma- 
verit, ratam rem domimim liabi- 
turum satisdationein procurator 
dare compellitur, eodem observando 
et si tutor vel curator vel alia^ tales 
personas, quae alienarum rerum gu- 
bernationem receperunt, litem qui- 
busdam per aliuin inferunt. 


4. Sin vero aliquis convenitui*, si 
quidem pr£esens procuratorem dare 
paratus est, potest vel ipse in judi- 
cium venire et sui procuratoris per- 
sonam per judicatum solvi satisda- 
tionis sollemnes stipulationes firmare 
vel extra judicium satisdationein ex- 
ponere, per quam ipse sui procura- 
toris fidejussor existit pro omnibus 
judicatum solvi satisdationis clau- 
sulis. Ubi et de liypotheca suarum 
rerum convenire compellitur, sive in 
judicio promiserit sive extra judi- 
cium caverit, ut tarn ipse quam 
lieredes ejus obligentur : alia insuiier 
cautela vel satisdatione propter per- 
sonam ipsius exponenda, quod tem- 
pore sententiffi recitandye in judicio 
invenietur, vel si non venerit, omnia 
dabit fidejussor, quye condemnatione 
continentur, nisi fuerit provocatum. 


3. But, where a suit is commenced 
or taken up by a procurator as plain- 
tiff, if a mandate of appointment is not 
registered, or if the person who really 
brings the action does not himself 
appear before the judge to confirm the 
appointment of the procurator, then 
the procurator himself is obliged to 
give security that the person for whom 
he acts will ratify his proceedings. 
The same rule applies also if a tutor, 
curator, or any other person, who has 
undertaken to manage the affairs of 
another, brings an action through a 
third party. 

4. As to the defendant, if he ap- 

pears and wishes to appoint a pro- 
curator, he may either himself come 
before the judge, and there confirm 
the authority of the x)rocurator, by 
giving with a solemn stipulation the 
caution called jttdicatimi solvi, or he 
may give such a security elsewhere, 
and become himself the fidejussor of 
his own procurator, as to each clause 
of the caution ; a,nd he 

is compelled to subject all his property 
to a hypotlieca, wliether he promises 
before the jxidge or not, and this obli- 
gation binds not only himself but his 
heirs. He must also give further se- 
curity as to his own person, that he 
will himself appear at the time when 
judgment is given, or that, if he fails 
to do so, his fidejussor will pay all that 
is fixed to be paid by the sentence, un- 
less the decision is appealed against. 


For the daumlce of the cautio judicatum solvi, see note on 
tbe introductory paragraph of this Title. 

Aha insuper cautela. This was to insure that the adk) ju 
should be given against the real domimis litis. 
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pointed out tliat the cautio was given, when the paitxeh wore 
before the praetor, that the defendant would go before the facli'py . 
But in Jnstinian’s time the -distinction of m jure and mjinluw 
was done away. 

We gather from the text, that whereas under the old law the 
defendant would have had to give security both for the payment | 
of the amount at which the subject-matter of the action was' 
valued, and that he would appear to defend himself (j^ro ra de- 
fendenda^ or, as here, in judicio imrmaneafj^ under J ustinian s 
legislation he did not engage at all for the former, and for the 
latter he did not necessarily give the security of a fidejussor, but, 
if a vir illustris (see Tit. 4. 10 note), only pledged himself by 
oath, or even by a simple promise. (C. xii. 1. 17.) 


3. Sin autem per proeuratorem 
lis vel infertur vel suscipitur, in ac- 
toris {^uidem persona, si non man- 
datmn actis insinuatuni est vel 
prassens dominus litis in judicio 
procuratoris sui personam confirma- 
verit, rat am rem dominum liabi- 
turum satisdationem procurator 
dare compellitur, eodem observando 
et si tutor vel curator vel alia^. tales 
personas, qiue alienarum rerum gu- 
bernationem receperunt, litem cxui- 
busdam per aliuin inferunt. 


4. Sin vero aliquis convenitur, si 
quidem praesens procm^atorem dare 
paratus est, j)otest vel ix)se in judi- 
cium venire et sui procuratoris per- 
sonam per judicatum solvi satisda- 
tionis sollemnes stipulationes firmare 
vel extra judicium satisdationem ex- 
ponere, per quam ipse sui jn'ocura- 
toris fidejussor existit xu’o omnibus 
judicatum solvi satisdationis clau- 
sulis. Ubi et de liyj)otheca suarum 
rerum convenire comx)ellitnr, sive in 
judicio promiserit sive extra judi- 
cium caverit, ut tarn ipse quam 
lieredes ejus obligentur : alia insux‘)er 
cautela vel satisdatione propter per- 
sonam ipsius exj)onenda, quod tem- 
pore sententiffi recitandte in judicio 
invenietur, vel si non venerit, omnia 
dabit fidejussor, qucB condemnatione 
continentur, nisi fuerit jirovocatum. 


3. But, where a suit is commenced 
or taken uj) by a X)rocurator as xdain- 
tiff, if a mandate of apxx,)intment is not 
registered, or if the person who really 
brings the action does not himself 
ax)pear before the judge to confirm the 
ax)pointment of the procurator, then 
the procurator himself is obliged to 
give security that the person for whom 
he acts will ratify his proceedings. 
The same rule ap^dies also if a tutor, 
curator, or any other person, who has 
undertaken to manage the affairs of 
another, brings an action through a 
third party. 

4. As to the defendant, if he a^)- 
pears and wishes to appoint a pro- 
curator, he may either himself come 
before the judge, and there confirm 
the authority of the x)rocurator, by 
giving with a solemn stipulation the 
caution called judimtiim- solvi, or he 
may give such a security elsewhere, 
and become himself the fidejussor of 
his own x>rocurator, as to each clause 
of the caution jucUcadmn solvi ; a,nd he 
is compelled to subject all his property 
to a hypotlieca, whether he promises 
before the judge or not, and this obli- 
gation binds not only himself hut his 
heirs. He must also give further se- 
curity as to his own person, that he 
will himself appear at the time when 
judgment is given, or that, if he fails 
to do so, his fidejussor will pay all that 
is fixed to be paid by the sentence, un- 
less the decision is ax>pea.led against. 


For the clwimdce of the cantio judicatum solvi , see note on 
tbe introductory paragraph of this Title. 

Aha insurer cautela. This was to insure that the aidjo 
should be given against the real dominus litis. 
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5. Si vero reus praesto ex qua- 
curaque causa non fuerit et alius 
velit defensionem subire, nulla dif- 
ferentia inter actiones in rem vel 
personates introducenda, potest hoc 
facere, ita tamen ut satisdationem 
judicatum solvi pro litis prsestet 
aestimatione. Nemo enim secundum 
Yeterem regulam, ut jam dictum est, 
alienge rei sine satisdatione defensor 
idoneiis intellegitur. 

6. Quae omnia apertius et per- 
fectissime e cottidiano judiciorum 
usu in ipsis rerum documentis aj)- 
parent. 

7. Quam formam non solum in 
hac regia urbe, set et in omnibus 
nostris provinciis, etsi propter im- 
peritiam aliter forte celebrantim, 
optinere censemus, cum necesse est 
omnes iDrovincias caput omnium 
nostrarum civitatum, id est hanc 
regiam ui'bem, ejusque observantiam 
sequi. 


5. But if, from any cause, a defend- 
ant does not appear, and another per- 
son is willing to defend the action for 
him, he may do so (nor does it make 
any diiference whether the action is 
real or personal), but he must give 
^Qcxniity judicatum solviio the amount 
of what is at stake ; for, according to 
the old rule of law we have jiTst men- 
tioned, no one is held a competent de- 
fendant for another without giving 
security. 

6. All this will be learned more 
clearly and fully by observation of the 
ordinary judicial proceedings in cases 
which may serve as examples, 

7. We order that these rules shall 
be observed not only in this our royal 
city, but also in. all oim provinces, 
although other usages may be now 
adopted there through ignorance ; for 
it is necessary that all the provinces 
should conform to the- practice of our 
royal city, which is supreme above all 
others. 


Tit. XII. DE PERPETUIS ET TEMPORALIBUS ACTIO- 
NIBUS, ET QU^ AD HEREDES VEL IN HEREDES 
TRANSEUNT. 


. Hoc loco admonendi sumus, eas 
quidem actiones, quse ex lege sena- 
tusve consulto sive ex sacris con- 
stitutionibus proficiseuntur, perpe- 
tuo solere antiquitus competere, 
donee sacrae constitutiones tarn in 
rem quam personalibus actionibus 
certos fines dederimt : eas vero, quae 
ex propria prsetoris jurisdictione 
pendent, plerumque intra anniun 
vivere (nam et ipsius praetoris intra 
annum erat imperium). Aliquando 
tamen et in perpetuum extenduntur, 
id est usque ad finem constitutionibus 
introductum, quales sunt hae, quas 
bonorum possessori ceterisque, qui 
heredis loco sunt, accommodat. 
Furti quoque manifesti actio, quam- 
vis ex ipsius iDrastoris jurisdictione 
proficiscatur, tamen perpetuo datur : 
absurdum enim esse existimavit, 
anno earn terminari. 


We ought here to observe that the 
actions derived from a law, from a 
senatusconsultum , or from imperial con- 
stitutions, could formerly be exercised 
at any length of time, however great ; 
until imperial constitutions assigned 
fixed limits both to real and to personal 
actions. Of the actions derived from 
the jurisdiction of the pra 2 tor, the 
greater part last only during one year, 
for this was the limit of the prietor’s 
authority. Sometimes, however, these 
actions are perpetual, that is, last until 
the time introduced by the constitu- 
tions; such are those given to the 
honorum j^ossessor and to others stand- 
ing in the place of the heir. The ac- 
tion manifest L also, though pro- 
ceeding from the jurisdiction of the 
praetor, is yet pepetual, for it seemed 
absurd to limit its duration to a year. 


G-ai. iv. 110, 111. 


In. the introductory note to Title 6, it has been said that we 
may ask as to actions, within what time they may be brought, 
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5. Si vero reus praesto ex qua- 5. But if, from any cause, a defend- 

cumque causa non fuerit et alius ant does not appear, and anotlier per- 
velit defensionem subire, nulla dif- son is willing to defend the action for 
ferentia inter actiones in rem vel him, he may do so (nor does it make 
personates introducenda, potest hoc any dilference whether the action is 
facere, ita tamen ut satisdationem real or personal), but he must give 
judicatum solvi pro litis prsestet security judicatum solvi to the amount 
ffistimatione. Nemo enim secundum of what is at stake; for, accordmg to 
veterem regulam, ut jam dictum est, the old rule of law we have jiTst men- 
aliense rei sine satisdatione defensor tioned, no one is held a competent de- 
idoneus inteUegitur. fendant for another without giving 

security. 

6. Quae omnia apertius et per- 6. All this will be learned more 

fectissime e cottidiano judiciorum clearly and fully by observation of the 

usu in ipsis rerum documentis ap- ordinary judicial proceedings in cases 

parent. which may serve as examples, 

7. Quam formam non solum in 7. We order that these rules shall 

hac regia urbe, set et in omnibus be observed not only in this our royal 
nostris provinciis, etsi propter im- city, but also in. all oim provinces, 
peritiam aliter forte celebrantim, although other usages may be now 
optinere censemus, cum necesse est adopted there through ignorance ; for 
omnes provincias caput omnium it is necessary that all the provmces 
nostrarum civitatum, id est hanc should conform to the- practice of our 
regiam ui'bem, ejusque observantiam royal city, which is supreme above all 
sequi. others. 


^ , Tit. XII. DE PERPETUIS ET TEMPORALIBUS AOTIO- 

NIBUS, ET QU.^E At) HEREDES VEL IN HEREDES 
h ' . TRANSEUNT. 

W\:, r . . . - „ / / ' 

, vv . IIoc loco admonendi sumus, eas We ought here to observe that the 
|| quidem actiones, quse ex lege sena- actions derived from a law, from a 

tusve consulto sive ex sacris con- or from imperial con- 

I j stitutionibus proficiscuntur, perpe- stitutions, could formerly be exercised 

|i ' tuo solere antiquitus competere, at any length of time, however great ; 

|r , ' . , o , ' donee sacrae constitutiones tarn m until imperial constitutions assigned 
ii rem quam personahbus actionibus fixed limits both to real and to personal 

certos fines dederimt : eas vero, quae actions. Of the actions derived from 
, ’ ’ . ..- ex propria prsetoris jurisdictione the jurisdiction of the praetor, the 1 

d pendent, plerumque intra anniun greater part last only during one year, 

' ' ' ' viv-ere (nam et ipsius praetoris intra for this was the limit of the prietor’s 

annum erat imperium). Aliquando authority. Sometimes, however, these 
tamen et in perpetuum extenduntur, actions are perpetual, that is, last until 
idestusque adfinem constitutionibus the time introduced by the constitu- 
introductum, quales sunt hae, quas tions; such are those given to the 
bonorum possessori ceterisque, qiii honorum possessor and to others stand- 
heredis loco sunt, accommodat. ing in the place of the heir. The ac- 
Furti quoque manifesti actio, quam- tionfurti manifesto also, though pro- 
vis ex ipsius iDrastoris jurisdictione ceeding from the jurisdiction of the 
proficiscatur, tamen perpetuo datur : praetor, is yet jpepetual, for it seemed 
absurdum enim esse existimavit, absurd to limit its duration to a year, 
anno earn terminari. 

G-ai. iv. 110, 111. -4 

In. the introductory note to Title 6, it has been said that we 
may ask as to actions, within what time they may be brought, 
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within what delay the proceedings must be finished, and what is 
the effect of a judgment in case of fresh proceedings being insti- 
tuted. The second of these points is not noticed in the Institutes, 
the rules as to the period of finishing the suit having become 
obsolete. The third is treated of in the next Title, par. 5. We 
have now to consider the first, namely, how long the right of 
action lasted from its inception, i.e. from the time when the 
plaintiff could have brought an action. 

Under the formulary system, the general rule was that actions 
arising from the law, a senahtsconsidtum^ or constitutions, in- 
cluding an action arising out of the old civil law, were perpetual ; 
that is,' there was no limit to the time in which they could be 
brought. On the other hand, praetorian actions were annual, i.e. 
must be brought within an annus 'iitUiSj or year made up of days 
in which there was no obstacle to the plaintiff appearing in court, 
so that more than twelve months might be included. This time 
of a year was probably suggested by the dui’ation of the prmtor’s 
office, but it had nothing to do with any one praetor being in office. 
It was merely a limited time during which the pra4or, in creating 
an action, fixed that it must be brought. 

To the rule that praetorian actions were annual, there were, 
however, exceptions of a very wide kind. The text mentions the 
actions given to a honoram_!pMss6ssor^ and to every one placed m 
loco Jiawdis^ and also the pra 3 tprian_action for fiirtiim mardfes- 
tum^ which was perpetual because it was a commutation of capita^’ 
punishment. (Gai. iv. 111.) Further, all praetorian actions red 
persecutorice, for the sake of the thing, including all actions on 
contracts for the simple value, were perpetual, unless the action 
was one not extending, but directly contradicting, the civil law, 
when it was annual. An example will show what was meant by 
this distinction. The actio Pnhliciana (Tit. 6, 4), given to ex- 
tend the operation of usucapion, was perpetual, but the acbio 
rescissoria^ given to rescind usucapion (Tit. 6. 5), was annual. 
(D. xliv. 7. 35. pr.) We may, therefore, almost reverse tlie de- 
scription of pra3torian actions, and say that they were perpetua-l 
except when they were (1) penal (the actio fwrti ma.nifesil being, 
however, perpetual), or (2) rGiperseaiitoruje,^ and in direct opposition 
to the civil law. 

SacTce Gonstitutio7ies certos fines dederimt. In a.d. 424, Theo- 
dosius II. enacted that, as a general rule, actions, real or personal, 
should not be brought after a lapse of thirty^ years. (C. vii. 3(). 
3.) Subsequently the time was, in the "case of some actions, as 
in* that of an actio Jiypothecarkij when the thing hypothecated 
remained in the hands of the debtor, extended to fo£^ 

(C. vii. 39. 7. 1.) The term perpetna^ however, still contihued 
to be applied to these actions, though, properly speaking, iii.,.the 
tin ie o f Justinian it meant nothing more than an action which 
could be bfouglit within t h irty or forty years, as opposed to tliose 
which could only Be brought within a shorter period. 
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witliin what delay the proceedings must be finished, and what is 
the effect of a judgment in case of fresh proceedings being insti- 
tuted. The second of these points is not noticed in the Institutes, 
the rules as to the period of finishing the suit having become 
obsolete. The third is treated of in the next Title, par. 5. We 
have now to consider the first, namely, how long the right of 
action lasted from its inception, i.e. from the time when the 
plaintiff could have brought an action. 

Under the formulary system, the general rule was that actions 
arising from the law, a senaUisconsitUiim^ or constitutions, in- 
cluding an action arising out of the old civil law, were perpetual ; 
that is,' there was no limit to the time in which they could be 
brought. On the other hand, praetorian actions were annual, i.e. 
must be brought within an annus •utilis^ or year made up of days 
in which there was no obstacle to the plaintifi' appearing in court, 
so that more than twelve months might be included. This time 
of a year was probably suggested by the duration of the pra3tor’s 
office, but it had nothing to do with any one praetor being in office. 

It was merely a limited time during which the prmtor, in creating 
an action, fixed that it must be brought. 

To the rule that pr£etorian actions were annual, there were, 
however, exceptions of a very wide kind. The text mentions the 
actions given to a and to every one placed m 

loco JumediSj and also the pra3tprian_action for fiirtum manifes-- ■ 
tum^ which was perpetual because it was a commutation of capital- ’ 
punishment. (Gai. iv. 111.) Further, all prmtorian actions rei 
persectiiorice, for the sake of the thing, including all actions on ^ 
contracts for the simple value, were perpetual, unless the action - . 
was one not extending, but directly contradicting, the civil law, 
when it was annual. An example will show what was meant by 
this distinction. The actio Puhliciana (Tit. 6, 4), given to ex- 
tend the operation of usucapion, w'as perpetual, but the actio 
rescissoria^ given to rescind usucapion (Tit. 6. 5), was annual. 
(D. xliv. 7. 35. pr.) We may, therefore, almost reverse tlie de- 
scription of pra3torian actions, and say that they were perpetua-l 
except when they were (1) penal (the actio fwrti ma.nifesil being, 
however, perpetual), or (2) rei^^ersecutoruxi^ and in direct opposition 
to the civil law. 

SacTce constitiitiones certos fines dederimt. In A.D. 424, Theo- 
dosius II. enacted that, as a general rule, actions, real or personal, 
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3.) Subsequently the time was, in the "caieo^ some actions, as 
in* that of an acMo Jiypothecaria, when the thing hypothecated 
remained in the hands of the debtor, extended to forty years. 
(C. vii. 39. 7. 1.) The term jperpetna^ however, still continued 
to be applied to these actions, though, properly speaking, in,, the 
ti me o f Justinian it meant nothing more than an action which 
could be Bfouglit withi n t h irty or forty years, as opposed to tliose 
which could only Be brought within a shorter period. 
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1. Non omnes antem actiones, 1. It is not all the actions allowed 
qiise in aliqiiem aiit ipso jure com- against any one by the^ law, or given 
petiint ant a i^rsetore clantur, et in by the prietor, that will^ equally be 
heredem ^eque competunt ant dari allowed or given against his heir. For 
solent. Est enim certissima juris it is a fixed rule of law, that penal 
regula, ex maleficiis poenales ac- actions arising from delicts are not 
tiones in heredem non competere, allowed against the heir of the de- 
velnti fiirti, vi bonorum raptornm, linquent, as, for instance, the actions 
injuriarum, damni injuriae. Sed ftirti, vi honoriim rajotorivm, injuria- 
heredibus hujusmodi actiones com- damni injurice. These actions 

petunt nec denegantnr, excepta are, however, given to heirs, and are 
injiuiarum actione et si qua alia not denied to them, with the excep- 
similis inveniatur. Aliquando ta- tion of the action injuriarum, and 
men etiaiii ex contractu actio contra others that may resemble it. Some- 
heredem non competit, cum testator times, however, even an action arising 
dolose versatus sit et ad heredem from a contract is not allowed against 
ejus nihil ex eo dolo pervenerit. an heir ; as when a testator has acted 
P(Enales autem actiones, quas supra fraudulently and his heir has derived ^ 

dixnnus, si ab ipsis principalibus no advantage from the haud. But 
personis fuerint contestatse, et here- j^enal actions, of which we have spoken 
dibus dantur et contra heredes above, if actually begun by the prin- 
transeunt. cijDals themselves, pass both to and 

against heirs. 

Gai. iv. 112, 113 ; D, iv. 3. 17. 1 ; D. xliv. 7. 2G, 58. 

Although penal actions could not be brought against the heir 
of the wrongdoer in order to enforce the liability to a penalty, as 
the liability was personal to the wrongdoer, yet they could be 
ibrought against the heirs for the purpose of getting back from 
them anything by which they had received an advantage from the 
delict. (D. xliv. 7. 35, pr.) 

Aliquando ex contractu actio contra liered.em non competit. 

■ This is taken from Gains, who means it to apply *to the heirs of 
'adsti’pulatores.^ sponsores^ and fidepromissores^ for their heirs were 
not bound ; but it is difficult to say to what it could apply in the 
time of Justinian. It would also be supposed, from the text, that 
an action making a testator responsible for dolus mains did not 
ordinarily pass against his heirs, if his heirs were not benefited j 

by the wrong he had committed; but there was only one case 
in which the action did not pass against his heirs, whether they had 
benefited by the dolus malus or not, namely, the action in duplum 
against a person who had been guilty of dolus makes with regard 
to a deposit placed in his custody under the pressure of an acci- 
dental misfoi’tune (see Tit. 6. 23) ; and even in this case an actio 
in simplum passed against the heirs. (D. xvi. 3. 18.) 

2. ^ Superest, ut admoneamus, 2. It remains that we should •re- 
quod si ante rem judicatam is, cum mark, that if, before the sentence, the 
quo _ actum^ est, satisfaciat actori, defendant satisfies the plaintiff, the 
officio judicis convenit eum ab- judge ought to absolve the defendant, 
solvere, licet judicii accipiendi tern- although, from the time of the action ^ 

pore in ea causa fuisset, ut damnari bemg commenced before the magis- 
debeat : et hoc est, quod ante vulgo trate, it was evident the defendant 
dicebatur, omnia jiidicia absolutoria would be condemned. It is in this 
^sse. sense that in former times it was com- 
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monly said that in all actions the de- 
fendant might be absolved. 

Gai. iv. 114. 

If, after the formula was delivered, but before judgment was 
given, the defendant satisfied the plaintiff, a question had arisen, 
as we learn from Gains (iv. 114), whether in all cases the judge 
was to absolve the defendant, or whether in actions stricti juris the 
judge was technically bound to go on and pronounce judgment. 
The Proculians thought that the condemnation was still to be 
made in actions stricti juris^ though not in honcB fidei actions or 
actions in rem. The Sabinians held that the defendant should be 
absolved in all actions, and it is the opinion of the Sabinians that 
Justinian confirms. 


Tit. XIII. DE EXCEPTIONIBUS. 

Sequitiir, ut de exceptionibus di- It now follows that we should speak 
spiciamus. Gomparataa sunt autem of exceptions. They have been intro- 
exceptiones defendendorum eorum duced as a means of defence for those 
gratia, cum quibus agitur : ssepe against whom an action is brought, 
enim accidit, ut, licet ipsa actio, For it often happens that the action of 
qua actor experitur, justa sit, the plaintiff, although in itself well 
tamen iniqua sit adversus eum, founded, is yet unjust as regards the 
cum quo agitur. person against whom it is brought. 

Gai. iv. 115, 116. 

Exceptions belonged properly to the system of formulae only. 
Under that system the praetor or other magistrate who pronounced 
on the right, (pd jus dicehat^ decided whether, on the statement of 
facts, the plaintiff had a right to an action. If he had, the parties 
were sent to the judge. But though the plaintiff* might have a 
right to an action, the defendant might have some ground to urge , 
why, ih the particular instance, the action should be defeated ; and 
if the action m factum was not honce fidei^ i.e. if it was stricti 
jurisj arhUrwria^ or penal, it was necessary that this ground should; 
be distinctly stated by the defendant to the prmtor. Thus thei 
statement was incorporated in the formula sent to the judge, and 
was called the exoeptio ; it excepted, or took away from the power 
of the action. (See Introd. sec. 104.) The judge was bound by 
the instructions he received in the mtentio. He could take notice 
of no reason urged by the defendant why the action should fail, if 
the only question submitted to him by the praetor was wliether 
the plaintiff had a good ground of action. It was necessary that 
the praetor should also expressly instruct him to inquire whether 
the action, however well grounded, ought not to be defeated. 

For instance, supposing an action was brought on a stipula- 
tion, the formula would run 8i paret Numerium Negidkmi Aulo- 
Agerio sestertimn X millia dare oportere. The only question 
which the judex could have to decide would be, was the stipula- 
tion made or not ? If it was, the right of the plaintiff* to have a 
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sentence in liis favour was indisputable. But supposing tbe pr^tor 
went on to add an exception, which was always negative, and say, 
Si in ea re nihil dolo malo Auli Acjerii factum sit neque fiat^ 
then a further inquiry would have to be made : was there any 
fraud on the part of the creditor which made it unjust that he 
should recover in the action ? 

The defendant, in making an exception, was not supposed to 
admit the truth of the plaintiff’s statement. (D. xliv. 1. 9.) The 
plaintiff had first to prove his intentio^ and unless he did so the 
action failed. Supposing he proved it to the satisfaction of the 
judex^ it was then for the defendant to prove his exception. He 
affirmed the facts on which the exception rested, and he must 
prove them ; he was in his turn the attacking party. Reus in ex- 
ceptione actor est. (D. xliv. 1. 1.) 

In actions honcefidei^ as we have already said (see Tit. 6. 28), 
exceptions were never used ; for here the judge was bound by the 
character of the action to examine into all the circumstances, and 
only to condemn the defendant if justice demanded he should do 
so. The action itself was said to imply any exception that could 
be set up. (D. xxx. 84. 5.) 

In the time of Justinian there were, properly speaking, no 
such things as exceptions. The word came to mean any defence 
other than a denial of the subsistence of the right of action, which 
w'as urged before the magistrate by the defendant. 

1. Verbi gratia si metu coactus 1. Tor instance, if forced by fear, 
aiit dolo inductus a\it errore lapsus inveigled by fraud, or fallen into a 
stipulanti Titio proniisisti, quod non mistake, you promise Titius in a stipu- 
’debueras promittere, palam est, jure lation that which you did not owe him, 
eiwli te obligatum esse, et actio, qua it is evident that, according to the civil 
intenditur dare te oportere, eliicax law, you are bound, and the action, in 
est : sed iniqiuun est, te condemnari, which it is maintained that you ought 
ideoque datur tibi excex)tio metus to give, is validly brought. Yet it is 
causa aut doli mali aut in factum imjust that you should be condemned ; 
composita ad impugnandam ac- and, therefore, to repel the action, you 
tionem. have given you the exception metus 

causa, or doli 7nali, or one made to 
suit the circumstances. 

D. xliv. 4. 4. 16. 33. 

Rrrore lapsus, i.e. not a mistake as to the thing forming the 
subject of the stipulation, for such a mistake would make the 
stipulation void ; but a mistake in the apprehension of some fact 
which if the defendant had known rightly, he would not have 
entered into the stipulation. (See Bk. iii. Tit. 19. 23.) 

The exceptio metus catisa ran thus : Si in ea re nihil metus 
causa factum est (D. xliv. 4. 4. 38). The exceptio doli mali 
thus : Si in ea re nihil dolo malo Auli Agerii factum sit neque 
fiat (D. xliv. 4. 2. 1 ; Gai. iv. 119). We may remark that the 
former is general (fear inspired by any one whomsoever), the 
latter personal (the fraud of Aulus Agerius), and that the exceptio 
doli mali relates not only to the character of the action at the 
particular time when the obligation was formed, but also to its 
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subsequent character, neqm factum sit neque fiat. A claim might 
be perfectly fair in the first instance, and afterwards become only 
partially so, or even wholly unfair. For instance, the real owner 
of an estate might claim it, and then find that the possessor, 
having improved it during the time he held it, is entitled to com- 
pensation. If the owner refuses the compensation, his claim, in 
itself fair, becomes, in the way he urges it, unfair. 

In factum comioosita^ i.e. shaped so as to raise the question 
whether a statement of a particular fact was or was not true. 
Some particular fact is submitted by the praetor to the judex, in- 
stead of such a general inquiry as whether the plaintiff has been 
guilty of fraud. For instance, to use the example given in the 
Digest (xlv. 1. 22), the inquiry directed to be made might be 
whether the plaintiff has not made the defendant believe that the 
subject of stipulation, which is made of brass, was made of gold. 

The exceptio in factum composite was thus, like the actio in 
factum concepta, opposed to one in jus concept a. For instance, 
the exceptio doU mali, which was in jus concepta, not only raised 
a question of fact, but made it requisite that the judex should affix 
a certain character to the acts of the parties. It may be observed 
that this general exception doli mali would always answer every 
purpose which could be gained by using an exception in factum 
composita ; for any particular fact which, if stated as an exception 
and proved, would furnish a bar to the action, would be. taken 
notice of under the exception doli mali. But the magistrate 
would not always allow an exception doli mali to be inserted 
when he would give permission to employ one m factum com- 
posita ; for infamy was attached to a plaintiff against whom an 
exception doli mali was proved ; and when the plaintiff stood to 
the defendant in any such near relation as that of patron or ascen- 
dant, the nia.gistrate would not allow an exception to be used 
which would have any further consequence than to protect the 
defendant. (D. xliv. 4. 4, 16.) . The instances of exceptions in the 
following paragraphs are all instances of exceptions in fictum. 


2. Idem juris est, si quis quasi 
credendi causa pecimiam stipulatus 
fiierit neque numeravit. Nam earn 
pecuniam a te petere posse eum cer- 
tum est : dare enim te oportet, cum 
ex stipulatu tenearis: sed quia ini- 
quum est eo nomine te condemnari, 
placet, exceptione pecuniiB non nu- 
meratie te defendi debere, cnjus 
tempera nos, secundum quod jam 
superioribus libris scriptum est, con- 
stitutione nostra coartavimus. 


2. It is the same, if any one should 
stipulate with you for the repayment 
of money he is to lend you, and then 
does not pay to you the sum borrowed ; 
in such a case he could certainly de- 
mand from you the amount yoix have 
engaged to repay liim, and you are 
bound to give it, for you are tied by 
the stipulation. But as it would be 
unjust that you should be condemned 
in such an action, it has been thought 
right you should have the defence of 
the exception loccimUe no7i numerate’,. 
The time within which this exception 
can be used, has, as we have said in 
a former Book, been shortened by our 
constitution. 


Gai. iv. IIG ; C. iv. 30. 14. 
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Quasi credencU causa, i.e. had made the defendant promise to 
pay a sum, as if he, the plaintiff, were going to lend the sum to 
the defendant. 

It will he remembered that, in this exception, the burden of 
proof was on the plaintiff, instead of, as in other exceptions, on the 
defendant, and then it must be pleaded within originally one year 
and then. five years, a term reduced by Justinian to two years. 
(See Bk. hi. Tit. 21.) 


3. Pr^terea debitor si pactns 
fuerit cum ereditore, ne a se pete- 
retur, nihilo minus obligafcus manet, 
quia pacto convento obligationes non 
omnimodo dissolvuntiir : qua de 
causa efficax est adversus eum actio, 
qua actor intendit ‘ si paret eum dare 
oportere.’ Sed quia iniqiium est 
contra pactionem eum damnari, de- 
fenditur per exceptionem j)acti con- 
venti. 


3. Again, the debtor who has agreed 
with his creditor that payment shall 
not be demanded from him, still re- 
mains bound. For an agreement is 
not a mode by which obligations are 
always dissolved. This action, there- 
fore, ill which the mtentio runs, ‘ If it 
ajipears that he ought to give,’ may be 
validly brought against him ; but as 
it would 1)6 unjust that he should be 
condemned in contravention of the 
agreement, he may use in his defence 
the exception iiacti convenii. 


Gai. iv. 116. 


Obligations formed re or verbis could not be dissolved by a 
simple pact. As the contract was a subsisting one, an exception 
was necessary. The exception pacti convenii ran thus : Si inter 
Aulum Acferimn et Nnmermm Negiclinm oion convenii, ne ea 
pecunia peteretur, (Gai. iv. 119.) 

4. .®que si debitor deferente 4. So, too, if the debtor, when 
ereditore juraverit, nihil se dare the creditor challenges him to swear, 
oportere, adliue obligatus permanet ; affirms on oath that he ought not to 
sed quia iniquum est, de perjurio give anything, he still remains bound, 
q^uaeri, defenditur ]per exceptionem But as it would be unjust to examine 
jurisjurandi. In Las quoqiie actio- whether he has perjured himself, he is 
nibus, quibus in rem agitur, seque allowed to defend himself with the ex- 
necessariae sunt exceptiones : veluti ae'^iion jtorisj'urajidi. In actions 
si petitore deferente possessor jura- these exceptions are equally neces- 
verit, earn rem suam esse, et nihilo sary : for instance, if the possessor, on 
minus eandem rem x:)etitor vindicet : being challenged by the claimant, 
licet enim verum sit, quod intendit, swears that the property is his, and 
id est rem ejixs esse, iniquum est yet the plaintiff still persists in his real 
tainen, possessorem condemnari. action. For the claim of the plaintiff' 

might be well founded, and yet it 
would be unjust to condemn the pos- 
sessor. 

D. xii. 2. 9. pr. and 1 ; D. xii. 2. 3. 1 ; D, xii. 2. 11. 1. 

The except io jurisjiorancli was only necessary when the question 
whether the defendant had accepted the oath when offered him 
was disputed. If it was acknowledged, the preetor would not give 
an action at all. (D. xii. 2. 3. pr.) The oath terminated the right 
of the plaintiff to an action, being looked on as a sort of com- 
promise by which the action was settled; jnsjnrandum speciem 
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transaotionis continet^ majoremqiie hahet auctoritatem ([wim res 
judicata. (D. xii. 2. 2.) 

5. Item si jiidieio tecum actum 5. Again, if an action real or per- 
fuerit sive in rem sive in personam, sonal has been brought against you, 
nihilo minus ob id actio durat et not the less because it has been so 
ideo ipso jure postea de eadem re brought does the action endme, and, 
adversus te agi potest : sed debes in strict law, an action might still be 
per exceptionem rei judicatse adju- brought against you for the same ob- 
vari. ject, but you are to be protected by 

the exception rei j-udicatce. 

Gai. iv. 106, 107. 

Under the system of the actions of law, if a cause had once 
been decided, no further action could again be brought on the 
same grounds (Gai. iv. 108) ; but this was not the case under the 
pr^tori|i!n,^jtem. To understand the effect of a previous action 
Iiavlng been brought under the praetorian system, we must notice 
the distinction drawn by Gains in his Fourth Book between 
judicia hgiiima and judicia mvperlo Goyitinentia (iv. 103-109). 
Judicia legitima^ i.e. proceedings founded on the old jus civile^ 
were those in an action given in the city of Rome, or within the 
first milestone round the city, between Roman citizens, and tried 
by a single judge. Judicia irngoerio continentia^ i.e. proceedings 
measured by the authority of the praetor, were those in an action 
given out of Rome, or tried by recuperatores^ or by a single judge, 
if the judge or one or both parties was a gjeregrmus ^ or were 
peregrini. Judicia imgysrio continentia were only in full force 
during the time of office of the magistrate who gave the formula, 
and therefore the plaintiff who subsequently brought an action for 
the second time had to be met with an exception. With respect 
to j'udma’ legUvma, a further distinction is to be made. If they 
were m rem or in factum.^ the nature of these actions prevented 
the litis contestatio in their case operating in the way of a nova- 
tion (see Book iii. Tit. 29. 3, note) ; and therefore, if a fresh 
action was brought, the defendant had to repel it by the exception 
rei judicata* . Accordingly we may say, in brief, that under the 
praatorian system none but judicia legitima in personam ^ having 
an mtentio juris civilis, extinguished the right of action, and 
therefore in all other cases an exception was necessary. 

In the time of Justinian these distinctions had disappeared, 
and therefore he says generally that the res j iidicata produces an 
exception. It was to have the same force as it had formerly had 
in the case of judicia impierio continentia., and not that it had 
received in judicia legitima. Whether the action was real or per- 
sonal, as the text informs us, the action still subsisted, and, no 
novation having taken place, a second action could only be repelled 
by an exception. But, practically speaking, under the system of 
judicui extramdmaria, as the judge did not receive instructions 
from a magistrate, and was not bound within the limits of a for- 
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mnla, the distinction between the res judicata operating as a bar or 
as an exception was a very immaterial one. 

In order that a res judicata should be available either as a bar 
or an exception, it was necessary that there should have been, in 
the former action, the same thing as the subject-matter of the 
litigation, the same quantity, the same right, the, same ground of 
action, the same parties. Gtim cjuceritur licec exceptio noceat 
necne^ impiciendum est cvih idem corpus sit^ quantitas eadem^ idem 
jus : et an eadem causa petendij et eadem conditio personarum — 
qim nisi omnia concurrimt^ alia res est. (D. xliv. 2. 12-14.) 

Gains also mentions the exceptio rei in judicium deductce^ i.e. 
that the case was already before the tribunal, as where one of two 
promissors (duo rei promittendi) having been sued, the other if 
sued could say that the case was already in the way of adjudication, 
having reached the stage of the litis contestation and might be 
ended within the appointed time, i.e. within eighteen months if it 
was a judicium legitimumj or within the duration of the power of 
the magistrate if it was imperio continens. See introductorv note 
to Tit. 6 . (Gai. iv. 106, 107.) 

Litis contestatio. It maybe convenient here to notice what 
was meant by the litis contestatio in the time of Justinian. Under 
the system of extrao^injny^rocedure there was no longer that 
, distinction of the proceedings which had obtained under the for- 
mulary system according as they were in jure (before the magis- 
trate) or m judicio (before the judge). The litis contestatio was, 
in the form ular y system, the last ste]p in the proceedings before 
the magistrate. When he appointed the judge, the rights of the 
, , _ parties were fixed as they were at that epoch. Under the system 
of extraordina 0 ’^_pipcedure the same magistrate heard the case 
throughout. (See Introd. sec. 105, 111.) The epoch, so precise 
under the formulary system, for fixing the rights had now no place. 
For many purposes, however, it was necessary that some epoch 
should be fixed ; and the e poch chosen was when the magistrate 
began to take cognisance of the cause by having the case for the 
plaintiff stated before him (C. iii. 9) ; and the expression^Kfe 
contestatio was borrowed to denote the cqn^quences of tliis^epoch 
having arrived. For example, if the action was for a farm, the 
condition of the farm (causa) was taken to be that in which the 
farm was at the moment when the judge began .to take cognisance 
of the action. But in many respects the whole effects of the litis 
. contestatio were prevented from operating. We have already had 
^ three examples: 1. In Bk. ii. Tit. 6 . 13 (note) we have seen that 
usncapio was interrupted by an action, and that this interruption 
took place, in the time of Justinian, not when the stage of the 
judge taking cognisance of the cause was reached, but by the 
plaintijff commencing proceedings. 2. In Bk. iii. 26. 6 (note) we 
have seen that Justinian prevented the UMs contestatio operating 
so as to place the fidejussor in a dijfferent position from that of 
the mandator, 3. In Bk. iii. Tit. 29. 3 (note) we have seen that the 
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litis Gontestatio liacl, under tlie formulary system, tlie effect of ex- 
tinguishing obligations giving rise to judicia legitima in personam ; 
but this was not the case under Justinian, and therefore, in dis- 
cussing novation (Bk. hi. Tit. 29. 3), all reference to the extinction 
of obligations is omitted, and in the text we have the general rule 
laid down that the action endures, and must be repelled by an 
exception if again brought. 


6. Hsee exempli causa rettulisse 
siifficiet. Alioquin quam ex multis 
variisque causis exceptiones neces- 
sarise sint, ex latioribus digestorum 
seu panclectarum libris intellegi po- 
test. 

7. Quarum qiisedam ex legibns 
vel ex his, qiuB legis vicem obtinent, 
vel ex ipsiiis pr£etoris jurisdictione 
substantiam capiimt. 


6. The above examples of excep- 
tions may suffice. It may be seen in 
the larger work of the Digest or Pan- 
dects how numerous and how different 
are the causes which make exceptions 
necessary. 

7. Some of these exceptions are 
derived ffom laws, and irom other 
enactments having the force of law, or 
from the jurisdiction of the praetor. 


GrAI. iv. 118. 


Ex leffihiis ; such as the exception 7 iisi honis cesserit (see Tit. 

14. 4), relative to the cession of the debtor’s goods, under the hrx 
Julia.'. 

Ex his quca legis vicem ohtmentj i.e. senatusconsnUa and con- 
stitutions. The exception under the rescript of Hadrian, per- 
mitting the employment of an exception doU mail when a plaintiff 
neglected to notice a counter-claim (see Tit. 6. 39), may serve as 
an example. 

8. Appellantur autem exceptiones 8. Exceptions, again, may bo ' 

alite perpetum et peremptione, alias classed as either perpetual and per- 
temporales et dilatoriffi. emjDtory, or temporary and dilatory. 

D. xliv. 1. 3 ; Gai. iv. 120. 

The duration according to which exceptions are said to be pcv- 
pekae or temporales.^ is the length of time in which they can be 
used by the defendant if he has occasion, not the length of time 
during which their effect continues if they are employed. 

All Gxceptumes perpeliue were necessarily peremptorkv . ; if found 
to be justified by the facts, tliey set the matter in litigation at rest 
for ever. All exceptiones temiK) rales were necessarily dllatorkv. ; 
they did but defer the decision of the matter in question till tlie 
expiration of a certain time. 

9. Perpetuse et peremptoruc sunt, 9. Those arc perpetual and percmj)- ^ 

(luae semper agentibus obstant et tory which always prdsent an obstacle 
semper rem, de qua agitur, pere- to the demand, and cut away for ever 
munt : quahs est exceptio doli mali the ground on which it is brought ; 

et quod metus causa factum est et as, ibr instance, the exception doU 
pacti conventi, cum ita convenerit, m.(d% that mebm causa, and that 'pacti r , 
ne omnino 2 ')ecnnia 2 )eteretur. convenM, when it has been agreed that 

no demand for the money shall ever 
be made. 

D. xliv. 1. 3 ; Gai. iv. 121. 
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An act might he used for evev as an exception • and yet if an 
action was brought grounded on it, that action might possibly have 
to be brought within a certain time. For instance, if fraud or 
violence had been used in the making of a contract , the exception 
would be good whenever an action was brought on the contract ; 
but the person injured could only bring an actio doli ormekis cattscf, 
within a limited time. Hence it came to be said that such things 
were temioomlia ad agendum^ 'pGTi)6hia ad excipiendum. (See D. 
xliv. 4. 5. 6.) 


10. Temporales atqiie dilatoriae 
sunt, quse ad tempus nocent et tem- 
poris dilationem tribuunt : qualis est 
pacti conventi, cum convenerit, ne 
intra eertum tempus ageretur, veluti 
intra quinquennium. Nam finito eo 
tempore non impeditur actor rem 
exsequi. Ergo hi, quibus . intra 
tempus agere voleiitibus objieitur 
exceptio aut pacti conventi aut alia 
similis, differre debent actionem et 
post tempus agere : ideo enim et 
dilatoriae istae exceptiones appellan- 
tur. Alioquin, si intra tempus 
egerint objectaque sit exceptio, 
neque eo judicio quidquam conse- 
querentur propter exceptionem nec 
post tempus olim agere poterant, 
cum temere rem in judicimn deduce- 
bant et consumebant, qua ratione 
rem amittebant. Hodie autem non 
ita stricte hsec procedere volumus, 
sed eum, qui ante tempus pactionis 
vel obligationis litem inferre ausus 
est, Zenoniante eonstitutioni sub- 
jacere censemus, quam sacratissimus 
legislator de his, qui tempore plus 
petierunt, protulit, |it et inducias, 
quas, sive ipse actor sponte indul- 
serit vel natura actionis continet, 
contempserat, in dupluni habeant hi, 
qui talem injuriam passi sunt, et 
post eas finitas non aliter litem sus- 
cipiant, nisi omnes expensas litis 
antea aeceperint, ut aetores, tali 
poena perterriti, tempora litium do- 
ceantur observare. 


10. Those are temporary and dila- 
tory which present an obstacle for a 
certain time and procure delay. Such 
is the exception 2^ct.cti co7ivc7it% when it 
has been agreed that no action shall be 
brought for a certain time, as, for in- 
stance, for five years ; when once this 
period has elapi^ the plaintiff is not 
prevented from demanding the thing. 
Those, therefore, who seek to bring 
the action before the expiration of the 
time, and are repelled by the exception 
pacti C07ive7it i, or any similar one, ought 
to j)ut it oh* and to bring it after the 
time has elapsed ; hence these excep- 
tions are termed dilator y. If plain- 
tiffs have brought'^M*^ action before 
the expiration of the time, and been 
repelled by the exception, they will not 
gain anything by the action they bring, 
because of the exception ; and, formerly, 
they would not have been able again 
to l3ring an action on the exphation 
of the time, because they had rashly 
brought their claim before a judge, 
and so used up their right to bring an 
action, and lost all they could claim. 
But at the present day we do not wish 
to proceed so rigorously ; any one who 
shall venture to bring an action before 
the time fixed by the agreement or 
obligation shall be subject to the dis- 
positions of the constitution of Zeno, 
published by that legislator of most 
pious memory with respect to those 
who, in regard to time, ask more than 
is due to them. Consequently, ^ the 
delay which the plaintiff has disre- 
garded, whether he himself has volun- 
tarily accorded it, or whether it results 
from the nature of the action, shall be 
doubled for the benefit of those who 
^ have sustained such a wrong; and, 
even after the expiration of the time, 
these persons shall not be obliged to 
defend the action unless they have 
been first reimbursed for all the ex- 
penses of the former action, that a 
penalty so heavy may teach plaintiffs 
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An act might he used for ev'er as an exception • and yet if an 
action was brought grounded on it, that action might possibly have 
to be brought within a certain time. For instance, if fraud or 
violence had been used in the making of a contract , the exception 
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within a limited time. Hence it came to be said that such things 
were teTwporalia ad agendum^ j)GTI>6tua- ad excipienditm. (See D. 


xliv. 4. 5. 6.) 
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brought their claim before a judge, 
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But at the present day we do not wish 
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the time fixed by the agreement or 
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who, in regard to time, ask more than 
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garded, whether he himself has volun- 
tarily accorded it, or whether it results 
from the nature of the action, shall be 
doubled for the benefit of those who 
have sustained such a wrong; and, 
even after the expiration of the time, 
these x^ei'sons shall not be obliged to 
defend the action unless they have 
been first reimbursed for all the ex- 
penses of the former action, that a 
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to Lave due regard to the delays 
that are to elapse before actions are 
brought. 

Gai. iv. 122, 12B ; C. iii. 10. 1. 

Alia similis. Gains gives, as an instance, the exceptio litis 
dividucej given to repel a plaintiff who broke up into two actions 
his remedy for a single thing, and sued within the same pr^tor- 
ship for the part he did not include in his first action. Gains, 
in the Digest, defines dilatoiy exceptions as those quc^ semper 
locum hahenty seel evitari possunt. (D. xliv. 1.3.) 

Zeno7hicmce constitidioni. See Tit. 6. 33. 


11. Prseterea etiam ex jp^rsona 
dilatorias sunt exeeptiones : qiiales 
sunt procmatoriee, veluti si per mili- 
tem aut inulierem agere quis velit : 
nam militibus nec pro patre vel 
matre vel uxore nec ex sacro rescript o 
procuratorio nomine experiri conce- 
ditur: suis vero negotiis superesse 
sine otfensa discipliin-e possunt. Eas 
vero exeeptiones, qum olim procura- 
toribus propter infamiam vel dantis 
vel ipsius procuratoris opponeban- 
tur, cum in jndiciis frequentaii nuUo 
l^erspeximus modo, conquiescere san- 
cimus, ne, dum de his altercatur, 
ipsius negotii discei)tatio jn'oteletur. 


11. There are also dilatory excep- 
tions by reason of the person ; such 
are those objecting to a procurator; 
as, for instance, if a plaintiff wishes to 
have his cause conducted by a soldier 
or woman, for soldiers cannot be pro- 
ciurators even for their father, or 
mother, or wife, not even by virtue of 
an imperial rescript; but they may 
conduct their own affairs without any 
breach of discipline. As to the excep- 
tions formerly opposed to procurators 
on account of the infamy either of the 
j)erson appointing the procurator, or 
of the procurator liiinself, since we 
foimd that they were no longer used 
in practice, we have enacted that they 
shall be abolished, that no discussion 
as to their effect may prolong the 
course of the action itself. 


D. xliv. 1. 3 ; C. ii. 13. 7, 9. 


The exception to the procurator as an improper person only 
produced a delay; directly the plaintiff appointed a proper person 
as procurator, the action proceeded. 

The infamia was that produced by being condemned in certain 
actions, as in the actio tutelce^ depositi^pro socio^ &c. 

After noticing exceptions, Gains notices prescriptions, which 
originally had been limitations of the action inserted on behalf of 
the plaintiff or defendant. (Introd. sec. 104.) We have had an 
instance of the one inserted for the protection of the defendant in 
the prmscriptio longi temporis (Bk. ii. Tit. 6. pr. note) ; but by the 
time of Gains all prescriptions on behalf of the defendant were 
ranked among exceptions. Prescriptions on behalf of the plaintiff 
still remained where it was to the interest of the plaintiff that not 
all his right, but only so much of it as had given rise to an exist- 
ing liability, should be sued on, so that he might not be barred 
from suing when other liabilities came into existence. (Gai. iv . 

130-137). 
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time of Gains all prescriptions on behalf of the defendant were 
ranked among exceptions. Prescriptions on behalf of the plaintiff 
still remained where it was to the interest of the plaintiff that not 
all his right, but only so much of it as had given rise to an exist- 
ing liability, should be sued on, so that he might not be barred 
from suing when other liabilities came into existence. (Gai. iv. 
130-137). 
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Tit. XIV. DB EEPLICATIONIBUS. 

Interdum eyenit, iit excei^tio, ' Sometimes an exception which at 
' quse prima facie justa videatiu’, first sight seems just, is really unjust, 
iniqtie noceat. Quod cum accidit, In this case, to place the plaintiff in 
alia aUegatione o]pus est adjuvandi a right position, it is necessary there 
actoris gratia, qu£e replicatio voca- should be another allegation, termed a 
tiir, quia per earn replicatur atque re]ilication, because it unfolds and re- 
resolvitur vis exceptionis. Veluti solves the right given by the excep- 
cum pactus est aliquis cum debitore tion. For example, supposing a cre- 
suo, ne ab eo pecuniam petat, deinde ditor lias agreed with a debtor not to 
postea in contrarium pacti smat, id demand payment, and then makes, an 
est ut petere creditori liceat : si agat agreement to the contrary ; that is, 
creditor et exciiiiat debitor, ut ita that • he may demand payment; if, 
demum condemnetur, si non con- when the creditor brings his action, 
venerit, ne earn pecuniam creditor the debtor uses the exception, alleging 
petat, nocet ei exceptio ; convenit that he ought only to be condemned if 
enim ita, etiamque niliilo minus hoe his creditor is not under an agi-eement 
verum manet, licet postea in contra- not to demand payment, this exception 
rium pacti sunt. Sed quia iniquum presents an obstacle to the creditor, 
est, creditorem excludi, replicatio For so it was agreed, and it still re- 
el dabitur ex posteriore paeto con- mams true that this agreement was 
vento. made, although a contrary agreement 

was afterwards made. But as it would 
be unjust to deprive the creditor of his 
remedy, he will be permitted to use a 
rexriication founded on the subsequent 
agreement. 

G-ai. iv. 126. 

All that has been said on the use and nature of exceptions is 
applicable to replications, which are but excej)tions to an excep)tioii. 
(D. xliv. 1. 22. 1.) 

It is to be remarked that there could not be an exceptio cloK 
mall to an exceptio doll mali. If the ]3laintiff had been guilty of 
fraud, it could not strengthen his right of action that the defend- 
ant had also been guilty. (D. xliv. 4. 4. 18.) 

.... ... 1 

' ' 1. Eursus interdum evenit, ut re- 1. The replication, in its tmn, 

plicatio, qu8e prima facie justa sit, may, at first sight, seem just, and yet 
inique noceat. Quod cum accidit, be really unjust. In this case, to aid 
/ alia allegatione opus est adjuvandi the defendant, it is necessary there 
rei gratia, qu83 duplicatio vocatur. should be a further allegation, termed 

a duplicatio, 

^ ^ Gai. iv. 127. 

2. Et si rmsusea prima facie justa 2. And if, again, the may 

/V-.; -,4 yxdeatrir, sed j)ropter aliquam can- seem just, but is for some reason really 

«am inique actori noceat, rursus unjust to the plaintiff, there is wanted, 
anegati6ne alia opus est, qua actor to aid the ;^aintiff, a still further 
adjuvetur, quse dicitur tripheatio. allegation, termed a triplicatio, 

Gai. iv. 128. 

3. Quarum omnium exceptio- 3. The great diversity ot affairs has 
num usum interdum ulterius quam made it requisite to carry still further 
diximus, varietas negotiorum intro- than we have mentioned the use of 
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2. Et si rmsus ea prima facie justa 2. And if, again, the duplicatio may 
’! fideatur, sed j)ropter aliquam can- seem just, but is for some reason really 
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adjuvetur, quae dicitur tripheatio. allegation, termed a triplicatio. 
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clucit : quas omnes a^Dertius ex la- 
tiore digestornm volumine facile est 
cognoscere. 

Gai.‘ 

4. Exceptiones autem, quibiis de- 
bitor defenditnr, plernmqiie accom- 
modari solent etiam fidejussoribiis 
ejns : et recte, quia, quod ab his pe- 
titiir, id ab ipso debitore peti vide- 
tur, quia mandati jiidicio reddituriis 
est eis, quod hi pro eo solverint. 
Qua ratione et si de non petenda 
pecunia pactus quis cum reo fiierit, 
placuit, proinde succurrendum esse 
per exceptionem pacti conventi illis 
quoque, qui pro eo obligati essent, 
ac si et cum ipsis pactus esset, ne ab 
eis ea pecunia peteretur. Sane qiuc- 
dam exceptiones non solent his ac- 
commodari- Ecce enim debitor si 
bonis suis cesserit et cum eo creditor 
experiatur, defenditur per exceptio- 
nem ‘ nisi bonis cesserit sed hiec ex- 
ceptio fidejussoribus non datur, sci- 
licet ideo quia, qui alios pro debitore 
obiigat, hoc maxime prospicit, ut, 
cum facultatibus lapsus fuerit de- 
bitor, possit ab his, quos pro eo 
obligavit, suum consequi. 


D. xliv. 1. 


these exceptions. A clearer knowledge 
of them all may be obtained hy reading 
the fuller work of the Digest. 

iv. 129. 

4. The exceptions given for the 
protection of the debtor are also for 
the most part given in behalf of his 
jfidejussores, and rightly so ; for what 
is demanded from them is really de- 
manded from the debtor, because by 
the actio mandati he will be forced to 
repay them what they have paid for 
him. Hence, if a creditor agrees with 
liis debtor not to demand payment, the 
e^ce^iion yjacti conventi maybe em- 
ployed by those who are bound for 
him, exactly as if the agreement not 
to demand payment had been made 
with them personally. There are, 
however, some exceptions not allo^ved 
them ; for instance, if the debtor has 
made a cession of his property, and 
the creditor sues him, he may protect 
himself by the exception nisi ho'nis ces- 
serit ; but this exception is not allowed 
to Jidej'iissores, For in taking sureties 
for the payment of a debt, what tlie 
creditor principally looks to is re- 
covering what is owed him from the 
sureties, in case of the insolvency of 
the princiiDal. 

; D. ii. 14. 32. 


Exceptions were divided into rei ogluerentss^ which affected the ' 
right to claim, and persowA.^ coJi car elites , which only protected the., 
debtor himself. As an instance of an exceptio coJuerens rei may 
be given an exceptio doll mah\ or a general pact not to sue. As 
an instance of an exceptio cohcerens personce may be given that 
mentioned in the text, where the debtor was protected by having 
given up all his property, or a particular pact not to sue the debtor 
personally. Generally the fidejussors of the defendant could use 
the exceptions which he could have used ; but this was not always, 
as the text points out, true of those personce coJuerenies^ as in the 
case of the exception nisi bonis cesserit. 


Tit. XV. DE 

Sequitur, ut dispieiamus de inter- 
dictis sen actionibus, quae pro his 
exercentur. Eranfc autem interdicta 
formae atque conceptiones verborum, 
quibus praetor aut jubebat aliquid 
beri aut fieri prohibebat. Quod turn 


INTERDICTIS. 3 

We have now to treat of interdicts 
and the actions which supply their 
place. Interdicts were certain foi;- 
mulse by which the pruitor ordered oi* 
forbade something to be done ; fclioy 
were chiefly employed in disputes as 
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cognoscere. the fuller work of the Digest. 

GAi.'iv. 129. 

4. Exceptiones autem, quibiis de- 4. The exceptions given for the 
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ejns : et recte, qtiia, quod ab his pe- fidejussores, and rightly so ; for what 
titnr, id ab ipso debitore peti vide- is demanded from them is really de- 
tnr, quia mandati jiidicio redditurus manded from the debtor, because by 
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obligat, hoc maxime prospicit, ut, to jidejussores. For in taking sureties 
cum facultatibus lapsus fnerit de- for the payment of a debt, what tlie 
bitor, possit ab his, quos pro eo creditor principally looks to is re- 
obligavit, suuin consequi. covering what is owed him from the 

sureties, in case of the insolvency of 
the princiiDal. 

D. xliv. 1. 19 ; D. ii. 14. 32. 

Exceptions were divided into rei cgh(.:e/rentes^ which affected the ' 
right to claim, and jpersonce coJicerentes, which only protected the., 
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be given an exceptio doll mali^ or a general pact not to sue. As 
an instance of an exceptio coluerens personco may be given that 
mentioned in the text, where the debtor was protected by having 
given up all his property, or a particular pact not to sue the debtor 
personally. Generally the fidejussors of the defendant could use 
the exceptions which he could have used ; but this was not always, 
as the text points out, true of those personce coJuererde.^^ as in the 
case of the exception nisi bonis cesserit. 
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dictis sen actionibus, quas pro his 
exercentur. Eranfc autem interdicta 
formae atque conceptiones verborum, 
quibus praetor aut jubebat aliquid 
fieri aut fieri prohibebat. Quod turn 


INTERDICTIS. 3 

We have now to treat of interdicts 
and the actions which supply their 
place. Interdicts were certain foi;- 
mulse by which the prietor ordered oi* 
forbade something to be done ; they 
were chiefly employed in disputes as 
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maxime faciebat, ciun de possessione to possession or quasi-possession. 

ant quasi possessione inter aliquos 

contendebatui*. 

Gai. iv. 138, 139. 

An interdict was a decree or edict of the pra3tor made in a 
special case. The praetor published a general edict stating the 
leading principles on which he would act. But in certain cases 
he would make an edict applicable only to particular persons and 
particular things. Instead, for instance, of referring the party 
applying to him for relief to the general rule of law that one man 
should not be allowed to interfere with the watercourses of another, 
he made an edict that A should not interfere with the watercourses 
of B. According to the circumstances of the case such a command 
might be either positive or negative ; and though, as is remarked 
in paragr. 1, the word mterclickim was considered to apply more 
properly to a negative command only, it was, as a matter of usage, 
applied to all such special edicts indifferently; and Justinian 
seems to suppose that interdicere does not mean, as Gaius assumes, 
to forbid, but mter dim dicer to decide between two parties. 
(See paragr. 1.) 

If the person to whom the special edict was addressed obeyed 
its directions, no further proceedings were necessary ; if he asserted 
that he had not done wrong, the prmtor allowed an action to be 
brought grounded on the interdict. A sketch of the mode in which 
the proceedings grounded on an interdict were conducted will be 
found in the notes to paragr. 8. 

There was always something of a public character in the reasons 
which induced the praetor to grant an interdict. He adopted it 
as a speedy and sure remedy in cases where danger was threatened 
to objects which public policy is especially interested to preserve 
uninjured, such as public roads and waters, burial-grounds, or 
sacred places ; and though interdicts were granted where the quarrel 
was entirely between private parties, it was originally, perhaps, only 
when the subject of dispute was such as to render a breach of the 
public peace the probable result, unless the matter was set at rest 
by the summary interposition of legal authority. If, for instance, 
it w'as a possession or quasi-possession that was disputed, it might 
be feared that the claimant would adopt force to eject the actual 
occupier, that force would be met by force, and the public peace be 
broken ; and the limitation of the time — one year — within which, 
as we shall see (paragr. 6, note), interdicts had in many cases to be 
applied for, seems to connect the acts giving rise to them with delicts. 
(PoSTE, Gai. pp. 650, 651.) This public character attaching to inter- 
dicts may suggest that they were originally given to protect public, 
not private, interests. Niebuhr (liist Bom, vol. ii. 149, Eng. Trans.) 
and Savigny (Possess. Bk. iv. 44) think that in the private occu- 
pancy of the acjer pitblicits may be seen an interest so little 
protected otherwise, and calling so precisely for some such aid as 
the interdict, that it can hardly be doubted that the early use of 
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interdicts was directed to m.eet tte exigencies of this particular 
case. Anyhow, as the civil law did not deal with possession apart 
from ownership, a remedy became necessary when the praetors 
recognised possession, and, after the praetorian system was fully 
established, a character of settled law was imposed upon the mode 
of giving interdicts by the praetor announcing in his edict that he 
would grant a particular interdict under particular circumstances. 
Interdicts were given, as the text informs us, to protect not only 
the possession of corporeal things, but the quasi-possession of 
servitudes. (See Bk. ii. Tit, 3. 4 note.) 

When the system of granting interdicts was fully formed, an 
interdict was ordinarily the mere prelude to an action, which 
was tried like any other action, and the process was not more sum- 
mary than in other actions (see note on paragr. 8) ; and even 
before the introduction of the system of eQ^raonlinaria jtidicia, 
interdicts had become, probably, less frequently used, there being 
a tendency to go direct to the action grounded on them, and to do 
away with the interdict as a preliminary step. In the time of 
Justinian persons who under the prmtorian system would have 
applied for an interdict, brought an action. (See paragr. 8.) In 
conducting this action, the magistrate would be greatly guided by 
the old law relating to interdicts ; but otherwise the subject of 
interdicts was one with which the law of the Lower Empire had 
very little to do. 


1. Siimma autem divisio inter- 
dictorum haec est, quod aut prohi- 
bitoria sunt aut restitutoria aut ex- 
hibitoria. Prohibitoria sunt, quibus 
vetat aliquid fieri, veluti vim sine 
vitio possidenti vel mortuum in- 
ferenti, quo ei jus erit inferendi, vel 
in loco sacro ledihcari, vel in flumine 
l^ublico ripave ejus aliquid fieri, quo 
pejus navigetur. Kestitutoria sunt, 
(piibus restitui aliquid jubet, veluti 
bonorum possessor! possessionem 
eorum, qxue quis pro herede aut pro 
X^ossessore possidet ex ea hereditate, 
aut cum jubet ei, qui vi possessione 
fundi dejectus sit, restitui x^osses- 
sionem. Exhibitoria sunt, x>er qiue 
jubet exhiberi, veluti eum, cujus de 
iibertate agitur, aut libertum, cui 
X)atronus operas indicere velit, aut 
X‘)arenti liberos, qui in potentate ejus 
sunt. Sunt tamen qui x>ntant, x>ro- 
prie interdicta ea vocari, quie x>i’f>hi- 
bitoria sunt, quia interdicere est de- 
nimtiare et x^rohibere : restitutoria 
autem et exhibitoria proxuie decreta 
vocari : sed tamen ox^tinuit, omnia 
interdicta appellari, quia inter duos 
dicuntur. 


1. The principal division of inter- 
dicts is, that they are prohibitory, re- 
stitutory, or exhibitory. Prohibitory 
interdicts are those by which the 
XU’iBtor forbids something to be done, 
as, for exanqde, to use force against a 
X:)erson in lawful x^ossession, or against 
one who carries a dead l.>ody to a sx'>ot 
where he has a right to carry it, or to 
build on a sacred x^lace, or to do any- 
thing in a public river, or o]i its bank, 
which may impede the navigation. 
Restitutory interdicts are those by 
which the x>rtetor orders sometliing to 
be restored, as, for instance, when he 
orders to be restored to the bonorum 
^msscssor the x)ossession of the goods 
of an inheritance possessed by another 
as heir or as x>ossessor, or when he 
orders the possession of land to be 
restored to the x^erson who has been 
violently expelled from the x)ossession 
of it. Exhil)itory interdicts are those 
by which tEe“x^’ietor orders to exhibit ; 
for instance, to exhibit the x^csrsoii 
whose freedom is being questioned, 
or the freedinan to whom his x>atron 
wishes to notify the services due 
from him, or to exhibit to the fatlier 
tlie claildren in his power. Some, how- 
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ever, think that the term interdict 
ought, strictly speaking, to be ai)plied 
to those which are prohibitory, because 
''mterdicere means ‘ to denounce, to 
prohibit,’ while those that are restitn- 
tory or exhibitory ought to be called 
decreta. But usage has applied the 
• word interdict to all alike, as they are 
all given between two parties. 

Gai. iv. 139, 140, 142 ; D. xliii. 1. 1. 

The formula of many of the interdicts most ordinarily in use 
is preserved to us in the Digest. It would take up too much space 
to give many of these at length. One or two examples of each 
kind must suffice. 

The formula of the prohibitory interdict generally ended with 
the words veto or vim fieri veto. That forbidding nuisances in 
public ways ran thus : — 

In via ]puhKca itinereve lyiiblico facer e.^ immittere quid^ quo 
eavia idee iter deterim sit^ fixity veto. (D. xliii. 8. 2. 20.) 

That forbidding interruption in the use of a burial-ground ran 
thus : — 

Quo quave ilU (the j)erson protected) inferre invito te (the 
person against whom the interdict was granted) fus est, quominus 
illi eo eave mortuiim inferre et ibi sepelire liceat^ vim fisri veto. 
(D. xi. 8. 1. pr.) Other prohibitory interdicts may be found re- 
lating to sacred places (D, xliii. 6. 1. pr.), tombs (D. xi. 8.' 1. 5), 
navigation (D. xliii. 12. 1. pr.). 

Eestitutory interdicts ran, for example, thus : — 

Quod in flumine puhlico ripave epis factum^ sive quid in 
fiumen ripamve ejiis immissum hahes^ si oh id aliter aqua Jiuit 
atque uti priore cestate fluxit^ restituas. (D. xliii. 13. 11.) 

Bestituere is used in a very wide sense, as it includes not only, 
as in this example, putting back things into the state they were 
before, and giving back possession, but giving possession to a per- 
son who had not had possession. 

Of exhibitory interdicts, which were ordinarily used as the 
preliminary of a vindication, we may take as a specimen that de 
libero liomine exlvibendoj granted to make any one who had a 
freeman in his custody produce him, and thus render it impos- 
sible that he should be illegally retained in his custody. It ran 
thus : — 

Quern liberum dolo malo retineSj exMbeas. (D. xliii. 29. 1. pr.) 

2. Sequens divisio iaterdictonim 2. The second division of interdicts 
heec est, quod qiiaedam adipiscendae is, that they are given some to acquire, 
; possessionis causa comparata sunt, some to retain, and .others to recover 
qusedam retinendae, qu^dam reci- possession, 
perandse. 

Gai. iv. 143 ; D. xliii. 1. 2. 8. 

.... is , 

As interdicts were mainly applied to questions of the pos- 
sessory rights of private persons, those interdicts which distinctly 
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referred to sucli possession are liere classed together. But they 
fall under the heads of the first division. Interdicts retinendce 
jjossessionis were prohibitory ; interdicts odi];jisce7idce or reoiqmundai 


]jossessio7m were restitntory. 

3. Adipiscendse possessionis causa 
interdictinn accommodatur bonomm 
possessor!, quod appellatur ‘ quorum 
bonorimi,’ ejusque vis et potestas 
ha 0 C est, ut, quod ex his bonis quis- 
que, quorum possessio alicui data est, 
pro lierede aut pro i^ossessore possi- 
deat, id ei, cui bonorum possessio 
data est, restituere debeat. Pro 
herede autem possidere videtiu, qui 
putat se heredem esse: pro posses- 
sore is possidet, qui nullo jure rem 
hereditariam vel etiam totam here- 
ditatem sciens, ad se non pertinere, 
possidet. Ideo autem adipiscendte 
possessionis vocatur interdictum, 
quia ei tantum utile est, qui nunc 
])rimum conatur adipisci rei posses- 
sionem : itaque si quis adeptus pos- 
sessionem amiserit earn, hoc inter- 
dictum ei inutile est. Interdictum 
quoque, quod appellatur Salvianum, 
adipiscenda? possessionis causa com- 
paraturn est eoque utitur dominus 
iundi de rebus colon!, quas is pro 
mercedibus fundi pignori futuras 
pepigisset. 

Gai. h 


3. To acquire possession an inter- 
dict is given to the honorum possessor, 
termed Qiiorum hononim, of which the 
effect is to compel the person possess- 
ing, as heir or possessor, any of the 
goods of which the possession is given 
to another, to make restitution to that 
person as the 'bonorum possessor. A 
person is said to possess as heir, who 
thinks himself to be heir, and as pos- 
sessor, who, without any right, and 
knowing that it does not belong to 
him, possesses a part or the whole of 
an inheritance. It is said of this inter- 
dict, that it is given to acquire pos- 
session, because it is only available' 
for a person who wishes to gain, for 
the first time, possession of a thing. 
If, then, a person who has gained pos- 
session loses it, he cannot a\'ail him- 
self of this interdict. There is, too, 
another interdict given to acquire pos- 
session, viz. the inicrdictiun Salvia- 
nuin, to which an owner of land has 
recourse to enforce his right over the 
things belonging to the farmer, which 
the farmer has pledged as a. security 
for his rent, 
r. 144, 147. 


The interdict Qp. ovum Imiorum ran thus : — 

Quorum honoriim ex edicto meo illi possessio data estj quod 
de Ms bonis pro herede aut pro possessore possides^ possideresve si 
niJiil usiicaptum esset, quod quidem dole malo fecisti nt desi/neres 
possidere^ id illi resUtuas. (D. xliii. 2. 1. pr.) Although the interdict 
was only given w^hen the bonorum possessor had never before had 
possession, yet it was restitntory, a term used very widely, as has 
been observed in the note to paragr. 1, and the word restUuas 
appears in its terms. Bestituas^ therefore, must be used as mean- 
ing ‘ to^iy^ up^^ not ^ to give back.’ 

The use of this interdict, which could be brought only with 
respect to the inheritance as a universitasy not with respect to the 
particular things composing it (D. xliii. 2. 1. 1), was to secure the 
possession to those whom the praetor treated as having a right to 
the inheritance, but who had not a right recognised by the civil 
law. Not being heirs, properly so called, they could not bring a 
real action for the inheritance. (See Bk. iii. Tit. 9. pr.) It will 
be observed from the formula that the interdict might be used 
against the person possessing pro herede or pro -possessor e^ although 
the time of usucapion had run in his favour, and against such. 
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hereditariam vel etiam totam here- him, possesses a part or the whole of 
ditatem sciens, ad se non pertinere, an inheritance. It is said of this inter- 
possidet. Ideo autem adipiscendie diet, that it is given to ac(iuire pos- 
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quia ei tantum utile est, qui nunc for a person who wishes to gain, for 
Xnimum conatur adipisci rei posses- the first time, possession of a thing, 
sionem : itaque si quis adeptus pos- If, then, a person who has gained pos- 
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dictum ei inutile est. Interdictum self of this interdict. There is, too, 
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for his rent. 

Gai. iv. 144, 147. 

The interdict Qjrormn honorum ran thus : — 
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de Ms hoQiis jrro herede aut ‘pro possessore possides^ possideresve si 
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I' possidere^ id ‘illi reside as. (D. xliii. 2. 1. pr.) Although the interdict 
was only given w^heii the bonorum ‘possessor had never before had 
possession, yet it was restitntory, a term used very widely, as has 
been observed in the note to paragr. 1, and the word ‘restUuas 
appears in its teiuns. ReslitunSj therefore, must be used as mean- 
‘ ^ give back.’ 

The use of this interdict, which could be brought only with 
respect to the inheritance as a miiv&rsitas^ not with respect to the 
particular things composing it (D. xliii. 2, 1. 1), was to secure the 
possession to those whom the praetor treated as having a right to 
the inheritance, but who had not a right recognised by the civil 
law. Not being heirs, properly so called, they could not bring a 
real action for the inheritance. (See Bk. iii. Tit. 9. pr.) It will 
be observed from the formula that the interdict might be used 
against the person possessing pro harede or ‘pro possessore^ although 
the time of usucapion had run in his favour, and against sucli 
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a person, if, having possessed, he had, through dohis malm on 
his part, ceased to possess. The person possessing loro possessore^ 
i.e. without any allegation of title, is sometimes spoken of as 
prcedo, (See Tit. 6. 28, note.) 

We must not confound the interdictum Salvianum with the 
actio Serviana (see Tit. 6. 7), but it was probably only a step to 
that action, and may have fallen into disuse when the actio 
Serviana was established as a means of redress for the creditor. 
The mterdictum Salvianum was not given to every mortgage 
creditor, but only to the owner of a rural estate, as a means of 
getting possession of the goods of the occupier of the estate which 
had been pledged for the rent. Probably the interdict was granted 
even if the goods had passed into the hands of a third party. (D. 
xliii. 33. 1 ; but see C. viii. 9. 1.) Gains mentions two other inter- 
dicts coming under this head, one given to honorum emptores^ 
and one to sectores^ or purchasers of public goods (iv. 145, 146). 

4. Retinendae possessionis causa 4. To retain possession there are 
comparata sunt interdicta ‘ uti pos- given the interdicts ^Lti possidetis and 
sidetis ’ et ‘ utrubi,’ cum ab utraque uir%bb% when in a dispute as to the 
parte de proprietate alicujus rei con- owner shii^ of a thing, the question first 
troversia sit et ante quseritur, uter arises, which of the parties ought to be 
ex litigatoribus possidere et uter j)ossessor and which plaintiff. For, 
petere debeat. Namque nisi ante tmless it is first determined to which 
.exploratmn fuerit, utrius eorum the possession belongs, it is impossible 
possessio sit, non potest petitoria to shape the real action, as law and 
actio institui, quia et civilis et natu- reason both require that one party 
ralis ratio facit, ut alius possideat, should possess, and the other bring 
alius a possidente petat. Et quia his claim against him. And as it is 
longe commodius est possidere po- much more advantageous to possess 
tius quam petere, ideo plerumque et than to claim the thing, there is gene- 
fere semper ingens existit contentio rally a keen dispute as to the possession 
de ipsa possessione. Commodum itself. The advantage of possession 
autem possidendi in eo est, quod, consists in this, that even if the thing 
etiamsi ejus res non sit, qui possidet, does not really belong to the possessor, 
si mode actor non potuerit suam esse yet, if the plaintiff does not prove 
probare, remanet suo loco possessio ; himself to be the owner, the possessor 
propter quam causam, cum obscura still remains in possession, and, there - 
sint utriusque jura, contra petitorem fore, when the rights of the parties 
judicari solet. Sed interdicto qui- are doubtful, it is customary to decide 
dem ‘ uti possidetis ’ de fundi vel against the claimant. The interdict 
ffidiim possessione contenditur, uti possidetis applies to the possession 
‘utrubi’ vero interdicto de rerum of land and buildings, the interdict 
mobiliimi possessione. Quorum vis titrubi to that of moveables. There 
et potestas plurimam inter se diffe- were formerly great differences in 
rentiam apud veteres habebat : nam their effects ; for in the interdict tdi 
‘uti possidetis’ interdicto is vince- possidetis he prevailed who was in 
bat, qui interdicti tempore posside- possession at the time of the interdict, 
bat, si modo nec vi nec clam nec provided that he had not acquii*ed 
precario nanctus fuerat ab adversario possession from his adversary by force 
possessionem, etiamsi alium vi ex- or clandestinely, or as a concession ; 
pulerat aut clam abripuerat alienam but it made no difference if he had 
possessionem aut precario rogaverat acquired it from any one else, by 
ahquem, ut sibi possidere liceret : forcibly expelling him, secretly de- 
‘ utrubi ’ vero interdicto is vincebat, priving him of possession, or obtaining 
qui majore parte ejus anni nec vi from him x>ossession as a concession, 
nec clam nec precario ab adversario In the interdict ictruhi, on the contrary. 
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Xoossidebat. Hodie tamen aliter ob- lie prevailed, wlio during the greater 
servatur ; nam utriusque interdicti part of the preceding year had had the 
potestas, quantum ad possessionem j)ossession without having obtained it 
pertinet, exasquata est, ut ille vincat as against his adversary by force, 
et in re soli et in re mobili, qui ]pos- clandestinely, or as a concession. At 
sessionem nec vi nec clam nec pre- the present day, it is different, for the 
carioab adversario litis contestationis two inter(l,icts have the same effect as 
tempore detinet. regards possession, so that, whether 

the thing claimed is an immoveable or 
a moveable, he prevails, who, at the 
time of the litis contestation is in pos- 
session, without; having obtained it as 
against his adversary by force, clan- 
destinely, or as a concession. 

Gal iv. 148-152; D. vi. 1. 24; D. xliii. 17. 1 ; D. xliii. 31 ; C. iv. 19. 2. 

The interdict iiti j-iossidetis ran thus : — 

JJti eas cedes ^ qitlhif.s do ac/itur, necj rieo clctm^ ‘uec jjreca/rlo 
alter ah altera possidetis^ quominns ita possideatis^ vim fieri veto, 
(D. xliii. 17. 1. pr.) 

It was granted to defend the possession of all immoveables, 
except doacap which were expressly excepted by the praetor's edict. 
The word (odes in the text of the interdict is only an example. 

By possessing preeario is meant possessing at the will of 
another, possession having been requested from him (D. xliii. 26. 
1. pr.). When the person from whom the possession had been 
Extorted wnshed to do so, he could always resume it ; and hence 
the precar ins came to mean uncertain. Perhaps the origin of 
p/recAiria possessio was the interest that clients had in a portion of 
the ciger pidlicits^ which their patron might permit them to use, 
and which they were bound to restore immediately if their patron 
demanded it back. 

The words alter cth altera are inserted, because it would be no 
ground for disturbing the possession that had been obtained vi^ 
dam^ or precario^ unless it had been so obtained from the other 
litigant party. 

It was necessary that application should be made for tliis inter- 
dict within a year after the security of the possession had been 
threatened. (D. xliii. 17. 1. pr.) It did not signify how it liad 
been threatened. The text only refers to the case of an action 
being brought to dispute it, but the interdict would be granted in 
wliatever way the possession had been attacked. 

The interdict utruM ran thus : — 

Utrulfi Me homo quo do ctqi.tar majore pmde h ejusee anod fidt^ 
quominus is emn ducat ^ viin fieri veto, (D. xliii. 31. pr.) 

The example is ta.ken from the case of the disputed possession 
of a slave, but the interdict applied to the case of all moveables. 
This interdict was considered one retmondat •possessi<mis^ althougli, 
before Justinian applied the same rule as in uti q>ossicletis^ as 
it was granted to the person who had possessed during the gt*eaitt^r 
part of tlie preceding year, it might happen that it was granted to 
a person who had not the possession at the exact time it was 
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granted, but wlio had possessed the thing during more months in 
the year than the person who happened to be in possession at the 


end of the year. 

5. Possiclere antem videtnr qiiis- 
-qne non solum, si ipse possideat, 
sed et si ejus nomine aliqnis in x>os- 
sessione sit, licet is ejns jnri snb- 
jectiis non sit, qualis est colonus et 
inqnilinns : per eos qiioqne, apiid 
qnos deposuerit qiiis ant qnibiis 
commodaverit, ipse possidere vide- 
tnr: et hoc est, qnod dicitnr, reti- 
nere possessionem posse aliqnem 
per qnemlibet, qni ejns nomine sit 
in possessione. Qnin etiam animo 
qnoqne retineri possessionem placet, 
id est nt, qnamvis neqne ipse sit 
in possessione neqne ejns nomine 
alins, tamen si non relinqnendie 
possessionis animo, sed postea re- 
versnrns hide discesserit, retinere 
possessionem videatnr. Adipisci 
vero possessionem per qnos aliqnis 
potest, seeimdo libro exposuhnns. 
Nec nlla dnbitatio est, qnin animo 
solo possessionem adipisci nemo 
potest. 

Gai. 


5. A person is considered to pos- 
sess not only when he himself pos- 
sesses, blit also if any one is in 
possession in his name, although not a 
person in his power, as the tenant of 
a farm or building. He may also 
possess through a depositary or a bor- 
rower, and this it is that is meant by 
saying that a person may retain pos- 
session by any other who is in pos- 
session hi his name. Moreover, it is 
held that possession may be retained 
by mere intention only, that is, that 
aithohgli a person is not in possession 
himself, nor is any one else in his name, 
yet, if it is not with any intention 
of abandoning the thing, but with 
the intention of retimiing again to it, 
that he has placed himself at a distance 
from it, he is considered still to retain 
the possession. Through whom pos- 
session may be acquired, we have 
already explained in the Second Book. 
But it most certainly can never be ac- 
quired by mere intention only. 

iv. 153. 


lu the introductory note to Bk. ii. Tit. 6. pr., the distinction 
has been pointed out between doilis possession that is possession 
hona fide and ex jiista causa, which could be transmuted by usu- 
capion into ownership, and ncduTalls possessio, which again is 
divided into possessio, where, although there is not possession such 
as will ripen by usucapion, there is still possession as a matter of 
fact, coupled with the intention of treating the thing as if the 
possessor were the owner, and in possessione esse, where the per- 
son has the detentio, but not the animus possidendi. Civilis 
possessio and iiakiralis possessio with the intention of ownership 
were protected by these possessory interdicts, whereas the being 
merely in possession was not. This paragraph points out (1) that 
one person may be in possession while another is the possessor, 
and that the first is not, while the second is, entitled to the inter- 
dicts ; and (2) that a possessor may sometimes possess only with 
the animus without being actually on the spot possessing. An 
instance given by Paulus is that of a man who possesses a moun- 
tain pasture, and leaves it when the season for its use is over, with 
the intention of returning {Sent, v. 2. 1). But the mere intention 
to possess as owner, without the physical fact of detention having 
ever taken place, was of no avail. 

6. Eeciperandse possessionis causa 6. To recover possession an inter- 

solet interdici, si qnis ex possessione diet is given in case any one has been 
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granted, but wlio had possessed the thing during more months in 
the year than the person who happened to be in possession at the 
end of the year. 
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5. A person is considered to pos- 
sess not only when he himself pos- 
sesses, but also if any one is in 
possession in his name, although not a 
person in his power, as the tenant of 
a farm or building. He may also 
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rower, and this it is that is meant by 
saying that a person may retain pos- 
session by any other who is in pos- 
session hi his name. Moreover, it is 
held that possession may be retained 
by mere hiteiition only, that is, that 
altHohgii a person is not in possession 
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yet, if it is not with any intention 
of abandoning the thing, but with 
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that he has placed himself at a distance 
from it, he is considered still to retain 
the possession. Through whom pos- 
session may be acquired, we have 
already explained in the Second Book. 
But it most certainly can never be ac- 
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fact, coupled with the intention of treating the thing as if the 
possessor were the owner, and in possessione esse, where the per- 
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p)ossessio and iiakiralis ]iossessio with the intention of ownership 
were protected by these possessory interdicts, whereas the being 
merely in possession was not. This paragraph points out (1) that 
one person may be in possession while another is the possessor, 
and that the first is not, while the second is, entitled to the inter- 
dicts ; and (2) that a possessor may sometimes possess only with 
the animus without being actually on the spot possessing. An 
instance given by Paulus is that of a man who possesses a moun- 
tain pasture, and leaves it when the season for its use is over, with 
the intention of returning {Sent, v. 2. 1). But the mere intention 
to possess as owner, without the physical fact of detention having 
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6. Eeciperandse possessionis causa 6. To recover possession an inter- 
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fiindi vel ^edimn vi dejectus fnerit : expelled by violence from the posses- 
nam ei proponitur interdictum sion of land or a building. He has 
‘ unde vi,’ per quod is, qui dejecit, then given him the interdict lunde vi, 
cogitm ei restituere possessionem, by which he who has expelled him is 
licet is ab eo, qui vi dejecit, vi vel forced to restore to him the posses- 
clam vel precario possidebat. Sed sion, although the person to whom the 
ex sacris constitutionibus, ut supra interdict is given has himself taken by 
diximus, si quis rem per vim oc- force, clandestinely, or as a concession, 
cupaverit, si quidem in bonis ejus the possession from the person who 
est, dominio ejus privatur, si aliena, has expelled him. But, as we have 
post ejus restitutionem etiam aesti- said above, the imperial constitutions 
mationem rei dare vim passo com- provide that if any one seizes on a 
pellitur. Qui autem aliquem de pos- thing by violence, lie shall lose the 
sessione per vim dejecerit, tenetur ownership of it, if it is a part of his 
lege Julia de vi privata aut de own goods, and if it belongs to another, 
vi publica : sed de ' vi privata, si he shall not only restore it, but, in 
sine armis vim fecerit, sin autem addition, pay to the person who has 
r cum armis eum de possessione ex- sustained the injury the amount at 
pulerit, de vi publica. Armorum which the thing is estimated. More- 
autem appellatione non solum scuta over, a person who has exj^ielled by 
et gladios et galeas significari in- violence another from his possession, 
tellegimus, sed et fustes et lapides. is liable under the lex Julia de vi piih- 

lica sea : for ]irivate violence, 

if his violence was exercised withoiit 
the use of arms ; for public violence, if 
the expulsion from possession was 
made by armed force. Under the term 
arms are included not only shields, 
swords, and helmets, but clubs and 
stones. 

Gai. iv. 154, 155 ; D. xlviii. 7. 7 ; D. 1. 16. 41 ; C. viii. 4. 7. 

Tlie interdict mule vi ran thus : — 

U7hde tu ilium vi dejecistiy atd fmnilia tna dejecit^ de eo^ (jiueque ille 
time ibi Judjidtj tantummodo mini (mmivm., de eo 

quod ad eum qai vi dejetdt peme^ierit^ judie daho. (D. xliii. 16. 

Formerly a distinction was made in granting this interdict, 
according to the degree of violence used. If it had been ordinary 
violence (ivis qiwiiduma')^ the interdict was only granted if the 
possession had not been obtained rf, dam^ or prerario^ with re- 
spect to the adversary (Gai. iv. 154), and could only be obtained 
within a year ; but if vi^ a nnat a. had been employed,, the interdict 
was granted in all cases. (Cic. ]]J2)id. xv. IG.) This difference 
had ceased long before the time of Justinian, and apparently 
before the time when the interdict assumed tlie shape in which we 
now find it in the Digest, by which, as will be seen, possession was 
given, within a year, of the thing as it then was ; after a year, only 
of the thing as it came into the hands of the dispossessor. 

The interdict unde vi only applied to immoveables (D. xliii. 
16. 1. 6); but the constitution of Valentinian, Tlieodosius, and 
Arcadius, a.d. 389, referred to in the text (and in 34t. 2. 1), pro- 
tected moveables as well as immoveables. (0. viii. 4. 7.) 

The lex Jidki de vi is treated of in Tit. 18. 8. 

Possession could be recovered by nti jqoiyddetis and fiiruhi as 
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‘ unde vi,’ per quod is, qui dejecit, then given him the interdict lunde vi, 
cogitm ei restituere possessionem, by which he who has expelled him is 
licet is ab eo, qui vi dejecit, vi vel forced to restore to him the posses- 
clam vel precario possidebat. Sed sion, although the person to whom the 
ex sacris constitutionibus, ut supra interdict is given has himself taken by 
diximus, si quis rem per vim oc- force, clandestinely, or as a concession, 
cupaverit, si quidem in bonis ejus the possession from the person who 
est, dominio ejus privatur, si aliena, has expelled him. But, as we have 
post ejus restitutionem etiam aesti- said above, the imperial constitutions 
mationem rei dare vim passo com- provide that if any one seizes on a 
pellitur. Qui autem aliquem de pos- thing by violence, lie shall lose the 
sessione per vim dejecerit, tenetur ownership of it, if it is a part of his 
lege Julia de vi privata aut de own goods, and if it belongs to another, 
vi publica : sed de ' vi privata, si he shall not only restore it, but, in 
sine armis vim fecerit, sin autem addition, pay to the person who has 
r cum armis eum de possessione ex- sustained the injury the amount at 
pulerit, de vi publica. Armorum which the thing is estimated. More- 
autem appellatione non solum scuta over, a person who has exj^ielled by 
et gladios et galeas significari in- violence another from his possession, 
tellegimus, sed et fustes et lapides. is liable under the lex Julia de vi piih- 

lica sea : for ]irivate violence, 

if his violence was exercised withoiit 
the use of arms ; for public violence, if 
the expulsion from possession was 
made by armed force. Under the term 
arms are included not only shields, 
swords, and helmets, but clubs and 
stones. 

Gai. iv. 154, 155 ; D. xlviii. 7. 7 ; D. 1. 16. 41 ; C. viii. 4. 7. 

Tlie interdict mule vi ran thus : — 

U7hde tu ilium vi dejecistiy atd fmnilia tna dejecit^ de eo^ (jiueque ille 
time ibi Judjidtj tantummodo mini (mmivm., de eo 

quod ad eum qai vi dejetdt peme^ierit^ judie daho. (D. xliii. 16. 

Formerly a distinction was made in granting this interdict, 
according to the degree of violence used. If it had been ordinary 
violence (ivis qiwiiduma')^ the interdict was only granted if the 
possession had not been obtained rf, dam^ or prerario^ with re- 
spect to the adversary (Gai. iv. 154), and could only be obtained 
within a year ; but if vi^ a nnat a. had been employed,, the interdict 
was granted in all cases. (Cic. ]]J2)id. xv. IG.) This difference 
had ceased long before the time of Justinian, and apparently 
before the time when the interdict assumed tlie shape in which we 
now find it in the Digest, by which, as will be seen, possession was 
given, within a year, of the thing as it then was ; after a year, only 
of the thing as it came into the hands of the dispossessor. 

The interdict unde vi only applied to immoveables (D. xliii. 
16. 1. 6); but the constitution of Valentinian, Tlieodosius, and 
Arcadius, a.d. 389, referred to in the text (and in 34t. 2. 1), pro- 
tected moveables as well as immoveables. (0. viii. 4. 7.) 

The lex Jidki de vi is treated of in Tit. 18. 8. 

Possession could be recovered by nti jqoiyddetis and fiiruhi as 
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well as by uncle vl^ and it was by iitruhi tliat, previously to tlie 
constitution above mentioned, possession of moveables was re- 
covered. But the interdict imde vi was in some respects more 
advantageous than utl possidetis. (1) It gave a remedy against 
the dispossessor, even if he was no longer in possession (D. xliii. 
16. 1- 42) ; (2) it gave, if brought within a year, th.Q f nidus from 
the time of the ejectment, not as nil possidetis merely from the 
commencement of proceedings (D. xliii. 16. 1. 40) ; and (3) it was 
not, if the vis had been cvnnata, or after the distinction between 
the characters of the violence employed had been done away, 
barred by the vices of the possession of the applicant for the 
interdict; (4) it applied not only to immoveables, but to any 
moveables thereon (D. xliii. 16. 1. 6). 

There were other interdicts under tlie head of reuipemncla; 
posssssionis — that de preeario and that de daoulestma possess} one 
(D. xliii. 26. 2. pr. ; D. x. 3. 7. 5); but little is known of them. 


7. Tertia divisio interdictorum 
hiec est, quod aut simplicia sunt aut 
duplicia. Simplicia sunt, in quibus 
alter actor, alter reus est : (pialia 
sunt omnia restitutoria aut exhibi- 
toria: namque actor est, qui desi- 
derat aut exhiberi aut restitui, reus 
is, a quo desideratin’, ut restituat 
aut exhibeat. Prohibitoriorum au- 
tem interdictorum alia simplicia 
sunt, alia duplicia. Simplicia sunt, 
veluti cum prohibet prnetor in loco 
sacro vel in tiumine publico ripave 
ejus aliquid fieri (nam actor est, qui 
desiderat, ne quid fiat, reus, qui 
aliquid facere conatur) : duplicia 
sunt veluti ‘ uti possidetis ’ inter- 
dictum et ‘ utrubi.’ Ideo autem 
duplicia** vocantur, quia par utrius- 
que litigatoris in his condicio est nec 
quisquam priBcipue reus vel actor 
intellegitur, sed unusquisque tarn 
rei quam aetoris partem sustinet. 


7. The third division of interdicts 
is, that they are either simple or 
double. Those are simple in which, 
one person is plaintiff and the other 
defendant, as is the case in ail that 
are restitutory or exhibitory. For he 
is the plaintiff who wishes that a thing 
shall be exhibited or restored, and he 
is defendant against whom the claim 
is made. But of prohibitory interdicts 
some are simple, some double : simple, 
as, for instance, when the prsetor for- 
bids anything to be done in a sacred 
place, or in a public river, or on its 
banks ; for he is plaintiff who wishes 
that the thing should not be done, and 
he is defendant who wishes to do it : 
double, as in the case of the interdicts 
uti 2 )OS 8 idetis and ti truhi ; and these 
interdicts are called double, because in 
them the possession of each party is 
equal, for neither can be said to be 
Xn-ox>erly plaintiff or defendant, but 
each is at once plaintiff and defendant. 


Gai. iv. 156-160. 








Buplidci sunt^ veluti uti possidetis interdiduin et utndn. These 
interdicts here and in Gains (Gai. iv. 160) are, seemingly, only 
adduced as examples, but we know of no others having the same- 
character. Compare the famvilice- erciscuudce^ communi divi- 

ditndoj s>iid fin i urn r eg undoTum (see Introd. sec. 103). 

'fU 

8. De ordine et veteri exitu in- 8. Of the process and effect of in- 
terdictorum supervacuum est hodie terdicts in former times it would be 
dicere : nam quotiens extra ordinem now superfluous to speak. For when- 
jus dicitur, qualia sunt hodie omnia ever the jurisdiction is extraordinary, 
judicia, non est necesse reddi inter- as is the case now^ in all actions, there 
dictum, sed perinde judicatur sine is no necessity for an interdict ; for 
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well as by micle vl^ and it was by idriM tliat, previously to tlie 
constitution abov^e mentioned, possession of moveables was re- 
covered. But the interdict imcle vi was in some respects more 
advantageous than atl possidetis. (1) It gave a remedy against 
the dispossessor, even if he was no longer in possession (D. xliii. 
16. 1- 42) ; (2) it gave, if brought within a year, th.Q f nidus from 
the time of the ejectment, not as uH possidetis merely from the 
commencement of proceedings (D. xliii. 16. 1. 40) ; and (3) it was 
not, if the vis had been cunnata, or after the distinction between 
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barred by the vices of the possession of the applicant for the 
interdict; (4) it applied not only to immoveables, but to any 
moveables thereon (D. xliii. 16. 1. 6). 

There were other interdicts under tlie head of veeiperandce 
posssssionis — that d.e precario and that do dmidestma possessioiie 
(D. xliii. 26. 2. pr. ; D. x. 3. 7. 5); but little is known of them. 


7. Tertia divisio interdictorum 
hiec est, quod aut simplicia sunt aut 
duplicia. Simplicia sunt, in quibus 
alter actor, alter reus est : (jualia 
sunt omnia restitutoria aut exhibi- 
toria: namque actor est, qui desi- 
derat aut exhiberi aut restitui, reus 
is, a quo desideratin’, ut restituat 
aut exhibeat. Prohibitoriorum au- 
tem interdictorum alia simplicia 
sunt, alia duplicia. Simplicia sunt, 
veluti cum prohiljet praetor in loco 
sacro vel in tiumine publico ripave 
ejus aliquid fieri (nam actor est, qui 
desiderat, ne quid fiat, reus, qui 
aliquid facere conatur) : duplicia 
sunt veluti ‘ uti possidetis ’ inter- 
dictum et ‘ utrubi.’ Ideo autem 
duplicia** vocantur, quia par utrius- 
que litigatoris in his condicio est nec 
quisquam praecipue reus vel actor 
intellegitur, sed unusquisque tarn 
rei quam actoris partem sustinet. 


7. The third division of interdicts 
is, that they are either simple or 
double. Those are simple in which, 
one person is plaintiff and the other 
defendant, as is the case in ail that 
are restitutory or exhibitory. For he 
is the plaintiff' who wishes that a thing 
shall be exhibited or restored, and he 
is defendant against whom the claim 
is made. But of prohibitory interdicts 
some are simple, some double : simple, 
as, for instance, when the prador for- 
bids anything to be done in a sacred 
place, or in a public river, or on its 
banks ; for he is plaintiff* who wishes 
that the thing should not be done, and 
he is defendant who wishes to do it : 
double, as in the case of the interdicts 
'uM 'jpossidetis and uiruhi ; and these 
interdicts are called double, because in 
them the possession of each party is 
equal, for neither can be said to be 
Xu-operly plaintiff or defendant, but 
each is at once plaintiff and defendant. 


Gai. iv. 156-160. 








Buplida sunty veluti uti possidetis interdictum et ntruhi. These 
interdicts here and in Gains (Gai. iv. 160) are, seemingly, only 
adduced as examples, but we know of no others having the same- 
character. Compare the actions erase uoidte.^ communi divi- 
dimdoj Q>iid fin iiim rep undorum (see Introd. sec. 103). 

8. Be ordine et veteri exitu in- 8. Of the j)rocess and effect of in- 
terdictorum supervacuum est hodie terdicts in former times it would be 
dicere : nam quotiens extra ordinem now superfluous to speak. For when- 
jus heitur, qiialia sunt hodie omnia ever the jurisdiction is extraordinary, 
judicia, non est necesse reddi inter- as is the case now in all actions, there 
dictum, sed perinde judicatur sine is no necessity for an interdict; for 
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interdictis, atqiie si ntilis actio ex judgment is given without interdicts, 
cansa interdicti reddita fuisset. exactly as if a utUis actio had "been 

given in pursuance of an interdict. 

C. viii. 1. 3. 

From the Institutes of Gains (iv. 161 et seq.) we gather a 
general notion of the maiiiier in which the proceedings on an inter- 
dict were condnctecl. But the text of Gains is^ in this partj very 
imperfect and difficult to understand, and as the whole process was 
obsolete in the time of Justinian, a very short sketch of the ipro- 
ceedings must suffice here. 

The parties were made to appear m jure exactly in the same 
way when an interdict was to be applied for as when an action was 
to be brought. The prastor heard the statement of the party who 
made the application, and if the adversary confesssed the truth of 
the statement, the prastor announced his decree at once, and had 
it executed, if necessary, by the strong arm of tlie law (^incmn 
milifari^ D. vi. 1. 68). If the defendant asserted that he had not 
done wrong, the prador gave an action based upon the interdict, to 
ascertain whether the facts were as tlae plaintiff, in applying for 
the interdict, alleged ; that is, the mteMo of tlie formula was tlie 
language of the interdict put as a hypothetical case. The interdict 
would run, — Hoc vel illvd to facoro veto : the mtentio^ SI hoc vel 
Hind A. A. fecerit {condem-na^ &c.). The parties bouiid themselves 
by a f^ponsio and vedipulatlo in a penal sum, whicli the defendant 
was to pay if he was in the wrong, and to receive if he was not. 
But this practice, wliich was always adopted when the interdict was 
prohibitory, was probably gradually abandoned when the interdict 
was restitutory or exhibitory ; and in these cases, in order to com- 
pel the actual performance of the act ordered by tlie praetor, an 
action was given with a fonmda arbiirariaj so that the j-udex 
might issue a preparatory order to tlie defendant, and, if it was 
not complied with., miglit make him pay the amount of all damage 
sustained (qncmti oa res ent)^ or would compel him, at least at the 
•date when Ulx^ian wrote (D. vi. 1, 68), to restore the thing if in his 
possession. As to actionos (irhitrarlw see note on Tit. 6. 31. 


Tit. XVI. DE PGIXA TEMERE LITIGANTIUM. 


Nunc adinonendi snmus, niagnam 
•curam egisse eos, qni jura sustine- 
'bant,ne facile homines ad litigandum 
procederent : quod et nobis studio 
est. Idque eo maxime fieri potest, 
quod temeritas tarn agentium qnam 
eorrnn, cum quibus agitur, modo 
pecuniaria pcena, modo jurisjurandi 
religione, modo metu infamiie coer- 
'Cetur. 


We may Jiere o])SGrve, that the 
authors and preservers of our law have 
always sought most anxiously to hinder 
men from engaging too recklessly in 
law-suits, and it is what we ourselves 
desire also. And the best method of 
succeeding in it is, to repress the rash- 
ness alike of plaintiffs and of defend- 
ants, sometimes by a pecuniary penalty, 
sometimes by the sacred tie of an oath, 
sometimes by the fear of infamy. 


Gr.\i. iv. 174. 
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interdictis, atqiie si ntilis actio ex judgment is given without interdicts, 
cansa interdicti reddita fuisset. exactly as if a utUis actio had "been 

given in iDursiiance of an interdict. 

C. viii. 1. 3. 

From the Institutes of Gains (iv. 161 et seq) we gather a 
general notion of the maiiiier in which the proceedings on an inter- 
dict were conducted. But tlie text of Gains is^ in this partj very 
imperfect and difficult to understand, and as the whole process was 
obsolete in the time of Justinian, a very short sketch of the ipYO- 
ceedings must suffice here. 

The parties were made to appear m jure exactly in the same 
way when an interdict was to be applied for as when an action was 
to be brought. The prastor heard the statement of the party who 
made the application, and if the adversary confesssed the truth of 
the statement, the prastor announced his decree at once, and had 
it executed, if necessary, by the strong arm of tlie law (qincmn 
D. vi. 1. 68). If the defendant asserted that he had not 
done wrong, the pra'itor gave an action based upon the interdict, to 
ascertain whether the facts were as tlae plaintiff, in applying for 
the interdict, alleged ; that is, the of tlie formula was the 

language of the interdict put as a hypothetical case. The interdict 
would run, — TIoo vel illud to facere veto : the intontio^ Si hoc vel 
Hind A. A. fecerit {condemina^ &c.). The parties bound themselves 
by a f^ponsio and vedipulcddo in a penal sum, whicli the defendant 
was to pay if he was in the wrong, and to receive if he was not. 
But this practice, wliich was always adopted when the interdict was 
prohibitory, was probably gradually abandoned when the interdict 
was restitutory or exhibitory ; and in these cases, in order to com- 
pel the actual performance of the act ordered by tlie priotor, an 
action was given with a fonrmla eerhitraria^ so that the jndex 
might issue a preparatory order to tlie defendant, and, if it was 
not complied with., miglit make him pay the amount of all damage 
sustained (qncmti ea res erif)^ or would compel him, at least at the 
date when Ulx^ian wrote (D. vi. 1. 68), to restore the thing if in his 
possession. As to actionGs arhitrarlw see note on Tit. 6. 31. 


Tit. XVI. DE PGIXA TEMERE LITTGANTIUM. 


Nunc adinonendi snmus, niagnam 
•curam egisse eos, qni jura sustine- 
'bant,ne facile homines ad litigandum 
iprocederent : quod et nobis studio 
est. Idque eo maxinie fieri potest, 
quod temeritas tarn agentium quam 
eorrnn, cum quibus agitur, mode 
pecuniaria pcena, modo jurisjurandi 
religione, modo metu infamiie coer- 
'Cetur. 


We may ]iere o])SGi've, that the 
authors and xireservers of our law have 
always sought most anxiously to hinder 
men from engaging too recklessly in 
law-suits, and it is what we ourselves 
desire also. And the best method of 
succeeding in it is, to repress the rash- 
ness alike of x>laintiffs and of defend- 
ants, sometimes by a pecuniary penalty, 
sometimes by the sacred tie of an oath, 
sometimes by the fear of infamy. 
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In the days of Gains, the means of punishing persons who' 
recklessly brought or defended a suit were more numerous. The 
piantiff was restrained from recklessly bringing an action not 
only by being condemned in damages and costs, but (1) by an 
action of calumny — that is, the defendant could bring against a 
plaintiff who had sued him dishonestly an action by which the 
defendant could recover one-tenth of what the plaintiff had 
claimed, if by action, and one-fourth of what he had claimed, if 
by interdict (Gai. iv. 175); (2) by what was termed the ^con- 
trary action ’ the unsuccessful plaintiff, although he had honestly 
brought his action, was made to pay a t enth or a fifth of what he 
claimed, but then it was only failing in a few special actions, such 
as that inj'iLriarumj that exposed him to this risk (Gai. iv. 177) ; 
(3) by oath, i.e. by the defendant calling on him to swear to his 
bona jides^ but if the defendant did this, he could not afterwards 
bring an action of calumny, or the contrary action (Gai. iv. 179); 
and (4) by restipidcctio^ i.e. by being called on to wager a sum to 
be lost if he failed, whicli was allowed in certain actions ; this mode 
'df’ proceeding excluded the three others previously mentioned.. 
(Gai. iv. 180, 181.) 

In the law as described by Gains, the defendant was restrained 
from recklessly defending an action (1) by the sj^onsio^ or wager 
that he had done all he was bound to do, allowed in certain actions 
(the sj^onsio and restijmlatio made up the ^vager of the parties) 
(Gai. iv. 171) ; (2) in certain actions, as, for instance, for deposit 
in case of necessity, the penalty was double in case of denial (Tit. 
6. 17), and all actions with a penalty are looked on by Gains as 
restraining the defendant (iv. 171); (3) if the case was one wliere 
no restraint operated under these first two heads, the defendant 
was obliged to take an oath of hona fides (Gai. iv. 172) ; (4) cer- 
tain actions carried infamy with them against the persons con- 
^demned (Gai. iv. 182). 


'<^1. Bcce enim jiisjurandiim omni- 
bus, qui conveniuntur, ex nostra 
constitutione deferto : nam reus 
non aliter suis aliegationibus utitux, 
nisi prius juraverit, quod j)utans, se 
bona instantia uti, ad contradicen- 
dum pervenit. At adversus infiti- 
antes ex quibusdam causis dupli 
actio constituitur, veluti si damni 
injuria aut legatorum locis venera- 
bilibus relictorum nomine agitur. 
Statim autem ab initio pluris quam 
simpli est actio veluti furti manifesti 
quadrupli, nec manifesti dupli : nam 
ex Ms causis et aliis quibusdam, sive 
quis neget sive fateatnx, pluris quam 
simpli est actio. Item actoris quoque 
calumnia coercetur : nam etiam 
actor pro calumnia jurare cogitur ex 
nostra constitutione. Utriusque 


1. And first, under our constitu- 
tion, an oath is admmistered to all 
defendants. For ^ the defendant is 
not admitted to state his defence until 
he has sworn that it is from a persua- 
sion of the goodness of liis own cause 
that he resists the demand of the 
plaintiff. In certain cases where the 
defendant denies liability an action 
for dquble the value is given; for 
instance, in the case of wr^gful 
dai^ge, or of legacies left to holy 
places. The actionTs" from the very 
beginning for more than the single 
value in such cases as the action 
manifesti, where it is for the quadruple 
value, and that furti nec manifesti, 
where it is for the double. In these 
cases and in some others, whether the 
defendant denies or confesses, the action 
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recklessly brought or defended a suit were more numerous. The 
piantiff was restrained from recklessly bringing an action not 
only by being condemned in damages and costs, but (1) by an 
action of calumny — that is, the defendant could bring against a 
plaintiff who had sued him dishonestly an action by which the 
defendant could recover one-tenth of what the jolaintiff had 
claimed, if by action, and one-fourth of what he had claimed, if 
by interdict (Gai. iv. 175); (2) by what was termed the ^con- 
trary action ’ the unsuccessful plaintiff, although he had honestly 
brought his action, was made to pay a t enth or a fifth of what he 
claimed, but then it was only failing in a few special actions, such 
as that mjuriarum^ that exposed him to this risk (Gai. iv. 177) ; 
(3) by oath, i.e. by the defendant calling on him to swear to his 
hona Jides^ but if the defendant did this, he could not afterwards 
bring an action of calumny, or the contrary action (Gai. iv. 179) ; 
and (4) by re.stipidcctio^ i.e. by being called on to wager a sum to 
be lost if he failed, whicli was allowed in certain actions ; this mode 
'df'* proceeding excluded the three others previously mentioned.. 
(Gai. iv. 180, 181.) 

In the law as described by Gains, the defendant was restrained 
from recklessly defending an action (1) by the sj^ionsio^ or wager 
that he had done all he was bound to do, allowed in certain actions 
(the sjyonsio and restijndatio made up the ^vager of the parties) 
(Gai. iv. 171) ; (2) in certain actions, as, for instance, for deposit 
in case of necessity, the penalty was double in case of denial (Tit. 
6. 17), and all actions with a penalty are looked on by Gains as 
restraining the defendant (iv. 171); (3) if the case was one wliere 
no restraint operated under these first two heads, the defendant 
was obliged to take an oath of Ijona fdes (GxVi. iv. 172) ; (4) cer- 
tain actions carried infamy with them against the persons con- 
^demned (Gai. iv. 182). 

1. And first, under om’ constitu- 
tion, an oath is admhiistered to all 
defendants. For ^ the defendant is 
not admitted to state his defence until 
he has sworn that it is from a persua- 
sion of the goodness of his own cause 
that he resists the demand of the 
plaintiff. In certain cases where the 
defendant denies liability an action 
for double the value is given; for 
instance, in the case of wr^gfiil 
dai^ge, or of legacies left to holy 
placek The actionTs" from the very 
beginning for more than the single 
value in such cases as the SiGtion furti 
manifesfd, where it is for the quadruple 
value, and that furti nec ma,nife8t% 
where it is for the double. In these 
cases and in some others, whether the 
defendant denies or confesses, the action 


Ecce enim jusjurandum omni- 
bus, qui conveniuntiu*, ex nostra 
constitutione defertur : nam reus 
non aliter suis allegationibus utitirr, 
nisi prius juraverit, quod j)utans, se 
bona instantia uti, ad contradicen- 
dum pervenit. At adversus infiti- 
antes ex quibusdam causis dupli 
actio constituitur, veluti si damni 
injuria aut legatorum locis venera- 
bilibus relictorum nomine agitur. 
Statim autem ab initio pluris quam 
simpli est actio veluti furti manifest! 
quadrupli, nec manifesti dupli : nam 
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simpli est actio. Item actoris quoque 
calumnia coercetur : nam etiam 
actor pro calumnia jurare cogitur ex 
nostra constitutione. Utriusque 
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etiam partis advocati jnsjiirandum 
siibeunt, cpiod alia nostra consti- 
tutione compreliensnm est. Hsec 
autem omnia pro veteris calumniiB 
actione introdncta sunt, quae in de- 
snetudinem abiit, quia in partem 
decimam litis actorem multabat, 
quod nusquam factum esse inveni- 
inus : sed pro his introductum est et 
praefatum jiisjui’andiim et iit impro- 
bus litigator etiam damnum et im- 
X}ensas litis inferre adversario suo 
cogatur. 


TIT. XVI. 

is for more than the single value. The 
litigiousness of the plaintiff is also re- 
strained, for he is obliged by our con- 
stitution to take the oath de cfdmnnia. „ 
The advocates also of each party take 
an oath prescribed by another of our 
constitutions. All these formalities 
have been introduced to replace the 
old action calmnnice, which is fallen 
into disuse, for it subjected the plain- 
tiff to a fine of the tenth of the value 
of the thing in dispute ; but we have 
never known this penalty enforced. 

In its stead, there has, in the first 
place, been introduced the oath we 
have just mentioned ; and, in the next / 
place, a person who brings a ground- • 
less action’ IS made to reimburse his . 
adversary for all losses and expenses 
he has been put to. 


Gai. iv. 173 ; C. ii. 50. 2 ; C. iii. 1. 13. 6 ; C. iii. 1. 14. 1. 


For the terms of these oaths see 0. ii. 59. 2 ; 0. iii. 1. 14. 1. 


2. Ex quibusdam judiciis dam- 
nati ignominiosi fiunt, veluti fiirti, 
vi bonorum raptorum, injuriaruin, 
de dolo, item tutelce, mandati, 
deposit! directis, non contrariis, 
aetionibus, item pro socio, quae ah 
utraque parte directa est, et ob id 
quilibet ex sociis eo judicio dam- 
natus ignommia not a bur. Sed furti 
quidem aut vi bonorum raptorum 
aut injuriaruin aut de dolo non 
sohmi damnati notantur ignominia, 
sed etiam pacti : et recte ; plurimum 
enim interest, utrum ex delicto 
aliquis an ex contractu debitor sit. 


2. In certain actions the person 
condemned becomes infamous, as in 
the n,ctionQfurti,vi hononim rajptorum', 
injnriarum, de dolo ; as also in the ac- 
tions tntclcc.^m(indat% <:Z<?^}o.s-z7-^if direct, 
but not if contrary; and also in the 
action ^>ro socio, wdiich is direct, by 
whichever of the contracting parties 
it may be brought, and in which in- 
famy is attached to whichever of these 
parties may be condemned. But in 
the actions/7ir ^7, vi h onovum i *? 'a^'i t oriimi > 
injuriarum, and de dolo, it is not only 
those condemned that are branded 
with infamy, but also those who have 
ma,de a compromise with their oppo- 
nents ; and rightly, for there is a. great 
difference between being debtor by a 
delict, and by a contract. 


Gai. iv. 182 ; D. iii. 2. 7. 


Bireotis non conirarUs. Tlie reason is given by Ulpian : 
In contrcurm non de porfidia ar/ihvr sed de cal/ndoj qui fere 
judicio solet dirimi (D. iii. 2. 6. 7). Gontra/rire actiones were such 
as those brought against the pupil, the mandator, or depositor, by 
the tutor, mandatary, or depositary. There could be no reason 
why infamy should attach to a pupil who did not know the 
amount of the claims of the tutor, or to. a depositor who did not 
know the amount of the expenses to which the depositary had been 
i put. 

The consequences of infamy were to prevent the guilty persons 
from being a witness, receiving any public honours, or bringing a 
public prosecution. We have also seen (Tit. 13. 11) that, previous 
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jndicio solet dirimi (D. iii. 2. 6. 7). Gontrarire actiones were such 
as those brought against the pupil, the mandator, or depositor, by 
the tutor, mandatary, or depositary. There could be no reason 
why infamy should attach to a pupil who did not know the 
amount of the claims of the tutor, or to. a depositor who did not 
know the amount of the expenses to which the depositary had been 
put. 

The consequences of infamy were to prevent the guilty x^ersons 
from being a witness, receiving any public honours, or bringing a 
public prosecution. We have also seen (Tit. 13. 11) that, previous 
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to tlie legislatioiLot Justinian, a person declared infamous could 
not appear as procurator in tlie cause of another. 

3. Omnium aiitem actionum in- 3. In bringing any action, the first 
stitnendarum principium ab ea parte thing is, to comply with that part of 
edieti proficiscitur, qua prsetor edi- the edict in which the praitor treats 
cit de in jus vocando : utique enim of the vocatio in jus. For the de- 
in primis adversariiis in jus vocan- fendant must always be summoned m 
dus est, id est ad eum vocandns est, jiis, i.e. before the magistrate who has 
qui jus dicturus sit. Qua parte tb^pronounee the law. In this part of 
prffitor parentibiis et patronis, item the edict the praetor shows such re- 
liberis parentibusque patronorum et spect towards ascendants, patrons, and 
patronarmn liunc prsestat honorem, even towards the ascendants and chil- 
ut non ahter liceat liberis libertisque dren of patrons and patronesses, that 
eos in jus vocare, quam si id ab ipso children and freedmen cannot summon 
prsetore postulaverint et impetra- them m jus, unless they have first ob- 
verint : et si quis aliter vocaverit, in tained permission from the praetor ; 
eum poenam solidormn quinqua- and he subjects persons who summon 
ginta constituit. them without having obtained the 

praetor’s permission, to a penalty of 
fifty solidj, 

Gai. iv. 183 ; D. ii. 4. 1 ; D. ii. 4. 4. 1 ; D. ii. 4. 24. 


The earliest method of vocatio in jus was to seize on the de- 
fendant, and drag him before a magistrate. Afterwards the seiz- 
ing became symbolical, and the plaintiff called some one to witness 
that the defendant had been seized, but would not come. (See 
Introd.'sec. 93.) 


Tit. XVII. DE OFFIOIO JUDIOIS. 

Superest, ut de officio judicis It remains to treat of the office of 
■ ^ ’ dispiciamus. Et quidem in primis the judge. His first care ought to be, 

. illud observare debet judex, ne never to judge otherwise than accord- 
aliter. judicet, quam legibus aut ing to the laws, the constitutions, or 
constitutionibus aut moribus prodi- customary usage, 
tuna est. 

D. V, 1. 40. 1 ; D. xlviii. 10. 1. 3. 


’'m 




I 
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Judex qui contra sacras jirinci^um constikitiones^ contrave jus 
■publicum quod apud se recitatum est, prommciat, in insulam depor- 
tatur, (Paul. Sent, v. 25. 4.) 

■ If the judge gave a sentence manifestly wrong, or if the sum 
was fixed in the condemnation by the prsetor, and the judge con- 
demned the defendant in a different sum (Gai. iv. 52), the sen- 
tence was treated as void without any appeal being necessary. If 
the judge was mistaken, as, for instance, in the mode in which 
he regarded some fact, an appeal was allowed, notice of which had 
to be given within two days (prolonged to ten days by Justinian 
in Nov. 23. 1) after the sentence, or three days if a procurator, 
and not the party himself, had conducted the suit. There seems 
to have been no system of appeals under the Eepublic, further 
than that one magistrate of equal or higher standing could veto 
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the acts of another. Under the Empire the emperor was the 
supreme judge of appeal, the technical term for an appeal to him 
being rGloiio. But Hadrian made the decisions on appeal of the 
Senate final (D. xlix. 2. 1. 2), and Constantine made those of the 
praetorian praefect (0. vii. 62. 19). The prasfect of the city and 
the presides of provinces sat as intermediate judges of appeal for 
Rome and the provinces respectively (C. vii. 62. 17 and 32). 
(See Hunter, 885-889.) 


1. Ideo si noxali judicio addictus 
est, observare debet, iit, si condem- 
nandus videbitur dominns, ita de- 
beat condemnare : ‘ Piiblimn Mae- 

vium Lucio Titio decern aureis con- 
demno aut noxam dedere.’ 


D. xlii. 

2. Et si in rem actum sit, sive 
contra j^etitorem* judicavit, absol- 
vere debet possessorem, sive contra 
possessorem, jubere eum debet, ut 
rem ipsam restituat cum fiuctibus. 
Sed si in prsesenti neget se j)ossessor 
restitnere posse et sine frustratione 
videbitur tempus restituendi causa 
petere, indTilgendum est ei, tit tamen 
de litis sestimatione caveat cum 
fidejussore, si intra tempus, quod ei 
datum est, non restituisset. Et si 
hereditas j^etita sit, eadem circa 
fructus interveniiint, quai diximus 
intervenire in singularum reriun pe- 
titione. lUorum autem fructuum, 
quos culpa sua possessor non per- 
ceperit, in utraque actione eadem 
ratio psene liabetur, si praado fuerit- 
Si vero bona fide possessor fuerit, 
non habetur ratio consumptorum 
neque non perceptorum : post in- 
clioatam autem petitionem etiam 
illorum ratio habetur qui culpa x^os- 
sessoris percepti non sunt vel per- 
cept! consumj)!! sunt. 


D. vi. 1. 17. 1 ; D. vi. 1. 35. 


1. Consequently, if ax)p)ointed to try 
a noxal action, he must observe, if he 
thinks the master ought to be con- 
demned, that the proper form or con- 
demnation is as follows : ‘ I condemn 
Publius Maevius to pay ten aurei to 
Lucius Titius, or to abandon the cause 
of the injury,’ 

1 . 6 . 1 . 

2. In a real action, if he determines 
against the claimant, he ought to ab- 
solve the possessor ; if against the 
possessor, he ought to order the jios- 
sessor to give uj) the thing itself to- 
gether with the fruits. But if the 
possessor states that it is out of his 
power to give up the thing at once, 
and his request for delay seems ho- 
nestly made, some indulgence should 
be accorded him ; but he must first 
furnish a fidejussor to give security 
to the amount of the value of the 
thing in dispute, in ease he should 
not restore it within the time allowed 
him. If an inheritance is claimed,- 
the rules with regarcTTo'the fruits are 
the same as those we have laid dowm in 
the case of xiarticular things. Of the 
fruits not gathered by the fault of the 
possessor, ac count is taken almost in 
the same way m both actions, wdien 
the possession is mala fide. The hona, 
fide ]iossessor has not to account for 
fruits, whether consumed or not 
gathered. But from the time when 
the claim is made, the x^ossessor has 
to account for all fruits not gathered 
through his fault, or gathered and con- 
sumed. 

1 ; L. vi. 1. 62. 1 ; C. iii. 32. 22. 


Wliat the words eadem raiio pcene habetur refer to is not easy 
to say. There do not seem to be any x)assages in the Digest which 
satisfactorily indicate any diflerence between the responsibilities of 
the wiala Jide possessor for fruits, according as the action was in 
rem, or was a fetif/io hereditaiis. 

Justinian here says that the position of a bona fide possessor 
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was tlie same in tlae case of an inheritance and of a particular ob- 
ject; for that in neither case was he answerable for fruits gathered 
and consumed. But this w^as not the case after a 8 (mcd as cons ultum 
made in the time of Hadrian (D. v. o. 20. 6), which made the 
bona jide possessor of an inheritance answerable for all that he had 
profited by (D. v. 3. 28) ; and he was therefore canswerable for the 
fruits he had consumed. Perhaps the text may be based on some 
passage in the writings of a j urist, who wrote before the senatus- 
cons ult am was made. 


o. Si ad exhibendimi actum fiie- 
rit, non siiilicit, si exhibeat rein is, 
cum quo actum est, sed opus est, ut 
etiam causam rei debeat exhibere, 
id est ut earn causam iiabeat actor, 
quam habiturus esset, si, cum pri- 
mum ad exhibendiim egisset, exhi- 
bita res fuisset : ideoque si inter 
inoras usucapta sit res a possessore, 

, niliilo minus coiidemnabitui*. Prie- 
terea fructuum medii temporis, id 
est ejus, quod ];)ost aeceptum ad 
exhibendiim judicium ante rem 
judicatam intercessit, rationem ha- 
bere debet judex. Quod si iieget is, 
cum quo ad exhibendimi actum est, 
in pnesenti exhibere se i)ossg et tern- 
pus exhibendi causa petat idque sine 
irustratione postiilare videatiu-, dari 
ei debet, ut tamen caveat, se resti- 
tuturum : quod si heque statim jiissu 
jpdicis rem exhibeat neque postea 
exliibiturum se caveat, eondemnan- 
dus est in id, ipiod actoris intererat 
ab initio rem exliibitam esse. 


' B. X. 4. 9. 5, G; 

4. Si familise erciscundiu juclicio 
actum sit, singulas res singulis 
heredibus adjiidicare debet et, si 
in alterius persona priegravare vi- 
; deatur adjudicatio, debet himc in- 
vicein coheredi eerta pecunia, sicut 
jam dictum est, condeimiare, Eo 
qiioque nomine coheredi qiiisque 
suo condemnandus est, quod solus 
fructiis hereditaxii fundi percepit 
aut rem hereditariam corrupit aut 
consumpsit. Quae quidem similiter 
inter plures quoque quam duos co- 
herecles subsequimtur. 

D. X. 2. 51. 1 


o. In the action ad exliibcndum 
it is not sufficient that the defendant 
exhibits the thing, but he must also 
exhibit his title to the thing, that is, 
he must give the claimant the same 
title as he would have liad, if the thing 
had been exhibited immediately on the 
demand being made. If, therefore, 
during the delay, the possessor com- 
pletes tlie usucapion of the thing, he 
will still be condemned. The judge 
ought also to make him account for 
the If uits of the intermediate time, that 
is, of the time elapsed between the 
granting the action ad, cxhihcnduvi and 
the sentence. If the defendant in this 
action states that it is out of his power 
to make the exhibition immediately, 
and asks for time, and his request for 
delay seems honestly made, he should 
have time given him, but he must first 
give security that he will give the thing 
up. But if he neither exhibits the thing 
at once, upon the order of the judge, 
nor gives security for exhibiting it 
afterwards, he must be condemned in 
an amount equivalent to the interest 
of the claimant in having it exhibited 
immediately. 

D. X. 4. 12. 4, 5. 

4. In the action fa/milue erciscun- 
dcc, he ought to adjudge each object 
to each hen separately, and if any 
one heir has more than his share ad- 
judged him, the judge ought, as we 
have said above, to condemn him to 
pay his coheir a fixed sum as an 
equivalent. So, too, an heir ought to 
be condemned to make compensation 
to his coheirs, who has alone enjoyed 
the fruits of the land of the inheritance, 
or has damaged or consumed anything 
forming part of the inheritance. And 
these rules apply, whether the coheirs 
are two or more. 

; D. X, 2. 52. 2. 
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‘ B.. X. 4. 9. 5, G 
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suo condemnandus est, quod solus 
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D. X. 2. ol. 1 


o. In the action ad exhibendum 
it is not sutlicient that the defendant 
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is, of the time elapsed between the 
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the sentence. If the defendant in this 
action states that it is out of his power 
to make the exhibition immediately, 
and asks for time, and his request for 
delay seems honestly made, he should 
have time given him, hut he must first 
give security that he will give the thing 
up. But if he neither exhibits the thing 
at once, upon the order of the judge, 
nor gives security for exhibiting it 
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an amount equivalent to the interest 
of the claimant in having it exhibited 
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; D. X. 4. 12. 4, 5. 

4. In the action familue erciscun- 
dee, he ought to adjudge each object 
to each heir separately, and if any 
one heir has more than his share ad- 
judged him, the judge ought, as we 
have said above, to condemn him to 
pay his coheir a fixed sum as an 
equivalent. So, too, an heir ought to 
be condemned to make compensation 
to bis coheirs, who has alone enjoyed 
the fruits of the land of the inheritance, 
or has damaged or consumed anything 
forming part of the inheritance. And 
these rules apply, whether the coheirs 
are two or more. 

; D. X. 2. 52. 2. 
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As to the office of the judge in the three actions noticed in this 
and the two succeeding paragraphs, see Introd. sec. 108. 


5. Eadem intervenimit et si eom- 
muni dividiindo de pliiribus rebus 
actum fuerit. Quod si de una re, 
veluti de fundo, si quidem iste fundus 
commode regionibus divisionem re- 
cipiat, partes ejus singulis adjudicare 
debet et, si unius pars praigravare 
videbitur, is invicem certa x^eeunia 
alter! condemnandus est : quod si 
commode dividi non possit, vel homo 
forte aut mulns erit, de quo actum 
sit, uni totus adjudicandus est et is 
alter! certa pecunia condemnandus. 


D. X. 2. 55 

6. Si finiiim regundorum actum 
fuerit, dispicere debet jndex, an 
necessaria sit adjudicatio. Quie sane 
lino casu necessaria est, si eviden- 
tioribus hnibus distingui agros com- 
modius sit, quam olim fuissent di- 
stinct! ; nain tunc necesse est ex 
alterins agro partem aliquam alte- 
rius agri domino adjudicari : quo 
casu conveniens est, ut is alteri 
certa x^ecunia debeat condemnari. 
Eo quoque nomine damnandiis est 
quisqiie hoc jndieio, quod forte 
circa fines malitiose ali<xuid com- 
misit, verb! gratia quia lapides 
finales furatus est aut arbores 
finales cecidit. ContumaciaB quoque 
nomine quisque eo judicio condem- 
natur, veluti si quis jubente judice 
metiri agros passus non fuerit. 


D. X. 1, 2. 1 ; D. X. 

7. Quod autem istis judiciis a.li- 
cui adjudicatum sit, id statim ejus 
fit, cui adjudicatum est. 


5. It is the same in the action com- 
mwni dividimdo for the division of a 
number of things. If there is only one 
object to be divided, for instance, a 
X^iece of land, the judge ought, if the 
land easily admits of division, to ad- 
judge their respective shares to the 
several co-xiroxuietors. And if one of 
them receives too large a share, the 
judge ought to order him to x^ay a sum 
of money as eomxiensation to the other. 
If the thing is one that cannot be ad- 
vantageously divided, as, for instance, 
a slave or mule, then the whole must 
be adjudged to one, and he must be 
condemned to x^ay a fi xed sum as com- 
X^iensation to the other. 

C. hi. 37. 3. 

G. In the section Jiniiom regundorum 
the judge ought to examine if the 
adjudication is necessary, and it is 
so only in one case, viz. if it would 
be advantageous that the boundaries 
should be more clearly marked than 
before. In that case it becomes 
necessary to adjudge to one party a 
X)ortion of the field of the other, and 
consequently the pei'son to whom it 
is adjudged ought to be condemned to 
X.)ay a fixed sum as comxiensation to 
the other. In tliis action he ought 
also to be condemned who has fraudu- 
lently interfered with the boundaries, 
as, for instance, by secretly carrying 
off the boundary stones, or cutting 
down the trees that mark the limit. A 
X>erson maybe also condemned by this 
same action for contumacy, who, in 
defiance of the order of the judge, 
ox>x^oses the measurement of the fields. 
1. 3; D, X. 1. 4. 3, 4. 

7. In these actions, anything ad- 
judged becomes at once the x^i'op^i’ty 
of the x'>erson to whom it is adjudged. 


Tit. XYIII. DE PUBLICIS JUDICIIS. 

Publica judicia neque X'>gi' Public- prosecutions are not intro- 

tiones ordinantnr nec omnino quid- duced by actions, and bear no resein- 
quam simile habent ceteris judiciis, blance to the other legal remedies of 
de (xuibus locuti smniis, magnaque which we have been speahing. There 
diversitas est eorum et in instituen- is a great difference between them 
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both ill the mode in which they are 
be^m and in that in which they are 
carried on. 


The subject of public prosecutions is foreign to a treatise which, 
like the Institutes, professes to treat only of private law. It is not 
noticed at all in the Institutes of Gains, and is treated in a very 
cursory manner in this Title. For the comprehension of this Title, 
it will be sufficient to observe that, in the later times of the Re- 
public and in the first years of the Empire, a series of laws was 
made, fixing the penalty to be attached to particular crimes, and 
prescribing the procedure to be employed in the trial. Many of 
these laws are briefly referred to in this Title ; and it was the trials 
conducted under their provisions that alone received the name of 
puhlim j'udicia. Under the Empire, most of the crimes not coming 
under these special laws, and especially those provided against by 
a senatiisGonsultmn or constitution, were judged by the praetor or 
prcefectus ivrhi in a more summary method. The juclicmm was 
then said to be not but extra ordinem ; jand gradually 

the method of procedure prescribed by the law for the different 
publica judicia fell into desuetude, and nothing was retained of 
the special laws but the penalty they fixed (D. xlviii. 1. 8), the pro- 
cedure being the same as in the judicia extraor dinar ia. (See 
Introduction, sec. 112.) 

1. Publica autem dicta sunt, quod 1. They are called public, because 
cuivis ex populo exseeutio eoruni generally any citizen may institute 
pleriunque datur. them. 

D, xxiii. 2. 48. 10. 


There were certain persons excluded from the right of bringing 
^ a criminal accusation; for instance, w'omen, unless the injury com- 
plained of was done to themselves or their near relations, .persons 
ll below the age of puberty/'persons made infamous by a judicial sen- 
3 tencej andjpersons so poor as not to possess fifty aureL (D. xlviii. 
ii 2. 1, 8 and 10.) But, generally speaking, it was the right of any 
one to make a criminal chai^ge, although he might be totally uncon- 
nected by any ties with the person who suffered from the crime. 


2. Publicorum judiciorum qusc- ' 2. Some public prosecutions are 

dam capitalia sunt, quaedani non capital, some are not. We term capi- 

capitalia. Capitalia dicimus, quae tal those which involve the extreme 

^ ;> v* ultimo supplicio adficiunt vel aquae pimishment of the law, or the inter- 

i et ignis interdictione vel deporta- diction from fire and water, or depor- 
ts tione vel metallo : cetera si qua in- tation, or the mines. Those which 

^ famiam irrogant cum damno pecu- carry with them infamy and a pe'eu- 

- iivpiario, haec publica quidem sunt, niary penalty are public, but not 
> ; ^qn tarn en capitalia. capital. 

D. xlviii. 1. 2. 



1 


8. Publica autem judicia sunt 3. Public prosecutions are insti- 
hsec. Lex Julia majestatis, quae tuted under the following laws. The 
in eos, qui contra imperatorem vel Zea? which subjects to 
rem publicam aiiquid moliti sunt, its severe provisions all who attempt 
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suum vigorem extenclit. Cujiis 
poena animas aniissionem sustinet et 
memoria rei et post mortem dam- 
natiu’. 


anything against the eniiDeror or State. 
The penalty it intlicts is the loss of 
life, and the memory of the guilty is 
condemned even a,fter his death. 


D. xlviii. 4. 11, 


The lex Julia majestoMs was passed in the time of Julius 
Caesar. (D. xliii. 4.) 

Aliquid moliti sunt. The design, without any overt act, was 
enough to sustain the charge. (0. ix. 8.5.) 

M 2 ^ost mortem. (See Bk. iii. Tit. 1. 5.) 


4. Item lex Julia de adnlteriis 
coercendis, qu£e non solum temera- 
tores alienarum nux^tiarum gladio 
punit, sed etiam eos, qui cum mas- 
culis infandam lihidinem exercere 
audent. Sed eadem lege Julia etiam 
stupri flagitimn punitur, cum quis 
sine vi vel virginem vel viduam 
honeste viventem stupraverit. Poe.- 
nam autem eadem lex irrogat i^ecca- 
toribus, si honesti sunt, publica- 
tionem partis dimidiie honorum, si 
humiles, corporis coercitionem cum 
relegatione. 


4. Also the lex Julia de adidteriisy 
which punishes with death not only > 
those who are guilty of adultery, but 
those also who give themselves up to 
works of leAvdness with their own sex. 
The same law also punishes the seduc- 
tion without violence of a vhgin, or of 
a widow of honest character. The 
penalty upon olienders of honourable 
condition is the confiscation of half 
their fortune, ux^on those of low con- 
dition, corporal punishment and rele- 


gation. 
D. xlviii. 6, 34. 


The lex Julia de adulteriis J>^ngs to the time of AugustUvS,. 
about B.c. 17. 

Gladio qyunit. The lex Julia only f)uiiished the guilty with 
confiscation of a ]oortion of their xirofoerty and relegation. (Paul. 
Sent. ii. 2G. 14.) Constantine affixed the graver penalty. (C. ix. 
9. 31.) 


5, Item lex Cornelia de sicariis, 
quje homicidas ultore ferro i)erse- 
(piitur vel eos, qui hominis occidendi 
causa cum telo ambulant. Telum 
autem, iit Gains noster in inteiqn-e- 
tatione legis duodecim tabularum 
scrix)tum reliquit, vulgo quidem id 
ax)pellatur, quod ab arcu mittitur, 
sed et omne significatur, quod manu 
cujusdam mittitur : sequitur ergo, 
lit et lax>is et lignum et ferrum hoc 
nomine contineatiir. Dictiiinqiie 
ab eo, quod in longinqnum mittitur, 
a Graeca voce figuratum, arro rod 
rrjXov : et hanc significationem inve- 
nire possiimiis et in Grteco nomine : 
nam quod nos telum a|)pellamus, illi 
/SeXoff apj)ellant dTro rov /SdXXerrdat. 
Admonet nos Xenoidion; nam ita 
scripsit : koI ra ojiov €(pip€ro, 

Xo-yyai, ro^evpara, o-fpGvbovaL, TrXeiarroL 
6'e K(u Xtdot. Sicaiii autem appel- 
lantiir a sica, quod sigiiificat ferreiim 


5. Also the lex Cornelia de sica,riis, 
which strikes with the ’sword of ven- 
geance miu’derers and those who for the 
purpose of killing a man go armed with 
a telum. By telum^ according to the in- 
terpretation given by our Gains in his 
commentaries on the Twelve Tables, is 
ordinarily meant anything that is shot 
from a bow, but it equally signifies 
anything sent from the hand. Thus, 
a stone, a piece of wood, or of iron, is 
included in the meaning of the term, 
for it merely implies something im- 
pelled to a distance, being derived 
from the Greek word rrfkov. And the 
corresponding word in Greek has the 
same signification, for what we call 
telum they call from ^aXXecr^at, 

as we may learn from Xenophon, who 
says, ‘ they collected the weapons {(^e\r]) 
— spears, arrows, slings, and a great 
quantity of stones.’ Assassins are called 
sicarii from s ica, an iron knife. By the 
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cultrum. Eadem lege et venefiei same law, poisoners are capitally con- 
capite damnaiitur, qui artibus demned who by hateful arts use poisons 
odiosis, tarn venenis qiiam susimis or magic charms to kill men, or piib- 
magicis homines occidermit vel mala licly sell hurtful drugs, 
medicamenta j)ublice vendidermit. 

D. xlviii. S. 1. pr. and 1 ; D. 1. 16. 263. 2. 


Lex Cornelia cle sicarvis^ passed during tlie dictatorship of 
Sylla, B.c. 81, 

6. Alia deinde lex asperrimum 6. Another law, the lex Powpeia de 
crimen nova poena persequitur, qiige inflicts on inostliorrible 

Pompeia de j)‘'^i'i‘icidiis vocatur. of crimes a strange punishment. It 
Qua cavetur, nt, si quis parentis provides, that any one who has hastened 
aiit filii ant omnino adfectionis ejns, the death of a i)arent or child, or of 
quae nuncupatione parricidii con- any other relation whose murder is 
tinetm, fata properaverit, sive clam legally teimed parricide, whether he 
sive palam id aiisus fuerit, nec non acts openly or secretly, and whoever 
is, cujus dolo malo id factum est, instigates or is an accomplice in the 
vel Gonscius criminis existit, licet commission of the crime, although a 
extraneus sit, poena parricidii punia- stranger, shall undergo tlie penalty of 
tur et nequG gladio neqiie ignibus Darncide . He will be punished, not 
neque ulli alii sollemni pauiie suIj- b’^STT'sword, nor by lire, nor by any 
jugetur, sed insutus culeo cum cane ordinary mode of punishment, Ijut he 
et gailo gallinaceo et vipera et siinia is to be sewxd u p in a sack witli a d^^^ 
et inter ejus ferales angustias com- a cock, a vij.)ei% and an ape, and en- 
prehensus, secundum quod regionis closed in this liorrible prison he is to 
qualitas tiderit, vel in vicinum mare be, according to tlie nature of the 
vel in amnein prqjiciatur, ut omni place, thrown into the sea, or into a, 
elemeiitorum usu vivus carere inci- river, tliat evcui in liis lifetime ho may 
piat, et ei^caslum superstiti, terra begin to be deprived of the nse of the 
mortiio auferatnr. Si quis aiitem elements, and tliat the air may he de- 
alias cognatione vel adhnitate con- nied to liim while he lives, and the 
junctas personas iiecaverit, poeiiam earth when he dies. He who kills 
legis Corneliie de sicariis sustinebit. persons allied to him by cognation 

or alliance, other than those we have 
mentioned, shall undergo the penalty 
of the lex Cornelia d.c sicariis. 

D. xlviii. 9. 1, 9 ; C. ix. 17. 

Lex Fornpeui de invrricidiis^ pa;ssed in the consulship of Poin- 
peins, B.c. 52. The punisiinient mentioned in the text is borrowed 
from the legislation of the Twelve Tables. The lex Fompeia^ 
under the term iKirricid-ium^ embraced the murder of any ascend- 
ant, of a brother or sister, of a linsband or wife, of conrohrhd^ of 
a step-father, step-mother, fatlier- in-law, inother-in-laAV, &c., of 
a patron, and of a child if killed b}^ the motlier or grandfather, 
but not if killed by the father,. (D. xlviii. 1). 1.) If there was 
no river at hand, the offender was torn to pieces Iw wild beasts. 
(D. xlviii. 9. 9. pr.) 


7. Item lex Cornelia de falsis, 
qu 0 e etiam testamentaria vocatur, 
•f poenam irrogat ei, qui testamentum 
vel aliud instrumentum falsum scri- 
pserit, signaverit, recitaverit, sub- 
jecerit, quive signum adulterinum 
fecerit, sculpserit, expresserit sciens 
dolo malo. Ejusque legis poena in 


7. Also tlie lex Comelia de falsis, 
otherwise called t6sfa7}iemdaria, pun- 
ishes any one who shall have written, 
setded, re:icl, or substituted a false tes- 
tament, Tir any other instrument, or 
shall have made, cut, or impressed a 
false £eal, Ipio wingly and maliciously. 
The ' penalty is, upon a slave, the ex- 
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cultrum. Eadem lege et venefiei 
capite damnaiitur, qui artibus 
odiosis, tarn venenis qiiam susunis 
magicis homines occidermit vel mala 
medicamenta publice vendidermit. 


same law, poisoners are capitally con- 
demned who by hateful arts use poisons 
or magic charms to kill men, or pub- 
licly sell hurtful drugs. 


D. xlviii. S. 1. pr. and 1 ; D. 1. 16. 263. 2. 


Lex Cornelia cle slccvriis^ passed during tlie dictatorship of 


Sylla, B.c. 81, 

6. Alia deinde lex asperrimum 
crimen nova poena persequitur, quse 
Pompeia de parricidiis vocatur. 
Qua cavetur, ut, si (piis parentis 
aiit filii aut omnino adfectionis ejus, 
quae nuncupatione parricidii con- 
tinetiu', fata properaverit, sive clam 
sive palam id ausus fuerit, nec non 
is, cujus dolo malo id factum est, 
vel Gonscius criminis existit, licet 
extraneus sit, poena parricidii x^mia- 
tur et neque gladio neiqiie ignibus 
neque ulli alii sollemni poinic suIj- 
jugetur, sed insutus culeo cum cane 
et gailo gallinaceo et vq^era et siinia 
et inter ejus ferales angustias com- 
prehensus, secundum quod regionis 
qualitas tulerit, vel in vicinum mare 
vel in amnem xjrojiciatur, ut omni 
elementorum usu vivus carere inci- 
piat, et ei caelum sux^erstiti, terra 
mortuo auferatur. Si quis autem 
alias cognatione vel adhnitate con- 
junctas personas necaverit, x^oenam 
iegis Corneli® de sicariis sustinebit. 


D. xlviii. 9. 


6. Another law, the lex Foni'peia de 
2 )arricidiis, inflicts on the most liorrible 
of crimes a strange x>nnishment. It 
Xuovides, tliat any one who has hastened 
the death of a x>arent or child, or of 
any other relation whose murder is 
legally termed x^m-ricide, whether he 
acts openly or secretly, and whoever 
instigates or is an accomplice in the 
comniission of the crime, although a 
stranger, shall undergo tlie x’^ei^^d-ty of 
uamcide . He will be piiihshed, not 
by the sword, nor by lire, nor by any 
ordinary mode of xuniishment, luit he 
is to be scwxd u ]) in a sack with a dog, 
a cock, a vij.)er, and an ape, and en- 
closed in this horrible x^i’ishn he is to 
be, according to tlie nature of the 
Xdace, thrown into the sea, or into a, 
river, that evcui in liis lifetime ho may 
begin to be deprived of the nse of the 
elements, and tliat tlie air may he de- 
nied to liim while he lives, and the 
earth when he dies. He who kills 
Xiersons allied to him by cognation 
or alliance, other than those we have 
mentioned, shall undergo the x^^i^idty 
of the lex Cornelia do sicariis. 

1, 9 ; C. ix. 17. 


Lex Pom^^eia- cle pcvnimHls^ pa;ssed in the consnlshix) of Poin- 
peins, B.c. 52. The x^unisiinient mentioned in the text is borrow'ed 
from the legislation of the Twelve Tables. The lex Pom]:>cia.^ 
under the term embraced the murder of any ascend- 

ant, of a brother or sister, of a liusband or wife, of con^ohr ’ini^ of 
a step-father, stex3~mother, fatlier-in-law, inother-in-laAV, &c., of 
a patron, and of a child if killed b}^ the motlier or grandfather, 
but not if killed by the father,. (D. xlviii. 9. 1.) If there was 
no river at hand, the offender -was torn to x^eces hj wild beasts. 
(D. xlviii. 9. 9. x^l^) 


7. Item lex Cornelia cle falsis, 
r qu 0 e etiam testamentaria vocatur, 
*- yf poenam irrogat ei, exui testamentum 
v, vei aliud instrumentum falsum scri- 
pserit, signaverit, recitaverit, sub- 
jecerit, quive signum adulterinum 
fecerit, sculpserit, expresserit sciens 
dolo malo. Ejusque legis poena in 


7. Also tile lex Comelia de fahis, 
otherwise called testaiiicfitaria, inm- 
ishes any one who shall have written, 
sealed, r^ul, or substituted a false tes- 
tament, Tlr any other instrument, or 
shall have made, cut, or impressed a 
false seal, Ipiowingly and maliciously. 
The "penalty is, ux)on a slave, the ex- 
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servos nltimiinr siipplicinm est, quod tre me pu nishment , of the law, as is 
■et in lege de sicariis et veiieficis ser- pronounced by the lex Cornelia upon 
vatiu’, in liberos vero deportatio. assassins and j)oisoners ; that upon 

freemen is deportation. 

D. xlviii. 10. 1. 4, 13;T5. 10." 16. 1. 


Lex Cornelia de falsis^ or Cornelia testamsntaria^ was passed 
under the dictatorship of Sylla, 


8. Item lex Julia de vi publica 
sen privata adversus eos exoritm, 
<p-ii vim vel armatam ’v^el sine armis 
commiserint. Sed si qiiidem armata 
vis argnatm,- deportatio ei ex lege 
Julia de vi publica irrogatm' : si 
vero sine armis, in tertiam partem 
bonorum publicatio iinx)onitur. Sin 
autem per vim raptus virginis vel 
viduiE vel sanctimonialis, velatae vel 
aliie, fuerit perpetratus, tunc et pec- 
catores et ei, qiii opem tiagitio dede- 
runt, capite pimiimtur secundum 
nostrcB constitutionis definitionem, 
ex qua hiec apertius possibile est 
scire. 


B.C. 81. 

8. Also the lex Julia de vi jpnhlica 
sell frivata punishes those who are 
guilty qfjiiolence, whether with armed 
force“*br without. For violence wth 
arhied force,' the penalty inflicted by 
t\\^~Wx 'J\dia de vi inihlica is deporta- 
tion. For violence widloih„, v9*Jhhs7 
is'-fhe confiscation of a thhd of the 
offender’s property. But in case of 
the rape of a virgin, a widow, a per- 
son devoted to religion, whether wear- 
ing the veil or not, both the ravishers 
and all who have aided in the com- 
mission of the crime are punished 
capitally, according to the provisions 
of oin constitution, in which may be 
found fuller information on this head. 


1>. xlviii. 6. 10. 2; C. ix. lo. 1. 


Lex Julia de vi^ passed in the 
but its exact date is not kiio\Yn. 

9. Lex Julia peculatus eos punit, 
<iui pecuniam vel rem publicam vel 
sacram vel religiosam furati fuerint. 
Sed si quidem ipsi judices tempore 
administrationis publicas pecunias • 
subtraxerunt, capitali animadver- 
sione puniuntur, et non solum hi, 
sod etiam qiii ministerium eis ad 
hoc adhibuerunt vel qui subtracta 
ab his scientes susceperunt : alii 
vero, qui in hanc legem inciderint, 
poriiiaj deportationis subjugantur. 

D. xlviii. 13. 


time of Julius Ctesar or Augustus, 


9. Also the lex Jidia]}ec'ulatus pun- - 
ishes those wlio"' have' stolen public 
money or property, or anything sacred 
or religious. Magistrates, who, duiing 
the time of their allministration, have 
stolen the imblic money, are punishable 
capitally, as alsoT are all who aid them 
in Their' robbery, or who knowingly 
recejye tlieii^iJimcler from them. Other 
persons who offend against this law are 
subject to the penalty of deportation. 

1, 3 ; C. ix. 28. 


Jjex Julia i)eoulalus. The exact date of this law is also un- 
known. It probably belongs to the same epoch as the lex Julia 
de vi. 

10. Est et inter publica judicia 10. There is also among the laws 
lex Fabia de plagiariis, quo3 inter- giving rise to x:)ublic prosecutions the 
dnm capitis poenam ex sacris consti- lex Fabia de ^lagiariis^ which inflicts, 
tntionibus irrogat, interdum levio- in certaui cases, capital punishment 
rem. according to the constitutions, some- 

times a lighter punishment. 

C. ix 20. 7. 

Cicero refers to this law {^fro BahiriOj S), but nothing more is 
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servos nltimiinr siippliciiim est, quod 
■et in lege de sicariis et veiieficis ser- 
vatiu’, in liberos vero deportatio. 

D. xlviii. 10. 1. 4, 

Lex Cornelia de falsis^ or 
under the dictatorship of Sylla, 

8. Item lex Julia de vi publica 
seu piivata adversus eos exoritm, 
<p-ii vim vel armatam ’v^el sine armis 
commiserint. Seel si qiiidem armata 
vis argnatm,^ deportatio ei ex lege 
Julia de vi publica irrogatur ; si 
vero sine armis, in tertiam partem 
bonorum publicatio iinx)onitur. Sin 
autem per vim raptus virginis vel 
viduiE vel sanctimonialis, velatae vel 
aliie, fuerit perpetratus, tunc et pec- 
catores et ei, qui opem tlagitio dede- 
runt, capite pimiimtur secundum 
nostr® constitutionis definitionem, 
ex qua hiec apertius possibile est 
scire. 

1>. xlviii. 6. 10. 


tre me pun ishment „ of the law, as is 
pronounced by the lex Cornelia upon 
assassins and j)oisoners ; that upon 
freemen is deportation. 


Cornelia testainentaria^ was passed 
B.c. 81. 

8. Also the lex Julia de vi jpnhlic a 
sen frivata punishes those who are 
guilty qtxiolence, whether with armed 
force“*br without. For violence wth 
arhied force, the penalty inflicted by 
i\\e~Wx J\dia de vi inihlica is deporta- 
tion. For violence whhqut„, .ajWs7 'll 
is'^lhe confiscation of a third of the 
offender’s property. But in case of 
the rape of a virgin, a widow, a per- 
son devoted to religion, whether wear- 
ing the veil or not, both the ravishers 
and all who have aided in the com- 
mission of the crime are punished 
capitally, according to the provisions 
of om constitution, in which may be 
found fuller information on this head. 

2; C. ix. 18. 1. 


Lex J'idia de vi, passed in the 
but its exact date is not kno\Yn. 

9. Lex Julia peculatus eos punit, 

( jui pecuniam vel rein publieam vel 
sacram vel religiosam furati fuerint. 
8ed si quidem ipsi judices tempore 
administrationis publicas pecunias • 
subtraxerunt, capitali animadver- 
sione x>uniuntur, et non solum hi, 
sod etiam qui ministerium eis ad 
hoc adhibuerunt vel qui subtracta 
ah his scientes susceperunt : alii 
vero, qui in hanc legem inciderint, 
pauiae deportationis subjugantur. 

D. xlviii. 13. 


time of Julius Ccesar or Augustus, 


9. Also the lex Jidia]}ec'idatus pun- - 
ishes those wlib' iiave' stdleh public 
money or property, or anything sacred 
or religious. Magistrates, who, duiing 
the time of their aLfministration, have 
stolen the imbhc money, are punishable 
capitally, as alsJ are all who aid them 
in Their' robbery, or who knowingly 
recejye their'plmider from them. Other 
persons who oifeiid against this law are 
subject to the penalty of deportation. 

1, 3 ; C. ix. 28. 


Lex Lidia imoidatm. The exact date of this law is also un- 
known. It probably belongs to the same epoch as the lex Lidia 
de vi. 

10. Est et inter publica judicia 10. There is also among the laws 
lex Fahia de plagiariis, quee inter- giving rise to x^ublic prosecutions the 
dnm capitis x)cenam ex sacris consti- lex Fahia de which inflicts, 

tntionibus irrogat, interdum levio- in certam cases, capital punishment 
rem. according to the constitutions, some- 

times a lighter x:>iinishmeiit. 

C. ix 20. 7. 

Cicero refers to this law {fro Bahirio, 8), but nothing more is 
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known of it. A plarfiariw'< was one who knowingly kept in irons., 
or confineclj sokk gave, or hoiigiit a citizen (whether freeborn or 
.a freednian) or the slave of another. 

11. Sunt prreterea publica jucli- 11. The foilowin." laws also pertain 
cia lex Julia ambitus et lex Julia to public prosecutions : the Ig,v Julia 
repetundanuu et lex Julia tie ambitus, the Jc.v. Julia Tc^jcfujulaTavi, 
annona et lex Julia tie resitluis, the lc,v Julia dc annonxi, and the lea' 
(Xuse ale certis capitulis lotxuuntiir Julia de -residuis. These laws apply 
et animse quidem aniissionein non to certain special cases, and do not 
iiTOgant, aliis autem poenis eos sub- carry with tliein the piunsliment of 
jieiunt, qui x)r8ecex)ta earum negle- death, but lesser xninislmients, against 
xerint. ' olienders. 

D, xlviii. 11; I), xlviii. lo. 2. and 4. 0, 4, 5; I), xldiio 12. 2; 

D. xlviii. 14. 


Lex Lidia ambitus^ made in the time of Augustus, to repress 
illegal methods of seeking offices. (D. xlviii. Id.) 

Li^x Julia rejudivndarum^ made in the time of Julius Cmsaiy 
to punish magistrates or j udges for receiving bribes. (1). xlviii. 11 .) 

Lex Lidia de amiona^ made to repress combinations for lieiglit- 
ening the price of provisions. (J). xlviii. 12.) 

Lex Julia de residuiu^ made to punisli. tliose wlio gave an in- 
complete account of, or misappropriated, public mone}' s committed 
to their charge. (D. xlviii. lo. 2.) 

It is uncertain wdiether these last two kn\'s belong to the time 
of Julius Cinsai’ or of Augustus. 

12. Sed de x>ublicis judiciis lia‘C 12. Tliis notice of x>ublic xu’osecu- 
exposuimus, ut vobis x'^o^i^ibile sit tions has only been meant to give you 
siuiimo digito et quasi x>er iiidicem tlie merest sketch that miglit serve you 
ea tetigisse. Alioquin diligentior as a guide to studying them. Yon. 
eoriim scientia vobis ex latioribus may, with the blessing of God, gain a 
digestorum sive x)andectarum iibris more conqJGte knowledge of them Irom 
Deo propitio adventura est. the fidler account given in the Digest 

or Pandects. 
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known of it. A plarfiarias was one who knowingly kept in irons., 
or confineclj sold. gave, or hoiight a citizen (whether freeborn or 
.a freednian) or the slave of another. 

11. Sunt prreterea publica jiicli- 11. The following laws also pertain 
cia lex Julia ambitus et lex Julia to public prosecutions : the le,v Julia 
repetundarimi et lex Julia tie ambitus, the lex Julia rcpctandaruvi, 
annona et lex Julia tie resitluis, the lex Julia <lc annona, and the lex 
(Xuse ale certis capitulis lotimmtiir Julia de ■rcsiduis. These laws ap^Jy 
et animse quidein aniissionein non to certain, special cases, and do not 
irrogant, aliis autem poenis eos sub- carry with them the pimisliment of 
jieiunt, qui prsecepta earum negle- death, but lesser xmnislmients, against 
xerint. ' olienders. 

D, xlviii. 11; D. xlviii. IJ. 2. and 4. o. 4, 5; D. xlriiio 12. 2; 

D. xlviii. 14, 


Lex Julia ambitiiu^ made in the time of Angustiis, to repress 
illegal methods of seeking offices. (D. xlviii. Id.) 

Lex Julia repdanxlariim^ made in the time of Julius Cmsaiy 
to punish magistrates or j udges for receiving bribes. (1). xlviii. 11. .) 

Tjcx Julia de annona^ made to repress combinations for lieigiit- 
ening the price of provisions. (.D. xlviii. 12.) 

Lex Julia de residuL^ made to punish tliose wlio gave an in- 
complete account of, or misappropriated, ])iiblic moneys committed 
to their charge. (D. xlviii. lo. 2.) 

It is uncertain wdiether these last two lav\'s belong to the time 
of Julius Ca}sa.r or of Augustus. 


12. Sed de publicis judiciis lia‘c 
exposuimus, ut vobis sit 

simmio digito et quasi per iiidicem 
ea tetigisse. Alioquin diligentior 
eoriim scientia vobis ex latioribus 
digestorum sive pandectarum iibris 
Deo propitio adventura est. 


12. TTiis notice of public lu’osccu- 
tions has only been meant to give you 
tlie merest sketch that might serve you 
as a guide to studying them. You 
may, with the blessing of God, gain a 
more coiiq)lete knowledge of them Irom 
the fidier account given in the Digest 
or Pandects. 


SUMMAEY. 


BOOK 1. 

SOUECES OP LAW. 

Private Law : its Sources. — The Institutes treat of private law, 
jtcs imvatum, the law that has to do with individuals, as distinguished 
from jus imhlicum, that which regards the Roman Empire and regulates 
religious worship and civil administration. (Tit. 1. 4, note.) The 
sources of private law are natural law, the law of nations, and the 
civil law. (A.) The two first are, in the system of Gains, identical. 
That law which right reason commands, jus natumle, is also that law 
which is found to be common to the legal systems of different nations. 
Justinian sometimes adopts this method of spealdng, and sometimes 
borrows passages in which the jus naturccle has a larger sense, is thus 
distinguished from the jus gentium, and is extended to the rules which 
instinct makes animals obey. (Tit. 2. pr. note.) (B.) The civil law 
is the special law of the Romans, and is derived from the following 
sources : — 

Sources of the Jus Civile, — 1. Laws {leges) passed by the coviitla 
cur lata or centuriata, 2. Plebiscita, which by the lex Hortensia 
boundthe whole people. (Tit. 2. 4.) 8. Senatusconsulta, which, espe- 
cially after the beginning of the Empire, had the force of laws. (5.)* 
4. The imperial constitutions, which, by virtue of the lex regia 
or law passed by the coniitia curiata conferring the imjoermm, had the 
force of law, and which were of three kinds : (a) epistolx, mandata, 
rescripta, announcements of the imperial will to different authorities ; 
(b) judicial decisions of the Emperor; (c) ceZieZa, enactments. (6.) 

d. The edicts of the priotors ( jus honorarium), who announced at 
the beginning of their year of office the rules they would follow in 
what was termed the edictum perpetu/um, which ran on from year to 
year under successive praetors, with such additions and changes as 
each might think necessary, and which assumed a final shape in the 
time of Hadrian. The curule aediles also issued edicts, which were 
part of the jws ho 7 iorarium, (7.) 6. TkQ resppnsa priidentium^'^h.o 

were first called on officially by Augustus to give their opinions, and 

* When a number is placed between brackets, as H^re (5), it shows to which 
parap:ra.ph of the Title ast mentioned reference is made. 
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Justinian sometimes adopts this method of spealdng, and sometimes 
borrows passages in which the jus naturcde has a larger sense, is thus 
distinguished from the jus gentiwii, and is extended to the rules which 
instinct makes animals obey. (Tit. 2. pr. note.) (B.) The civil law j 
is the special law of the Romans, and is derived from the following 
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SoiiTccs of the Jus Civile, — 1. Laws (leges) passed by the condtia 
curiata or ccnturiata, 2. Plebiscita, which by the lex Horte^isia 
bound the whole people. (Tit. 2. 4.) 8, Senatusconsulta, which, espe- 

cially after the beginning of the Empire, had the force of laws. (5.)* 

4. The imperial constitutions, which, by virtue of the lex regia 

or law passed by the comitia curiata conferring the im]jermm, had the 
force of law, and which were of three kinds : (a) epistolm, onandata, 
rescripta, announcements of the imperial will to different authorities ; 
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whose decisions, when those who gave them agreed, were invested by 
Hadrian with the force of law. Special authority was given by Theo- 
dosius II. to the writings of the five great jurists, and, in case of their 
disagreement, to the writings of Papinian. (8.) 7. Custom, too, is 

one of the sources of private law, for customs are like laws, legem ioni- 
tantur. Laws might be abrogated by desuetude (11), but particular 
customs could not prevail against general law. (9.) 


LA\V DELATING TO PEHSONB. 

Private law relates to persons, to things (including obligations), 
and actions. The law relating to persons is first treated under the 
three heads of status, that is, the legal capacity of persons, viz., Uhertas, 
-’civitas, and familia ; and as libertas comes first, the first division of 
persons noticed is that into persons who are not free, i.e. slaves; and 
those who are freed, lihertini, or free by birth, ingenui. 

Slaves. — Slavery, contrary to the law of nature, but recognised 
by the law of nations, is based on the fact that those wdio were origi- 
nally treated as slaves had been preserved from death wdien defeated 
and captured in war. But all slaves are not captured in war : Iiow 
then do these others become slaves? 1. By birth, for the children of 
a female slave always follow her condition ; and, 2, slavery is inflicted 
as a punishment on persons born free, as upon a free person who, to 
share the price, colludes with a fictitious vendor who sells him as a 
slave, and on others guilty of great crimes, servi ymnce. (Tit. o.) 
Opposed to slaves are those who are born free, born in matrimony, or, 
if not, of a woman who at any time after conception was free. (Tit. 4.) 
Lastly, there is an intermediate class, those born slaves, but made free 
(Uhertini), and their position depended on the mode and circumstances 
of the manumissioia. 

Manumission. — If manumission was made in any one of the tliree 
modes known to the old law, bensu, vindicta, or testamento )it was said 
to be legitima\ the slave became by manumission a Koman citizen 
until the time of Augustus, when, by the lex Jjjlia Seniia, another 
condition was imposed, and it was necessary that, unless the manu- 
mission was made vindicta, the emancipated slave should be thirty 
years old and the manumittor twenty (Tit. 6. 4) ; unless some good 
cause (5) for dispensing with this rule was shown to the council. "The 
requirement of age in the testator, in the case of manumission by 
testament, was first reduced by Justinian from twenty years to seven- 
teen, and subsequently done away with. (Tit. 6. 7, note.) It was 
also necessary that the master should have c^pmplete ownership of the 
slave. (Tit. 5. 3, note.) But if the manumission failed in any of : 
these respects, or if it was made in a private manner, as by letter, or 
in x^resence of friends, the emancipated slave was in the psosition of a j 
y not in that of a Roman citizen, it being, however, open to i 
him to rise to the position of a citizen by certain modes, and chiefly 1 


510 


SraiMARY. 


whose decisions, when those who gave them agreed, were invested by 
Hadrian with the force of law. Special authority was given by Theo- 
dosius II. to the writings of the five great jurists, and, in case of their 
disagreement, to the writings of Papinian. (8.) 7. Custom, too, is 

one of the sources of private law, for customs are like laws, legem ioni- 
tantur. Laws might be abrogated by desuetude (11), but particular 
customs could not prevail against general law. (9.) 


LA\V DELATING TO PEHSONB. 

Private law relates to persons, to things (including obligations), 
and actions. The law relating to persons is first treated under the 
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until the time of Augustus, when, by the lex Mlia Seniia, another 
condition was imposed, and it was necessary that, unless the manu- 
mission was made mndicta, the emancipated slave should be thirty 
years old and the manumittor twenty (Tit. 6. 4) ; unless some good 
cause (5) for dispensing with this rule w^as shown to the council. The 
requirement of age in the testator, in the case of manumission by 
testament, w^as first reduced by Justinian from twenty years to seven- 
teen, and subsequently done away with. (Tit. 6. 7, note.) It w^as 
also necessary that the master should have cipmplete ownership of the 
slave. (Tit. 5. 3, note.) But if the manumission failed in any of : 
these respects, or if it was made in a private manner, as by letter, or ' 
in presence of friends, the emancipated slave was in the position of a j 
not in that of a Roman citizen, it being, however, open to ) 
him to rise to the position of a citizen by certain modes, and chiefly i 
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by rendering public services. (Tit. 5. 3, note.) If, previously to 
emancipation, slaves had been guilty of some great crime, then they 
were only raised by emancipation to the rank of dediticii or surrendered 
enemies. Justinian abolished these distinctions and made every eman- 
cipated slave a Eoman citizen. (Tit. 5. 3.) Further, the lex ^lia 
S entia imllihed. manumissions made in prejudice of creditors, except 
that a slave, for the purpose of administering the inheritance, might 
be made the sole and necessary heir of the testator (Tit. 6. pr., 1) ; 
and the lex Furia Gaivinia, abolished by Justinian, limited tlie number 
of slaves a testator might manumit (Tit. 7). The power of a master 
over his slave, formerly unlimited, was gradually subjected to many 
restrictions. The Emperor Antoninus Pius extended the provisions of 
Sylla’s law, the lex Cornelia de sicariisy which punished wdtli death or 
exile the homicide of the slave of another, to the case of a master 
killing his own slave ; and also protected slaves cruelly treated and 
fleeing to the statue of the emperor. (Tit. 8. 2.) Gradually, not only 
the life, but the person, and even the property, in fact though not in 
law’, of the slave were protected. (Tit. 8. 2, note.) 

CiviTAS is indirectly treated in the preceding notice of Latini, and 
in the twelfth and sixteenth Titles, in which the loss of citizenship is 
noticed. But the subject mainly belongs to the sphere of public law, 
and the rest of the First Book is occupied with considering the third 
head of status, Familia. — Here the main division is into persons not siii 
juris and persons sui juris* The position of persons not sui jtiris is a 
consequence of the The subject of the loatria ^ootes- 

tas, the power of the father over his descendants, originally not much 
less than that of a master over his slaves, is discussed in the ninth 
and three following Titles. Justinian inquires, 1, How it arises; 

2, How it is ended? 

Patbia Potestas : how it abises. — It arises in three w^ays, by, 
1, Marriage ; 2, Legitimation ; 3, Adoption. 

I. Mabbiage. — In order that marriage may give rise to the patria 
potestas, it must be according to law {just(xnupticB), and for this there 
w^ere three requisites: 1, Puberty (fourteen years for husband, twelve 
for wife) ; 2, Consent of the parties,- the intention to be married mani- 
fested by the woman passing into the possession of the man; and 

3, Connubium ; the parties must be legally ca]pable of being married 
to each other. 

There were .three ways in wdiicli the parties might fail to have this 
legal capacity. 1. They, or one of them, might be persons or a person 
wdiom the State held to be incapable of forming the termed 

justcx miptice ; as, for instance, a citizen and a foreigner could not 
form the tie of justce miptice, &c. (Tit. 10. pr. and 11, note.) 2. They 
might be within the prohibited degrees of relationship (Tit. 10. 1~10) ; 
and it is to be remarked that relationship , by adoption, as' well as by 
blood, constitutes a bar. (Tit. 10. 2.) 3. They might, or one of them 

might, be in potestate, and then, unless the consent of the person in 
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blood, constitutes a bar. (Tit. 10. 2.) 3. They might, or one of them 

might, be in potestate, and then, unless the consent of the person in 
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whose ])oteBtas they were was obtained, tlie marriage was invalid. 
(Tit. 10. pr.) Divorce was always permitted by rnritnal coiiseiit, but 
repudiation by one party only under penalties, except in case of inis- 
coiidnct, and with certain solemn forms. 

II. Legitimation, by which the offspring of concnl)inage were placed 
in the position of liharl legitiud, and this could l^e effected in tliree ways. 
1. Oblation to tlie curia, i.e. enrolling the cliild in the number of those 
on whom the chief burdens of provincial towns fell. 2. The subsequent 
marriage of the parents; an act attesting the marriage and tlie ratifi- 
catioii by the children being necessary. 8. The rescript cf tlie emperor, 
granted in case one of the parents w^as dead. (lit. 10. 18.) 

III. Addiction. — A general term, under wdiich is included atloptio 

properly so called, when a person was given in adoption, 

and arrogatio wdien the person adopted was sui jirrls. (Tit. 11.) 
Adoption in the old law 'was effected l.)y three sales to destroy the 
yatricc ggotestas of the person given in adoption, and a lictitious process, 
in jure cessio, by which the person adopted wais given over to tlio 
adopter ; for which process Justinian substituted tJie execution of a 
deed before a magistrate. Arroga tio lind a more public character, and 
w^as made originally before the curia, then before lictors representing the 
curia, and subsequently by imperial rescript. (1.) Originally a person 
adopted or arrogated was in the ]K)testm of tlie person adopting or 
arrogating, exactly as if he had been so by birth, and was not in any 
way protected against him ; but Justipian entirely altered tlie L;uv as 
to ado 2 )tio, and under his legislation (unless the adopter wvas an ascen- 
dant paternal or maternal of the adopted, in wliich case tlie rules of 
the old law operated), the person adopted did not pass at all into the 
family of the adopter, but remained in his natural family ; and tlic 
only effect of adoption w^as to give the adopted a right of succession to 
the adopter if intestate. . Provisions wmre also made to protect tlie 
arrogated if he was not of the age of puberty. Buch an arrogation 
was not permitted unless after inquiry it had been found to he beneficial 
to the arrogated, and if he was emancipated under tlie age of puberty, 
although for a good reason, he got all his own property bade, while, if 
he was disinherited or emancipated without good reason before that 
age, be not only got his owm property back, but got a fourth of the 
arrogator’s property [qiiarta Antonina ) ; and lastly, when lie attained 
puberty, he could have the arrogation rescinded if prejudicial to him, 
(3, note.) Women, who had lost their omi children, were permitted 
by the emperors to adopt. (10.) The chief rule as to tlie capacity 
of adopting is that adoption is said to imitate nature, and therefore 
the adopter must be eighteen years at least older than the adopted, so 
as to permit physically of his having been the natural father. (4.) 

Pateia Potestas : how. ended. — The gxitria jgotestm might 
be dissolved in four ways. 1. Death of the ixirent ; the grandson, 
however, whose father was living, passing into the power of the 
father on the grandfather’s death. (Tit. 12. pr.) 2. DeminutiQ mgntis ; 
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the adopter if intestate. ProAusions Avere also made to protect tlie 
arrogated if he Avas not of the age of puberty. Buch an arrogation 
Avas not permitted unless after inquiry it had been found to be beneficial 
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(3, note.) Women, Avho had lost their OAvn children, Avere permitted 
by the emperors to adopt. (10.) Tlie chief rule as to tlie capacity 
of adopting is that adoption is said to imitate nature, and therefore 
the adopter must be eighteen years at least older than the adopted, so 
as to permit physically of his having been the natural father. (4.) 

Pateia Potestas : hoav. ended. — The gxitria jpotestns might 
be dissolved in four Avays. 1. Death of the ixirent', the grandson, 
liOAvever, Avhose father AA'as living, passing into the poAver of the 
father on the grandfather’s death. (Tit. 12. pr.) 2. Deurmuitm ; 
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tlie father or son losing that civic position which was necessary for the 
exercise oi^atria ])otestas ; and this might happen by (a) deim'tatio in 
insulam (1) ; (b) conclemnatio to be a servus j^cbikb (3) ; and (c) capti- 
Titas. But if the cajyite mmutus was restored by the emperor to his 
former rights (1), or if the prisoner became free, then (by what in the 
second of these cases was termed jus jpostlwilnii) the father was placed 
in exactly the same position as if the deportatio or captivitas had not 
taken place. (5.) 8. AtUtimmiit of dignities, by the son attaining the 

patriciate (4) or, subsequently to the date of the Institutes, other 
dignities. (4, note.) 4. Emancipation, which, under the old law, was 
effected by three fictitious sales made by the father, and then the 
purchaser reselling the son to the father, who then manumitted him ; 
the object of this being that the father, being the manumittor, might 
have the rights of patronage, the chief of which was the same right of 
succession to the son as the manumittor of a slave had, in case of his 
enfranchisement. (Tit. 12. G, note, and Tit. 5. 3, note.) Under the 
legislation of Justinian, emancipation was effected by a declaration 
before a judge or magistrate. (Tit. 12. 6.) 

Otheb Fobms of Potestas. — In order to ^ make the subject of 
Potestas complete, we ought to notice not only, 1, the i^ower of the 
master over the slave, and 2, the power of the father over his descendants, 
but 3, the power of the husband over the wife who passed in manum, 
as she did when married, by (a) confarreatio ; (b) coemptio, or fictitious 
sale ; and (c) usus, the parties living together for a year without the 
wife breaking the use by three nights’ absence (Tit. 10. pr., note) ; and 
4, the power, in the old law, of the purchaser over a person in viancipio, 
that is, sold to him by the father of the person sold, the person in 
mancipio being, as regards the purchaser, almost in the position of a 
slavOj although, as regards others, he was still ingamius. (Tit. 8. pr., 
note.) 

Pebsons sui Jubis : theib Incapacities. Tutobs and Cubatobs. 
— From the beginning of the 8th Title we have been considering per- 
. in pot estate. We now turn to persons sid juris ; but it is only of 
,, certain incapacities of persons sui juris that the Institutes treat : inca- 
pacities arising from, 1, age ; 2, physical or mental infirmity ; or (so far 
as reference is made to an earlier period of law), 3, sex. Tutors were 
appointed to protect the interests and authorise the acts of pupils under 
the age of puberty ; and curators might be appointed to -watch over, 
1, prodigals ; 2, persons afflicted with mental or great physical infirmity ; 
3, persons above the age of puberty, but under the age of twenty-five 
years. The rest of this book is taken up with the subject of tutors and 
curators. 

Tutobs : how appointed. — Tutors are first divided, according to 
the mode of their appointment, into, 1, Testamentary, 2, Legitimate,. 
3, Fiduciary, and 4, Given by the magistrate. 

I. Testamentary Tidors : loho may appoint— paterfamilias 
may appoint testamentary tutors to aU descendants under his power 
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who become siii juris on his death. (Tit. 13. 3. ) This excludes grand- 
children having a father living, who, by the death of i\ie paterfamilias, 
come under the power of their own father (3), and includes posthumous 
children of the paterfamilias, who become sui juris at his death. (4.) 
The wishes of the father were also carried out by the magistrate (usually 
as a matter of course), if he appointed a testator by his testament to an 
emancipated child ; and the magistrate generally ratified, after he had 
inquired into the circumstances, the appointment of a testamentary 
tutor by a father in case of his natural children, or such an appointment 
by others who had a strong interest in, or had left property to, any child 
under the age of puberty. (5, note.) 

Testamentary Tutors : who may he appointed. — A fMusfamilias 
could be appointed to the office, as it was of a public character. (Tit. 

14. pr.) Women could not, although the emperor would sometimes 
interfere to confirm their appointment. (Tit. 14. pr., note.) Slaves could 
not ; and, if a slave of the testator was appointed tutor, the appointment 
was held to carry the freedom of the slave with it, and if the testator 
appointed the slave of another, this imposed on the testamentary heir 
the duty of purchasing, if jpossible, the freedom of the slave. If a 
madman, or a person under the age of twenty-five years, was appointed 
a testamentary tutor, he could only act if he became sane, or after 
he was twenty-five, and, meantime, the magistrate appointed another 
tutor. (2.) A tutor could be appointed to hold his office after or up 
to a certain time (3), but he could not be appointed to discharge one 
portion. only of the functions of a tutor, as he was given to the person, 
not to the property. (4.) 

IL Legitimate Tutors (i.e. called to their office by the statutei.aw^ — 

1. In case no testamentary tutor had been appointed, the apnai^had a i 
claim, under the law of the Twelve Tables, to be tutors, and hence 
were called legitwd tutores (Tit. 15. pr.), and this includes the case of 
’ the testamentary tutor dying in the lifetime of the testator. (2.) Under 
4he later emperors the mother, and even the grandmother, might be ^ 
appointed tutors, where none was appointed by testament. (3, note.) 
The right to be tutor did not belong to all the agnati, but only to 
those nearest in, degree, all those in the same degree sharing the office. 3 
(Tit. 16. 7.)' ' 

Capitis Deminutio. — The tie of agnation being severed by capitis 
deminutio, the Institutes digress to explain, in the 16th Title, what 
capitis deminutio means. It means a change in the caput, or legal exist- 
ence, of a person, so that his status undergoes change in one or more, 
or all, of its elements, viz. hberty,,. citizenship, ^ and family. (Tit. 16. pr.) 
The deminutio is termed maxima when all three elements are lost, when 
the capita minutus ceases to be free and to be a citizen, and loses his 
family position, as would happen in the case of servi poenm, freedmen 
^ condemned to be again slaves for ingratitude, and freemen joining in a 
I fraudulent sale of themselves. (1.) The capitis deminutio was called 
media when liberty was not touched, but citizenship was lost, and with 
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who become sui juris on his death. (Tit. 13. 3. ) This excludes grand- 
children having a father living, who, by the death of the paterfaniilias, 
come under the power of their own father (3), and includes posthumous 
children of the paterfamilias, who become sui juris at his death. (4.) 
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as a matter of course), if he appointed a testator by his testament to an 
emancipated child ; and the magistrate generally ratified, after he had 
inquired into the circumstances, the appointment of a testamentary 
tutor by a father in case of his natural children, or such an appointment 
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under the age of puberty. (5, note.) 
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"the later emperors the mother, and even the grandmother, might be 
appointed tutors, where none was appointed by testament. (3, note.) 
The right to be tutor did not belong to all the agnati, but only to 
those nearest jn. degree, all those in the same degree sharing the office. 
(Tit. 16. 7.)' 

Capitis DEmNUTio. — The tie of agnation being severed by capitis 
deminutio, the Institutes digress to explain, in the 16th Title, what 
capitis demimctio means. It means a change in the caput, or legal exist- 
ence, of a person, so that his status undergoes change in one or more, 
or all, of its elements, viz. hberty,. citizenship, and family. (Tit. 16. pr.) 
The deminutio is termed maxima when all three elements are lost, when 
the capita minutus ceases to be free and to be a citizen, and loses his 
family position, as would happen in the case of servi pmim, freedmen 
^ condemned to be again slaves for ingratitude, and freemen joining in a 
I fraudulent sale of themselves. (1.) The capitis deminutio was called 
media when liberty was not touched, but citizenship was lost, and with 
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it family position, as would happen in the case of any one interdicted nre 
and water, or deported to an island. (2.) The caintis deminiitio w^as 
said to be minvuia wlien liberty and citizenship were not touched, but 
the family position was altered, as in the case of adoption, arrogatioii. 
emancipation, or, in the old law, a wife's passing in manmn. (3.) The 
rights of agnation are affected by all the three kinds, but those of cog- 
nation only by the maxima and media. (6.) The ■minima capitis deini- 
■nutio^ or change of family , so far changed the legal existence of the person 
undergoing it that, under the old law, he not only lost his x^Iace in the 
intestate .succession of the family he quitted, but he could not be sued 
for his antecedent debts, and any usufructs he held came to an end. 
(3, note.) Mere loss of dignity, and even infamy, produced no change 
of status. (5.) 

2. To return to the subject of legitimate tutors. Patrons are the 
legitimate tutors of their freedmeii and freedw’omen. Li case the 
manumittors are dead, their children are the legitimate tutors of the 
freedmen and freedwomen. (Tit. 17.) 

3. Parents are the legitimate tutors of their children or other de- 
scendants whom they have emancipated below’ the age of piibertv. 
(Tit. 18.) 

III. Fiduciary Tutors. — In case the master emancipated his slave, 
and died before the freedman attained the age of puberty, the tutelage 
of this slave passed by la w, or rather by an extension of the law of the 
Twelve Tables (Tit. 17), to the children of the emancipator. But if an 
ascendant emancixDated his descendant, and died before the person 
emancipated attained the age of puberty, the tutelage also passed to 
the children of the emancipator, but it was not supposed to do so by 
any express law, and the tutors in this case were called, not legitimi, 
but fidmiarii, a term properly ax)plied to the nominal tutor, who, in 
case of emancipation, did not resell to the father, but himself emanci- 
pated the son, and had thus, as emancipator, the tutelage, which he 
lieM ill trust (whence he was called yiJztcinims) for the father. (Tit. 19.) 

IV. Tutors appointecl by the magistrate. — Tutors were a]ipomted by 
the magistrate under the leoxAtilia and the lex Julia et Titia. Under 
the first of these laws a tutor was axipointed at Eome by the xirietor and 
a majority of the tribunes ; and under the second, in the provinces, by 
the pr<?scs (Tit. 20. ^t.), if there was no tutor on whom the office 
devolved under the heads of appointment already noticed, or if from 
any cause there was a vacancy in the office. (1, 2.) Subsequently, 
imder the empire, the tutor was iu such cases appointed at Eome by 
the p)rcej-ectnsurbis, if the position of the pupil was a high one, and by 
the -prcetor urbanus if it was not. The presses appointed in the pro- 
vinces, and, ill cases of small importance, the local, m^istrates ; but 
these magistrates needed the preliminary authority of the presses. Ei 
all cases,"iiiquiry. was made into the circumstances before the appoint- 
ment was made. (Tit. 20. 4.) > ^stiiiia ii, in cases where the fortune 
of the pupil or adult (for here we have a provision extending to curators) 
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did not exceed 500 soUcli, allowed the local magistrate to appoint with- 
out any authorisation, merely taking security from the person appointed, 
without inquiring into the circumstances of tlie case. (5.) 

Tutelage of Wo;\[en. — Under the old law women were in tutelage 
all their hves, even after they had become sitijurh, iliQ tutor being ap- 
pointed by the testament of the husband, if i^he was in manu, and the 
husband could not only appoint a tutor, but give the wife the option of 
choosing one. If no testamentary tutor was appointed, tlie nearest 
agnatus was the tutor ; and the tutor might be changed, eitlier by his 
act, or on the woman’s apx^lication. After she had attained the age of 
puberty, the woman under tutelage managed her own affairs, but the 
tutor had to intervene in order to sanction solemn acts. All this tute- 
lage of women above the age of puberty Iiad become obsolete before the 
; time of Justinian. (6, note.) 

xA.uthokity of the Tutok. — The tutor had, in tlie first place, to 
^ manage the affairs of the pupil ; and, in tlie second place, to add his 
auctoritas, i.e. the supplement of w hat was \yanted jo the pupil 

legally compete nt to ach If tlie pupil was under seven years old, the 
tutor could only in very rare eases, wdiere the benefit was clearly great 
for the pupil, go through any acts on behalf of the infant beyond such 
as were necessary for the ordinary management of liis affairs. It was 
only, for example, at a late period of the empire, that the tutor v’as 
allowed to enter on an inheritance on behalf of the i)ifaus. Between 
the ages of seven and fourteen , the pupil could contract without the 
autTfdfisSion of the tutor, so far as t he contract wa s benefi cial to him ; 
buFel^ryunW^ was Inoperative to his prejudice. (Tit. 

, 21. pr., note.) The pupil could not take any very serious step involving 
1 possible risk, such as entering on an inheritance, demanding possession 
\oi goods, or taking an inheritance under a fi dj^lcovvnd^ mn. witliont -the 
authorisation of the tutor. (1.) The tutor was obliged to give tins 
'authorisation personal ly ' n ot by writing, and co uld not g ive it-b-v rafifU 
catSh (2.) If there was a suit between the tutor and pupil, a curator 
•was appointed to intervene in this suit on behalf of the pupil. (3,j 
' Teemination op Tutor’s Office. — The office of a tutor came to an 
end — 

(a) By the pupil reaching- the age of puberty, wdiich had previously 
been regarded as a time varying according to the facts of each case, 
eighteen years being the maximum, but which Justinian fixed at four- 
teen for males, and twelve for females. (Tit. 22. pr.) 

(&) By the pupil being ariXigatedT deported, reduced to slavery, or 
made a captive, or dying. (1.) 

(c) By the condition being fulfilled on which the testamentary tutor 
was to cease to be tutor, or the time having expired during which the 
testamentary tutor was to act. (3, 5.) 

(d) By the tutor dying (3) ; or — 

(^) U ndergoing, ho wever appoint ed, the m axima or med ia capiti s 
deminutio (4) ; and 
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auctoritas, i.e. the supplement of w hat was \yanted jo the pupil 

legally compete nt to ach If tlie pupil was under seven years old, the 
tutor could only in very rare eases, wdiere the benefit was clearly great 
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as were necessary for the ordinary management of liis affairs. It was 
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the ages of seven and fourteen , the pupil could contract without the 
autTfdfisSion of the tutor, so far as t he contract wa s benefi cial to him ; 
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catSh (2.) If there was a suit between the tutor and pupil, a curator 
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' Teemination op Tutor’s Office. — The office of a tutor came to an 
end — 

(a) By the pupil reaching- the age of puberty, wdiich had previously 
been regarded as a time varying according to the facts of each case, 
eighteen years being the maximum, but which Justinian fixed at four- 
teen for males, and twelve for females. (Tit. 22. pr.) 

(&) By the pupil being ariXigatedT deported, reduced to slavery, or 
made a captive, or dying. (1.) 

(c) By the condition being fulfilled on which the testamentary tutor 
was to cease to be tutor, or the time having expired during which the 
testamentary tutor was to act. (3, 5.) 

(d) By the tutor dying (3) ; or — 

(^) U ndergoing, ho wever appoint ed, the m axima or med ia capiti s 
deminutio (4) ; and 


BOOK 1. 517 


. Ills undergoing tlie minima 


if) IiLil ie case of a , 

ca pitis deminutio, (4.) And 

(g) By the tutor being removed as suspected, or being relieved from 
his office on good grounds of excuse. (6.) 

CuKATOES : WHOM THEY WEEE TO PEOTECT. — Cui’ators Were ap- 
pointed to protect the property and interests of four classes of 
persons : — 

1. Madmen {furiosi). — This Avas by the law of the Twelve Tables, 
and was extended by the prsstors so as to include all forms of mental 
a lienat ion (Tit. 23. 3, note), and the degf, mute,_and permanently 
infirm . (4.) 

2. Prodigals (i.e. persons wasting recklessly their property). — This 
was also by the law of the Twelve Tables, but that law only applied to 
the ease of a prodigal wasting goods received under an intestate succes- * 
sion, while the priutor extended it to all cases of prodigality. The fact 
of the madness or prodigality was first ascertained by the praetor, and 
then the prodiaiis r szsis absolutely-ffiiteixlicted^from-managin g his own 

a ffairs, .hu t th e„/z^:rioA- was not^ SQ-„ inter dieted^ and was only _pLa^d 

under thej?iir,e „of the.muiialiQr. When the case came within the law of 
the Twelve Tables, the curatorship of the f itriQs us dbnd 2 )rodigus belonged 
to the nearest agnate. The magistrate appointed in cases of the prie- 
torian extensions of the terms, and in the time of Justinian in all cases. 
(Tit. 23. 3.) 

3. Adolescentes. — Persons of either sex, above the age of puberty, 
and under the age of twenty-five years. 

The lex PlcEtoria subjected to prosecution and infamy persons 
o ver r e ach in.g adole scent s under twenty-five years, and possibly allowed 
curators to be appointed to protect them. Subsequently preetors pro- 
tected such persons by ordering, in case they had been prejudiced, a 
r estitutio in in tegrum, that is, that they should be put in the same 
position which they would have occupied if not prejudiced. Lastly, 
Marcus Antoninus ordered that curators should be appointed in all cases 
on the application of the minor. (Tit. 23, pr., note.) The adolescent 
was not obliged to have a curator for general purposes unless he wished, 
but a curator could be forced on him in case of a lawsuit, or his debtor} 
wishing to pay him, or his late tutor wishing to' settle accounts witlij 
him ; and if he had a curator he could not alienate any part of his', 
property without the sanction of the curator. (Tit. 23. 2, note.) The 
curator to an adolescen t c ould only be anpointed bv the magistrate, 
the same magistral ; but a magis- 

trate would generally have regard to the wishes, as to curatorship, 
expressed in the testament of a person who could have appointed a 
tutor. (1.) 

4. Pupils. — Pupils sometimes received curators, as, for example, if 
the t utor legitirnns was unfit, a curator w^as appointed to protect the pupil 
and act, to a great exfeirt;' ^pistead of the tutor ; or, if the testamentary 
tutor, or the tutor appointed by the magistrate, was unfit, a curator 
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on the application of the minor. (Tit. 23, pr., note.) The adolescent 
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the ^ same magistral ; but a magis- 

trate would generally have regard to the wishes, as to curatorship, 
expressed in the testament of a person who could have appointed a 
tutor. (1.) 
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was appointed to act and curators ^Ye^e assigned 

in place of tutors excused for a time only. (5.) 

If a tutor was prevented by illness or other causes from adminis- 
tering the affairs of liis x>upil, a person might be appointed to act 
for him, but this person was not a curator, but a delegate of the 
tutor. (6.) 

Modes of Pbotection against Tutoks and Cubatous. — Persons 
having tutors and curators were i^rotected against the misconduct of 
these in the following ways : — , = » 

1. Security was required and enforced by the exaction of pledges 
from tutores and mratorcs legiMvn, and from tliose appointed by infe- 
rior magistrates. (Tit. 24. pr.) 2. If such security w’as not taken, or 
was taken to an insufficient degree, the magistrate was himself liable 

• in an action, which extended to Ids heirs. (2.) rh Every tutor or 
curator was bound to make an inventory of the property of the pupil 
or person under care. (Tit. 24. pr., note.) 4. Every tutor or curator 
was, after the publication of the 78th Novel, obliged to pledge himself 
by oath that he would act as a bonus ])aterfainilias. (Tit. 24. pr., 
note.) 5. The property of tutors and curators was subjected to a tacit 
hypothec to make good losses sustained through their neglect. (Tit- 
24. pr., note.) 6. An action might be brought against tutors or cura- 
tors when their office was ended, to make them account. (Tit. 22. 0, 
note.) 7. Tutors and curators might be removed by the actio smiicct/i. 

. (tiht. 26.J 

Bemoval on Sus 2 ncion, — All tutors, including the pak’on (though 
in his case the grounds. of a decision against him were not to be dis- 
closed, in order to save his rexmtation — Tit. 20. 2), and all cu rator s, 
might be removed, after or even before entering on office, on a charg e 
of suspicio n, sus pectl crim m — a..chm:ge-pernhtted hy the -Twelve Tables 
I^Tit. 26. pr.) — beiug-successful.ly 

ti le yrcB^ s, or piDDonsular.- legate, in the provinces, by any one, ev en 
I a woman (3), except, that the i)upil could not bring this charge against 
^ Til? tutot, while the minor could bring it against his curator, (4.) 
Infamy attached, if fraud, but not if neglect, was proved. (0.) The 
tutor or curator might be removed althpugli solvent (5), and although 
he offered to give security. (12.) While the action was pending, the 
accused was suspended from his administration (7), but if he died the 
action -was at an end. (8.) It was the duty of the tutor to see that 
the amount of the pupil’s, maintenance was fixed by a magistrate. If 

• he failed to do so, this was a ground for his being removed on a charge 
of suspicion. (9.) If he falsely asserted that the pupil’s means did 

;not suffice to allow maintenance, he was to be handed over to the 
\iwmfeckis urbis, or presses, to be punished, as also was a tutor who 
ihad obtained his office by bribery, and a freedman proved to be guilty 
of fraud while acting as tutor to the son or grandson of the patron. 
( 10 , 11 .) 

WTiere there were more than one tutor or curator, one might offer 
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was appointed to act co njointly witl iMui, and curators Avere assigned 
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tors when their office was ended, to make them account. (Tit. 22. G, 
note.) 7. Tutors and curators might be removed by the acLio siifijJcctL 
(tI3it. 26.) 


"" Bamoval on Sus 2 ncion, — All tutors, including the p^ron (though 
in his case the grounds. of a decision against him were not to be dis- 
closed, in order to save his rexmtation — Tit. 26. 2), and all cu rator s, 
might be removed, after or even before entering on office, on a charg e 
of suspicio n, ms mctl crim m — a Tw’elve Tables 

I^Tit. 26. pr.) — being ,samc^ssf idly hT-oiiglhJ)e fore.,iJija.qAi:£^ 
ti le vrcBM £,s, or pjjQConsular.-4-Ggate, in the provinces, by any one, ev en 
* I a woman (3), except, that the x>^'‘-pil could not bring this charge against 
^ Th^^tu®, while the minor could bring it against his curator. (4.) 
Infamy attached, if fraud, but not if neglect, was proved. (6.) The 
tutor or curator might be removed although solvent (5), and although 
he offered to give security. (12.) While the action was pending, the 
accused was suspended from his administration (7), but if he died the 
action -was at an end. (8.) It was the duty of the tutor to see that 
, the amount of the pupil’ s. maintenance was fixed by a magistrate. If 
• he failed to do so, this was a ground for his being removed on a charge 
of suspicion. (9.) If he falsely asserted that the pupil’s means did 
;not suffice to allow maintenance, he was to be handed over to the 
\lorcBfectus urhis, or prcBses, to be punished, as also was a tutor who 
lhad obtained his office by bribery, and a freedman proved to be guilty 
of fraud while acting as tutor to the son or grandson of the patron. 
( 10 , 11 .) 

WTiere there were more than one tutor or curator, one might offer 
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to his co-tutor or co-curator to give security, and alone act as adminis- 
trator, the other co-tutor or co-curator having, however, the preference 
if he, when thus challenged, w^as willing to give securitj. If no tutor 
or curator came forward in this w’ay, the person, if any, appointed by 
the testament to administer was allowed to act ; and, if there was no 
such person, the majority of the tutors or curators was to decide who 
should act, and, if an agreement could not be come to in this way, the 
magistrate would decide. (Tit. 24. 1.) 

Tutors and Curators when excused. — Tutors and curators might 
be excused from holding their offices on grounds which may be classed 
under four heads : — 

1. Having rendered a service to the public, or being engaged in the 
discharge of some public duty, — (a) Having a certain number of cl nl - 
dxeai living (three at Eome, four in Italy, five in the provinces), children 

^ slain in battle, and grandchildren, in lieu of their parent, being reckoned 
in the number (Tit. 25. pr.) ; (b) being engaged in the administration of 
the fiscus (1) ; (c) being absent on the service of the State (2) ; (d) bemg 
magistrates (3), military persons (14), or members of learned profes- 
sions (15). 

2. Being in a position adverse to the pupil or adult, — (a) Being 
engaged in a law-suit with the pupil or adult, if the suit embraced the 
whole of the latter’s property, or was for an inheritance (4) ; (b) being 
a creditor or debtor (4, note) ; (c) being appointed by a father through 
enmity (9) ; (d) having been in deadly . enmity with the father (11) ; 
(e) having had their status questioned by the father (12) ; (f) being the 
husband of the woman under care (19). 

3. Bemg incompetent to sustain the burden of the office, — (a) Through 
being in extreme poverty (6) ; (b) being in bad health (7) ; (c) not being 
able to read (8) ; (d) being over seventy years of age (13). 

4. Filling, or having filled, similar offices, — (a) Holding already 
three offices of the kind in question (5) ; (b) having already been the 
tutor of the person to whom a curator was to be appointed (18). 
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LAW BELATING TO THINOS. 




^ ^ ,^VpiSTINCTIONS OF THINGS. — We HOW 




^ come to the law relating to 

^y^^/tliings, but the Institutes only deal with private law. The first step 
is, therefore, to notice the distinction of things according as they are 
extra nosp'um iKitrimoninm or in nostw patrlmonio, that is, according 
as they are oi\are not capable of being the property of private persons. 
It is only of things in nostro patrimonio that the Institutes treat. Of 
things within the compass of imivate law the principal division is that 


into things corporeal and incorporeal; into 


things like a field, quce 


tangi possunt, and things like a right of way over a field, an inheri- 
tance, or an obligation, q^ice tangi non possimt, (Tit. 2.) , , . , 

Modes of Acquisition. — How do we acquire things m...nQ.s.U'o 
pxitrimonio, whether corporeal or incorporeal ? The answer to this 
question takes up the Second Book of the Institutes, and the Third 
Book down to' the end of the Twelfth Title. First the inquiry is made 
how we acquire particular things, res singidce, and then how we acquire 
groups of things, universitates rerum, like an inheritance. 

» " We acquire particular things by, 1, Occupatio ; 2, Accessio ; 3, Tra- 
ditio ; 4, Usucapig ; 5, Donatio ; the first three being modes of acquiring 
; jure naturali; the last two, jiire civilL We acquire groups of things 
\ by, 1, Testamentary succession ; 2, Intestate succession ; 3, Arrogation ; 
i 4, Bonormn addictio ; 5, Bonorum venditio ; 6, Forfeiture under the 
se7iatusco7isultum Glauduunum. 

The First Title of the Second Book treats of the distinction of 
things according as they are exh^a nostrum patrimonium or m nostro 
])atrimonio, and then of the acquisition of particular things by occu- 
patio, accessio, and traditio. 

Ees extba nostbum Patbimonium are, 1, Coimimnes^ common to 
all men, such as the air, the sea, and the sea-shore as far as the limit 
of the highest winter lood (Tit. 1. 1, 8) ; evei^bne being allowed to 
use the sea-shore, as for drying nets (5) ; avoiding, however, injury to 


existing buildings thereon (1) ; and each State having the sea-shore 


adjacent to its territory under its supervision. (2, note.) 2. PtMicce, 
belonging to the State, as rivers . and ports, and the right of "fishing 
therein, and the use for purposes of navigation of the banks thereof, 
although these banks might belong to private proprietors. (2, 4.) 3. 

Univer sitatis, belonging to a corporate body, as, e.g., a racecourse 
belonging to a city. (6.) 4. NuUms, in the sense of being so devoted 
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^Xi^hnmonio, whether corporeal or incorporeal? The answer to this 
question takes up the Second Book of the Institutes, and the Third 
Book down to' the end of the Twelfth Title. First the inquiry is made 
how we acquire particular things, res singulce^ and then how we acquire 
groups of things, universitates rerum, like an inheritance. 

» " We acquire particular things by, 1, Occu'imtio ; 2, Accassio ; 3, Tra- 
ditio ; 4, Usuccqinq ; 5, Donatio ; the first three being modes of acquiring 
: jure naturali] the last two, jiore civilL We acquire groups of things 
\ by, 1, Testamentary succession ; 2, Intestate succession ; 3, Arrogation ; 
i 4, Bonormn addictio ; 5, Bonorum venditio ; 6, Forfeiture under the 
senatusconsultum Claudianum. 

The First Title of the Second Book treats of the distinction of 
things according as they are extra nostrimi qMtrimonium or in nostro 
2)atrimonio, and then of the acquisition of particular things by occa- 
jpatio, aceessio, and traditio. 

Ees extra nostrum Patrimonium are, common to 

all men, such as the air, the sea, and the sea-shore as far as the limit 


of the highest winter fiood (Tit. 1. 1, 3) ; ever3^bne being allowed to 
use the sea-shore, as for drying nets (5) ; avoiding, however, injury to 
existing buildings thereon (1) ; and each State having the sea-shore 
adjacent to its territory under its supervision. (2, note.) 2. Fj{J)Ucm, 

. belonging to the State, as rivers , and ports, and the right of fishing 
: therein, and the use for purposes of navigation of the banks thereof, 

although these banks might belong to private proprietors. (2, 4.) 3. 

Univer sitatis, belonging to a corporate body, as, e.g., a racecourse 
belonging to a city. (6.) 4. Nullius, i n the sense of being so devoted 
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t o tlie go ds that they cannot belong to men ; and such res mcllius may 
be (a) sacrce, consecrated, as temples, by the pontiffs, with the sanction 
of the State (8) ; (b) religigs^, invested with a religious character by 
interment, private proprietors being at liberty to impress this character 
on their ground by simply burying a dead body there (9) ; and (c) 
scmctce, hallowed, or protected against violation, like the gates or walls 
of a city (10). 

Modes op acquieing Pakticulae Things juee natueali. — 
Particular things in nostro vatrimonio are acquired by — 

I. OccuPATio, i.e. the taking or holding, as the holder’s own, of res 
nullius, in the sense of things which previously belonged to no one, 
such as : — (a) Wild animals wherever found, which^:on have actually 

1^ captured. u e d (Tit. 1. 13), and not let go again. (12.) 

Bees,, .you have hived. (14.) (But swarms issuing from your hive and 
staying in your sight and power (14) ; wild animals, such as pigeons 
and deer, that have acquired the habit of returning to your keeping, 
aiid fowls, not wild, but that stray from your keeping (lf3), are con- 
sidered as your property and not res nuUms, and to take them is 
theft.) (10.) (b) Things taken from the enemy ; if the things taken 

from the enemy by a Roman army have been previously taken by him from 
a citizen, they will, as a general rule, form part of the gyrceda or boot}' 
of the Roman army; but special things, such as land. and slaY.es, are, 
by a kind of postliminy applied to them, allowed to revert to the owner. 
(17, note.) (c) Anything found on the sea-shore. (18.) (d) Islands 

formed in the sea. (22.) (e) Things found which have been inten- 

tionally abandoned by their owner (17), as distinguished from things 
which the owner has not wished to cease to own, as things thrown 
overboard in a storm or dropped out of a carriage. (48.) 

II. Accessio. — There is no notice in the Institutes of accessio as a 
distinct mode of acquisition. The subject is treated as growing out of 
occ'ugpatio. 

Acquisition by accession may be regarded as arising in two classes 
of cases. 1. In cases of natural increment. 2. In cases where, the , 
things of two owners being mixed, the law decides which owner shall , 
have the thing resulting from the mixture. 

1. Accession hy natural increment, — 1. An owner gains something 
new by natural increment in the following instances : — (a) The young 
of his animals. (19.) (b) New soil added imperceptibly to his soil by 

alluvion. (20.) (c) A portion of his neighbour’s soil borne by a river 

to his soil and remaining there till the roots of trees thereon become 
attached to his soil. (21.) (d) x^n island being formed in a river ; the 

owner of the bank has the ownership in this island up to the line of 

the mid channel. (22.) (e) The bed of a riy^r left dry, up to the same 

line. (28.) 

Accessions by natural increment might occur 'when a possessor or 
a usufructuary, and not the owner, held the land. To whom did the 
fruits belong? It is only of gathered fruits we can speak, for if the 
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owner dispossessed the possessor, the owner immediately took all the 
fruits ungathered, and if the usufructuary died the same thing hap- 
pened. With regard to the possessor, the bona fide possessor was not 
responsible for the fruits he had consumed, while tlie mala fide pos- 
sessor was responsible. (o5, note.) The usufru ctuary had a right to 
take all the fruits, including the young of animals ; bu t the children of, 
fe male slaves bel onged to the owner, not to t he u suf ructuary ^(8(h 37.) 

2. Accession in favour of one of two ottmers. — The following in- 
stances are given in the Institutes of cases where, the things of two 
owners being mixed, the law decides which owner shall have the thing 
resulting from the mixture. 

1. A makes a thing with the materials of B. Here, if the thing 
can be reduced to its rude materials, like a vessel of silver, the thing 
iiade belongs to B; if not, it belongs to A, as the maker of a oiova 

h)ecies. (25.) 

A makes a tiling partly with his own materials and partly with 
the materials of B. Tlie thing made belongs to A. (25.) 

2. A weaves in his garment the ])urple of B. If the purpl e is still 

separable, the purple belongs to B ; if not, to A, the garment being 
c onffSere dth e prin cipal, the pu rple tlie access ory thing. r(2T).3 ' 

3. Two ownersconsent to mix their materials. The product belongs 
to them in common. (27.) 

4. The materials of two owners are mixed by accident. 

If the mixed particles are physically inseparable, as when two 
metals are fused together, the product belongs to them in common. (27.) 

qualities of wheat are mixed, each reinains the owner of his share of 
the wheat. (28.) 

5. The owner of the soil builds with the materials of another. 

The owner of the materials remains the ov/ner, but he cannot have 

the house pulled down. He may wait, if he pleases, till the building 
is destroyed, and then reclaim his materials, or he may bring an 
action de tigno fiincto and get double the value of the materials, and 
theii his claim for the materials is at an end if tlie owner of the soil; 
did not know that the materials were not his ; but if he did this, the: 
owner of the materials may bring the action de tigno juncio, and alsQ i 
make the wrongdoer pay a further penalty by bringing an action adj 
exhibendum, and may, if the building is pulled down, reclahn the 
materials. (29.) 

6. The owner of materials builds on the soil of another. , 

(a) Lefc us suppose the owner of the materials is Still in possession | 

of the soil. The owner of the soil seeks to recover ifr~He is obligM*" 
to conypp.nsaie the owner of the materials for the additional value given 
by the building to the soil, if the builder did not .know that he was 
building on another's soil. If he did know this, the owmer is obliged 
to let him take away such of the materials as can be removed without 
damage. (30, note.) 


522 


SUM.MAKY. 


owner dispossessed the possessor, the owner immediately took all the 
fruits ungathered, and if the usufructuary died the same thing hap- 
pened. With regard to the possessor, the bona fide possessor was not 
responsible for the fruits he had consumed, while tlie niala fide pos- 
sessor was responsible. (o5, note.) The usufru ctuary had a right to 
take all the fruits, including the young of animals ; bu t the children of, 
fe male slaves bel onged to the owner, not to the u suf ructuary ^(8(h 37.) 



2. Accession in favour of one of two oteners . — The following in- 
stances are given in the Institutes of cases where, the things of two 
owners being mixed, the law decides which owner shall have the thing 
resulting from the mixture. 

1. A makes a thing with the materials of B. Here, if the thing 
can be reduced to its rude materials, like a vessel of silver, the thing 
made belongs to B; if not, it belongs to A, as the maker of a nova 
ivecies. (25.) 

A makes a thing partly with his own materials and partly with 
the materials of B. Tlie thing made belongs to A. (25.) 

2. A weaves in his garment the ])urple of B. If the purp le is still 

separable, the purple belongs to B ; if not, to A, the garment being 
c onSderedthe princi pal, the p urple the accessory thing . 5(211.3 ^ 

3. Two owners consent to mix their materials. The product belongs 
to them in common. (27.) 

4. The materials of two owners are mixed by accident. 

If the mixed particles are physically inseparable, as when two 
metals are fused together, the product belongs to them in common. (27.) 

IL..th.e.m.mx.ecI p articles are pliy sically sepjrrabjn , ■_as.. when. Hiw.0 

qualities of wheat are mixed, each remains t he owner of his share of 
t he mixed wh eat. (28.) 

5. The owner of the soil builds with the materials of another. 

The owner of the materials remains the ov/ner, but he cannot have 

the house pulled down. He may wait, if he pleases, till the building 
is destroyed, and then reclaim his materials, or he may bring an 
action de ticjno pi'ucto and get double the value of the materials, and 
theii his claim for the materials is at an end if tlie owner of the soil/ 
did not know that the materials were not his ; but if he did this, the' 
owner of the materials may bring the action de tigno juncio, and alsQ i 
make the wrongdoer pay a further penalty by bringing an action adj 
exhihendinn, and may, if the building is pulled down, reclaim the 
materials. (29.) 

6. The owner of materials builds on the soil of another. , 

(a) Let us suppose the owner of the materials is/still in possession | 

of the soil. The owner of the soil seeks to recover ifr~He is obligM*" 
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(h) Let us suppose tlie owner of the materials is not still in possession 
of the soil. Then, whether he knew or did not" kildw that he was 
building on another’s soil, he may, if the building is destroyed, reclaim 
the materials, but can get no compensation for the additional value he 
has given to the soil. (30, note.) 

7. A tree belonging to A is planted in the soil of B. 

Until it takes root in the new soil, the tree continues the property 

of A ; but a rooted tree is always the property of the owner of the 

soil. (31.) 

8. The wheat of A is sown in the land of B. 

Sown wheat is on the footing of rooted trees. The wheat belongs 
to B ; but the sower, if in hona fide possession, is protected against B 
turning him out without compensation for the value of the wheat 
sown. (32.) 

9. A writes a poem or history on the parchment or paper of B. 

B, the owner of the parchment, still remains owner, after the parch- 
ment has been written on,. But if 0^is in hona fide possession of the 
parchment, g cannot get it from him without offering to pay him the 
cost of writing. (33.) 

10. A paints a picture on the tablet of B. 

Here, in consequence of the possible value of pictures, the decision 
is the other way. The namted tablet belongs to A. If B , the owner 
of the tablet, is in possession of it after it has been painted on, A can- 
, not get it from him witlibut offering to pay Uie cost of the,, t^^^ If, 
however, A is in possession of the tablet, B may claim the tablet by 
an action in which he is supposed still to be the owner, offering to pay 
the cost of the painting ; but the painter could stop the action by ’ 
paying the cost of the tablet. (34.) 

11. A, without express search, finds treasure in the land of B. 
Half to A, half to Br( 89.) 

III. Tkaditio : or delivery. Its coiistitnent e1 p.mfiiitft,_>:)j:!^three^ 
1. The owner of a thing means by the transfer to pass the property 
he transfers. 2. He, or any one entitled to act for him (42, 43), 
transfers by actually passing the thing, or by giving the transferee 
command over it, as when he gives the keys of a granary. (45.) 3. 

The transferee, meaning thereby to become owner, receives it. Traditioj 
was nece s sary to pass -pro perty o f all kind s ; a nd in Justinian’s time, 
l and, where ver sit uated. pas sx^dAr^radition. (40, note.) ^ 

The handings nyenajiid tlip me?ming tp pfi^s the prapert Y. are bot h 


necessary . The seller may hand over a thing, but he generally does 
not mean to pass the property till he" is actually paid ; and then not 
t ill the seller iggraicL. does the thing handed over become the property 
o f the buyer. / 41.) The lender, again, hands over a thing, not meaning 
to cease to be owner of it. If he changes his mind and wishes to give 
it, his purpose of giving unites with the. previous act of handing over, 
and the legal tmditio is accomplished. (41.) T hings on board shi p 
inavbetlirown overboard to lighten the ship, but their ow 
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of A ; but a rooted tree is always the property of the owner of the 

soil. (31.) 

8. The wheat of A is sown in the land of B. 

Sown wheat is on the footing of rooted trees. The wheat belongs 
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turning him out without compensation for the value of the wheat 
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cost of writing. (33.) 
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Here, in consequence of the possible value of pictures, the decision 
is the other way. The namted tablet belongs to A. If B , the owner 
of the tablet, is in possession of it after it has been painted on, A can- 
, not get it from him witlibut offering to pay Uie cost of the,, t^^^ If, 
however, A is in possession of the tablet, B may claim the tablet by 
an action in which he is supposed still to be the owner, offering to pay 
the cost of the painting ; but the painter could stop the action by ’ 
paying the cost of the tablet. (34.) 
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Half to A, half to Br( 89.) 

III. Tkaditio : or delivery. Its coiistitnent e1 p.mfiiitft,_>:)j:!^three^ 
1. The owner of a thing means by the transfer to pass the property 
he transfers. 2. He, or any one entitled to act for him (42, 43), 
transfers by actually passing the thing, or by giving the transferee 
command over it, as when he gives the keys of a granary. (45.) 3. 

The transferee, meaning thereby to become owner, receives it. Traditioj 
was nece s sary to pass -pro perty o f all kind s ; a nd in Justinian’s time, 
l and, where ver sit uated. pas sx^dAr^radition. (40, note.) ^ 

The handings nyenajiid tlip me?ming tp pfi^s the prapert Y. are bot h 


necessary . The seller may hand over a thing, but he generally does 
not mean to pass the property till he" is actually paid ; and then not 
t ill the seller iggraicL. does the thing handed over become the property 
o f the buyer. / 41.) The lender, again, hands over a thing, not meaning 
to cease to be owner of it. If he changes his mind and wishes to give 
it, his purpose of giving unites with the. previous act of handing over, 
and the legal tmditio is accomplished. (41.) T hings on board shi p 
inavbetlirown overboard to lighten the ship, but their ow 
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mean to cease to be owners, and tli erefore iii_ tlieni_Ak3es 

not pa,ss tn tlinse who may pick them up . (48.) It is not, liowever, 
necessary that the transferee should be a person definitely ascertained, 
for if mone y is thrown to a mob, t he :miX2±^ 2crson(<) who picic it j-rp 
become the owners by traditio. (4().) 

Seuvitudes. — TJ ie Institutes, at the end of this explanation of the 
modes of acquiring particular things 7 ////n pause, before speak- 
ing of the modes of acquiring such things cwili, to tread of servi- 
tudes, which are introduced by noticing at the beginning of the Second 
Title the division of things into corporeal and incorporeal, and saying 
that among incorporeal things are servitudes, or portions of tlie right 
of ownensh ip enjoyed bv persons other-- thaii the owners of the thing, 
itself. Bervitudes are {a) pjced/ia l when enjoyeiT^over one thing in 
virtue of the ownership of another thing ; (pravlial servitudes being 
of two kinds : rural and urban), and (5) versonal when attached to the 
person of the owner of the servitude. 

Preedial Servitudes. — Rural prandial servitudes (alfecting tlie soil) 
were so called because tliey were of kinds most frequently met witli in 
the country ; while urban pixedial servitudes (affecting something built 
on the soil) were so called because tliey were of lands most frequentl>' 
met wath in the city. The four kinds of rural priedial servitudes 
noticed in the Institutes, with an intimation that there are others 
(Tit. 8. 2), are, 1, iter, the right of passing; 2, actus, the right of 
driving cattle ; 8, via, the right of driving a vehicle over anotlier 
man’s land ; the more extensive always involving tlie less extensive 
right ; and, 4, arptueductus, the right of conducting water through 
another man’s land. (Tit. 8. pr.) Of urbavi servitudes the instances 
given in the Institutes are the right, 1, to make a neighbour’s house 
sustain the weight of that of the owner of tlie servitude ; 2, to insert 
a beam in another man’s house ; 8, to malve another man receive the 
overflow of water from the roof or gutters (or to allow him not to be 
subject any more to the servitude of receiving sucli an overflow, if 
this, which does not seem a servitude, is the meaning of 
non recipiendi) ; 4, to prevent another man raising liis liouse higher 
than that of the owner of the servitude ; 5, to prevent another man 
blocking up the lights of the owner of the servitude. (1.) 

Personal Servitudes are the following : 1, Usmfrnci/ as 2, 

8 . Ilabita.tio . q-y- ■„ , • 

Vs'usfrnctus is the right of using and taking the Irviits of anything, 
the fruits including the fruc 1 ;dL S civ lies, i.e. the profits derived from 
s elling or lettin g the right of_ taking the fr uits . The usufructuary or 
owner of" this servitude had to act_ as a good vatcaianiilias . takhig,. 

and giving security that he wou ld take, ..good care o f ■■the thing , and 

mfldngJosses^gXiod. If the substance of the thing ceased to exist, his 
servitude was at an end, and it was personal to himself and did not 
pass to his heirs, and only the fruits actuaUy gf4hered by liim belonged 
to him. (Tit. 4. pr.) In the old law only things not consumed in the 
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use could be the subjects of usufruct ; but_ things consumed in the use,. 
su ch as garmentR„-Q r-iyine. might, under, a mnatusconsultum of t^ e i 

time of^ ^gustus, b e made subject to a usufruct in favour of a legatee, ^ 

thTusufructuary having to give security that at the termination of the 
usufruct he would pay their value as estimated at the commencement 'I 

of the usufruct. (2.) ^ 

t-b ' e-na feed use , is the right of usin g the t hing, not, of taldnjy 
the frui ts of it except for his cEIywants ." (Tit. 5. 1.) In the ca^ of a 
liouse, it is the use for the purpose of living in it with his family only, 
and at the most receiving a guest in it. (2.) Habitatio is the use of a ; 
house for the purpose of living therein, with something more added in 
the right of letting it. (5.) 

Creation of Servitudes. — Servitudes were created in the following 
ways : — 1. Mancipation — This only applied to praedial rural servitu des. 

jure cessio . — (Both these were obsolete in the time of Justinian.) 

8. Pacts and stipulations, followed by ^zf-asi-tradition, i.e. affording the 

means of actual exercise of the rights. 4. Testament. 5. Ad]iLdicatio.^Qj^u..c^ 

0. Deductio. — A thing is transferred, minus the servitude, which is re- 
served by the transferer. 7. Usucapion. — The acquisition of servitude s 
by usucapion was forb idden by the lex Scrihonia ; but long possession 
of them, or at least ot‘ some of them, was protected by the priutor. after ^ 
a time, the length of which is uncertain, but which was probaBly t.e.n 
years for those present, and twenty years for those not present, iifm^ 
same province. If land was acquired by usucapion, so were the servi- 
tudes that existed with it, and a servitude lost by disuse might be re - 
gained by usucaihon . U sucapion a^ppTied principal^to.. predial urban 
servitudes. ;ftt also applie'd'^fo at least some prgedial rural servitudes, 
and probably to usufructs. (Tit. 3. 4, note; Tit. 4. 1, note.) 8. ..Lege, 
or express enactment. — This only applied, perhaps, to usufructs, an 
instance being the acquisition by the father of the usufruct of the son’s 
peculinvi under Justinian’s legislation. (Tit. 4. 1, note.) 

Extinction of Servitudes. — Servitudes were extinguished in the fol- 
lowing ways (Tit. 4. 8, note) : — 1. In jure cessio, the owner of the 
servitude denying that he owns it (obsolete in time of Justinian); 

2. Gonfusio or consolidatio ; the right to the res Servians and the res c 

dominans, or to the dominium and the usufruct, vesting in the same ^ 

person. 8. The termination. (a) of the rights under which the servitude 
is enjoyed by the surrender of the servitude to the owner of the res 
dominans, either by agreement or by permitting something that 
destroyed the servitude ; or (b) the tjerminatiqn of the dur at ion of the 
servitude, i.e. the period for which it has been fixed by the creator. 

4. Non-usage ; not using it fora period which, previously to Justinian, 
was two years, and, after Justinian’s legislation, was fixed at ten or 
twenty, according as the parties were present or absent. If the servi- 
tude was a priudial urban one, it was necessary that, to free the res 
serviens by usucapio, the person affected by the servitude should do 
some distinct act inconsistent with submission to the servitude 
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(usiicaino Ubertatis). (Tit. 4. 3, note.) In usufructs, if tlie usufruc- 
tuary did not use the thing according to the terms of the usufruct, 
it came to an end. (Tit. 4. 3, note.) Tlahitatlo did not cease by non- 
usage. (Tit. 5. 5, note.) 5. Perishing of the thing in virtue of which, 
or over which, the servitude was exercised. G. In the case of usufruct 
and use, the death or capitis deininntio (including, before Justinian, 
the liiiidma ccipitis demlniitlo) of the owner of the servitude. 

E^mphyteusis, Eu].^ekficies, Pignus. — Before returning to the 
modes of acquisition of particular things, we have to notice tliree other 
incorporeal rights, wdiicli naturally connect themselves wuth personal 
servitudes: — 1. Jus emplvijteuticxormm, 2. Jus stcperficiariu S. Jits 
pignoris. (A summary of the law relating to tliem is given in Tit. J. 
6, note.)^^ 

IV. Usucapion. — The Institutes, as we have said, notice five modes 
of acquiring res sing nice, three being modes of acquiring ///jn naturali, 
and two being modes of acquiring jure ci/vili. We now come to the first 
of these two latter, viz., usucapion, or the process by which possession ' 
ri pens into ownership by lapse ot time . 

It is only civil nossession that is capable of so rinening. Civil is 
opposed to natural possession. If a man has physical control over a 
thing, detains it, as the jurists say, he is in possession of it ; but, to 
, possess it, he must mean to hold it as his own. If he not only is in 
possession of it, and means to hold it as his own, but if also his 
possession is bona fide and exjusta, caaisct, then such possession is civil 
'r possession, the possession that in Roman law {cwilis) gave im"to 
■' '^uGO/pio. If he is merely in possession, or if he has also the animus 
poss ldendi, but his possession is not bona fide and exjusta, cama, then his 
possession in either case is onl y natu ral, and does not give rise to 
: usucapio. The civil possessor and the natural possessor, who had the 
; animus possldendi, were protected in their possession by prietorian 
i mterdicts, but the person merely in possession w^as not. (Tit. G. pr., 

3 note.) 

With regard to usucapio, we have to ask three questions. 1. What 
things can be acquired by usucapio^} 2. What is meant by the 
terms bona fide ex. jus ta causa, as applied to possession ? 3. What 
time was requisite to run before usucetpio ripened the possession into 
ownership ? 

1. What tkiiias can he acquired Im usucapio A t iho 
, to notice a point of great importance. Lands in tlie solum provmciale ’■ 
never could become the property of an individual. T hp ■. 

jinf., iUa own eiLof such land bv usuxap io. But after a 

certain length of possession the prietor pi'-otectecf his ]3ossSsion by allow- 
ing a plea, of long possession to be effectual in an action 

brought against him for the recovery of the possession of the land he 

Where a summary of any distinct portion of law is given in the body of the 
work, it is not repeated in this general Summary. 
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iield . But as tlie t was much long er than w^as required to rim fo r 
the protection^ji this way than the time requived for 

term prcescripti o^oY possesslo lonqitemyoris , was used to deso’ihe. witli / 

regard to the solum iirovincialc, t he equivalent of ■usiica'pio with regard 
tQ“mov-eabies aiiH^ soTiiitfJtalicum. There were some differences in their 
<^3eratioiiT tile chief oi which were, 1, that jwssassio longi temgoris ^'1^1 

not give ownership ; 2, that usucapio was only interrupted by a judg- 
ment, longi teniporis possessio by a litis conlestatio ; and 3, under 
capio the thing was acquired subject to its liabilities, i.e. servitudes oij 
mortgages ; and under longi Umporis possesslo, it was held free from^ 
them.. 'Yet as they were nearly of the same effect, and as the requisites 
of possession in each case were the same, they are generally spoken of 
together. (Tit. G. pr., note.) Under Justinian’s legislation (Tit. 6. pr.) 
the^ms6'43.s'S-io longi temporis gave the dominium. Moveables, it may b e 
added, could, in a ll parts of the Roman Eiinoire, be acqnirerl by 
capiOj and t he possesslo longi temporis did not apply tn tlipm. (Tit. 

G. pr., note.) We ma^ tiieielore, break the first question into two 
heads. 1. What moveables could be acquired by nsucapio 2. 

Wbat immoveables could be acquired by usucapio or possessio longi 
temporis 

, Generally speaking, all things in nostro patrimonio could be so ac- 
quired, but things such as res.mczce, or a free man, could not. Nor, 
a general rule, could things incorporeal. (1, note.) Things stolen 
could not be acquired, and a fugitive slave was reckoned among such - 
things. (1.) The thief, of course, could not acquire by usucapio what . 
he had stolen ; but neither could an innocent holder, and, as theft in- ■ 
eluded every handing over by a person of a thing he knew not to be 
his, it was rare that moveables could be acquired by usucapio (3) ; but 
it might happen, as if an heir hona fide deals with a thing merely 
deposited with the testator as if it had belonged to the testator (4), or 
a usufructuary so deals with the child of a female slave, believing hona , 
fifie that it is his property. There is no taint of theft, and the thing, 
when alienated by the heir or. iisuhuctuary, may be acquired by usu~, ; . 

^ capio. Theft only applied to moveables. (7.) As to immoveables,^ ^ ' 
they could not be acquired by ‘Usucapio or longi temporis possessio, if 
they were res vi possessce, forcibly seized on (2) ; but if the possession 
was originally sme -ni, but still mala fide, e.g. if a person took posses- ' 
sion of land left unguarded, knowing it not to be liis, and then alien- 
ated it to a hona fids possessor, this possessor could gain the ownership 
by usucaprio, and therefore usucevpio applied much more frequently to 
immoveables than to moveables. (7.) Bpim vacantia (the property 
of a person dying witliout successors) belonged to the fiscus, and, 
before .being, reported, on as such, could, but afterwards could not, be 
acquired by usucapio, (9.) Nor could things belonging to pupils or 
minors or things forming part of a dowry- (10, note.) 

2. What were the reqiiisites of civil pfossession ? iVhal were the 
conditions pjossession must f ulfil in order for usucapio to opeAule ? 
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them^. ' Yet as they were nearly of the same effect, and as the requisites 
of possession in each case were the same, they are generally spoken of 
together. (Tit. G. pr., note.) Under Justinian’s legislation (Tit. 6. pr.) 
the possessio longi tempm'is gave the dominiuvi. Moveables, it may b e 
added, could, in a ll parts of the Roman Eiinoire, be acquired by usi l- 
capiOj and t he possessio longi temporis di d not apply to tliem. (Tit. 

G. pr., note.) We may, therelbre, break the first question into two 
heads. 1. What moveables could be acquired by nsucapio 2. 
What immoveables could be acquired by usucapio or possessio longi 
.. temporis 'I 

h . '7. Generally speaking, all things in, nostro patrimonio could be so ac- 
, / quired, but things such as res.sacrxe, or a free man, could not. Nor, 
a general rule, could things incorporeal. (1, note.) Things stolen 
could not be acquired, and a fugitive slave was reckoned among such 
things. (1.) The thief, of course, could not acquire by usucapio what 
, he had stolen ; but neither could an innocent holder, and, as theft in- 
cluded every handing over by a person of a thing he knew not to be 
his, it was rare that moveables could be acquired by usucapio (3) ; but 
it might happen, as if an heir bona fide deals wuth a thing merely 
. deposited with the testator as if it had belonged to the testator ( 4 ), or 
a usufructuary so deals Avith the child of a female slave, belieAung bona 
fl 4 e that it is his property. There is no taint of theft, and the thing, 
when alienated by the heir or. iisufi-uctuary, may be acquired by usu,~, 
capio. Theft only applied to moveables. ( 7 .) As to immoveables, 
they could not be acquired by usucapio or longi temporis p)OSsessio, if 
they were res vi possessce, forcibly seized on (2) ; but if the possession 7 
was originally sine -u/’, but still mala fide, e.g. if a person took posses- 
sion of land left unguarded, knowing it not to be his, and then alien- 
ated it to a bona fide possessor, this possessor could gain the OAvnership 
by usucaprlo, and therefore nsucapio ax)plied much more frequently to 
immoveables than to moveables. ( 7 .) Bona vacantia (the property 
of a person dying A\dtliout successors) belonged to the fiscus, and, 
before being, reported, on as such, could, hut afterAvards could not, be 
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things belonging 


to 


or 


acquired by usucapio, ( 9 .) Nor could 
minors or things forming part of a doAATy.. (10, note.) 

2 . What were the rapuisites of civil possession ? What were the 
conditions possession must f ulfil in order for usiicapio to operate 
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(1) The thing possessed musiniotJjjaj^ an vitimn i.e. must 
not be of an}^ of those kinds of things which we have just described as 
incapable of being acquired by usncajno. (10.) 

(2) The thing m ust be possesse d ex iusta C(im Y/^that is, nmst have 
come into the power of the possessor by some re co miised legal mode of 
c mquisitiom s uc h as sale or gjfL dO. note) ; and, if there had been a 
mistake about this, and the causa, or title, was not just, the error, 
under JiistiniaiTs legislation, prevented ttsucajno. (11.) 

(8) The possession must be bona fide ; the possessor must not know 
that he was possessing what did not belong to him, and, althougli 
reasonable ignorance of facts could be perinitted, ignorance of leading 
principles of law could not. In the case of a sale it was necessary that 
the bona fules should exist at the maldng and also at the performance 
of the bargain. The general rule w as that the possessioim j^maj-,. 
bona fide ^ t 8ubse(|ueiit disc Qy^»^ of the real facts 

did not stop the process of usuc a: pio. (10 , note.) This was equally 
true, if it was not the same person, but t\yo persons that possessed, 
one taking from the other, the thing during the time requisite for 
usucajoio. If, at its commencement, the possession of the testator was 
bona fide, that of tliejieir was available ioi: imicaino, although the heir 
laiew that the testator had been mistaken. (12.) The times during 
which two persons held the thing, the one from the other, as in the 
case of a seller and a buyer, counted together for the purposes of mu~ 
ca2)io. (18.) 

UsuEPATio.— “The interruption of usucetpio, the breaking the use, 
was iQxmedi usiirpatio, as if the possessor lost possession or fell into the 
power of the enemy, or an action was brought to contest the right, the 
use being, under Justinian, broken from the time of the first moving of 
the controversy {mota contw-versia), instead of from the litis contestaiio, 
which had no longer the important place it had under the formulary 
system. (18, note.) 

In three exceptional cases the uialafide possessor might acquire by 
usucapio : — 1, under the old law (altered by Hadrian), if the thing pos- 
sessed was an inheritance, or part of one, the mala fide possessor could 
in a year, acquire the thing, whether moveable or immoveable ; 2, so 
could the original owner of a thing given over in trust as against the 
fiduciary ; and 8, the original owner of a thing sold by the State for 
non-payment of a mortgage debt could again acquire it, as against the 
])nediator, or purchaser from the State, but in this case two years" 
possession was necessary for immoveables. (10, note.) 

' 8. What time was required for the q^osscssion to run on in order 

that us'Ucapio might take effect ? 

By the Twelve Tables it was provided that mucapio should be com- 
' pfeted in two years in the case of immoveables, and in pne year in the 
•case of moveables. (Tit. 6. pr.) 

The longi temporis possessio, introduced by the pnetors chiefly for 
the protection of possessors of provincial lands, required ten years if 
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(1) The thing possessed must.n~iQtJjjaj^_ an^^ vitium i.e. must 
not be of any of those kinds of things which we have just described as 
incapable of being acquired by iisnccqyu). (10. ) 

(2) The thing m ust be possesse d ex insta cam rLJlin.i is, innst have 
come into the power of the possessor by some re co gnised legal mode of 
acciuisitiom s uc h as sale or gift, f 10. note) ; and, if there had been a 
mistake about this, and the ca/itsa, or title, was not just, the error, 
under Justinian’s legislation, prevented iiHuccvj)io. (11.) 

(8) The possession must be hoiia fide ; the possessor must not know 
that he was possessing what did not belong to him, and, althougli 
reasonable ignorance of facts could be perinitted, ignorance of leading 
principles of law could not. In the case of a sale it was necessary that 
the hona fides should exist at the maldng and also at the performance 
of the bargain. The general rule w as that the possessiQim jnjiaiLJm 
hona fide at Subsen uent dis i^Qy^^iy of the real facts 

did not stop the process of 'iisuc a pio. (10 , note.) Tins was equally 
true, if it was not the same person, but t\yo persons that possessed, 
one taking from the other, the thing during the time requisite for 
nsticapio. If, at its commencement, the possession of the testator was 
hona fide, that of thejieir was available ioi' imicapio, although the heir 
laiew that the testator had been mistaken. (12.) The times during 
which two persons held the thing, the one from the other, as in the 
case of a seller and a buyer, counted together for the purposes of mu~ 
capio. (18.) 

UsuEPATio.— The interruption of umcaplo, the breaking the use, 
was teimedi usiiTpatio, as if the possessor lost possession or fell into the 
power of the enemy, or an action was brought to contest the right, the 
use being, under Justinian, broken from the time of the first moving of 
the controversy {mota controversia), instead of from the litis contestation 
which had no longer the important place it had under the formulary 
system. (13, note.) 

In three exceptional cases the Qnata fide possessor might acquire by 
mucapio : — 1, under the old law (altered by Hadrian), if the thing pos- 
sessed was an inheritance, or part of one, the mala fide possessor could 
in a year, acquire the thing, whether moveable or immoveable ; 2, so 
could the original owner of a thing given over in trust as against the 
fiduciary ; and 3, the original owner of a thing sold by the State for 
non-payment of a mortgage debt could again acquire it, as against the 
pnediatoTn or purchaser from the State, but in this case two years" 
possession was necessary for immoveables. (10, note.) 

' 3. What time loas required for the qwssession io rim on in order 

that usucapio might take effect ? 

By the Twelve Tables it was provided that usucapio should be com- 
' pfeted in two years in the case of immoveables, and in qne year in the 
•case of moveables. (Tit. 6. pr.) 

The longi temporis possession introduced by the pnetors chiefly for 
the protection of possessors of provincial lands, required ten years if 
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tlie parties were domiciled in the same province, inter i^rcesentes ; 
twenty years if they were not, inter ahsentes, (Tit. 6. pr., note.) 

Justinian changed the system generally. He lengthened the time 
for the acquisition of moveables from one year to thre^ years, and gave 
the name of usucapio to the acquisition of moveables by possession 
during three years. He made the longi temporis possessio apply ko 
lands everywhere (abolishing the distinction between solum Italicwm 
and solnm provinciale)^ and he made the longi temporis possessio give 
the ownership and not merely bar actions. (Tit. 6. pr., note.) 

Possessio longissimi tempokis. — There was also longis- 

simi temporis, which possession, lasting in the case of ecclesiastical 
property and mortgaged property in possession of the debtor for forj^ 
years, and in other cases for thirty years, enabled the possessor to 
repel all actions, whatever the defect in the possession might be. 
(13, note.) 

Possession for Jiy.Q years of things purchased from the fiscus g?iYe, 
under an edict of Marcus Aurelius, complete ownership to the pur- 
chasers, whatever might be the defects of the possession, as if, for 
example, there were rights of an owner or mortgagee which the fiscus 
ought to have respected. Those dammfied by the action of the fiscus 
were during four years at liberty, under a constitution of Zeno, to seek 
compensation from the fiscus, while the purchasers had under this 
constitution an incontestable title at once. (14.) 

Y. Gift. — The second mode of acquisition /zm *6 civili noticed in the 
Institutes is gift, but, i^ess on account of the ceremonies accompany- 
ii y gifts under JustinianVTjgPsIaJioM,' a mode of 

acc| uisition separa te from tradition. I t is a delivery of" a tEm RTFom^ 
particular motive. (Tit. 7. pr.) The subject of gifts is treated of 
under three heads : gifts mortis ccmsa, gifts inter vivos, and gifts 
nuptias. 

i. Donationes mortis causa. — Gifts on account of death [donationes 
mortis causa) were gifts made in contemplation of death, revocable 
before the death of the donor, and failing if the donee died first. They 
might be made in either of twg The donor might hand over 

the thing to the donee, but the gift was not to be completed until the 
donor was dead ; or the donor might hand over the thing, giving it 
there and then, but bargaining that it was to be restored to him if he 
did not die on the occasion conteinplated. In ejther case._a Miou^}^ 
h^ certainly in. th e_,secQnd .case.. Jnst the dominmm, the -donee was 

Justinian re q uired i:ih^ L-2iy.dmat io mortis causa should be made in 
thcp resence of fixe witnesses . (1, note.) 

DondMones mortis causa very closely resembled legacies. 'XThey 
were subjected to the deduction of the Falcidian fourth^iid were not 
valid if the giver was insolvent : but the y differed from legacies in t he 
following particulars. 1. They took effect on the death of the donor 
without its being necessary that the heir should enter. 2. The same 

M M 


CkA-xd 


BOOK II. 


529 


the parties were domiciled in the same province, inter iwcesentes ; and 
twenty years if they were not, inter absentes. (Tit. 6. pr., note.) 

Justinian changed the system generally. He lengthened the time 
for the acquisition of moveables from one year to thre^ years, and gave 
the name of usucapio to the acquisition of moveables by possession 
during three years. He made the longi temporis possessio apply ko 
lands everywhere (abolishing the distinction between solum Italicimi 
and solum pirovincicde), and he made the longi temporis possessio give 
the ownership and not merely bar actions. (Tit. 6. pr., note.) 

Possessio longissimi tempokis. — There was also longis- 

simi temporis, which possession, lasting in the ease of ecclesiastical 
property and mortgaged property in possession of the debtor for forj^ 
years, and in other cases for thirty years, enabled the possessor to 
repel all actions, whatever the defect in the possession might be. 
(13, note.) 

Possession for five years of things purchased from the fiscus gave, 
under an edict of Marcus Aurelius, complete ownership to the pur- 
chasers, whatever might be the defects of the possession, as if, for 
example, there were rights of an owner or mortgagee which the fiscus 
ought to have respected. Those dammfied by the action of the fiscus 
were during four years at liberty, under a constitution of Zeno, to seek 
compensation from the fiscus, while the j)nrchasers had under this 
constitution an incontestable title at once. (14.) 

Y. Gift. — The second mode of acquisition y zw civili noticed in the 
Institutes is gift, but, unless on account of the ceremonies accompany- 
in g gifts under Justin ian VTifflElitionrtrts^^ 'a~ruode of 

acc| uisition separa te from tradition. I t is a delivery oT a tEm g^T^^mTa 
particular motive. (Tit. 7. pr.) The subject of gifts is treated of 
under three heads : gifts mortis causa, gifts mter vivos, and gifts p)T 02 )ter 
nuptias. 

i. Donationes mortis causa . — Gifts on account of death [donationes 
mortis causa) were gifts made in contemplation of death, revocable 
before the death of the donor, and failing if the donee died first. They 
might be made in either of twq The donor might hand over 

the thing to the donee, but the gift was not to be completed until the 
donor was dead ; or the donor might hand over the thing, giving it 
there and then, but bargaining that it was to be restored to him if he 
did not die on the occasion conteinplated. In ehlrer case. aM i^mghAe 
h^ certamly_ „.in tlieLjsecond .casa.iost tho dominimn, the -donee was 

Justinian re q uired fh^if^^j ^-donat io mortis causa should be made in 
iJiej wesence of fixe witnesses . (1, note.) 

Donationes mortis causa very closely resembled legacies. 'iThey 
were subjected to the deduction of the Falcidian fourtE\^iid were not 
valid if the giver was insolvent : but the y differed fromTegaciea in t he 
following particulars. 1. They took effect on the death of the donor 
without its being necessary that the heir should enter. 2. The same 
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perf3on who could take or could not take the one, could or could not 
take the other ; but capacity was regarded, in the case of donctiones 
mortis causa, at the time of the death only, not, as in the case of 
legacies, also at the time of the disposition. 8. A filirnfamiilias could, 
with his father’s permission, make donationes mortis caaisa, but could 
not give legacies of other things than his peculmm castrcnsa. 4. A 
peregrinus could make donationes mortis causa, but could not give 
legacies. (1, note.) 

ii. gi/feiatoija^os_reauh^ hut i. £.the- intentions n f th$ 

donor have been mani f ested he is bound to delix-pr A mere awr^ement 
to give was not originally binding, but Constantine enacted that such 
an agreement should be binding if in writing, and Justinian made the 
agreement binding in eyery case. Some donations looked on with 
peculiar favour, such as gifts to or from the emperor, were valid, with- 
out anything more than the intention to give being manifested \ but 
other gifts, if exceeding HOO^solidi previously to Justinian, and 500 
solidi under his legislation, needed to be registered by public deeds. Gifts 
requiring to be registered were, however, valid up to the limit below 
which registration was not necessary. Gifts, as a rule, were not re- 
vocable ; but Just inian made them revocable in case of the ingratitude 
of the donee. (2.) 

‘sroytemiu/ntd^Ls . — Gifts betwe en Imsbn.iid avid wife were 
E^MIlited Jhyiaw . But as an ociuiva lent to^die do.s contributed by th e 
wife, tlie Im sbai i^frequentiy made a^gift before marriage, donatio ante 

the husband., and this donation might, like tlie dos, be increased after 
marriage. J ustinian enacted that such gifts, like dotes, might be n ot 
mily increased, but made after marriag e, and "should receive the mor e 
app-opriate name of donationes -propterTT ustead of ante, nuptias. The 
wite, if survivor, received a portion of the donatio, equal in quantity 
I before Justinian, and 'in .value under Justiiiian, to that which the 
I husband, if survivor, would have received out’of The dos. (3, note.) 

. Jo-Stinian, in closing the subject of the mode of acquiring particular 
things % the civil law, notices that there had been at one time a mode 
of acquiring perjtis mcTJimt’di., which took effect wh en one .ioint owner 
of a slave enfranchised him in.^ucb a wayjlmt, if the enf rancliis^mt 
Fad^been effectual, t he slave would have become a citizeTr tbe HbaiG 
of the enfranchising owner passed. by accrual to the other owirniT anS 
tins other . owner beoaine the sole owner of the sla.vp..' Justinian did 
away with this by enacting that in such a case the slave should be free 
and the other part-owner should receive a pecuniaryoojnpensation froin 
the enfranchising part-owner. (4.) 

Before passing to consider the modes of acquiring groups of things, 
the Institutes deal with two subsidiary subjects, viz. 1, Separation from 
omiership of the power of alienation, and 2, Acquisition through others. 

1- . SEPAM . T10y FBQ M OwNEBSHIP OF THE PoWEK CV A r.rp^-!Amrr,-y, 

1. cannot a lw ays alienate. Two>i^e.s 
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person who could take or could not take the one, could or could not 
take the other ; but capacity was regarded, in the case of donationes 
mortis causa, at the time of the death only, not, as in the case of 
legacies, also at the time of the disposition. 3. A f lmsfamilias could, 
with his father’s permission, make donationes mortis causa, but could 
not give legacies of other things than his ])eculiuvi castrense. 4. A 
peregrinus could make donationes mortis causa, but could not give 
legacies. (1, note.) 

ii. Gi fts mt ar^jmjos require traditioiL .-.bj.]i.i l-the. intention s of t h^ 
donor have been mani f^ed he j^bouiid to^^ A mere agreement 

to give was not originally binding, but Constantine enacted that such 
an agreement should be binding if in writing, and Justinian made the 
agreement binding in every case. Some donations looked on with 
peculiar favour, such as gifts to or from the emperor, were valid, with- 
out anything more than the intention to give being manifested ; but 
other gifts, if exceeding ^QO^solidi previously to Justinian, and 500 
solidi under his legislation, needed to be registered by public deeds. Gifts 
requiring to be registered were, however, valid up to the limit below 
which registration was not necessary. Gifts, as a rule, were not re- 
vocable ; but Justinian made them revocable in case of the ingratitude 
of the donee. (2.) 

hi. Gifts fvoptf.r nnp fares . — Gifts betwe en husband and wife were 
prohi bited bv law . But as a n equiv alent to the dos contributed by th e 
wife, t he husband frequently made a gift before marriage, donatio^ ante 

nuytia s , which was the inalienable. property of the w ife man ag ed by ' 

t he liusbanci : and this donation might, like the dos, be increased after 
marriage. Justinian enacted that such gifts, like dotes, might be n ot 
mily increased, but made after marriag e, an d should receive the mor e 
■appropriate na me of donationes ?;ro;;^^r7T nstead of emte, nuptias. The 
\^ej ’ih survivor, r Reived a portion of the donatio, equal in quantity 
I before Justinian, and ’in .y^to® under Jiistmian, to that which the 
I husband, if survivor, would have received out of the dos, (3, note.) 

Justinian, in closing the subject of the mode of acquiring particular 
things % the civil law, notices that there had been at one time a mode 
•of acquiring per ms accrescendA which took effect wh en o ne join t owner 
o f a slave enfranchised him in such a way that ^hjh^nfrancliisement 
Had been effectual, t he slave would have become a citizeirT t he share 
of the enfranchising owner passed accrual to the other owner, an d 
this other owner became the sole owner of the slave^ . Justinian did 
away with this by enacting that in such a case the slave should be free, 
and the other part-owner should receive a pecuniary, cpjnp^^^^^ from 

the enfranchising part-owner. (4.) 

Before passing to consider the modes of acquiring groups of things, 
the Institutes deal with two subsidiary subjects, viz. 1, Separation from 
ownership of the power of alienation, and 2, Acquisition throngh others. 

- ■ i* Sepabation fbom Ownebship of the Power of Alienation . 

1. A^persML whoAs pwiier camiot ahoavs alienate. Two. instances 
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are given, (a) A liusban cl cannot alien ates immoveables fo rming par t 
q 1 tlie .j7as..j if Ins wife, altliough the ownership is in him. The Ux 
Julia prevented a husband selling such immoveables, when in Italico 
50 Zo, without his wife’s consent, or mortgaging them with her consent. 
Justinian enacted that immoveables, forming part of the wherever 
situated, coul d not be sold .Qr.mQrtoiagedbv evenl^h‘"^the 
c onsent of the wife ._(Tit. 8. pr.) 

{h) A pupil cannot, Avithout the authorisation of the tutor, alienate. 

The pupil could not transfer the property in anything belonging to 
him, but he could acquire the property in anything transferred to him. 
Three illustrations of this doctrine are given. 

(^) A pin3iIjni authorised coujd not enter into the c ontract of mu - 
ttum , i.e. could not lend a thing so that the thing lent became the 
property of the person to Avhom it was lent, he in his turn having to 
•give as much back. If the pupil made such a contract, he could by a 
real action get the thing back, if not consumed ; if consumed hona fide, 
he could recover the value of it by a condictio ; if consumed mala fide, 
he could get not only the A^alue, but damages by an actio ad cxhihenduni: 

(b) If the pupil u nauth orise d paid a.. .debt,.iie..coiild_ not ma ke .tlie 
money paid belong to the creditor. It was still his, and if not spent 
might be got back by areal action from the creditor ; if spent hona fide, 
the debt due by the pupil was considered as liquidated ; if spent mala 
fide, the pupil would have an actio ad exliihendum, 

(c) If a debtor made a payment to a pupil Avithout the tutor auth o- 
rising the p a yment, the money paid became the loroperty of the pupil, 
and tlie_d6bt still remained unextinguished. . If the pupil sued for the 
sum OAving, the debtor could only repel the action to the extent to 
which the pupil then had the money iii hand, and if the pupil had 
spent it all, the debtor had to pay over again. Even if the tutor 
authorised the payment, the debtor Avas not quite safe, for the tutor 
might not hand over to the pupil the money paid ; and then the praetor 
might gwe a restitutio in integrum, placing the pupil in the position 
in AAdiicli he would have been if the debt had not been paid, and so the 

^ creditor might have to pay over again. To obA’iate this risk, Justinian 
enacted that if the debtor paid under the authority of a judicial order, 
A\diich Avas to be given gratis, he AA^as to be absolutely secure, and under 
no circumstances could he have to pay again. (Tit. 8. 2.) 

2. 4 i^GTSon not oicnier can sovietimesi a lipnata. The instance given 
is that of a creditor Avho lias a power (of AAdiich he cannot be deprived 
even by agreement) olse lling the thing pled ged o r mortgaged (pigmts, 
liypotheca), Justinian enacted, that unless the parties otherAvise 
agreed, the sale should take place t wo years after notice to pa y ; and 
in tAV„o years more, if no purchaser could be found, the creditor should 
be considered the owner. (Tit. 8. 1, note.) 

ii. Acquisition through others. — We may acquire through, 1, 
2. s jjives.. belonging to us^, and, to a certain, extentr- 
slaves of A vhom Ave have thenis nfrnct: S, p rocurator s. 
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are given, (a) A l^usbaii cl cannot alien ate, immoveables fo rming par t 
q 1 tlie .j7as..j if Ins wife, altliough the ownership is in him. The leo: 
Julia prevented a husband selling such immoveables, when in Italico 
-so Zo, without his wife’s consent, or mortgaging them with her consent. 
Justinian enacted that immoveables, forming part of the dos, wherever 
situated, coul d not be sold..Qr-.mca:to:agedb^^^^ even'^^h the 

c onsent of the wife ._(Tit. 8. pr.) 

{h) A pupil cannot, without the authorisation of the tutor, alienate. 
The pupil could not transfer the property in anything belonging to 
him, but he could acquire the property in anything transferred to him. 
Three illustrations of this doctrine are given. 

(^) A pupil nn authorised coujd not enter into the c ontract of mu - 
tuum , i.e. could not lend a thing so that the thing lent became the 
property of the person to whom it was lent, he in his turn having to 
give as much back. If the pupil made such a contract, he could by a 
real action get the thing back, if not consumed ; if consumed hona fide, 
he could recover the value of it by a condictio ; if consumed mala fide, 
he could get not only the value, but damages by sm actio ad cxhihenduvi-. 

If P^ipil u nauth orise d i3aid a.. .debt,.Jie...coiild. not ma ke .the 
money paid belong to the creditoiL It was still his, and if not spent 
might be got back by areal action from the creditor ; if spent hona fide, 
the debt due by the pupil was considered as liquidated ; if spent mala 
fide, the pupil would have an actio ad exhibendum, 

(c) If a debtor made a payment to a pupil without the tutor auth o- 
rising the navment. the money paid became the property of the pupil, 
qiifl thenleht still remained unextinguished. . If the pupil sued for the 
sum owing, the debtor could only repel the action to the extent to 
which the pupil then had the money iii hand, and if the pupil had 
spent it all, the debtor had to pay over again. Even if the tutor 
authorised the payment, the debtor was not quite safe, for the tutor 
might not hand over to the pupil the money paid ; and then the praetor 
might give a resUiutlo in integrum, placing the pupil in the position 
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1. Acquisition through, — The old rule of law was 

that everything acquired by a filiusfamilias was acquired for and 
belonged to the 2 )aterfciniilias. The son might have a i^ccidium or 
property under his control, which, so far as third persons went, who 
could sue and recover to the extent of the ■peculium, was like the son’s 
property ; but the father remained the legal owner of it, and it was 
only under the son’s control because the father permitted this. The 
first change was the introduction of the peculium castuexse, doiting 
from the beginning of the empir e, consisting of everything given to a 
son on setting out for military service, or acquired while that service 
lasted. This qjcculium was the son’s ; he' could dispose of it as he 
pleased in his lifetime or by testament, but if die did not, disipnao. of J t 
b y testament, then his fath erL took it not as the lieir of the son, but as 
t he claim ant of a yecuUmn . dyistiuia.n , bn\v/:>vAT;^-ixIlQ wed the childre n 
or brother oi ih^Minsfamlllcis to take the peculium before the fatlier . 
The next change w^as the introduction by Constantine, or perhaps 
previously, of the peculium quasi-c a . i.e. proper tv acouire d 

by the son in person aL a ttendance on the emperor ; and tins peculium 
foo could, under Justinian, be, like the castrense^ given by testament. 
(Tit. 9. 1, note.) 

Lastly, Constantine introduced the peculium adventitiu m, which, 
having been prev iously confiii ed, to property coming from a mother o r 
maternal ancestor , or hu.shiimLm’..-r\Yi^ ^ made by Justinian to 
include all property c o ming to the exc ept th e 

vrofectitiwn, i.e. t he property coming to him from tlie father him seK. 

O f this pec'ulium a dventitium the son had the o ^ynershij 2 ., fatlier 

u-siifxpct. (Tit. 9. L) From the falling under Ihe three 

)ve heads as not belonging to the father, a third used to be deducted 
by the father when he emancipated the son. Justinian gave the fath er^ 

' the usufruct of half, instead of the ownership of a tliird. of such 
^ peculium, in case of emancipation. (2.) 

2. Acqtiisition through slaves.— {a) T he s la ve stipulates for 
master’s benefit, but cannot make his master’s position wor^e. The 
slave enters on an inheritance only if the master directs him, for the 
inheritance may be such as to cause loss. The slave takes a legacy 
for the benefit of the master whose slave he was at the date of the 
decease of the testator. The slave possesses for the master, who must 
have knowledge of the possession and supply the rmmi'u s , th e slave 
o nly being capable of phy sical detentin-nt^Pvp.Apf. when the~~sia^ 
possessed a thing as part of his peculium ; for the master, in allowing 
him to create this peculium (which always belonged to tlie master), 
has exercised the animus necessary for possession. And what is here 
said of the slave may, with the necessary^ exceptions as to the pecioUa 
castrensia, quctsi-castrensm, and ccdventitico, be said of the films - 
familias, who equally stipulated for his father’s benefit, could not make' 
his father’s position worse, took inheritances gnly under his father’s 
direction, received legacies for his father’s benefit, and possessed 
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physically for his father, but needed his father’s animv.s loossidendi, 
(3, note.) 

(h) Through slaves of whom any one has the usufruct, li ^ acquires 
whatever they acquire fincluding possession as well as ownership) by 
m eans of anything belonging to the usufructuary or by their own 
la hoiLX.. Ever ything which they acquire, as for example_an jn: 
h eritaiice_^r:, aJj£^iaiC£.^is acQurr^ The^same may be 

said of a slave possessed bona fide, but who is really not the slave of 
the possessor, either as being free or belonging to another. K the 
slave possessed bona fide becomes in time the property of the possessor 
by usucapio (which cannot happen in case of a slave of whom there 
is a usufruct), he acquires thenceforth everything for the owner by 
usucapio, (4.) 

3. Acqumtion through procurators. — On the other hand, a man 
could not acquire by means of free persons not in his power or pos- 
sessed by him bona fide, nor by slaves belonging to another, of whom 
he had neither the usufruct nor the bona fide possession. He could 
acquire nothing ^ per extraneam personam,' except that a procurator 
could acquire possession for his 23rincipal, even when his principal did 
not know of the acquisition, and then if the thing possessed was handed 
over by the owner, the ownership was acquired by the principal in any 
case, but if it was not handed over, then the usucapw began to run on 
behalf of the prmcipal only from the time when he knew of and adopted 
the possession, (o.) 


Testaments. 

We now come to the first mode of acquiring tinker sitates reriim, 
viz. by testament, and this subject occupies the rest of the Second Book. 

We have to consider (1) the legal position of the maker of the 
testament : {a) how he must make it, which will vary according as he 
is or is not a soldier ; (6) who are legally incapable of making wills ; 
(c) the duties and powers of the testator as to the dismherison, insti- 
tution, and substitution of heirs ; (d) the causes that make a testament 
invalid ; and (2) the legal position of those who take wider atestatnent, 
that is, of (a) heirs, (b) legatees, and (c) those who receive or benefit 
by a trust. 

L Legal Position of the Makek of the Testament. 

1. Fokm op the Testament. — In the earliest period of Eoman 
law, a testament might be made {a) in the calata comitia. called twice 
a year for this purpose, where the getites watched over the transfer of 
the hereditas, or (b) in yrocinctih in time of war, when an army was 
setting out to fight. Then a new form of will was introduced in the 
shape of a fictitious g ale, by which originally the heir figuring as the 
familice einptorVou^t the inheritance from the testator in the presence 
of the holder of the scales and^ five, witnesses. Afterwards the familice 
emptor became merely an outsider, going through the ceremony for the 
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benefit of the heir, whose name Avas concealed during the lifetime 
of the testator. (Tit. 10. 1.) 

Then came the praetorian testament . Th e form of sale wa s no 
lon ger requ ired. The lihripc-ns and the famUicd eniptor became Uyo 
afi( htionaI Avitnesses . making seven in all, bat the seven Avitnesses had 
to go through a neAV formality. They had to seal the testament AAnth 
their seals. (2.) 

Lastly came the imperial f orm of Avill i ntroduced in the fifth century 
by Theodosius the SeconHI Here a new precaution Avas introduce d : 
the seve n Avitnesses had not only to seal, bu t t o subscribe the testament, 

md sK h«'dA:bf> could not AAuite, an eight h-witnass. laid 

to subscr ibe for him. This testament Avas said to be tviyartitmyh^^ that 
is, taking its origin from three sources. Tlie jiecessi ty f or the. ■testa- 
men t beh ig made at o ne sin gl e time, and the n ecessity 
Q f seven Avitnesses. cam e fro m the o ld .civiL.law ; th e sealing of th e 
testament by the witnesses came from pnetorian lavv,^ th e sub sculp tiQii 
o f the Avitnesses and the testator came from impevind ... L ua:, (8.) 

^Justinian added, and subsequently abolished, another requirement, that 
the name of the heir should be in the handAvriting of the testator or of 
one of the AAutnesses. (4.) 

It made no difference Avhat seal the Avitnesses used, and before the 
time of Theodosius and Yalentinian they used, and after that time they 
AA^ere obliged, to Avrite by the side of the mark of their seal their names 
and the name of the testator. (5, and 2, note.) 

Any one, as a general rule, could be a Avitness Avith Avhoni the 
testator had tcstamenti factio, i.e. to Avhom he could leaye his inherit- 
\’ance. But there Avere exceptions : such as Avgixii^n, childre n below the. 
A ge of pi ibjertv, sla ves , the mad, the deafi^the duml^ and persons con- 
sidered as m t&slahile s on a ccount of haAd ng comm itted c extaiii offences, 
such a s Avriting libel s or d enying their signatm!u .±Q ni former* testame nt 
; Avlij ch they had Avitnessecl (6. ) A testament Avould, hoAA^ever, be valid, 
although witnessed by a slaA^e, if, at the time of AAutnessing it, he was 
reputed to be free. (7.) Members of the same family might be Avitnesses 
of the same testament (8) ; but the -films f aw iliaH could not ben a 
witness o f the father’s testjUA^^^ ut^ u frr - could the f atlier be a AAdi aLags 
of the sonA testam ent fl.ffecting ]iis (<),) Neithe r 

' tli e heir nor anyone in the same family Avith 
but legatees and 
mighty (10, 11.) 

The testament might be written on any material, Avax, parchment^ 
&c. (12) ; and any number of cojDies of a testament might be made. 
(18.) ^tes tonent need n ot be made in writing a t all. Jt might be 
merely nunci^ gv eT thaf isrthe testator might orally declare h is Avishes 
jfl the presenc^f ^gvnn Avitnesses. (14.) 

Military Tes laments .^^SpeciaF^rivileges, hoAvever, as to making 
testaments were accorded to soldiers by Julius Caesar, and confirmed by 
other emperors. A soldier, AAhile serving in a campaign, Avas not re- 
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quired to observe tlie formalities incumbent on civilians : and this 
applied to a soldiei JiUusfamilias making a testament as to his 
limn castrense. But if he was not in a campaign, the filmsfmnilias 
had to observe the usual formalities. Under Justhuan it was un- 
doubtedly necessary that the soldier’s testament should be made during 
a campaign, but -whether this had previously been the law is doubtful. 
(Tit. 11. pr.) _ ^ 

The following were the chief privileges of soldiers with regard to 
military testaments : {a) All that was necessary for the validity of a sol- 
dier’s testament -v^^as that he should have meant in some way to ex];)ress 
his testamentary intentions ; if orally, m the presence of a witness. 
(5.) Any wnrds would suffice to institute his heir. (Tit. 11. 1.) (c) The 
soldier might die partly testate and partly intestate. (G, note.) {d) He 
need not disinherit his children by name. (Tit. 13. 6.) (c) His testa- 

ment would not be rendered invalid by those causes which w^oulcl render 
invalid the testament of a civilian ( 2 Xiganus), and his testament, how- 
ever informally made, would suffice for revocation of a previous testa- 
ment. (Tit. 17. 2, note.) (/) He could institute as heirs persons 
generally incapacitated, such as dci)ortati and (Tit. 11. 6, 

note.) {(j) He could give more than three-fourths of his property in 
legacies. (Tit. 22. 3, note.) iji) He could dispose of the inheritance by 
codicils. (Tit. 11. G, note.) {i) He might make a testament although 
deaf or dumb. (2.) (/) A testament made irregularly before he acquired 
the power of making a military testament became vahd as the expression 
of his wishes after he had acquired that power. (4.) (h) Nor did a 

minima capitis deriiinutio affect the validity of a military testament, nor 
the two greater kinds, if inflicted for merely military offences. (5, note.) 

( /) The rule treating institutions cx certo tempore or acl certurn tempiis 
as a superfluity did not extend to military testaments. (Tit. 14. 9.) 
{m) Soldiers could make a testament for their children without having 
made their own, and could substitute to emancipated children and to 
strangers. (Tit. IG. 9, note.) 

The testament of a soldier made without the forms required from 
civilians remained in force for a year after his discharge {post mis- 
sionem) ; and if he inserted a condition that could not be fulfilled within 
a year, yet his testament was valid, supposing he died while he could 
make a military testament. After a year from his discharge had 
elapsed, he was obliged, to die testate, to make a testament with the 
ordinary forms. (Tit. 11. 3.) 

2. Persons incap arle op Testation. — All persons, how^ever, could 
not make testaments. This power was confined to Bomaii citizeimj siiLi 
juris. _ The filiusfamilias could, how^ever, dispose by testament of his 
peculimn castrense, and this privilege was first in some, and then in 
all, cases extended to the pecnliuni quasi-castrense (Tit. 12. pr. ; Tit. 
11. G) ; the father taking tliesepecmlia, however, by iliepatriapotestas, 
if the son died intestate leaving no child or brother. (Tit. 12. pr.) 
' Children under age, mad persons, except in lucid intervals (1) ; inter- 
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dieted prodigals (2) ; deaf and dumb and blind people, except under 
special precautions provided by the emperors (3, 4), could not make 
testaments. 

Captivity. — A testament made by a man during captivity "was in- 
valid, but a testament made before he became captive was valid, by the 
jus postliminii, if he returned ; or if he died, by a deduction from the 
terms of the lex Cornelia., punishing the forgery of the testament of a 
person dying in captivity. It was argued that a testament made by a 
person who subsequently died in captivity must be valid, or the law 
would not punish a forgery of such a testament. (5, note.) 

3. We now come to the rules as to the {a) disinherison, (5) institu- 
tion, and (c) substitution of heirs. 

(a) Disinheeison. — The sul Jieredes,. of the testator, i.e. those 
persons who were made sui juris by his death, had such an interest in 
the inheritance that if he wished to exclude them he must do so ex- 
pressly. He had to exclude his son s bv name, and if he did not, the 
testam ent was wholly invalid. Other std Jiere de s^ such as da u ghters , 
he might .ex clude b y the general term but if he 

did not do this, then the testament was not invalid, but these excluded 
sui heredes took by a kind of accrual their proper share, if the instituted 
heirs w^ere sud heredes, and half the inheritance if the instituted heirs 
were strangers, (Tit. IB. pr. note.) 

The birth of a new sutis hares after the testament had been made 
introduced a new participator in the inheritance, and unless this person 
was expressly disinherited by anticipation, the testament was made in- 
valid. The term posthumous was in strictness applied to any person 
born after the death of the testator. In the theory of law, post mni were 
could not ba Jns tituted or disinher ited ..;Aui the- 
ciyil,,l^..permitted the institxitioiiij f sui heredes. born, „a£t£K4he 
deajhm£ihe.4estator (1, note); and the the 
institution of postumi sui heredes, conceived before and born after the 
date of the testament, but born before the testator’s death {postwmi Vel' 

, leiani). (2, note.) And p)ost'umi who could be instituted must be dis- 
inherited. The jurist Gallus Aquilius invented a form of institution 
by which the case was met of a son dying in the testator’s lifetime, and 
then the testator dying, and then there being a posthumous son of the 
son, who would be a stms heres of the testator. (1, note.) 

There was also another way in which new sioi heredes might come 
into existence after the date of the testament. A son might die in the 
lifetime of the testator, and then the children of that son would pass 
into the rank of sui heredes. The le^iMp/la Velleia, by a further pro- 
vision, permitted the disinherison of all such children, who were said 


to he p)ostumorum loco {postum\gtias.LVeUeia7ii), (2, note.) - 

The„disiiih.eri, son ofy^P iji^m hadto be made nomination : Quicumepue 
mihi films genikis fuerit exheres esto. (1.) PosUmice might be disin- 
herited by the general ce^teri clause. It was, however, necessary that 
the yosk imm, if ^isinherited by the general clause, should have ^ some- 
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t]-) 1 11 j to show they were not passed over through forget- 

fulness. (1.) Other persons, who came into the family after the date 
of the testament, such as children subsequently adopted, an(L £hildmi 
bot h conceived and born after the date of the testam Bixi^i the lif etime 
of the testaior^ie^essarily inva Mated the testament . (2, lioteT) 

So far we have been considering the ]3rovisions of the civil law. The 
praetor also came to the aid of those who were not, in his opinion, pro- 
perly disinherited, by giving them honor urn ijossessio contra tahulas. (3.) 

If a daughter or a grandchild was omitted, the praetor permitted the 
testament to be set altogether aside, but the Emperor Antoninus made 
a distinction, and allowed the daughter to have only what she would 
take by the jus accrescencli, that is, her share, which, if the instituted 
heir was a stranger, would be one-half, whereas the grandson, if omitted, 
could get the testament set aside, and would take all the inheritance, 
as against an instituted stranger. (3, note.) 

; Und er the praetoria n law gran dsons as jwell as sons m ust be disin- 
■ he rited nominatiru . (3, note.) Perhaps also the praetor did not permit 
the testament to be set aside because a son had not been properly dis- 
inherited who died in the lifetime of the testator, although the law is 
laid down by Justinian positively to this effect, that the testament was 
vpso facto invalid in such a case. (Tit. 13. pr. and 3, note.) 

The praetor required ail sons and grandsons to be disinherited, whe- 
ther they were or were not in the power of the testator, provided they 
were not in another family. This included those emancipated (3), and 
those given in adoption and subsequently emancipated by the adoptive 
father. (4.) The emancipated son, however, had to bring into account 
the property he had acquired since emancipation, if the effect of his 
getting the testament set aside was injurious to a properly instituted 
suits her as. (3, note.) 

j^ustinian made some further changes. 1. He required the child 
and the grandchild, male or female, whom it was necessary to disin- 



herit at all, t o be disin)iprrited_7m3im^flj b;z.. (o. ) 2. In case this was not 

done, the testament was absolutely invalid. There was no longer an y 
i us accrescencli for daughters a nd grandchildren. (5. ) 3. The testator 

was obliged to disinherit nonniT^m liis chil(r^ven in adoption to any 


one but an ascendant. (5, note.) 


Soldiers in expeditione were not obliged to disinherit expressly any 
one. (6.) Mothers and maternal ancestors, also, were not obliged to 
disinherit expressly those who would, have taken their inheritance ah 
intestato. Their silence was sufficient ; but then these persons, if un- 
justly passed over, might present a querela inofficiosi testamenti, just 
as those might wdio, although disinherited in due form, complained . that 
their disinherison was unjust. (7.) 

{ b ) Institution. — TheJnstitution of the heir was t h e basis of th e 
wh ole testamenL In the old law some such formal phrase as Titius 
iL&FHlesto Avas considered necessary; but, under the empire, any form 
of institution would suffice. (Tit. 14. pr., note.) 
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Who could he iiistltutcd. — Those only could be instituted heirs who 
had the testamentl factio with the testator, who had, in the old lan- 
guage of the law, the comuiercimu with him. Many i^ersons, however, ' 
who had not the testcuiicntl facilo in the sense of being able to make a 
testament, had the testamentl factio in the sense of being capable of 
being instituted as heirs, as, for instance, persons below the age of 
puberty. Among those who could noLbe insti tih]eLl^wnre^ nc7‘cy/-r'^^^^ 
d evortccti, and uncertain 001 * 30118 : an example of an uncertain person 
being ' whoever shall marry my daughter,’ but a person, whom the 
testator had not seen was not an uncertain person. (12.) Th e inst i-' 
tution of uncertain persons was permitted bv Justinian., Furtheivit 
was not permitted to institute municipalities ; the gods, with certain 
exceptions, ( and so forth; a.nd, under the law of .Jiistinian, certain 
others, as apostates, heretics, or persons whose institution seemed con- 
trary to the rules of law or of justice as to marriage ; and, though 
ccelihes and orhl could be instituted as heirs, the former took (unless of 
an age too young for marriage, or in case of near relationship to the 
testator) nothing, and the latter only half of what was given tliem by 
the testament, so long as the lex Papia Po 2 )j)cca, abolished by Con- 
stantine, was ill force. (Tit. 10. 0, note.) 

histitution of Slaves.- Thf^ m3.pLl-i.t institute his-slave, ami , 

under Justinian^ without expressly enfranclii sing Innn and Justinian 
permitted the institution of a slave in whom the testator had only a 
bare ownership, the slave having, Iiowever, still to serve the usufruc- 
tuary ; but a mistress could, not institute, and so enfranchise, a slave 
accused of adultery with her. (Tit. 14. pr.) The slave of the testator, 
if instituted, was obliged to take the inheritance, if not emancipated 
before the testator’s death. 

If the testator instituted the slave of another, the master of the 
slave decided whether the slave should accept the inheritance, and the 
slave took it for his master, or masters, if there were several, rateably 
(3) ; and if the master of the slave was dead, the slave could take the 
inlieritanee of the testator for the. benefit of his dead master’s inheri- 
tance. (2.) I n order to decide, in cases of tlie slave being alienated, for 
what master the i nheritance was taken. it<^nis necessary to look _tp the 
ti me wlien thelhlieritance was actually accepted , as the slave took the 
inheritance for the master to whom he then belonged. (1.) 

A testator might appoint one heir, or many as lie pleased. (4.) 

Calculation of the parts of an inheritance . -The calculation of the 

parts into which the testator divided the inheritance was made in the 
terms of the as, its multiples and its fractions. The real as contained 
folQix e . ounces , but the testamentary as, or unit oTJhe inheritance, was 
lie fd'to conlaih as many ounces as the testator pleased. A person could 
lablTdie partly testate and partly intestate, and so, if a testator insti- 
tuted only one heir and gave him six ounces, it was held that the as 
in this case only contained six ounces, and he took the whole. (5.) If 
he instituted several heirs, and the number of parts, or ounces, he gave 


538 


SUMIMAKY. 


Who could he iiistltutcd. — Those only could be instituted heirs who 
had the testamentl factio with the testator, who had, in the old lan- 
guage of the law, the comuiercimu with him. Many i^ersons, however, ' 
who had not the testcuiicntl facilo in the sense of being able to make a 
testament, had the testamentl factio in the sense of being capable of 
being instituted as heirs, as, for instance, persons below the age of 
puberty. Among those who could noLbe insti tih]eLl^wnre^ nc7‘cy/-r'^^^^ 
d evortccti, and uncertain 001 * 30118 : an example of an uncertain person 
being ' whoever shall marry my daughter,’ but a person, whom the 
testator had not seen was not an uncertain person. (12.) Th e inst i-' 
tution of uncertain persons was permitted bv Justinian., Furtheivit 
was not permitted to institute municipalities ; the gods, with certain 
exceptions, ( and so forth; a.nd, under the law of .Jiistinian, certain 
others, as apostates, heretics, or persons whose institution seemed con- 
trary to the rules of law or of justice as to marriage ; and, though 
ccelihes and orhl could be instituted as heirs, the former took (unless of 
an age too young for marriage, or in case of near relationship to the 
testator) nothing, and the latter only half of what was given tliem by 
the testament, so long as the lex Papia Po 2 )j)cca, abolished by Con- 
stantine, was ill force. (Tit. 10. 0, note.) 

histitution of Slaves.- Thf^ m3.pLl-i.t institute his-slave, ami , 

under Justinian^ without expressly enfranclii sing Innn and Justinian 
permitted the institution of a slave in whom the testator had only a 
bare ownership, the slave having, Iiowever, still to serve the usufruc- 
tuary ; but a mistress could, not institute, and so enfranchise, a slave 
accused of adultery with her. (Tit. 14. pr.) The slave of the testator, 
if instituted, was obliged to take the inheritance, if not emancipated 
before the testator’s death. 

If the testator instituted the slave of another, the master of the 
slave decided whether the slave should accept the inheritance, and the 
slave took it for his master, or masters, if there were several, rateably 
(3) ; and if the master of the slave was dead, the slave could take the 
inlieritanee of the testator for the. benefit of his dead master’s inheri- 
tance. (2.) I n order to decide, in cases of tlie slave being alienated, for 
what master the i nheritance was taken. it<^nis necessary to look _tp the 
ti me wlien thelhlieritance was actually accepted , as the slave took the 
inheritance for the master to whom he then belonged. (1.) 

A testator might appoint one heir, or many as lie pleased. (4.) 

Calculation of the parts of an inheritance . -The calculation of the 

parts into which the testator divided the inheritance was made in the 
terms of the as, its multiples and its fractions. The real as contained 
folQix e . ounces , but the testamentary as, or unit oTJhe inheritance, was 
lie fd'to conlaih as many ounces as the testator pleased. A person could 
lablTdie partly testate and partly intestate, and so, if a testator insti- 
tuted only one heir and gave him six ounces, it was held that the as 
in this case only contained six ounces, and he took the whole. (5.) If 
he instituted several heirs, and the number of parts, or ounces, he gave 


BOOK n. 


539 


to each came, in the whole, to 11 or 13, this was taken to he the 
numher included in the as» But if he gave two parts to one, and two 
to another, and instituted a third heir, without expressing how many 
parts were giveii him, then recourse w^as had to the normal as, and 
this third heir had the number of parts (eight) necessary to make up 
the twelve ounces of the as ; or if the parts given reached, or exceeded, 
twelve, then the testator w^as supposed to have had the double as, or 
dupondim, in mind, and the instituted heir, to whom no express 
number of parts \vas given, took the number of parts necessary to make 
up the dupondius, i.e., if twelve w^ere given, he took hvelve, or one half 
of the inheritance, and, if more than twelve, as thirteen or twenty-five, 
wnre given, then he took enough parts to makeup the or, if 

necessary, the tripondins. The fractions of the d iqwnditts or tripondius 
could, of course, be brought back to fractions of the as. (0, 7, 8.) 

Condi fl(maLJnsPi.tu tion . — Sul lieredes .could not be instituted condi- ' 
t ionally unless the condition was one in th eliLnwiJup o -w er to fulfil, a nd. 
was one lawful to carry out, but otheiil ieirs mi glvkb e instituted condi - 
t ionally . (0.) An impossible condition— and conditions of a kind con- 
trary to law or honl uiores were reckoned among impossible conditions 
— was treated simply as if it had not been inserted at all, and the in- 
stitution was valid, (10. ) So too, if an heir was instituted hnm,^or.to, 
a^certainjime, this was treated as something altogether superfluous, 
for to say that a man, after a date, or up to a date, should be heir, 
offended the rule that a testator could not die partly testate, and also the 
rule seuLcl hares semper hares. But if the time was uncertain, in the 
sense that the heir was to be heir when a thing did happen that must 
happen some time, as when A died, this uncertain time was looked on 
merely as a condition, and the inheritance was in abeyance until it was 
seen whether the instituted heir survived A. If he did, he entered on 
the inheritance, and, in all cases, when an heir entered on a condition 
being fulfilled, his rights were made, by his entering, to date back to 
the time of the death of the testator. 

(^) SuBSTiT UTiQx , wliicli was either ord^my, or to a pupil. Suh- 
stltutio vuhjaris, as opposed to pup) II lav Is, was the institution of another 
heir in case the heir first named did not take ; and the law allowed any 
number of such substitutions, to winch resort was had, partly from the 
prevailing wish not to die intestate, and pg^rtlv because, wliile tlieLhx . 
JidMLjet JPcmia Povvaut w^as in operation, the testator, bv substituting 
aox-heir, ' could give to a p ei^o n he wished to benefit, the share of an 
alified from taking under this law . (Tit. 15. pr. 

One important use of tl^now^er of substitutlonwYas that whiyli re- 
.o-fl,rd ed t‘s , Three instances dxe given w-hich show the benefits of 

substitution to eQ-heirs_. i. Their position, if substituted to each other, 
w’as better than their position under the law of accrual, jus accresce/ndl. 
For though the share of an instituted heir who did not take it passed 
to co-heirs by the right of accrual, the effect was not the same as in 
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€ase of substitution, f or those substitutecLliad a liberty of choice as to 
taking this vacant share, whereas they must take wliat accrued to them. 

ii. The surviving substituted co-heirs might possibly get more in 
the case of one of their number dying, for one co-heir might die after 
entering on his own share of the inheritance, but before the share of 
a co-heir subsequently renouncing was offered him. If there was no 
substitution, the heirs of this co-heir would take by accrual the vacant 
share ; but the benefit of substitution was personal. If the co-heir did 
not live to take the vacant share, it did not go to his heirs, but went to the 
surviving co-heirs, who thus had the advantage of excluding his heirs. 

hi. Un der the lex Julia et Paiyia some persons might talce wlmJ -, 
^vaS- given th e m as co-lieirs, who. coul d not take cad/uca. • Sub stitution 
might be beneficial to them, and they took as substituted heirs what 
they were disqualified from claiming as caduca, (1, note.) 

Unless the testator otherwise provided, substituted co-heirs, if in- 
stituted with unequal shares, took the same unequal shares of what 
they got by substitution. (2.) If one of two co-heirs is substituted to 
the other, and a third person is substituted to the substituted co-heir, 
the third person is taken to be substituted also to the other co-heir, and, 
if both co-heirs die, takes the shares of both, although the co-heir to 
whom he was expressly substituted, died first. (B.) If a testator sub- 
stituted an heir to an instituted heir, who, really a slave, was thought 
by the testator to be free, the master of the instituted slave and the 
substituted heir were permitted, by a kind of rough equity, each to 
take half. (4.) 

Substit'iitio — Custom had also sanctioned what was 

termed pupillaris suhstitutio. A testator might, but only as a part of 
his own testament (Tit. 16. 5), substitute to each or to any of his chil- 
dren in his p^ of making the testament and at his 

death (including posthumous cliildren) (4), if they became heirs, but 
died und er the legal age of puberty, or any previous date fixed by the 
testator (8) ; and a person substituted (whether specially named, or 
generally, as whoever might be the heir of the testator) (7) to such a 
child, was considered to be substituted both by vulgaris suhstitutio, so 
that he took if the child never lived to take the inheritance, and by 
^ujpillaris suhstitutio, so that he took if the child lived to take the 
inheritance but died under puberty. (Tit. 16. pr.) A substitution 
(quasi-piqoillaris) , framed on the model of the pupillaris, permitted 

apx ascendant to substitute to persons of puberty deprived of reason 

any one of the descendants, or, if there were none, one of the brothers 
of the'insane^^ (1.) 'Ey pupillaris suhstitutio the one testament of the 
father operated on two inheritances, and the substituted heir took ail 
the inheritance of the son, and not only that which came from the 
father. (2.) The father might, if he thought proper, substitute, without 
letting the name of the substituted heir be known, unless the son died 
within the age of puberty, so as to guard against the substituted heir 
Imowiiig that he had an interest in the death of the child. (8). Fathers 
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any one of the descendants, or, if there were none, one of the brothers 
of the'insane^^ (1.) pzipillaris suhstitutio the one testament of the 
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the inheritance of the son, and not only that which came from the 
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Imowing that he had an interest in the death of the child. (B). Fathers 
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might substitute to clisinherited children, but not to emancipated, as 
they were no longer in the testator’s power, and the ixctria ijotestas 
was the basis of the custom. (4, note.) If the imimhes was arrogated, 
the substitution was at an end, but the arrogator was obliged to under- 
take, in case the child died impiLbes, to give up to the substituted heir 
all he would have taken if the substitution had remained in force. (4.) 

As the basis of the custom was the patria potestas, a father could 
not substitute to a stranger or to a son above the age of puberty. All 
he could do was to impose a fideicommissum on the person instituted, 
binding him, if lie died within a certain time, to give back that which 
came to him from the testator to the person whom the testator wished 
in that case to benefit. (9.) 

4. Causes that made a Testament invalid. — A testament legally 
made remained valid until revoked [ruptuin) or rendered ineftectual 
{irritum). (Tit. 17. pr.) 

{a) Testamentitm ruptiom , — A testament^ was revoked [riiptitm), 1, 
by the subsequent arrogation or (if the testator was an ascendant) 
adoption of a sum heres, unless the new suns hares had been insti- 
tuted by anticipation. (1.) 2. By the testator subsequently making 

another testament vahdly made or made in any way under which there 
could have been an heir. (2.) If the heir under the second testament 
could take ah intestato, the second testament, although not made with 
sufficient formalities, revoked the first, and was treated as an expres- 
sion of the testator’s wishes binding on the haras ah intestato. (2, note.) 
8. The testament was also revoked by the testator tearing or defacing 
it, or, if it had been made ten years when the testator died, by the 
testator having before witnesses, or by a deed, signified his wish that 
it should not remain in force. (2, note.) If the heir in the second 
testament was instituted for certain things only, and it was declared 
that the first testament should be valid, the first testament was revoked, 
but the lieir in the second had to content himself with the things so 
given him, or with a fourth of the inheritance, as would be most 
favourable, and had to restore the rest of the inheritance to the heirs 
instituted in the first testament. (3.) 

Testament'um irritum.-— K testament was rendered inefiectml {irri- 
tim) by the testator subsequently undergoing a capiifs damimitio. 
But if the testator had reverted to his former position, and had been 
a citizen and 5 at the time of his death, then the praator would 

give the heir instituted in his testament honorum 2 ^ossassio secundum 
tahulas, a distinct expression of the testator’s wish to that effect being, 
liowever, required in case a testator who w^as arrogated after making 
the testament had been subsequently emancipated. (G, note.) The 
emperors, after Pertinax, would not accept an inheritance when they 
were instituted on account of a suit, or to cure the informality of an 
informal testament, or if instituted by word of mouth. (8.) 

{ b ) Quebela inofficiosi testamenti.— Under the general head 
of the invalidity of testaments we have to notice the special cases when 
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a testament would be attacked as IjioffkiosniJi. There were certain 
persons who might bring an action called the querela inojflciosl tesia- 
menti before tlie cenfumrlrl, to have the testament set aside, althoiigli 
it was formal^ perfect. The ground of the action was that the testator 
had not done his duty by them in liis testament, and that lie had cast 
a slur on their good fame by unjustly excluding them from sharing the 
inheritance, and, if this was made out, the testament was set aside 
under the fiction that the testator could not have been of sound mind 
when he made his testament. (Tit. 18. pr.) 

On the ground of being unjustly disinherited or omitted, children, 
including posthumous children and children adopted by an ascendant 
(2), might attack the testaments of fathers or grandfatliers in whose 
power they were. (Tit. 18. ])i\) 

On the ground of being unjustly omitted, children might attack' 
the testament of tlieir motlier, and grandcliildren those of their 
maternal grandfather. (Tit. 18. pr., note.) 

Parents might, if omitted, attack the testaments of tlieir children ; 
and if infamous persons were preferred to them, brothers and sisters 
of the testator might attack the testament, and this liberty^ which 
originally was given only if tlie tic of agnation continued, was extended 
by Justim^^ to brothers and sisters, if the tie of agnation liad ceased, 
and even to brothers and sisters of the half, blood on either side. (1, 
note.) No more distant relation could bring the action, nor could any 
one bring it, unless as a last resource, and if he could not get a, ny thing 
any other way. An arrogated pupil, for example, disinherited by the 
aiTOgator, had the quarta Anionrna, and so could not bring the querela 
de iuofjicmo. (2, note.) 

Portio Icrjitima, — No one, if anything whatever was left to Iiim by 
the testament, could attaclc it as iiwfflciositvi. But he had a right to 
■ bring the actio in supqdementum legitimce, to have that which was left 
to him made up, if below, to the fourth part of that whicli lie would 
have taken ah intestato. Before Justinian, if the gift to him liad not 
reached the amount of this fourth, he could attack the testament, unless 
the testator had directed that the deficiency should be made up to Iiim. 
Justinian directed the fourth to be made up witliout tlie direction on 
the part of the testator. (8, and note.) 

If a person received the fourth part in any way imdor the testa- 
ment, as heir, legatee, or fiJekoriirnksa-rius, or by a douadio viortiH 
causa, or had received it by a donatio inter vivos, expressly <.rs this 
fourth, or for the purchase of military rank, or had received it irom a 
parent, as part of a dos or donatio ante nuqrtias, this person could not 
attack as inofficiosnm the testament of the person from wliom. the part 
was thus received. (G, and 7, note.) 

If there were several persons entitled to bring the action, each was 
to have the fourth of what he would have taken coh iiiiestaio. (7.) 

Extinction of the ucAo7z.- -The riglit to bring the actio de iiiojficioso 
was extinguished, 1. By the person entitled to the q-uarla legitinia 
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note.) No more distant relation could bring the action, nor could any 
one bring it, unless as a last resource, and if he could not get a, ny thing 
any other way. An arrogated pupil, for example, disinherited by the 
aiTOgator, had the (piarta Antonina, and so could not bring the querela 
tie inofjicimo. (2, note.) 

Portia lerjitinia.; — No one, if anything whatever was left to Iran by 
the testament, could attaclc it as in officios icn/:. But he had a right to 
■ bring the actio in suqjjAevientum legitimee, to have that which was left 
to him made up, if below, to the fourth yoart of that whicli lie would 
have taken ah intestato. Before Justinian, if the gift to him liad not 
reached the amount of this fourth, he could attack the testament, rmless 
the testator had directed that tlie deficiency should be made up to liim. 
Justinian directed the fourth to be made up witliout the direction on 
the part of the testator. (8. and note.) 

If a person received the fourth part in any way imdor the testa- 
ment, as heir, legatee, or fiJckornriiissa-riu.s, or by (Jonalio -inortis 
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fourth, or for the purchase of military rank, or had received it irom a 
parent, as part of a dos or donatio ante nuptias, this person could not 
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If there were several persons entitled to bring the action, each was 
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Extmction of the -The riglit to bring the actio de inojfioioso 

was extinguished, 1. By the person entitled to the; quarla legitinia 
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liayiiig died witliont haying manifested an intention to dispute the 
testament ; if he had done so, the action passed to his heirs. 2. If he 
had allowed a certain time, at first fixed at two years, and after^vards 
at five years, to elapse without bringing the action. 3. By acquiescing 
directly or indirectly in the testament (7, note) ; but a tutor who had 
acquiesced in the testament on behalf of his pupil might still attack 
the testament on his own account (4), just as, if he had attacked the 
testament on behalf of the pupil unsuccessfully, he did not lose to the 
fisciis what Ayas given to himself, this being the usual penalty of un- 
successful attack. (5.) 

System of the Novels. — Justinian in the Novels introduced anew 
system. (7, note.) 

1. The portio lecjitima Avas fixed in a new way. If the number of 
those who could claim it was four or a less number, then they were all 
together entitled to one-third of the testator’s wdiole inheritance, which 
third they shared between them ; if more than four, to one-half. 

2. Tliose entitled to receive 2 b portio legitma must be instituted as 
heirs, and it was not enough to prevent the testament being attacked as 

got their portions in some other way than as heirs. 

3. If the testament was set aside as to the heirs, it still remained 
in force for all else, for trusts, legacies, and so forth. 

4. The causes of just disinherison wwe enumerated, and on a 
specified one of these the testator must express himself to be acting. 

II. Legal Position of those taking undek a Testament. 

This is the second head of testamentary law, the legal position of 
the testator having been the first. Those taking under a testament 
were, 1, Heirs; 2, Legatees; 3, Fideicommissarii. 

I. Heies. — Heirs are of three kinds : (1) Necessarli ; (2) Sid ct 
necessarii ; and (3) ExtraneL (Tit. 19. pr.) 

Heracles Necessarii. — Tlie hares nccessarius w^as a slave instituted 
by his master. He became at once free on the death of the testator, and 
he had no option as to taking the inheritance. He was obliged to take 
it {necessarius), a:nd the object of the institution was that the testator 
might be sure of having a testamentary heir, so that if the testato r wa s 
insDlwenjL^his goods^^iaight be sold, not as his, but as those ofihe hi^jr, 
and thus the testator’s memory be saved the disgrace Qf-.sucln^..sale. 
(Tit, 19. 1.) 

The hares necessarius might cAebimilie^heneficimn sepcurctd^^^ 
is, to have his property of t.lie tes tator , or any- 

thing due to him from the testator, kept distinct from the proptfty of the 
testator, and free from claims against the testator’s iiiheritanc^'fljiiote.) 

Swi Hererles. — SiifetjmciesscinNhercH^ descendants o f th e 

testator, in his poweii at the time of his death, and not having any one 
preceding them in wlmse power they ^came by the death of the test ator , 
as would be the case wntir the testator’s grandson who had a living 
father. (2.) 
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by his master. He became at once free on the death of the testator, and 
he had no option as to taking the inheritance. He was obliged to take 
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and thus the testator’s memory be saved the disgrace Qf-.such.„.a,.sale. 
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The heres necessarins might clmm the hencficmin sipa^ 
is, to have his property an qmrM after the death of. the tes tator , or any- 
thing due to him from the testator, kept distinct from the proptfty of the 
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Sui Herecles. — Sui Gtjmcesscirii^ h the descendants of_tlie 

testator Jn his po.weii at the time of liisjdeato, and not liaying any one 
preceding them in wiipsc?, power they %came by the death of the test ator , 
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Sui Jieredes were so called because they were, even in the lifetime 


of the paterfamilias y loo ked on ^_aaJii->a~^anner partners in the 
inh£ritaaic&. They we re, so to speak, heirs to their own inher itance ; 
and the inh^ance cajBaJ:iX.-ihmn.3^^^^ thei r , ent ering on it, or 

Tvielnn^o have it. or provm g that it came to t hem. They were, in 
the old civil law, obliged to take the inheritance, but the praetor gave 
them the heneficiuiii ahstinendi — that is, allo^ved them to abstain if 
they pleased — and unless they mixed themselves up with the inheritance, 
the praetor inferred from their holding aloof that they wished to abstain, 
and then, if the goods were sold, they were sold in the name of the 
testator, and no actions could be brought against the suits hares as heir, 
although, if he pleased, he might afterwards alter his mind and accept 
the inheritance. (2, note.) 


Extranei He r edes . — Heirs not subjec t to t he power of the testator, 
axe termed ..stranger heirs, extranei heredes.^^ Children noF witFinXis 
power if institute d, children in®tu®^ slaa^B instituted 

and subsequently manumi tted, a re M^tranei, J B .) These heirs were re - 
quired to have the testa menti faqfdo (in the sense, not of being able to 
make a testament, but of being able to take under a testament) at three 
epochs, (a) the-^making of the testament ; (5) the death of the testator ; 
(c) the entering of the heir on the inheritance. (4.) If his capacity was 
lost and regained between the first two of these epochs, tlie heir could 
enter on the inheritance, but not so if the loss and regainipgtook place 
between the second and third epochs. (4, note.) ^Ixe^ j^xtraneits hares 

Entering on the Inlieritance, Cretio. — How did the heir accept it? 
First, there was a method of instituting, obsolete by the time of Justinian, 


in which there was a cretio^ or directioii to tlm Iieir, to make up his 
mind within a given time, either from the date at Vhich he knew of 
his rights and could exercise them, cretio vulgaris, or from the date at 
which his rights accrued to him, cretio continua. The heir, within the 
time fixed, could alter his mind. If he accepted, he announced his 
acceptance in a solemn form. (7, note.) 

1 Ordinarily the heir entered on the inheritance either by doing some 
act as heir (pro herede gerere) or by the mere^xpressipn of his willing- 
ness to be heir. (7.) The heir, in acting as heir, must know that he 
is heir, and that the testator is dead. (7.) 

There was aaAl^d^time in which the heir must make Ids decision ; 
but the praetor would, on application, fix the time, allowing not less 
than one hundred days, and Justinian enacted that it should not exceed 
nine months, or, by imperial favour, a year. If the heir did not decide 
■ within the time, he was, in an action on the part of the hered.es ah 
j intestato, taken to have rejected, and, in an action on the part of credi- 
jtors, to have accepted, the mheritance. (5, note.) 

Ajerson^^ld.not„ent^^ for another, nor_Qn part of an inherits, pcfi, 

n qr^ c ondiSSMk 5 itJje,_entexM 

deceased»--(7, note.) 
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and then, if the goods were sold, they were sold in the name of the 
testator, and no actions could be brought against the suits lieres as heir, 
although, if he pleased, he might afterwards alter his mind and accept 
the inheritance. (2, note.) 


Extranei Heredes. — Heirs not subiect to the power of the testator, 
axe termed , stranger heirs, extranei Jieredes.^ Children not witFinpis 
power if institute d, cliildr^en ins4itute^^ sla^^s instituted 

and subsequently manumi tted, a re (^tranei. J3.) These heirs were re- 
quired to have the testa menti fac^ o (in the sense, not of being able to 
make a testament, but of being able to take under a testament) at three 
epochs, (a) the-^making of the testament ; (5) the death of the testator ; 
ic) the entering of the heir on the inheritance. (4.) If his capacity was 
lost and regained between the first two of these epochs, tlie heir could 
enter on the inheritance, but not so if the loss and regainmgtook place 
between the second and third epochs. (4, note.) Thej ^xtimieits heres 

Entering on the 'inheritance. Cretio. — How did the heir accept it? 
First, there was a method of instituting, obsolete by the time of Justinian, 
in which there was a cretio^ or direction to the heii^to make up his 
mind within a given time, either from the date at which he knew of 
his rights and could exercise them, cretio vulgaris, or from the date at 
which his rights accrued to him, cretio continua.. The heir, within the 
time fixed, could alter his mind. If he accepted, he announced his 
acceptance in a solemn form. (7, note.) 

Ordinarily the heir entered on the inheritance either by doing some 
j^lact as heir (pro herede gerere) or by the mere^xpressipn of his willing- 
|ness to be heir. (7.) The heir, in acting as heir, must know that he 
is heir, and that the testator is dead. (7.) 

There was uoAxecTtime in which the heir must make Ids decision ; 


but the praetor would, on application, fix the time, allowing not less 
than one hundred days, and Justinian enacted that it should not exceed 
nine months, or, by imperial favour, a jear. If the heir did not decide 
■ within the time, he was, in an action on the part of the liered.es ab 
j intestato, taken to have rejected, and, in an action on the part of credi- 
jtors, to have accepted, the mheritance. (5, note.) 

A person ^ould not ente r for another, nor on part of an inheritance, 
nqr^ c on^'^dlx ; if JAe„enlexM 
deceased»--(7, note.) 
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If the extraneus lieres accepted, lie could, if under twenty dive years, 
he relieved from liis position, if a disadvantageous one, by the prastor 
giving a If he was over twenty -five, he could 

not be relieved, and must abide by aU the consequences of accepting 
the inheritance, including the liability to pay the debts of the testator ; 
but on a very special occasion, Hadrian relaxed this rule, and Gordian 
ordered that it should never be enforced against soldiers. (6.) ^ Jus- 
tinian introduced a new system by which the heirs might enter on the 
inheritance of even an insolvent testator without risk. The heir might 
claim tq_h^’e an inventory made ( beneficium mventarii) of the in- 
heritance, this iirV^ entory to b e begun wi thi n thirty, and finished within 
ninet yj .,days.Qf the time when he became- acquainted w i t h, his rigMs 
and could exercise them, and made in thej^resence of a notary or three 
wfijiaases. Out of the property s^iecified in the inventory he had to pHi^ 
the creditors, paying himself anything that might be due to him. If 
the property was more than sufiicienfc, he took the surplus. If insuffi- 
cient, his own estate was in no way liable. (6, note.) 

II. Legatees. — Although l egacies co nstitute a title to par tic-ulan 
things, not to groups of things, it is convenient to treat of legacies while 
treating of testaments. (Tit. 20. pr.) A leg^y is a gift left by a deceased 
pe^snn (I), and the subject of legacies may be treated under lix lieaSs. 

. 1. General Notions as to Legacies and their Forms, (A) Forms . — 
In the old law there were four modes of giving legacies : (a) y er vindL \ 
cationem , when the testator gave {Stlchum do, lego) the Quiritary 
ownership of the thing given ; (b) goer damnationem. . when the testator 
bound the heir {lieres mens damnas esto dare) to give a thing to the 
legatee, who could compel him by a personal action to give it ; (c) ' 
sinendi ni ado. when the testator ordered the heir to allow the legatee 
to take the thing given, the legatee having a personal action to make 
the heir give the opportunity of taking it ; and {d) per yrmceptioiim iL. 
a form strictly a pplicable to the h eir, w ho was thus to take 

something_as legacy before receiving^ his^ia re of the inh er it a.n ce . 
'The senatus consul tnm Neroniannm provided that every form of legacy 
should be treated as equal to that ‘per damnationem, which was the 
most favourable to the legatee, as anything could be given by it. 
J.ustinian enacted that all legacies should be of the same nature, and 
might be enforced by every kind of a^Dpropriate action. (2, note.) 

Justinian assimilat ed Jideico mmissa to legacies^ except that a slave 
was the Uhertus of the testator or of the fideicommisscmus, according 
as he received his liberty by a legacy or 2 a fideicommissum. (8.) 

{B) Go4egatees. — The same thing might be left to more than one 
legatee. It might be left conjuncfm, or, in other language, re et rerbis, 
as, I give my slave to A and B ; or disjiinctim, or, in other language, 
re, as, I give my slave to A, I give the same slave to B ; or verbis, wffien 
the co-legacy was only nominal, as, I give my slave to A and B in equal 
shares. Under the old law the effect of co-legacies differed according 
to the formula employ ed. Each under vindiccttionem or 









N r 


EOOK II. 


545 


If the extraneus heres accepted, he could, if under twenty dive years, 
he relieved from liis position, if a disadvantageous one, by the praetor 
giving a If he was over twenty -five, he could 

not be relieved, and must abide by all the consequences of accepting 
the inheritance, including the liability to pay the debts of the testator ; 
but on a very special occasion, Hadrian relaxed this rule, and Gordian 
ordered that it should never be enforced against soldiers. (6.) ^ Jus- 
tinian introduced a new system by which the heirs might enter on the 
inheritance of even an insolvent testator without risk. The heir might 
claim tq_h^’e i^^^^ ( heneiicium mventarii) of the in- 

heritance, this inventory to b e begun wi thi n thirty, and finished within 
ninet y^ ,, days, of the time when he became, acquaintecl .mth.„.his rights 
and could exercise them, and made in thej^resence of a notary or three 
witnaases. Out of the property specified in the inventory he had to pH^ 
the creditors, paying himself anything that might be due to him. If 
the property was more than sufiicient, he took the surplus. If insuffi- 
cient, his own estate was in no way liable. (6, note.) 

II. Legatees. — Although l egacies co nstitute a title, to par tic-ulau 
thiiigs, not to groups of things, it is convenient to treat of legacies while 
treating of testaments. (Tit. 20. pr.) A legacy is a gift left by a deceased 
(1), and the subject of legacies may be treated under lix liea3i. 

1. General Notions as to Legacies and their Forms, (A) Forms . — 
In the old law there were four modes of giving legacies : (a) ye r vindL \ 
cationem , when the testator gave {Stlcliwn do, lego) the Quiritary 
ownership of the thing given ; {h) goer damnationen}, . when the testator 
bound the heir {heres mens damnas esto dare) to give a thing to the 
legatee, who could compel him by a personal action to give it ; (c) ' 
sinendi m odo. when the testator ordered the heir to allow the legatee 
to take the thing given, the legatee having a personal action to make 
the heir give the opportunity of taking it ; and (cZ) ye r yrmcep tioiie iLL 
a form strictly a pplicable to th e heir, w ho was thus J^nowed to take 
some thing legacy before jeceiving^ bij^ia ie^ of the , inh er it a.n ce . 
'The senatusconsultum Neroniaiimii provided that every form of legacy 
should be treated as equal to that goer damnationem, which was the 
most favourable to the legatee, as anything could be given by it. 
J^ustinian enacted that all legacies should be of the same nature, and 
might be enforced by every kind of ay)propriate action. (2, note.) 

Justinian assimilat ed fideicQmmissa to legacies^ except that a slave 
was the Ubertus of the testator or of the fideicommissarins, according 
as he received his liberty by a legacy or 2 , fideicommissum. (3.) 

{B) Go4egatees. — The same thing might be left to more than one 
legatee. It might be left conjwictwi, or, in other language, re et rerhis, 
as, I give my slave to A and B ; or disjiinctim, or, in other language, 
re, as, I give my slave to A, I give the same slave to B ; or verbis, wffien 
the co-legacy was only nominal, as, I give my slave to A and B in equal 
shares. Under the old law the effect of co-legacies differed according 
to the formula employed. Each under vindicationem or goer gorcecego- 
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tionem could demand the whole thing, and then had to divide it, but 
, under dmmiationcm (if the legacy was given disjunctirii) the heir 
( had to give the thing to one, and also its value to another ; under sinendl 
modo (if the legacy was given dlsjunctim) it is doubtful whether the rule 
of i^er damnationcm aj^plied, or whether, having given the thing to one, 
he was free as to the other. The introduced a new j ! 

system, disqualifying cceUhes from taking at all, and orhi from taking ' 
more than half, and giving the legacies thus lapsed (cadnca), and also 
all other legacies lapsed under the general law (in causa caduci), to 
those mentioned in the testament in tlie following order, if tliey were 
])atres : — (a) co-legatees, (h) heirs, (c) substituted heirs, and in default 
, to the public treasury (cErarium), Ascendants or descendants to the 
third degree were exempted from the effect of the lex Papia, except 
that they could take cadnca> under it. Caracalla gave ddUcaduca to the ; ‘ 

fiscus : ^onstantine jibolisheff iheJ^ .i^£ in capacity a rising from celj^"^ 

baoy ; andjug toian did aw aLy^yi.tln,i,h£.,. la x^ajiLcLj^^ Any 

legacies passing carried with them burdens, and it was optional to ac- 
cept them. Justinian gave rights of taking by accrual to every co- 
legatee, excluding those joined verbis, who were really not co-legatees, 
with this difference, that if the co-legacies were given re, the accrual 
was obligatory, but the burdens of the legacy did not pass. If re et 
•verbis, the accrual was voluntary, but the burdens did pass. (8, note.) 

(C) Time of Vesting. — The i:igIit^n£jx.kgat£enYexejms.k cedi t) 

a t the date of the testator's death , or, under th e le x Papia j^i the day 
of tlie-opeinng-of- the testament^ Th e time when the thing was t o be 
d emand ed ( dies venlens) wa s the time o f the heir's enteri ng on the in - 
her itanc^T legatee took the thing, and his iieirs, if he subse- 

quently died, represented him in taking the tiling as it was at the time 
of the dies cedens, excepting in the case of a gift of liberty to a slave 
or a gift of a personal servitude, when the dies cedens dated from the 
' entering on the inheritance. (20, note.) 

2. What cou\d be given b-jg waii of Legacy . — The testator might give 

'*■ not only bps jpropert y. or that of Ins h eir, but a t hing belonging ^o 

another, p’roy ided it wag_ not a thing &xtra commerclu vi, . and provi^d- 

• thalJdaiJLel^te^^^^ shqw^ihat 

■ the testator ]j:new that this thin g be longed to anothe r. The heir, if he 
could not purchase the thing, had to give the legatee its value. (4.) 

So the heir was obliged to redeem, unless the testator expressly said 
the legatee was to redeem, a thing which the testator gave as a legacy 
knowing it to be pledged. (5.) If the legatee had, in the lifetime of 
the testator, already got the thing given him as a legacy, he could 
claim the value if he had bought it, but not if he had taken it by a 
causa lucrativa, e.g. gift^^^mless he had taken it through a slave or 
descendant in his power." If he had received only the value of the 
thing, not the thing, under one testament by a cccusa lucraUva, he still 
could claim the thing under the testament of a different person. (6.) 
Future things might be given by way of legacy. (7.) A legatee might 
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tionem could demand the whole thing, and then had to divide it, but 
, under dmmiationcm (if the legacy was given disjunctirii) the heir 
( had to give the thing to one, and also its value to another ; under sinendl 
modo (if the legacy was given dlsjunctim) it is doubtful whether the rule 
of i^er damnationcm aj^plied, or whether, having given the thing to one, 
he was free as to the other. The introduced a new j ! 

system, disqualifying cceUhes from taking at all, and orhi from taking ' 
more than half, and giving the legacies thus lapsed (cadnca), and also 
all other legacies lapsed under the general law (in causa caduci), to 
those mentioned in the testament in tlie following order, if tliey were 
])atres : — (a) co-legatees, (h) heirs, (c) substituted heirs, and in default 
, to the public treasury (cErarium), Ascendants or descendants to the 
third degree were exempted from the effect of the lex Papia, except 
that they could take cadnca> under it. Caracalla gave ddUcaduca to the ; ‘ 

fiscus : ^onstantine jibolisheff iheJ^ .i^£ in capacity a rising from celj^"^ 

baoy ; andjug toian did aw aLy^yi.tln,i,h£.,. la x^ajiLcLj^^ Any 

legacies passing carried with them burdens, and it was optional to ac- 
cept them. Justinian gave rights of taking by accrual to every co- 
legatee, excluding those joined verbis, who were really not co-legatees, 
with this difference, that if the co-legacies were given re, the accrual 
was obligatory, but the burdens of the legacy did not pass. If re et 
•verbis, the accrual was voluntary, but the burdens did pass. (8, note.) 

(C) Time of Vesting. — The i:igIit^n£jx.kgat£enYexejms.k cedi t) 

a t the date of the testator's death , or, under th e le x Papia j^i the day 
of tlie-opeinng-of- the testament^ Th e time when the thing was t o be 
d emand ed ( dies venlens) wa s the time o f the heir's enteri ng on the in - 
her itanc^T legatee took the thing, and his iieirs, if he subse- 

quently died, represented him in taking the tiling as it was at the time 
of the dies cedens, excepting in the case of a gift of liberty to a slave 
or a gift of a personal servitude, when the dies cedens dated from the 
' entering on the inheritance. (20, note.) 

2. What cou\d be given b-jg waii of Legacy . — The testator might give 

'*■ not only bps jpropert y. or that of Ins h eir, but a t hing belonging ^o 

another, p’roy ided it wag_ not a thing &xtra commerclu vi, . and provi^d- 

• thalJdaiJLel^te^^^^ shqw^ihat 

■ the testator ]j:new that this thin g be longed to anothe r. The heir, if he 
could not purchase the thing, had to give the legatee its value. (4.) 

So the heir was obliged to redeem, unless the testator expressly said 
the legatee was to redeem, a thing which the testator gave as a legacy 
knowing it to be pledged. (5.) If the legatee had, in the lifetime of 
the testator, already got the thing given him as a legacy, he could 
claim the value if he had bought it, but not if he had taken it by a 
causa lucrativa, e.g. gift^^^mless he had taken it through a slave or 
descendant in his power." If he had received only the value of the 
thing, not the thing, under one testament by a cccusa lucraUva, he still 
could claim the thing under the testament of a different person. (6.) 
Future things might be given by way of legacy. (7.) A legatee might 




BOOK II. 


547 




claim land given liim by legacy, altbongli the nsufruet had already 
come to him cx causa lucrativa, for the usufruct v^as treated as a 
servitude only. (9.) A^-thin gJjelongiiigjkLt he legatee when the testa - 
men t was made coul d no t be g iven t,oJmir.as-aT4ega cy. even if he had after - 
wards garie^yyithit ; such a case fell under what was termed the recjttla 
Caioniana, the rule that a legacy invalid when the testament was made 
remained always invalid. (10.) If the testator gave what he thought 
belonged to himself, although it belonged to another, the gift was valid, 
and so it was if he gave what he thought belonged, but did not really 
belong, to the legatee. (11.) The legatee was’entitled to a thing alienated 
by the testator, and to have redeemed a thing y^ledged by the testator, 
after the testament was made, pi^ovided-thait t he thing ha,d_niQl_ hean 
al^natec^o r pledged_.with theintentionL-of . r evo Imig the legacy . (12.) 

STega cy to a debtor of .w hat was due to the testat or was vali^ and 
the heir could not recover from the legate, and might be made to Re- 
lease him, and the debtor might also, by a legacy, have the time of 
payment deferred. (13.) But a l^ac}" to a creditor o f wha t th e te st ator 
owed him was invalid, as it gayn^ the cpe^ unless the 

testator gave absolutely, or at once, what ^vas previously due condi- 
tionally, or after a time. (14.) A husband might give to his wif e hen, 
. as a leg a cy, f ox, t he legacy gave, her a more speedy way of recovering 

th e closj , if he gave her her dos, and he had not received it, the legacy 
was void ; but if he gave her, by legacy, a definite sum or thing, de- 
scribing it wrongly as having been brought by her as part of the dos, or 
as mentioned in the instr amentum dotis, this description was taken as 
surplusage, and she could take the legacy. (15.) 

Things incorn oreal as well as c orporeal might be given by \yay 
legac}^ Thus the testator might g ive a debt d ueTo him, unless he had 
Siacted payment in his lifetime, mid the heir would have to sue for the 
benefit of the legatee ; or he might order the heir to rebuild a house f or 
t he legate e, or' release him from debt. ( 21 .) Jf he .gave a slave or any- 
thing el se g enerally {leg atmn generis ] , t he legatee had tlielQliQicFamai^ ^ 
th^Timg ^ o f th is desc r iption belongi njoy.to„ tlaa„tfeS.ta,t£ir. (2S. ) Under 
Justinian, this right of choice, which had previously been personal to 
the legatee, went to his heirs, if the legatee died after his rights had 
accrued ; and if there were more than one legatee to wdiom the right 
of choice belonged, they must decide by lot which was to make the 
choice if they could not otherwise agree. (23. ) Unless a distinct legacy 
o f choice w^as given (legatmn cgjtloius^ , th e legatee could not.,, choose 
JMJdnd, (22 , note.) AJ^aisamiight ha ve a share of the 
inheritance given Inm (leyatarius pctrtuorius), a nd not a specific thing, 
but still he remained in the position of a legatee as towards the heir. 
(23, note.) 

3. To lohom might lecfcocies he (f iven ? — To those with whom the 
te stator h ad testcmnenti f^iotio. (24.) There were excluded {a) before 
Justinian : dej^^rtat^^erec^^ Latini Juni ani, unless they became 
citizens within a fixed time, women under the lex.Yo..cmim^lie unmarried 
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claim land given liim by legacy, altbongli the usufruct had already 
come to him ex causa lucrative^, for the usufruct v^as treated as a 
servitude only. (9.) A^hhigJ^elongiiigjkLt he legatee when the testa - 
ment was mademnl d no t be even if he had after - 

wards garbed yyithit ; such a case fell under what was termed the regula 
Caioniana, the rule that a legacy invalid when the testament was made 
remained always invalid. (10.) If the testator gave what he thought 
belonged to himself, although it belonged to another, the gift was valid, 
and so it was if he gave what he thought belonged, but did not really 
belong, to the legatee. (11.) The legatee was entitled to a thing alienated 
by the testator, and to have redeemed a thing pledged by the testator, 
after the testament was made, pi:ovide£L-tliat t he thing mnLJi ee-u 
al^natec^o r pled ged with the intentionL-of . r e vo liing the legacy . (12.) 

STega cy to a debtor of w hat was duetto Jlm_t^ jwas "^ali^ and 
the heir could not recoyer from thfy legate, and might be made to re- 
lease 'him, and the debtor might also, by a legacy, have the time of 
payment deferred. (13.) But ji Jegaej^ to_a creditor o f wha t the test ator 
owed him was invalid, as it_ gayn_ the cred^^^ unless the 

testator gave absolutely, or at once, what ^vas previously due condi- 
tionally, or after a time. (14.) A husband might give to his wif e hen, 
. as a l egacy, fQi: the le g a c y gav e, her a more speedy way of recovering 
th e closj , if he gave her her dos, and he had not received it, the legacy 
was void ; but if he gave her, by legacy, a definite sum or thing, de- 
scribing it wrongly as having been brought by her as part of the dos, or 
as mentioned in the iiistr amentum dotiSj this description was taken as 
surplusage, and she could take the legacy. (15.) 

Things i ncorporeal as well as corporeal m ight be give n by way of , 
legacy^ TEus^the testator might g ive a debt d ueToTiim, unless he had 
Siacted payment in his lifetime, mid the heir would have to sue for the 
benefit of the legatee ; or he might order the heir to rebuild a house f or 
t he legate e, or' release him from debt. ( 21 .) If he .gave a slave or any- 
thing el se g enerally ileg atiim aenaris ^ , t he legatee had tlielQliQice'am 
the tTnhg ^ of this desc r iption belongi ngrio,. tlaa„.tes.ta,t£ir. (2S. ) Under 
Justinian, this right of choice, which had previously been personal to 
the legatee, went to his heirs, if the legatee died after his rights had 
accrued ; and if there were more than one legatee to wdiom the right 
of choice belonged, they must decide by lot which was to make the 
choice if they could not otherwise agree. (23. ) Unless a distinct legacy 

tl m best o f tlie^Jand, (22 , note.) AJ^aiselmight ha ve a share of the 
inheritance given Inm {legatarius i)artmruLs), a nd not a specific thing, 
but still he remained in the position of a legatee as towards the heir. 
(23, note.) 

3. To loliom might lecfacies he given ? — To those with whom the 
te stator h ad testamenti [actio. (24.) There were excluded {a) before 
Justinian : deg^^Ttat^pereciH^^ Latini Juni ani. unless they became 
citizens within a fixed time, women under the Z^aiUona-zMa^he unmarried 
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. or childless (to the extent above mentioned, p. 546) under the Ux 

Qf Jxif^itiiiian : hereihcs, apostates, the childi*en 
of persons convicted of Jrea^on, and the children oTTand the parties 
to, prolhbitecl marriages. A legacy under the old law could not be 
given to an uncer taiH-nnraQn, as e.g. to the man who might marry the 
daughter, unless it was to an uncertain member of a certain 
testator’s cognaii who might marry the 
testator’s daughter ; nor, as being an uncertain person, to a post- 
humous stranger. Justinian nnrde all the legacies to uncertain nersoiis . 
y£lJ^( 25), and permitted a posthumous stranger to be instituted heir 
(26) ; and even previously to Justinian a legacy paid to an uncertain 
person was not to be refunded. (25.) A lega cy to the slave of an heh*, 
unless.-g iyen conditional ly, was in valid ; but not so a legacy to tlie 
master of a slave instituted heir, for he might not be the master at 
the time when the slave entered on the inheritance. (82, 33.) 

4, B ides a s to the posi tion, tervis, a nd constTiictlonj)fJe.{ia^^^^^^ — A 
mistake in the name of the person benefited, or in the institution of 
an heir, does not invalidate a legacy, provided it is certain vd.i.o is 
meant ; nor is a legacy rendered invalid by either a falsa demonstratio n. 
as if the testator gives ' Stichus my born slave ’ (Stichus passes though 
he is not the born slave of the testator), or by a falsa causa or reason 
assigned wrongly, as ‘ I give to Titius, because he took care of my 
affairs.’ The legacy is valid whether or not, in fact, Titius did take 
such care ; but if th e legacy was con ditional, as ‘ I give to Titius, if 
iie.Jias 4ali:en .care,.’ tlien , of course, th e^coiiditioujiiSt' h 
filled for the legacy . .ta.,Jiiew.atid. (29, 30, 31.) 

Ju^tjnjaii made it immaterial where in the testament a legacy was 
placed. Pr e\dQUsly, if it w as pl aced before the institution of the heir, 
it w^as invalid (34), and he made legacies valid which were to take 
.effect jAeiv the death of the heir or legatee ; whereas such ghjis, except 
as fideicommissa, had previously been invalid, as even had legacies 
given to take effect the day before the death of the heir or legatee. 

( Jug.tiniaii also of le gacy, or institution 

of heirs (and rev ocati o n and transfers of such legacies} made ]) aince. 
tlianiTwdm something given to o ire^dT "fl lejoersoiis heixeiiJjed 
f o de given to anotEeFirthe pDerspn origiimUy.- benefited did or flid 
not do something, su ch dealings with heirships or legacies having 
been previously considered invalid, even though the penalty was given 
to the emperor or a soldier, as intended to piuiisli one man rather than 
to benefit another. (36.) 

5. Lj as.s.^imi.mLtion^ or increase Q£ MjLkia^.iJ^^ 

— The loss of a thing given as a legacy falls on the legatee, unless the 
loss has been caused, however innocently, by the heir, on whom the 
loss then falls. (16.) If a female slave is given with her offspring, the 
legatee takes the offspring though the mother may be dead, and siiJie 
takes the vicari aLsIaves-imder a legacy o f ordinary and vicarial slaves , 
tj.ymdx-Jdie....oj:d^ slayes^jpiay Jiave all ^died. But under a legacy of 
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. or childless (to the extent above mentioned, p. 546) under the Ux 

of Justinian : hereihcs, apostates, the childi*en 
■-:AdiLLi of persons convicted of Jrea^n, and the children oTTand the parties 

to, prolhbited marriages. A legacy under the old law could not be 
given to an uncer tajlLrinrgon, as e.g. to the man who might marry the 
daughter, unless it was to an uncertain member of a certain 
^ tcstutor’s coguati who might marry the 

testator’s daughter; nor, as being an uncertain person, to a post- 
humous stranger. Jus tinian made all the legacles-to u nce rtain i^ersoiis . 
vali!L (25), and permitted a posthumous stranger to be instituted heir 
(26) ; and even previously to Justinian a legacy paid to an uncertain 
person was not to be refunded. (25.) A lega cy, to the slave of an heh*, 
u nless -giyen conditional ly, was invalid ; but not so a legacy to tlie 
master of a slave instituted heir, for he might not be the master at 
the time when the slave entered on the inheritance. (82, 33.) 

4, B uies a s to the posi tion, tervis, a nd constriictionofjeg^^^^^ — A 

mistake in the name of the person benefited, or in the institution of 
an heir, does not invalidate a legacy, provided it is certain w'ho is 
meant ; nor is a legacy rendered invalid by either a falsa demons tratiO j,. 
as if the testator gives ^ Stichus my born slave ’ (Stichus passes though 
he is not the born slave of the testator), or by a falsa causa or reason 
assigned wrongly, as ‘ I give to Titius, because he took care of my 
affairs.’ The legacy is valid whether or not, in fact, Titius did take 
such care ; but if th e legacy was cpnditioiial, as ‘ I give to Titius, if 
he.Jias ialien .care,.’ tlien , of course, th e coiidition nmit ^ h 
filled for the legacy . (29, 30, 31.) 

Ji;i , ^tinian made it immaterial where in the testament a legacy was 
placed. Pr e\doiisly, if it w as pl aced before the institution of the heir, 
it yyas invalid (34), and he made legacies valid which were to take 
. effect afteiy the death of the heir or legatee ; whereas such gifts, exce^ff 
as fideicomuiissa, had previously been invalid, as even had legacies 
given to take effect the day before the death of the heir or legatee. 

( 35 .) Jimtiaiaai also my,e.r£aliff of le gacy, or institutimi 
of heirs (and rev ocati o n and transfers of such le.gaciesj made p anm. 
n oumfa l tliaFisTroen something given to o ire^f "fl Ie3.crsons heiieiiJed 
^ 0 be given to anotEeFirthe pDerspn orig:iimlly--benefited did or ffid 
not do..,..Maie thing7~^u ch dealings with heirships or legacies having 
been previously considered invalid, even though the penalty was given 
to the emperor or a soldier, as intended to punish one man rather than 
to benefit another. (36.) 

5 . L as.s.^lmlmLtion^ or inm^ease 

— The loss of a thing given as a legacy falls on the legatee, unless the 
loss has been caused, however innocently, by the heir, on whom the 
loss then falls. (16.) If a female slave is given with her offspring, the 
legatee takes the offspring though the mother may be dead, and siiJie 
takes thawicarn ff-slai^;^^ a legacy o f ordinary and vicarial slaves , 
tlmngkilifi. ordinary slavesnna y.have all di ed. But under a legacy of 


BOOK II. 


549 


a slave with his jjaciilium, or of land with its instruments of use or 
ornament, the legatee, if he cannot take the slave or the land, cannot 
^ take the j^emdium or the mstruinents. (17.) Under a legacy of a flock 
of sheep the flock will pass, though reduced to one sheep or increased 
by young. Under a legacy of a house, marble or pillars subsequently 
added by the testator will pass. (18, 19. ) But as to the gift of a pem- 
lium, there is this distinction to be mad e : — If the gift was to a stran ger, f ; 
the amount of the ])ecidmm that passed was the amount at' the deathj , 
of the testator, with any increase arising out of the things contained! 
in the ■ijecidium ; but if the gift was to the slave himself, the slave iiadl 
no right until the heir entered and was able to free him ; and so fori 
him the amount of the i^ecidium was the amount when the heir! 
entered. A gift by legacy to a slave of his must be express,! 

r although if a man in his lifetime freed a slave the slave kept his ^ 
Hum, unless the emancipator demanded it. (20.) 

6. Adem 2 )tion and transfer of legacies . — Legacies may be revoked " 
by using directly contrary words, ‘ Whereas I gave I do not give,’ or 
by any other words, or even by the naked wish of the testator becoming 
in any way declared, the legatee being then repelled by an exception of 
dolns mains i f he sued for the legacy, or by some causeTlavihg arisen', 
e.g. an enmity having sprung up between him and the testator, which 
made it clear the testator could not, at the time of his death, have 
wished to benefit him. (Tit. 21. pr., note.) A legacy may also be 
transferred, as by saying what I gave to A I give to B, and then B 
would take even if A had died, and A would not take if B had died. {1.) 

— The wide testamenta^ty power given by the Twelve 
Tables {uti lecjassit suce re/i, ita jus esto) and inactically used, so that, 
the inheritance being exhausted by legacies, there was no inducement 
to the heir to enter, was restrained {a) by the lex__ Fur la, f orbiddin g { 
mor e than 1,000 asses to be given as a legac y. butiBBflhdaLallv^ 
any number of legacies t o that amount might be g iven ; {b) b v the lex 
VoGonia, providing that no legatee wa s to have more than each hei r 
'y liad, but also ineflectually, as the number of legatees was not limited ; 
and, lastly (c), by the lex Falcidia , by which a testator was restrained 
Irom giving away in legacies more than three-fourths of the inheritance. 

A fourth, the Qu arta Falciducj must always remain to .iIie..lieii:s. (Tit. 

22. pr., note.)" 

If the testator gave distinct shares in his inheritance to diflerent 
heirs, each heir had a right to one-fourth of his share, even though the 
total thus deducted on the different shares exceeded one -fourth of the 
whole inheritance. (1.) 

Ill the application of the lex Falcidia re gard was had to the valu e ■ ^ 

of_Jhe_GiStaIe..c^^^ time of the testator’ s,., .j£atlL.. A subsequent 

increase did not augment, nor did a subsequent decrease diminish, 

^ the amount the legatees received. But if the estate subsequently fell 
in value, so that the heir would get nothing by entering, the legatees 
would liave to come to terms with him, to induce him to enter. (2.) 
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a slave with his i:)cculvmn, or of land with its instruments of use or 
ornament, the legatee, if he cannot take the slave or the land, cannot 
take the peculmm or the mstruinents. (17.) Under a legacy of a flock 
of sheex3 the flock will pass, though reduced to one sheep or increased 
by young. Under a legacy of a house, marble or pillars subsequently 
added by the testator will pass. (18, 19. ) But as to the gift of a yem- 
lium, there is this distinction to be mad e : — J£ the gift was to a stran ger,!. ; 
tlfe amount of the pecidium that passed was the amount at' the death|, 
of the testator, with any increase arising out of the things contained! 
in the peciLlum ; but if the gift was to the slave himself, the slave liadl 
no right until the heir entered and was able to free him; and so for! 
him the amount of the peculmm was the amount when the heir! 
entered. A gift by legacy to a slave of his pecidium must be express,! 
although if a man in his lifetime freed a slave the slave kept his pecu- ^ 
Hum, unless the emancipator demanded it. (20.) 

6. Ademption and transfer of legacies. — Legacies may be revoked ’ 
by using directly contrary words, ‘ Whereas I gave I do not give,’ or 
by any other words, or even by the naked wish of the testator becoming 
in any way declared, the legatee being then repelled by an exception of 
dolns mains i f he sued for the legacy, or by some causeTlaving arisen, 
e.g. an enmity having sprung up between him and the testator, which 
made it clear the testator could not, at the time of his death, have 
wished to benefit him. (Tit. 21. pr., note.) A legacy may also be 
transferred, as by saying what I gave to A I give to B, and then B 
would take even if A had died, and A would not take if B had died. (I.) 

Ly.x Faj^cihx a, — T he wide testamenta^ty power given by the Tw^elve 
Tables [uti legassit suce m, itcc jus esto) and ]practically used, so that, ■' 
the inheritance being exhausted by legacies, there was no inducement 
to the heir to enter, was restrained {a) by the Zca;, . Furia, f orbiddin g { 
mor e than 1,000 asses to be given as a leg acy, but ineflectiiallyv^ 
any number of legacies. might be giv en : (h) b v the lex. 

Voconia, providing that no l egatee was to have more than each hei r 'I 
iiad, but also inefiectually, as the number of legatees was not limited ; 
and, lastly (c), by the lex Falcidia , by which a testator was restrained 
from giving away in legacies more than three-fourths of the inheritance. - 
A fourth, the Qu ar ta Falcidia, must always remain to Jlie..h.eks. (Tit. 

22. pr., note.)" 

If the testator gave distinct shares in his inheritance to diflerent 
heirs, each heir had a right to one-fourth of his share, even though the 
total thus deducted on the different shares exceeded one -fourth of the 
whole inheritance. (1.) 

In the application of the lex Fcdcidla re gard was had to the valu e ■ ^ 

I of time o f the testator’ s,. .dLeatIi.. A subsequent 

increase did not augment, nor did a subsequent decrease diminish, 
the amount the legatees received. But if the estate subsequently fell 
in value, so that the heir would get nothing by entering, the legatees 
would liave to come to terms with him, to induce him to enter. (2.) 
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In order to apply the lex Falcidia,_i\\% testator.’^, debts, his funerM 
expenses" and tlie prie^,oiJke.inaniimission of slaves were first deducted, 
and then the heir took a fourth of what remained, each legatee having 
a proportionate amount deducted from his legacy if the testator had 
given more than three-fourths in legacies. If he had given more than 
the value of the whole inheritance, no account was taken of the excess, 
and the heir received a fourth of the actual value. (3.) 

^ The did n ot apply to m ilitary, .t estam ents.^ (3, note.) 

The Novels introduced a new system. The heir could not claim a fourth 
unless he first had an inventory made, and he could not retain it at all 
if the testator forbade its retention, the legatees and other persons 
interested being then permitted to take under the testament, although 
the heir refused to enter. (3, note.) 

III. F^ideic omn ssAjuii . — Fideicommtssa, or re£.ue^,S.io-.t^ 
dQ_soimtlimg»in favoiu\_o£i5Qma--onaniIser^id any words of request 
sufficed (Tit. 24. 3), were expressions of the last wishes of the person 
who made them, and were dispositions of the inheritance, or of parts 
of it, the position of the person profiting by them being in the former 
[ case analogous to that of an heir, in the latter to that of a legatee. 

Either testamentary heirs or heirs ah intestato might fid cico7}b- 

missa imposed on them, and fideicovimissa could be made by testament 
or by codicils, or orally. (Tit. 23. 1, note.) 

The person making the fidcicommismni was termed the fideicom- 
onittens, the person requested to perform it fiduciaiius, and the person 
to be benefited by it. fideiGommissarms, (2, note.) 

The obj eci^ of fideicom missc^^lie^^ originally introduced, was -,to 

b enefi t person s legahy incapably, as heks.„j 2 r,.. legatees. 

Augustus first gave them legal valid ity^ by desiring the consuls to 
interfere to see them carried out. By degrees a permanent jurisdic- 
tion was established to maintain them, under a special magistrate, 
the ]jTCBtor fideicofumissarms. The proceeding was always extra or- 
dinem. No action lay to enforce but the magistrate inter- 

*ptised if he thought it equitable to enforce them. (Tit. 23. pr. and note.) 

When , first introduced, f ideicorimd ssa gave t he maker o f them_ a 
ye^rwide range. He could by them give to 'per^dni, to a posthumous 
stranger, an uncertain person, to Latini Junlaril, and the whole 
inheritance to a woman prevented by the lex Voconia from being insti- 
tuted as heir ; and the leges caducarice did not apply. But s ubseciuent ly 
this latitu de wa s restricted : fid eicomndssa in favour of pereni 'ml, posL- 
humous - stran gers , ancHuncertain p erso ns w ere d eclared in valid , jxnd 
■ the rules of the lex Papia Poppcea were made to apply to them. A 
tutpr^could not at -any time^he giyeii by a. fid.eimnhmissuph, (Tit. 23. 
pr., note.) 

If a fideicommissum was made by testament, the testament must 
duly institute an h^ % or there would be no one to carry out the fidei- 
commissum, Originally the heir sold, the inheritance to the fideicom- 
onissarius, the former binding the latter, by stipulation, to indemnify 
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In order to apply ^le lex Falcidm, i\iQ testator.’^, debts, liis funerM 
expenses, and tlie i3rie^,oiJke.inaniimission of slaves were first deducted, 
and then the heir took a fourth of what remained, each legatee having 
a proportionate amount deducted from his legacy if the testator had 
given more than three -fourths in legacies. If he had given more than 
the value of the whole inheritance, no account was taken of the excess, 
and the heir received a fourth of the actual value. (3.) 

^ The did n ot apply to m ilitary, .t estam ents.^ (3, note.) 

The Novels introduced a new system. The heir could not claim a fourth 
unless he first had an in vento ry made, and he could not retain it at all 
if the testator forbade its retention, the legatees and other persons 
interested being then permitted to take under the testament, although 
the heir refused to enter. (3, note.) 

III. Fideic . — ■Fideicommissa, or re£iie^S.io-.t^^ 

! do soii ietlii3ig-in favolu^_o£A5Qma--ona-J^ls©r^ld any words of request 
sufficed (Tit. 24. 8), were expressions of the last wishes of the person 
who made them, and were dispositions of the inheritance, or of parts 
of it, the position of the person profiting by them being in the former 
case analogous to that of an heir, in the latter to that of a legatee. 

Either testamentary heirs or heirs ah intestato might li£b\e fideicovi- 
missa imposed on them, and jideicovimusa could be made by testament 
or by codicils, or orally. (Tit. 28. 1, note.) 

The person making the fidcicominismm was termed the fideicom- 
mittens, the person requested to perform it fldnciaiius , and the person 
to be benefited by it. fideico7iimissarms. (2, note.) 

The obj eci^ of fideicom rMssa^^^s^lieii origin ally introduced, was -,to 

benefit person s legally incapabl^,^^^j^^^ as heks.„j 2 r ...legatees. 

Augustus first gave them legal validi ty... by desiring the consuls to 
interfere to see them carried out. By degrees a permanent jurisdic- 
tion was established to maintain them, under a special magistrate, 
the prmto?’ Jideicofiwiissa-rms, The proceeding was always extra or- 
dinem. No action lay to enforce fi d eico ndum K't)n^ the magistrate inter- 
*]^sed if he thought it equitable to enforce them. (Tit. 28. pr. and note.) 

When , first introduced, d d^lcoriinii ssa gave t he maker of them_ a 
ye^Twide range. He could by them give to 'per^drii, to a posthumous 
str£mger,To^ an uncertain person, to Latini Junlaril, and the whole 
inheritance to a woman prevented by the lex Voconia from being insti- 
tuted as heir ; and the leges caditcarice did not apply. But s ubseciuent ly 
tins latitude was restricted : fld elcoywiissa in favour of peren') 'hih posL- 
huniQigs - stran gers , and jance rtain persons w ere d eclared in vali d, jxnd 
' the rules of the lex Papia Poppcea were made to apply to them. A 
tutpr^could not at -any time^he giyen by a. fid.eimnhmissuph, (Tit. 28. 
pr., note.) 

If a fideiconmiissum was made by testament, the testament must 
duly institute an h^ , or there would be no one to carry out the fidei- 
commissmii. Originally the heir sjold. the inheritance to the fideico^n- 
onissariiis, the former binding the latter, by stipulation, to indemnify 
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I'lim against all claims in regard to tlie inlieritance, and the latter binding 
the former to hand everything over et venditcB liereditatis sti^nc- 

lationes). (3, note.) 

The S enatusconsultum TEEBELniANUM XDrotected the hem, by 
eiiactiug th at, directly the heir gave u p the inheritance, airtEFactions 
for„ ,and agaiiist the .at _once .pass to t he fidaicomm is - 

sn^tis in the shape of actiones utiles^ and the heir be allowed to protect 
himself against all actions by an exception restitutcB liereditatis, (4.) 

Senatusconsultum Pegasia num. — But, though the heir was thus 
protected, there was no inducement to him to enter on the inheritance. 
Accordingly the se natuscon sidtum Peci asianum was passed, whic h.j3er- 
mitted the imir to retain a fourth , of .^the inheritance against fideicom - 

onisMiiZiL as against legate^- The fideicommissarius, who had been 

placed by the senatusconsultum Trehellianumm\h.Qi position of an heir, 
was now placed in the position of a legatee, or, to speak more strictly, 
of a legatarius ixirtiariiis, that is, of a legatee who had a legacy, not of 
a thing, but of a share in the inheritance. W hen legacies of a share 
were given, actions belonging to the inheritance were brought by, and 
against, the heir, biij^h e li elr. id-i pii latp rl tli at. the legatee sh oul d con- 

tr ibute to all o utgoin gs in pinpqrtioii to his share, and_bound hims elf to. 
pay what was due to the legatee, for his shaLfi.„ Similar stipulations were, 
subsequently to the senatusconsultum Pegasianum, made between the 
heir and i\iQ fideicommissarius {sti^ulationes imrtis et gpro loarte), (5.) 

The senatusconsultum Trehellianum was, however, still in force, for 
it opera.ted {cc) if the fideicommissa did not exceed three-fourths of the 
inheritance, and (Z)) 'if the heir refused to enter in spite of being sure of 
his fourth under the senatusconsulkim Pegasianum, the praetor made 
him enter, and then all the actions Avere transferred to, or against, the 
fideicommissarius, and he was in the position in which he would have 
been if the heir had entered under the senatusconsultum TrehellP 
aimim, (6.) 

^Justinian. united the two senatusconsulta, retaining the name of the 
senatusconsultum Trehellianuin, The heir was to retain his fourth, as 
midei the senatusconsidtuni PegcLsianum; but actions were to be brought 
by or against the heir, or the fideicommissarius, according to their 
shares, as under the senatusconsultum Trehellianum, so that the fidei- 
commissarius was, as to his share, in loco heredis. If the heir would 
not enter, he was compelled to do so, being protected against all loss, 
as under the senatusconsultum Pegasianum, The heir could, under 
Juatinian, but could not previously, redemand the fourth if he had 
paid it over, (7.) 

If the heir had a specific thing given him to retain, equal in value 
to, or greater in value than, a fourth of the inheritance, he retained it 
as if he had had a specific legacy of the thing, and all actions as to 
the whole inheritance passed to, or against, ilio fideicommiss arms. If 
the specific thing to be retained by the heir Avas less in value than a 
fourth, then the heir retained also enough to make up the fourth, 
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I'lim against all claims in regard to tlie inlieritance, and the latter binding 
the former to hand everything over et venditcB hereditatis stipii- 

lationes). (3, note.) 

The S enatusconsultum Teebellianum protected the hen*, by 
eiiactiug thaL. jiirectly the Iieir, g ave up the inheritanceTlbirTir^ 
fox -and agaiiist t^ .at, once pass to t he fid eicoimnis- 

sn^us in the shape of actiones utiles, and the heir be allowed to protect 
himself against all actions by an exception restitutce hereditatis » (4.) 

Senatusconsultum Pegasianum . — But, though the heir was thus 
protected, there was no inducement to him to enter on the inheritance. 
Accordingly the s ei mtus con sult i im Pecj asianum was ipassed, w hich per- 
mitted the heir to xelain^a. f(iiirj^ against fideicom - 

misscmi. as against legate^- The fideicommissarms, who had been 

placed by the senatuscons ultum Trehellicmum in the position of an heir, 
was now placed in the position of a legatee, or, to speak more strictly, 
of a legatarius i)artiaTius, that is, of a legatee who had a legacy, not of 
a thing, but of a share in the inheritance. W hen legacies of a share 
were given, actions belonging to the inheritance were brought by, and 
against, the heir, b^lig^hehi^pulated Jjhat the legatee sh oul d con- 
tr ibute to all o utgoin gs in pinpqrtion to his share, and^bqim hims elf to 
pay what was due to the legatee, for his shaLfi.„ Similar stipulations were, 
subsequently to the senatusconsultum Pegasianum, made between the 
heir and the fideicommissarius {sti^ulationes imrtis et i:>ro loarte), (5.) 

The senatusconsultum Trehellianum was, however, still in force, for 
it operated {a) if the fideicommissa did not exceed three-fourths of the 
inheritance, and (6) if the heir refused to enter in spite of being sure of 
his fourth under the senatusconsulkim Pegasianum, the praetor made 
him enter, and then all the actions Avere transferred to, or against, the 
fideicommissarius, and he was in the position in which he would have 
been if the heir had entered under the senatusconsultum TrehellP 
anttm. (6.) 

j^ustinian. united the two senatusconsulta, retaining the name of the 
senatusconsultum Trehellianum, The heir was to retain his fourth, as 
m\d.ex the senatusconsultmn P eg cbsicimim', but actions were to be brought 
by or against the heir, or the fideicommissarius, according to their 
shares, as under the senatusconsultum Trehellianum, so that the fidei- 
commissarius was, as to his share, in loco heredis. If the heir would 
not enter, he was compelled to do so, being protected against all loss, 
as under the senatusconsidtum Pegasianum, The heir could, under 
Justinian, but could not previously, redemand the fourth if he had 
paid it over, (7.) 

If the heir had a specific thing given him to retain, equal in value 
to, or greater in value than, a fourth of the inheritance, he retained it 
as if he had had a specific legacy of the thing, and all actions as to 
the whole inheritance passed to, or against, the fideicommissarius. If 
the specific thing to be retained by the heir was less in value than a 
fourth, then the heir retained also enough to make up the fourth, 
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and the actions for and against passed to the heir, as to the share re- 
tained to make np the difference. (9.) 

A fideicoinmissariiis might himself be turned into a fiduciarius, 
and be requested to give up to another all, or a part, of what he 
received ; and he was not allowed, like the heir, to retain a fourth. (11.) 

Fideiconimissa might also be imposed by a person about to die on 
his heredes ah intestato (10), either by a written or oral declaration. 
If, under Justinian, such an oral declaration was made of his wishes to 
the heir, before five witnesses, the proof was sufficient. But if it was 
alleged to have been made before less than live witnesses, or before 
none at all, the fideicovimissarius, having previously sworn to his own 
good faith, might call on the heir to deny, on his oath, that the fidei- 
commissum had been made as alleged. (12.) 

Fideicommissa of particular things. — An heir or a legatee might 
be charged by a fidcicommissmn to give up a particular thing specified 
by the testator (Tit. 24. pr.), and even a particular thing belonging to 
another person, the fiduciarius being thus obliged, if he could, to buy 
it for the fid eicomlss arms, or, if he could not buy it, to give its value 
to the fideicommissarius. (1.) Freedom, too, might be given to the 
slave of another person by a fidcicommissum, and, if the fid/uciarius 
could not at once purchase the freedom of the slave, he must wait to 
see if any opportunity of doing so might arise. The slR.ve_. sQ onfiia u - 
ehi sed was tlieJreedman of the fi d^icmiimissarms . whereas slav esjylio 

-aLiheAiiiie ... oOiis -making the testament 


slaves o f the testator...h i Q tli 


and at the time o f his death, could so receive tlieirTreedom ) were tf ie 
' fieedmAhfof th"e~clead man, and he nce were called (2 .) 

"Codicils. — Codicilli, or small tablets containing memoranda ad- 
dressed to the heir, were held to create bmding fideicomjiiissa in the 
time of Augustus, on the authority of Trebatius and Labeo. (Tit. 25. 
pr.) If there was no testament, they were binding on the Iwres ah 
intestato. (2.) If there was a testament, then being considered as 
attached to the testament, they failed if it failed, but a testator could, 
by inserting in his testament an express clause to that effect {ckmstda 
codicillaris), provide that his testament should, if' invalid as a testa- 
ment, be valid as a codicil. (Tit. 25. pr., note.) If the codicils were 
I made be fore the t estament^ and not confirmed by it, they were bind- 
ing, unless a contrary intention appeared in the testament. If made 
after the testament a nd not confirmed by anticipation in it,„ihey were 
"^^inding as creating iideicommism : but by codicils made before or 
i after the testament, and confirmed by it, not only fideicommissa could 
I be created, but legacies_giyen.nr a tut^^^ a^Dpointed. (1, note.) 

No form was necessary for codicils. The joint effect of enactments 
of Theodosius and Justinian was that they were to be made in tfie 
presence olff m^jadinasses. who were to subscribe them. If they were 
not so fid&icommissarms might, having sworn to his own 

good faith, call on the heir to deny them on oath. (3, note.) 
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and the actions for and against passed to the heir, as to the share re- 
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BOOK III. 

INTESTATE SUCCESSION. 

We now come to tlie second mode of acquiring universitates Terum, 
that is, intestate succession. In this there were three ranks : — 1, sui 
herechs ; 2, agnati ; 3, in substitution for the gentiles of the old law, 
cog^iati. 

I. Sui Heredes. — When a person died intestate, wdiicli might 
happen in five ways, — by (a) his having made no testament, (5) his 
testament not being legally valid, (c) its being revoked, or (d) made 
useless by change of status, or (c) no heir entering under it, — the in- 
heritance passed, by the law of the Twelve Tables, in the first place, 
to the sui heredes (Tit. 1. pr., 1), i.e. the children, natural, adoptive, 
or made legitimate, in the power of the deceased at the time of his 
death (2), or, to speak more accurately, at the time when it is esta- 
blished that he died intestate (7) ; a grandson, however, the son of a 
deceased son, both conceived and born after the grandfather’s death, but 
before the fact of intestacy becoming estabhshed, not ranking as a suns 
hercs, as not having been connected with the deceased while alive by any 
tie of relationship. (8.) A child, however, might become a suus lieres, 
though not in the power of the deceased at the time of his* death, if 
he was a captive, and, returning subsequently to his father’s death, 
w^as made a suns lieres by postliminy. (4.) And, on the other hand, 
a child, though in the power of the deceased at the time of death, 
might not be a suus lieres ; for the deceased might be adjudged, even 
after his death, to have been guilty of i)erdiieUio (treason), and then, 
as the fiscus took his estate, there could be no sum heres. (5.) Sui 
heredes were, under the old law, obliged to take the inheritance {gieces- 
sarli), and, as they could take it without their knowledge or assent, 
the sanction of a tutor of a pupil, or of the curator of an insane 
person, was not required, but the j)i’^tor gave s wi heredes the heneficiim 
abstinendi, and enforced against them as against all heredes ah intes- 
tato, when necessary for the protection of creditors, the heneficium 
segxiratidnis. All children, of both sexes, took equally ; more remote 
descendants jpcr ,5 (6.) 

The pnetor, by giving the ])ossessio honorum unde liber i, i^laced in 
the rank of sui heredes (a) emancipated children (9) ; (h) if the eman- 
cipated father was dead, grandchilclxen conceived after his emancipation 
(9, note) ; (c) if the de cujus was an emancipated son, hir; unemanci- 
pated children conceived before the emancipation; emancipated children 
bringing into the inheritance their property, and married daughters 
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tlieir dowry (9, note) ; (d) sui lieredes restituti in integrum after a 
capitis deminutio. (9, note.) Tlie pnntor also preserved in their rank 
of sui lieredes those who were improperly disinherited. (12.) Those 
raised to the rank of sui lieredes had the option of taking or refusing 
the inheritance within a given time. (Tit. 1. piv, note.) 

Children given in adoption, or emancipated, and then giving them- 
selves in arrogation, were, if emancipated by the adoptive father in the 
lifetime of the natural father, allowed by the pnetor to rank among 
his sui lieredes, but had no claim on the inheritance of the adoptive 
father. If emancipated by the adoptive father after the death of the 
natural father, they had no claim on the inheritance of the adoptive 
father, and only that of cognati on that of the natural father. (10, 11, 

13.) Under Justinian the adopted son always, unless adopted by an 
ascendant, remained in the family of the natural father, and succeeded 
as a situs lieres to his adoptive father, if intestate, but had no claim to 
be benefited by his adoptive father’s testament. (14.) 

A constitution of Theodosius permitted the children and descend- 
ants of deceased daughters to succeed to the portion their mothers 
would have received as sui lieredes, giving up one- third of it to 
other S'lti lieredes, if there were any, and, if not, one-fourth to the 
agnati. (15.) 

Under Justinian these persons succeeded to the whole share of the 
deceased daughter, without any deduction. (16.) 

II. Ag-nati. — When there was no suus lieres or any one called to 
rank with sui lieredes, or none who entered on the inheritance, then 
the inheritance passed by the law of the Twelve Tables to the nearest 
. agnati, i.'e. those related to the de cujus tlirough males by birth or ' 

, adoption (Tit. 2. pr., 1,2); b y nearest being in na.nAm^:^3xest- ^j^ ^ ^ 
wh.emJhe»-Jaj 2 iu-of~intes-taoy^-v«ia^-j^ If the nearest 

agnatus did not enter, or if there were more than one in the same 
degree, then if none of the nearest agnati (5) entered, the inheritance 
passed, not to more remote agn ati, but at o nc e to the cog nati or blood 
relations, a mong w ho m the mo re rem ote aifuati were i ncluded by th e 
praetor s. (7.) For there was nUdevolution among agnati, just as there 
was none among those called to rank with sui lieredes. Justinian 
alt ered this, and permitted devolution among agnati . (7.) 

There are four special points to be noticed in the history of the 
changes made in the law of agnatic succession. 

1. T he . Position jof Females . — The law of the Twelv iiJT^^ ^ 

ma les and-J emales-- descended throng),^ males on a n equality . The 
media jurisprudentia, i.e. the oirinions of the jurisprudents, excluded 
altogether females descended through males except sisters so descended 1 
{consanguine^). The pr^tors allowed those excluded to come in as 
cognatce, Uistinian restored them to the place they held as agnatce I 
under the law of the Twelve Tables. (3.) 

2. The Position of Emancipated and Uterine Brothers and Sisters 
and their Children . — Under the old law such persons had nothing to I 
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do with the agnatic succession. They were introduced into it under 
-the later empire. Anastasius gave the rights of agnation to emanci- 
pated brothers and sisters, one-fourth of what they would have received 
if they had remained in the family being deducted. Their children 
remained cognati. ^Justmian gave the rig h ts of agnation to uterin e 
brothers and sis ters and. their children. ; and , subseq uently adm itte^as.^ 
agnati emancipated brothe rs an d si sters, w ithou t dedu ct ion of a fourth , 
and t heir . cliildmxl h^i . note.) 

3. The Position of the Ascendants, — The ascendant had under the 
old law no place in the ^hatic succession, as he would take by virtue 
of his imtria i^otestas, unless the deceased descendant had been emanci- 
pated. If emancipation had taken place ■with an understanding that 
the nominal emancipator should take everything he got as patron in 
‘trust for the emancipating ascendant (and, under Justinian, every 
emancipation was taken to be made on these terms), then this ascen- 
dant took as patron in default of sui heredes^ but Justinian placed the 
brothers and sisters of the de citjus before him. (8, note.) 

Under the later empire the goods coming from his mother to the 
de cujns passed {a) to his children and other descendants, {h) then to 
his brothers and sisters, and (c) to his father in preference to his grand- 
father. This too, under Justinian, was the order of succession to the 
2)eculium of a deceased son, except that here the rights given by the 
IKttria ggotestas were so far preserved that the father took after, not , 
before, the grandfather. (8, note.) 

4. The reciprocal Succession of Mothers and Children. — The 
mother was allowed to succeed to her children by the senatusconsidtum- 
Trebellianum, and children to their mother by the senatusconsultiim 
Orphitianum. (A summary of the changes in the law under this head 
is given under Tit. iv. 4.) 

' ‘ III. Cognati. — After the sui heredes and the agnati came, in the 
old law, the gentiles, or members of the same gens. But the succes- 
sion of the gentiles became obsolete, and the pr-aetor substituted the 
• cognati, that is, persons bound together by blood relationship. (Tit. 5.) 

The cognati included those who had undergone a minima capitis 
' deminutio (1), i.e. emancipated children, and children in an adoptive, 
'family (3), collaterals by the female line (2), and children born of the 
.same mother, but of an uncertain father. (4.) Later legislation, as 
has been shown in the first four Titles of the Book, took many persons 
out of the rank (ordo) of cognati, and made them rank with sid heredes 
or agnati, (1.) There was no limit to the remoteness in which agna- 
tion was recognised, but the prietor only gave the possessio bonormn 
unde cognati to blood relations within the sixth clegree, or, in the one 
case of children of a second cousin, to those in the seventh degree. (5.) 
The degrees of relationship of ascendants and descendants are calcu- 
lated by the stages of ascent or descent. There is a stage to the 
father or the child, a second to the grandfather or the grandson. The 
degrees of collateral relationship are calculated by going up to and 
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down from a common ancestor, and adding up tlie total number of 
stages. (Tit. 6. pr.) Justinian, altering tlie old law, so far recognised 
ties of cognation among slaves, that in the case of the parents and the 
children being enfranchised, they had reciprocal rights of succession, 
and the children were in the position of children born in a regular 
marriage (10). It is scarcely necessary to add that among persons of 
the same natural degree (fjradus) of relationship, those are preferred 
who belong to a higher rank [ordo), i.e. who are, or rank with, sui 
licmdes or cujnatL (11, 12.) 

Before quitting the subject of intestate succession, we have to 
notice two subsidiary points connected with it : (1) the succession 
(modified by the assignation) of freedmen, and (2) the machinery by 
which the pnetor modified intestate succession, honormn posseHnio, 

1. (a.) Succession of Freedmen. — Under the law of the T^velve 
Tables the sui Jieredes of the freedman, including adopted children 
and a wife passing in mamivij excluded the patron, who, and whose 
children, 'succeeded only if there were no sid Jieredes, and tlie freed- 
man might make what testament he pleased and exclude the patron. 
A freedwoman, however, being in the patron’s tntela, could only make 
a testament with her patron’s consent, and as she could have no sui 
Jieredes he necessarily succeeded to her if she died intestate. (Tit. 7. pr.) 
Under the pnetorian system, the pnetor thinking it hard that the 
patron should be excluded by adoptive sui Jieredes, or a wife married 
in manum, gave the patron XDOSsession of lialf the goods, whether the 
freedman died testate or intestate ; the patron being still excluded 
altogether by natural children, although they had passed out of the 
freedman’s family, unless they were properly disinherited. This 
■change, however, did not apply in favour of a irntrona or the daughter 
bf a iKitronus ; but by the lex Fapia Pojrpcea, women having the jus 
liJ)erornm were placed on a level with men in this respect. (1.) The 
lexFa]}ia jPo])])CBa also introduced a change in favour of patrons. If 
a freedman left a fortune of 100,000 sesterces, and fewer than three 
children, the patron took a virile part (i.e. half if there was one child, 
and a third if there were tw^ of the inheritance, whether the freed- 
man died testate or intestate. (2.) Ju stinian did awav w-itl Lj:dL-dis- 
tincjimiJ;tetw;&e-n4he patron a and the 
an d the l ihertus, .^d„X<SgBlateiJJra..-successiQinm£.J^ 
f ollow s : — First came the children of the freedman (to speal^ only of a 
man), whether in his power or not, or even if born before he was en- 
franchised. Then, if he had no children, came the patron and his 
descendants ; in default of these the collaterals of the patron to tlie 
‘ fifth. degree. If the freedman had children, he’could make any testa- 
ment he pleased ; if he had not, he could only m ake whaOesJiaaneni 
h e pleased if his fortune was less than--lQQ.. cmrci ; if it was more, h e 
must leave one third to the patron . (8.) By a change, subsequent to 
the date of Jhe Institutes, Justinian, in case the freedman left no 
children, preferred the father and mother, and the brothers and sisters, 
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f ollow s : — First came the children of the freedman (to speal^ only of a 
man), whether in his power or not, or even if born before he was en- 
franchised. Then, if he had no children, came the patron and his 
descendants ; in default of these the collaterals of the patron to tlie 
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children, preferred the father and mother, and the brothers and sisters, 
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of the deceased to the patron. While, before Justinian, there were 
still Latini Juniani, their goods were treated as a which 

passed in all cases on their death to the manuniittor, "who could deal 
with it by testament as he pleased ; but by the senatusconsultum Lar- 
gianum the children of the patron, unless duly disinherited, were pre- 
ferred to extranei lieredes ; and by an edict of Trajan, if a slave, against 
the will or without the knowdedge of the patron, w^as made a Eoman 
citizen by imperial rescript, he was considered, indeed, during his life a 
Roman citizen, but at the moment of death became a Latinus, and the 
rights of the patron w^’ere restored. (4.) 

(b.) Assignation of Feeedmen. — A patron having tw’o or more 
children in his power (Tit. 8. 2) might instead of allowing the goods of 
a freedman to go equally to all the patron’s children in the same degree 
as they otherwise w’-ould do (Tit. 8. pr.), assign, by or without a testa- 
ment, and in any terms (3), to any person in his power (2), a freed 
man or \voman, so that after the death of the parent the person to whom 
the freed person is assigned is alone considered the patron, and excludes 
all other children. (Tit. 8. pr.) But if the assignee died or was emanci- 
pated (2.), the force of the assignment %vas at an end. 

II. BoNonmiARossESsiONES. — The iDriutor placed the person best 
entitled in possession of the liereclitas, in case the possession was dis- 
puted, and then in process of time regulated this admission as he 
thought best to amend, to correct, or to supplement, the civil law (Tit. 

9. 1) ; and usucapion ripened into ownership the possession he gave. 

The possessor 'was ordinarily protected by the interdictj^jdoret??^ honorum ; 
and to obtain this protection, the heir who had under the civil law an 
indisputable title often demanded the honorum ggossessio ; the praetor 
generally acting under his executive authority and giving possession 
according to his edict {joossessio edictalis), and sometimes giving a spe- 
cial possession {possessio’ deer etaUs) after hearing the parties, and then 
sometimes only giving an interdict forbidding violent eviction. (1, note.) 

The various kinds of possession of goods are divided according as 
there was, or was not a testament ; out of ten kinds known before 
Justinian, tw^o referred fco testate, and eight to intestate succession. 

To testate succession belonged {a) vossessto contra tabidas , giveiito 
children passed over : In tnh idn R , gi vftn (but only 

after it had been ascertained that the possessio con tra tahulas was not 
due) when the heir, under a duly made and valid will, wished for 
protection of the interdict quorum honorum, when the praetor wished to 
uphold a testament defectively made, or in other cases, as that of the 
institution of a posthumous stranger, or of an heir under an unfulfilled 
condition. 

To intestate belonged eight, four relating to the succession 

of freemen, four to that of freedmen. A summary is given of these 
eight kinds of possession under Tit. If there was no one to whom \- 

possession could be given, the mrirlnm, or, later, the fiscus, took the 
goods. (3.) 
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Out of the ten kinds of possession just mentioned, Justinian sup- 
pressed four of those relating to intestate succession, viz., the wide 
decern jjersonce, suppressed because under his system parents were 
themselves the manumittors of their children (4) ; the turn quern ex 
familia, the unde liheri 2 ^cttron^^ eoriinn (5), and 

the wide cognati manwiiissoris (6), rendered obsolete by his system, 
and regulating the rights of patronage. He, however, retained a kind 
of possession, known to the previous law, though not reckoned in the 
ten ordinary kinds ; that, namely, tmii quibus ex legihns, when 
possession was given in pursuance of a direct enactment, as, e.g., when 
the patron shared with thn children of the lihertus under the lexPa])ia 
Popima, (7.) 

Possession of goods had to be demanded by parents and children 
within a year, and by all others within a hund red ^hays of the time of 
their knowing of their rights (8), dies utiles alone being counted. (0.) 
If not demanded, then the rights of possession of the person not 
demanding at the time fixed, or refusing it, passed to those in the same 
degree, and if there were none, then to those in the next degree. (0.) 
Demand was made before a magistrate, and special terms of demand, 
da mihi hanc ‘possessionem, were necessary, until Constantins permitted 
any terms to be used, and Justinian did away with the necessity of an 
application to a magistrate. If a person having, as civil heir, right to 
demand possession, did not demand it, accepting the inheritance under 
his civil right, and the next in the order of praetorian succession did, 
after the delay had expired, demand possession, it was given him, but 
only sine re as opposed to cunn re : he got the technical qjossessio, but 
not an interest in the goods conclusive against the heir. (10.) 

System of the Novels. - -In the 3 ^ears 543 and 547, by the llStli 
and 127th Novels, Justinian introduced a totally new scheme of intes- 
tate succession, a summary of which is given under Tit. 9. 10. 

Othek Modes of acquiring a Universitas Eerum. 

We now pass to the four remaining modes by which a unloersitas 
reruni was acquired, in addition to testamentary and intestate succes- 
sion. 

i- Abrogation .— The first is arrogation, which is specially men- 
tioned as forming part of the customary law. (Tit. 10. pr.) By arrogation 
all the property and all the debts due to the arrogated passed to the arro- 
gator, except only those things which were extinguished by the caqyitis 
demimitio which arrogation involved, sucli, as the rights of agnation, 
and the services which a freedman bound himself by oath, as the price of 
his freedom, to pay to the patron, and which, being personal to the 
patron, were extinguished if the patron was arrogated. (1.) The arro- 
gator was not bound to pay the debts of the arrogated, just as a qmter- 
familias was not bound to pay the debts of the son ; but the property of 
the arrogated was made answerable, thejiTetor, by a sort of restitutio in 
integrum, allowing the creditors to proceed against the arrogated as if 
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the arrogatioii had not taken place, and unless the arrogator satisfied 
them the prietor gave them possession of the goods, and allowed them 
to be sold. (3.) Under Justinian’s legislation, if any property was 
acquired by the arrogated from any source except the arrogator, the 
usufruct only went to the arrogator, and if the arrogator died, the 
property in it passed to the children, and, if none, to the brothers and 
sisters of the deceased, and only in default of them to the arrogator. (2.)J 
What is said of arrogatioii as a mode of acquiring a universitas o'crum 
is true of the conventio in mamm of a “wife under the old law. (1, 
note.) 

ii. BoNOBTuyf A r>nTP.T_tn — The mode next noticed of acquiring a 
universitas rerum is the honorum addictio, introduced by a constitution 
of Marcus xiurelius. (Tit. 11. pr.) If a testator (even by codicils) gave c 
liberty, to any slaves, then, after the inheritance had been successively 
(4) rejected by the Jieredes ex testamento, the lieredes ah intestato, and 
the fisciis, any of these slaves, or, under a constitution of Gordian, 
any one else (1, note), might apply to have the goods given over to 
him {honorum addictio), on his undertaking to satisfy the creditors in 
full, the application being entertained both in favour of liberty, and to 
spare the deceased the disgrace of a sale of his goods. (2.) The slaves 
enfranchised by the testament were, when manumitted, the freedmen 
of the deceased (orcini), unless there was only a fiduciary direction to 
manumit them, or the slaves had agreed to be the freedmen of the 
■person to whom the addictio was made. The constitution further 
directed that even when, in such a case, the^isczis accepted, the direc- 
tions as to liberty should be carried out. (1.) If a person while under 
twenty-five years did not accept as heres ah intestato an inheritance, 
and liberty was acquired by the addictio honorum^ then, although when 
he was twenty-five he might be restitutus in integrum and accept, yet 
the liberty once given could not be taken away, (o.) Justinian, ex- 
tended the addictio to cases where freedom was given not by testament 
but mter vivos or mortis causa (6), and also prowdedthat the addictio 
might be made after a sale by the creditors had taken place, if the 
application was made within a year from the sale, w^hich was then 
rescinded; and that a composition accepted by the creditors, or only 
enfranchisement of some of the slaves directed to be enfranchised, 
should be accepted, if necessary, as satisfactory ; and that if those 
entitled to apply for an addictio did not ah apply at the same time, 
the first applicant should have the possession. (7, note.) 

iii. Bono bum Venditiq. — The mode next noticed of acquiring a 
universitas rerimi is the honorum venditio, one of the ]Dr8etorian modes 
of execution by which a transfer of the entire property of a debtor was 
'made to the person who, in consideration of receiving it, would pay 
the largest proportion of the creditors’ claims. A summary of the 
mode in which, and the circumstances under which, this process was 
carried out, is given under Tit. 12. pr. In the time of Justiniaxi this 
Xxrocess had become obsolete, and the goods of the debtor, being handed 
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over to the creditors, were sold by them separately as occasion inigiit 
offer (honor nm clistractio) . 

iv. Forfe itur e undee the Senatusconsultum Claudianum . — 
A universitas rerum was acquired under the senatitsconsulturii Clan- 
dtanum, when a free woman was denounced tliree times by the master 
of a slave as having formed a disgraceful connection with the slave. A 
magisterial decree reduced her to the condition of an ancilla, and she 
and her property passed to the owner of the slave. If it was a freed- 
woman who formed such a connection, she became again the slave of 
her patron, unless he had assented to her conduct, in which case she 
became the slave of the owner of the slave with whom she had dis- 
graced herself. Justinian abolished all this as unworthy of his empire. 
(Tit. 12. 1.) 

Obligations. 

We now pass to obligations. A summary is given in the text, 
under Tit. 13. 2, of the meaning of the term obligation, and of the main 
features of Roman law with regard to the sources of obligations, con- 
tracts, culixt, interest, and the actions attached to obligations. 

Of the ten recognised heads of contracts, the first noticed are those 
made re. 

Contracts Re.- -There were four kinds of contracts made rCy 
i.e. by the delivery of the thing: mutuum, commodatum, deposit am, 
pignus. In mutuum the receiver became tlie owner, in pignnsJiQ^ 

, beca me t he possessor, in com mod aturu and depositum lie be came i n 
Wssessj-giie of the thing delivered. (Tit. 14. pr.) 

If utuum. — Here the deliverer of t he thing makes over the thing as 

the property of the recrpmMr wIrfTb^ ^^ b inds himse d lto return 

an exact equivalent in rfcnere. p aid who, if he fails to do this, can be 
sued by a condictio certl (1), although the thing handed over to him 
may have perished through mere accident. (2.) 

Gommo datum . — H ere the deliver er gratuitous]^ put s the recipient 
in possession of a thing whioirnrerecipient wishesTto nmke use Q f.~^As 
it is^ie ' recip^ "who benefits by the contract, he has to take the care 

of it which a honus^^gmterfamilias exercises, and not merely the care 
, he takes of his own property; but he is not answerable if the thing is 
j lost through causes wholly beyond his control. He can, when tlie 
term for which the thing was lent has expired, be made to restore this 
identical thing or its yalue hy the actio commodaM directa, having in 
; turn an actio commodati contraria (both actions being honce fulei) for 
any extraordinary expenses or for losses through the fault of the 
deliverer. (2.) 

Depositum. — HejxJdijs-ffej Hwer f^^^ own benefit 



deliver er mshes to Aaye k ept for hi m. The recipient, as he is con- 
fening”“FBenefit, is answerable not for carelessness, but only for negli- 
gence so great as to amount to fraud. When, however, the deposit 
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was made in circumstances of sudden calamity, as fire or sliipwreclc, 
the recipient had to pay double the . value of the thing if he denied that 
he had received it. The identical thing can he reclaimed at any time 
by the deliverer, and must not be made use of by the recipient. The 
deliverer had the actio dej^ositi directa for the restitution of the thing, 
and the recipient the actio clepositi contrccricc (both actions being honce^ 
fidei) for all expenses incurred and losses sustained through the fault 
of the deliverer. (3.) 

Flgnus, — Here the deliverer, the debtor, puts the recipient, the 
creditor, in possession of the thing ; but the creditor cannot make use 
olit, and although he may apply the fruits in reduction of principal, he 
cannot take them except by special • agreement for interest. The 
creditor was bound to use the diligence of a bonus iKiterfctmilms , but 
he was not liable for loss by accident. The creditor was compelled by 
the actio ingneraticia directa to restore the thing when his claim was 
settled, and could bring the actio 2 >W^^ticia contraria (both actions 
being bonce fidei) to recoup himself for expenses and for losses caused 
by the debtor. (4.) 

Contracts made Verbis. — There were two forms of contract 
made verbis, besides stipulations, known to the old law, but obsolete 
in the time of Justinian, the clictio dotis and the jurata ‘promissio liberti 
(Tit. 15. pr, note) ; biit it is only of stipulations that any notice need 
be taken. 

Stipulations . — Stipulations were a form of unilateral contract. 
Hn which the stipulator or questioner a s ked the yromissor whether he 
I would en t er into the..ei igajgeBimt p roposed, and on th emimm>si^rj:epH'- 
) ^JlndjLie w ould, the contr act was, c omplete. Originally the peculiar 
\vords, spondesne, spondeo, could only be used by Eoman citizens, but 
in later times no special form of words was necessary as long as there 
was a question and an answer. (1.) 

^ stipulation may be made simp ly [yur e), or may be modified, 
either with reference to a term {in diem)i, or by being subjected to a 
condition. (2.) 

When a stipulation is made in diem, as to give on a future day 
named, the interest in the stipulation is at once fixed {cessit dies) ; and 
if the promissor pays before the day named, he cannot get his money 
back ; but the time for enforcing the obligation does not come {no7i 
venit dies) until the whole of the future day fixed has expired. (2.) If 
a person promises to give in a distant place, a delay sufficient to make 
the execution of the promise possible is implied. (5.) Lapse of time 
was not a means recognised by law for the extinction of an obligation 
or promise to pay so much to a man every year while he lived : it was 
therefore theoretically never extinguished, but the heir of the stipulator 
would be prevented by an, exception from enforcing the promise after 
the stipulator’s death. (3.) 

When.., a. stipulation is made condit ional ly, the interest of the stipu- 
lator is not fixed tiil the condltTon ds ful filled.^ He has oilly a hopa 
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was made in circumstances of sudden calamity, as fire or sliipwreclc, 
the recipient had to pay double the -value of the thing if he denied that 
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that the thing will be owed to him, but this hope {spas dahltum hi) 
passes to his heirs, and they can enforce the contract Avhen he could 
have enforced it. A promise to give if a man does not do something 
in his power is equivalent to a promise to give when he dies, and, as 
he must die some day, is made in diem. (4.) If the condition relates 
to past or present time, the knowledge of the parties as to the event is 
immaterial. Either the condition has not been fulfilled and the stipu- 
lation is of no effect, or it has been fulfilled and the stipulation can be 
enforced at once. (6.) Where tli e prom isejs ^ oi- ..not-tQ , 

do something,, the p ro per cpunse js .to fiji: in. the.. stipulation the penalty 
to be paid if the thing is nohdonemris- done, -as this- avoids uncertainty 
to" what ainpun^T^ht the b reac h of (7.) 

Co-stipidators. Co-'pvomissors. — A verbal contract might be made 
so tliat more than one person should be joined in the stipulation, the 
promissor undertaking to give to each, or in the promise, each pro- 
. rnissor answering affirmatively the (question. These contracts might 
also be made so as to create joint, creditors or joint debtors (Tit. 16. 
pr.), and one promissor might answer so as to bind himself simply ; the 
others in a modified manner. (2.) The thing was due to each co-stipu- 
lator and from each co-promissor. If the thing was given by or to any of 
the joint parties, the obligation wuis at an end. If one co-promissor,.; 
ceased, as by deminutio capitis, to be bound, the other co-parties re-, 
mained bound. If, however, an action was brought on the contract, 
then the obligation was at an end, but, under Justinian, if the co-pro- 
missor sued could not pay entirely, the others might be sued for the 
deficiency. (l,note.) The co-promissorswho had paid all could recover 
their shares from the other joint debtors, either as a partner, if there 
was a partnership, or if not, by so paying, or by the law allowing him 
to feign that he had so paid, that the actions of the creditors were 
made available for his benefit. (1, note.) 

Stipidations of A^slaxe-n^^^ he c annot... 

promise j for his owner (Tit. 17. pr.), whether he names his owner or 
not (1) ; and if a slave stipulates after his owner’s deatli and before 
the entry of the heir, he acquires for the inheritance. (Tit. 17. pr.) 
He may stipulate, however, for a personal right for himself, as for 
leave to cross a field, but he exercises this for his master’s benefit. (2.) 
When a slave is held in common, he acquires for his joint owners in 
proportion to their interests in him, unless he is acting by the orders 
or in the name of one only of them, or unless the thing cannot be 
acquired by one of them, as, e.g., if it is already owned by one of his 
owners. (8.) 

Dj 2 ].iRi . — Stipulations may be divided according 
^ as they are voluntary or.. not. (Tit. 18. pr.) Those that are not voluntary 
i are, 1, Judicial, required by the judge ; 2, praetorian, required by the 
I prffitor or aedile ; 3, common, required properly by the pnetor, but 
i often, for the sake of avoiding delay, by the judge. Instances of those 
required*by the judge are the security required da dolo, that a person 
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condemned to restore a thing shall restore it without fraudulently 
lessening its value ; and de parseqaendo servo ^ that a defendant will 
pursue or pay the price of a slave the subject of litigation, who has, 
through the defendant’s fault, escaped out of the delendant’s posses- 
sion. (1.) Instances of those required by the iDnetorare damnl mfectl, 
security against apprehended injury, and Icgatontm, security by the 
heir that he will pay the legacies. (2.) Instances of those required 
sometimes by the pr aet or, sometimes by the judex, are rem salvam fore 
pupillo, security for the property of a pupil, and de rato, that a principal 
will ratify what the procurator does for him. (4.) 

Stipulationes Inutiles. — Stipulations are invalid for various 
reason s, which may be classed under the following heads : — 

1. On account of their object, when the stipulation is (u) for a 
thing that does not or cannot exist (Tit. 19. 1) ; or {h) for a thing of 
which the stipulator has not the comvierclwii, as for a res sacra or a 
freeman ; and in such cases the stipulation is invalid at once, though 
the thing may afterwards become such as lie is capable of holding, as 
it also becomes void if the thing, without the fault of the promissor, 
becomes such as the stipulator cannot hold (2) ; (c) for a thing belong- 
ing to the stipulator or in case it may belong to him (2, 22) ; or (d) ex 
tiirpl causa, as to commit murder. (24.) 

0?^ account of 'the versons by, for, or between lohoni then are 
made, — 1. Stipulations are invalid when made^ .,(<r6) dumb or wholly 
deaf persons (7) ; (5) madmen (8) ; (c) an infant pupil ; or (rZ) a filiits- 
familias below the age of puberty, (9, 10.) 

2. Stipulations a re invalid when made foi (a ) a third person other 

than a person in whose pow er the stip ulator is^. (4.) .But such a stipu- 
lation^ may be made valid by adding that, if payment to the third 
person is not made, a penalty shall be payable to the stipulator (19) ; 
and whenever the stipulator has an interest in the payment to a third 
person being made, as if it is a co-tutor who on retiring stipulates, to 
save himself, that the property of the pupil shall be safely adminis- 
tered by the remaining tutors, or if the third person is a procurator or 
creditor of the stipulator, the stipulation is valid. (20.) If a stipulator 
engaged for payment to himself pr another, payment to the other ex- 
tinguished the obligation. If he stipulated for payment to himself and 
another, he could recover half the sum stipulated for. (4.) (b) The 

stipulation was also invalid if the promise was so made to bind a third 
person as that this third person should give or do something (3, 21) ; 
but the stipulation might be made valid either by the promissor pro- 
mising that he would manage that the third person gave or did the 
thing, or that he himself would pay a penalty in case the third person . 
did not give or do the thing. (3, 19.) 

B- -.j^ Iasters cannot ^stipulate with their slaves, nor fathe rs with their 
children in thOT^w (6.) 

iii. 0^2- amount of the manner In which they are viade. - -The parties 
must consent to the same thing (5, 23) ; and if several things are in- 
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person being made, as if it is a co-tutor who on retiring stipulates, to 
save himself, that the property of the pupil shall be safely adminis- 
tered by the remaining tutors, or if the third person is a procurator or 
creditor of the stipulator, the stipulation is valid. (20.) If a stipulator 
engaged for payment to himself ov another, payment to the other ex- 
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another, he could recover half the sum stipulated for. (4.) (b) The 

stipulation was also invalid if the imomise was so made to bind a third 
person as that this third person should give or do something (3, 21) ; 
but the stipulation might be made valid either by the promissor pro- 
mising that he would manage that the third person gave or did the 
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eluded in tlie question, the promissor is, unless he gives a general 
assent, only bound as to those things to which he bound himself by his 
answer. (18.) The question is inferred from the record of the answer 
in a written document embodying a stipulation. (17.) 

’"'iv. On account of t he time or the condition subject to which they 
rm'p. nnnfle. {a,) Ti/ne . — A stipulation was invalid that a thing should 
be given after the death of the stipulator or the possessor, because the 
right to have the engagement performed w^ould then accrue not to the 
party to the contract, but to his heirs, who were in the position of 
third persons. (13.) An engagement to give the day before death was 
equally invalid, as until the death occurred it could not be Imown when 
the day was. (13.) But an engagement to give at the time of death was 
valid, as the performance was considered to become due before the heir 
occupied his position as heir (15), and a stipulation to give after the 
death of a third person ^vas valid as being merely aii uncertain 
term. (16.) A preposterous stipulation, that is, ‘If something hap- 
pens to-morrow, wall you give me to-day? ’ w^as invalid. (14.) Under 
I Justinian, how- ever, all the causes of invalidity under this head and as 
I to the time of death w'ere removed. (13, 14.) 

(h) C onditio n . — An impossible condition makes a stipulation void, 
but a stipulation is valid and the thing is due at once, if it is given 
in case an impossible condition is not performed. (11.) Tlie heirs of 

of a properly made conditional stipulation waas fulfil led a fter the deat li: 
of the party to whom they wer e h eirs . (25.) 

^ Fide J ussoRES.— The general term for becoming surety "was inter-’ 
SMsio., and the principal modes of intercessio were (1) adi^vmissioy 
(2) fidejussio, (3) gndng a mm.dLdbte^,c7xdend(:e pectmice, or a pactum 
constitutm pecunice, an engagement' to pay the ascertained debt of 
the principal. The Institutes only treat of fid ejus sores, Tiie correi 
sti2nda7idi'et omit teiidi, mentioned in Title 16, w^ere parties to the 
same verbal contract. But it was also possible for persons to enter 
into a contract as accessories to the principal contract. If one of 
these accessories, or the principal, was sued, no further action could, 

! until Justinian’s time, be brought by the creditors against those not 
3 sued, the debt being extinguished by the litis contestatio, and payment 
to the accessory of the creditor was a good payment as against his 
principal. (Tit 20. pr.) 

In stipulations there could be added an adstipulator, and the prin- 
cipal use of adding one was, before procurators were recognisecy^o put 
a person in the position of a procurator, and, after procurators were 
recognised'lto make valid a stipulation for something after the death of 
the stipulator. The rights of the adstipulator did not pass to his heirs. 

The adpromissores {spmisoTes,Ji Eoman citizens, fidapro^mssores if 
peregrini) might bind themselves for as much as, or for less than, their 
principal bound himself, not for more. Their heirs were not bound, 
and they had against their principal an actio ondndati. Several laws 
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answer. (18.) The question is inferred from the record of the answer 
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were made for their protection. By the lex Apideia any one of them 
who had paid the whole debt could recover all beyond liis share from 
the others by an actio ‘p'o socio. By a law of uncertain name the 
creditor had to give notice beforehand for what amount he was going 
to exact security, and how many accessories there were to be. By the 
lex Furia the obligation was only binding for two years, and the amount 
of the liability of all was divided equally among all living when the 
guarantee could be enforced. The lex Puhlilia gav e a special privilege ' 
t o^s/)omQn 2 S^(n ot io fidep'omissores), allowing them, unless reimbursed 
in six months, to bring against their principal- a special action, actio 
de^Jcnsi, and, if he denied his liability, to recover double, or to take 
• his person in execution. The lex Gonielia provided that no oi ie-shguld 
bi nd himsel f for the same debtor, to the sam e cred itor, in i ha„ same_ ' 
year, for morejhan 20,0 00 seste rces^^ 

TlieTca? Cornelia applied, however, not only to adpromissor es, but 
to fidejussores, which marks the first introduction of a form of surety- 
ship which, at last, superseded entirely the use of adpromissor es. The 
fidejussor bound himself by saying in Latin or in Greek (7) that he : 
also ordered the thing on his faith, but no strictness of the formula .< 
was here necessary. Like the adpromissor, the fidejussor could not 
bind himself for more than his principal (5), and had an actio mandati, 
or, if he had intervened without the principaTs authority, an actio ne- 
gotiorum gestormn, against the principal for what he paid for him. (6.) 

The advantages of having fidejussor es over adpromissores v/ere : 

' {a) They could be used to guarantee any kind of obligation, including 
obligations arising out of delicts and natural obligations, whereas ad- 
promissor es could only guarantee verbaLcpntracts. (1.) {h) The fide- 

jussor bound his heirs, the adpromissor did not. (2.) (c) There was no 
limit to the time during which fidejussor es were bound, whereas ad- 
promissores were only bound for two-years fconi the time when the 
obligation could have been enforced against them. (2, note.) {d) The 
fldejussio might be made beforehand to ^guarantee a principal contract 
not yet made — adpromissio could not. (3.) 

The fidejussor es w ere each liable fo r the whol e debt, and one who 
paidhiid noLmeansmf making , tl^ fl iers contribute, exc epl..Jbx.t akin .g ■ 
advantage of the heneficium ceden darum actionum, t hat is, the surety 
whol5us™wiiling to pay in full could repel the creditor by an exceptio 
doll mail, unless the creditor would cede his actions to the surety who 
paid him ; and by means of these actions the surety could force the 
principal, or his co-sureties, to pay him what he was entitled to receive. 
Hadrian^ however, enacted th at, if^ a ny fideju ssor w as sued , .he-..sliQul.d 
have what was ter med the h eiieficiumjl^^ he mightjorcaihe 

c reditoF'to divid e his_jeina.nd„..ai nong all th£ ^?S^ii^r.gi..^wh .were 
solvent at the^ time^of ^e_Jl itis contestatio \ but \he fidejussor wi^t 
make this demand formally, since the heneficmm did not take place ipso s 
jure, as the provisions of the lex Furia did in favour of adpromissores. 
And it might still be more to the interest of the surety to take advan- 
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tage of tLe hmeficinm cedendarum actionuiJi, as lie tlms took over any 
property pledged to tlie creditor, and miglit satisfy his claim in this 
way. (4.) 

Jii still in, n int r oduced what was termed, the heneficmm 
yd nch^a that th e princ^aL^hould-- 

andjlie sui^ehes^on called on to^pay^^v^^^^^^ not be recovered fro m 

jiiina (4, note.) 

By the^ smic(Mm, 0 J 2 S 2 iJ^^ Velleiaiuim wqm^i^yexejQrhi^ 
themselves for anot her pers on. (Tit . 20. pr. note.) A fidejussor who 
sigh s^" writing (cautio), by which he binds himself as fidejussor, is 
taken to have gone through all the necessary forms. (8.) 

Gonteacts made Littebis. — A contract -was made Utter is wh en 
an entry, expen silatio, under the name of the debtor, was made in the 
ledger {cod ex] of the creditor with the assent of the debto'r, to the 
effect that the creditor had paid, and the debtor received, a certain 
sum of money, The best evidence of the assent of the debtor was his 
making a corresponding entry in his ledger, but this was not necessary. 
As the contract was for a sum certain advanced, it was enforced by a 
condictio ; and as the remedy by condlclio was a short and simple one, 
other debts, as e.g. wdiat was owing under a sale, were changed by 
novation into debts due under a literal contract (transcrijfiio a re in 
]_)Grsoncmi), by the debtor owning to having received as a loan tliesum 
due from him on the sale ; and, in the same way, the debtor might 
take, under a literal contract, the debt of a third person {transcrfitio 
a ferscyna, in 'personcum), by assen tin g to an enti'v thak he. the debtor, 
had received a lo aixitQJh.e.-amQuut--of the sinn owed by-tlie thii’.d.pBr«on. 

Contracts litteris were peculiar to Boma n citize ns. Feregrini ha d 
as a substitute, , si/ngr aylice, signe 3TynGojjZ^:) a chir og rapha 

jsigned by the debt or only. These were not merely documentary evi- 
(lenceTTut were^ w on which an actio.u,.. could be , brought ; but if 
there was a stipulation this was always looked on as the contract, and 
the -writing was only evidentiary. If the creditor sued on a contract 
litteris, the defendant might plead the eg^oeptiogion nmiieraUe ■pecunmj 
ill case he could state that he never really had received the money, and; 
then the creditor had to prove that he had really paid. Bubsequently 
, mere acknowledgments of debt {cautiones) were protected by the same 
, exception, and superseded contracts litteris. This exception could only 
j be pleaded within a period fixed first at Qne year, then at frve years, 
land by Justinian at Jy^yo,. years ;• and within the same period, if the 
debtor could show that he had not had the money, he could ask to have 
the. writing, on which he was sought to be charged, given up to him. 
After this period had elapsed, the debtor was conclusively bound by 
any .written admission of debt, but, under Justinian, the debtor, by 
going through certain forms, at any time during the two years, might 
get his exception Mi^de^pej:petiial ; and Justinian also made a person 
falsely denying his written acknowledgment of debt liable . to pay 
double the amount. (Tit. 21, and note.)" 


SUMMARY. 


566 

tage of tLe hmeficinm cedendarum actionuiJi, as lie tlms took over any 
property pledged to tlie creditor, and miglit satisfy his claim in this 
way. (4.) 

Jii still in, n int r oduced what was termed, the heneficmm 
yd nch^a that th e princ^aL^hould-- 

andjlie sui^ehes^on called on to^pay^^v^^^^^^ not be recovered fro m 

jiiina (4, note.) 

By the^ smic(Mm, 0 J 2 S 2 iJ^^ Velleiaiuim wqm^i^yexejQrhi^ 
themselves for anot her pers on. (Tit . 20. pr. note.) A fidejussor who 
sigh s^" writing (cautio), by which he binds himself as fidejussor, is 
taken to have gone through all the necessary forms. (8.) 

Gonteacts made Littebis. — A contract -was made Utter is wh en 
an entry, expen silatio, under the name of the debtor, was made in the 
ledger {cod ex] of the creditor with the assent of the debto'r, to the 
effect that the creditor had paid, and the debtor received, a certain 
sum of money, The best evidence of the assent of the debtor was his 
making a corresponding entry in his ledger, but this was not necessary. 
As the contract was for a sum certain advanced, it was enforced by a 
condictio ; and as the remedy by condlclio was a short and simple one, 
other debts, as e.g. wdiat was owing under a sale, were changed by 
novation into debts due under a literal contract (transcrijfiio a re in 
]_)Grsoncmi), by the debtor owning to having received as a loan tliesum 
due from him on the sale ; and, in the same way, the debtor might 
take, under a literal contract, the debt of a third person {transcrfitio 
a ferscyna, in 'personcum), by assen tin g to an enti'v thak he. the debtor, 
had received a lo aixitQJh.e.-amQuut--of the sinn owed by-tlie thii’.d.pBr«on. 

Contracts litteris were peculiar to Boma n citize ns. Feregrini ha d 
as a substitute, , si/ngr aylice, signe 3TynGojjZ^:) a chir og rapha 

jsigned by the debt or only. These were not merely documentary evi- 
(lenceTTut were^ w on which an actio.u,.. could be , brought ; but if 
there was a stipulation this was always looked on as the contract, and 
the -writing was only evidentiary. If the creditor sued on a contract 
litteris, the defendant might plead the eg^oeptiogion nmiieraUe ■pecunmj 
ill case he could state that he never really had received the money, and; 
then the creditor had to prove that he had really paid. Bubsequently 
, mere acknowledgments of debt {cautiones) were protected by the same 
, exception, and superseded contracts litteris. This exception could only 
j be pleaded within a period fixed first at Qne year, then at frve years, 
land by Justinian at Jy^yo,. years ;• and within the same period, if the 
debtor could show that he had not had the money, he could ask to have 
the. writing, on which he was sought to be charged, given up to him. 
After this period had elapsed, the debtor was conclusively bound by 
any .written admission of debt, but, under Justinian, the debtor, by 
going through certain forms, at any time during the two years, might 
get his exception Mi^de^pej:petiial ; and Justinian also made a person 
falsely denying his written acknowledgment of debt liable . to pay 
double the amount. (Tit. 21, and note.)" 


BOOK III. 


507 

Consensual Contiucts. — We now come to the four kinds of con- 
tracts made simply by consent, bio T\Titing nor earnest is necessary ; 
they may be made inter alisentes, and all give rise to honm ficlei actions. 
They are all bhlateral, i.e. both parties are bound by them, whereas 
contracts under the three former heads were unilateral, except so far 
as commodatum, dejjositum, and 'pigmis might give rise to actiones con- 
tra rice, These four kinds of contract are sale, letting and hiring, 
partnership, and mandate. (Tit. 22.) 

i. Sale. — The contract of sale is formed as soon as the price, i.e. a 
definite sum of money, not anything else than money, is fixed on. E(j },rn- 
est (cmdicedi. previously, t o Just hnaiyonly served as a 4 }r.oof.,i]iat^.the 
c ontract lia d.been made. (Tit. 28. pr.) 

j^ustinian made two changes . 1. If the parties chose to reduce their 
contract to writing, which they need not do, he enacted that t hey should 
not be bound until it hacL -h^n r educed to writing , and one of three 
conditions had been fulfilled : viz. that the writing w as (a) w ritten bv. 
the^paidias^ or (h) signed by them, or (c) formally written by a notary . 

2. T jie earnes t of ...a. proal. o f the contract, became a 

m easure of damages f or not fulfilling the contract, whether written or 
im written, the purchaser forfeiting the earnest if he retracted , aniLthe ' 
s eller if he retracted forfeiting double. 

■J* T he-iliing sold must be defined in some way , but it might be defined 
in many ways, as, e.g., by selling at so much a head the fish to be caught 
on a day, rei simratce emi)tio, or the chance of the whole take of fish on 
a day, spei emptio, (Tit. 23. pr., and note.) 
ur The price must be fixed and certain. If a thing is sold at the price 
^at which Titius shall value the thh^, dustinian decides that if Titiiis 
does fix a value this is a contract of sale ; but if he does not, there is 
no contract of sale. (1.) 

The price mus t be in money, or else the contract is one of exchang e 
{ perinutat io], not sale, the difference being that, if a contract of sale 
was made, the consent was the basis of the contract, but in exchange 
the contract was made rc, by the delivery of one thing in exchange for 
which the other thing was to be given. (2.) 

The duties of the seller wnre, 1, to deliver the thing and to give 
lawful and undisturbed p oss ession of it (not to i\\B clominmm o f 
Ji)-- To recompense tlie bu y er, if e victed. 8. TQ_.Racure the buyer 
a gjiinst .secret fnailts . If secret faults were discovered, the buyer might 
at his option, (a) by an actio cestimatoria recover damages, greater or 
less, according as the seller knew (or did not know) of the faults, or 
(5), by. what was termed lydhi^itig^ get the contract rescinded, and 
return the thing to the seller. But this was not all. In order to for- 
tify himself, the buyer frequently exacted bj st^ a promise from 
the seller that he would give him the dominkmi, and that if the buyer 
was evicted, he would pay him double the purchase money. After the 
use of this fortifying stipulation had become familiar, it was held that 
custom so far imported such a stipulation into the contract, that the 
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the seller that he would give him the dominium, and that if the buyer 
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buyer, who had not demanded such a promise, and who, therefore, 
could not sue cj? stiimlatiyii evicted, yet, if evicted, could, in the honce 
fidei actio empti, recover double the purchase money, on the ground 
that the seller ought to put the buyer in as good a position as if the 
stipulation had been made. 

The buyer was bound , 1, to make the_ selle r the receive r of th e 
m oney fixed as the price, and, g. t o nay intere st from t he day o j receiv- _ 
in g the tiling unti l he paid the price . (2, note.) 

The contract of sale was complete when the price was fixed, bu t 
the thiu»^Td rema in e^^ ownership of the seller until he delivered^ 
it. If, after the sale was made, the thing hou,pit improved in value, 
the buyer profited, and if it lost in value without the fault of the seller 
the buyer liad to take it as it was. The risk, after tlie price was paid, 

lieynud^ of the, l oss fell on the buyer, not on the 

seh^ although the seller was tlie domums, wliile generally it is true 
that res domino perit. But then the sel ler had to talve the care of a , 

didmotT^ b uyer coul cliiue if the seller chose' 

lielnlght take even a further responsibility and specially engage to be 
answerable even beyond the measure of responsibility of ‘dihonm 'pcitcr- 
familias, as, e.g., that a slave purchased should not in any case escape 
out of ins custody. If the thing, while retained by the seller, was in- 
jured or stolen by a third person, tlie seller had to cede to tlie buyer 
the action which, as dominus, he had against the wrongdoer or tliief. (8.) 

The contract of sale might be made to bo fulfilled on a condition 
happening, or to be at an end on a condition happening, or with a 
subsidiary agreement added to it, siich as {a) that it might be rescinded 
if the seller had a better offer before a given day {in diem addictdo), or 
(b) a lex commissoria, a general agreement for the rescission of the con- 
tract, if not executed, this agreement being specially used to enable the 
seller to get back the thing if he had delivered it, and was not paid by 
a certain day. A seller could, under Justinian, have a sale rescinded, 
or the difference made up to him, if he had sold for less than half the 
value. (4.) 

If the seller knowingly sold sometliing that cannot be sold, as a res 
puhlica, or a freeman, the buyer, if he bought in ignorance, could 
recover from the seller all hojliad lost by entering into the bargain ; lie 
could, e.g., get interest on his purchase money. 

The honed fidei actio of the buyer was termed ex empto or ernpti, 
that of the seller ex vendito or venditi. (5.) 

ii. Letting- on Hike. — The contr act of letting and hiring {lomtio^ 
con ductio) is the second of the consensual eonk^icts, lui formed 
as ?ddn as the price of the l etting ( mcrcegl i was fixed. The three heads 
of this contract were, 1, locatio-condiictio rerum , where one person let 
and another hired a tljing. : 2, locatio-conductio operarum , where one 
person let his services and another hired them ; 3 , locatio-condtictio 
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where one person, the deli verer! over a thiiro-, 

to have sometliino’ d one to it for a price, hy^n other pe rson , the cml- 
d nctor . (Tit. 24. pr., anT^o^eTJ^TO^^ must be fixed, but might 
be left to be fixed by another person (1), but if no price was fixe d the 
cQntmdujmajmt---tec^ 03re ,_.i)f_Z.Qc aiio-co7Z(^-^^ . 

nominatejepiitiact- The price must be in money, and so if one maiT’ 
lets his ox in exchange for the hirer in turn letting his ox to the first 
letter, this is not locatio-concluctio, but an innominate contract. (2.) ■ 
Empliyteusis, which resembles sale in regard to the largeness of the 
interest passed by it, and heat io -con ductio inasmuch as the property 
still remains in the creator of the emxfiiyteusis, was declared to be a 
separate form of contract by Zeno. In the absence of special agree- 
ment to the contrary, the risk in em]Dhyteusis of a. total loss fell on the 
owner, the risk of a partial loss fell on the occupier. (3.) If a man 
g ives his go ld to, it, golds mith to h a ve rings made jof it for a fixed pr ic e , 
t his is locati o -con diicti o ; b ut if the rings are to be made of the gold of 
. the goi^n}iUijj.t.hs,..a_aal^ (4.) The hirer has to bestow on the thing 
hired the care of a bonus 2 ^ctterfamilias, but f ortuitous loss falls on the 
Q- vv uier, that is, the letter (5) ; a distinction being thu s establis hed b e - 
tween the contr act oi Iqmth-co ridnctio and .that. oLsale, wliere-tlie-r^sli 
of foriEuitous loss is not witli the d ominus, the se lle]ii,h.uhwitlrtheJnp^ 

; who stin' remam^ the eyes of ihejiiw. The duties of the 

^ letter were, i, to give the hirer the free use of the thing ; 2, to guaran- 
tee him against eviction ; 3, to reimburse him for necessary or useful 
' expenses. The duties of the hirer were, 1, to give the care of a bonus 
yaierfamilias to the custody of the thing ; 2, to give the thing up when 
the term of hiring was at an end : and 3, to pay the agreed price of 
hiring. (Tit. 24. pr.) 

The contract was terminated, 1, by the death of a person who had 
contracted to let out his personal services or wdio specially was to do a 
thing ; but it was not terminated in other cases by the death of the 
Locator or conductor, the contract passing to the heirs of each (6) ; 
2, by the^sale , of the thing, the conductor having a right to damages ■ 
against the locator for being turned out, but having no title to hold ; 
against a purchaser; 8, by rent being two years in arrear ; or by; 
gross misuse on the part of the conductor ; 4, by the locator having, 
indispensable need of it ; and, 5, by the coridiictor being prevented 
from getting benefit from it, as by armed force. (G, note.) 

The hirer had thec/zctfo condiLcti; the letter had, 1, the actio locati, 
and, 2, a real action, actio Servmna, by which he was enabled to seize 
on the farming instruments of the hirer of land if rent was not paid ; 
and, 3, could apply for the mterdictmn Soilvianum, by which he got 
possession, of things pledged for the rent of land. (Tit. 24. pr.) 

iii. Paktnebship. — T he third kind of consensual contracts, partner- 
ship, may be considered under the following heads : — 

1. The objects of the ^Jf^^rtners'hi^). — Partnership might be (a) wni- 
versornm honorum {cowoTrpa'ilxi), of everythmg belonging or accruing 
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qj)en.&.JcLC:muU where one person, 
to have sometliino’ d one to it for a 
d uctor . (Tit. 24. pr., anH^^oieT) 


the hmUiy, cleIi verecLQxe] i.a. thing, 


price, by another per son, the coji- 
TEe^^ce must be fixed, but might 
be left to be fixed by another person (1), but if no price was fixe d the 
contmdujmajQn onQ .j:iiJ^OA atio-coridu^^^^^ but w as an in- 
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owner, the risk of a partial loss fell on the occupier. (3.) If a man 
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to eacli partner in any way, and goods belonging to tlie partners at 
the time of the contract passed to all without delivery ; (b) universoru ni 
qitce ex qucestio ventnni, of things acquired in the course of business, 
but not of inheritances, legacies, Ac. ; (c) ncqcytlatiom^ alicujus ; 
(r/) vectigalis, for farming the public revenues ; (c) rai itnius. (Tit. ^5. 
pr., note.) 

2. The shares of the iKivtncrs. — In the absence of special agree- 
ment each partner has an equal share in the profit and loss. (1.) But 
they may agree that one-third of the profits and one-third of the loss ’ 
shall belong to one partner — or one may have the profit after a balance 
has been struck and not be responsible for loss — or one may contribute 
money and another only services ; but a leoimie partnership, by 
which one partner took all the profit, was not permitted. (2.) If a 
share of gain is assigned to one partner, he lias, in the absence of 
special agreement, to take an equal share of loss. (8.) 

3. The dissolution, of the paytuershi]). — A partnership was 

solYed (a) ex 2)(irsonis, when one partner was dead or incapacitated. 
As to death, it may be remarked that the death of one of many 
partners dissolved the whole partnership, but that a socle tas vee Ug a I is 
passed to t h e heirs. (5, note.) Incapacity might uimjer Tiisti^^^ be 
caused by imhlicatio or conhscation, when the fiscus was looked on as 
the successor ; and this was one of the consequences of the maxima 
or medm capitis deminiitio. ((S, note.) (/>) Ex r ebus, wh en tl i (-^ 
n urnos e of the. partnership has been accomplished, or the co nditio n to 
which it was_^^ snbj-ent.,. for qaartnersliip might -bo made, condition- 
ally, has ..been fulfilled- (4 note), or •when the subyecit matter of tlie. 

partnership has ceased to exists as in the case of a cessio bonoram, 
when the goods of the insolvent were all lost to liim. (7.) But the 
outgoing partner might form a ne%v partnersliip with his old partners, 
and as partnership, being a contract jus (jenliiuii, could be formed 
wdth a peregrinus, a new partnership might be formed even witli a 
person who, having undergone the 'media, cajnils demviiidio, liad lost 
liis civitas. The m inima coxit is deniinutio did not dissQh: £Lii^ia3±L^ 
ship, and a person af regard o r ema.ncipated was stillj i^iartner. (8.) 
(^) 'voimitate, when one partner wished to retire ; but if, when tlie 
partnership is nniversorum honor urn, lie renounces from a desire to 
profit exclusively by some gain, as an inheritance accruing to liimself, 
he is compelled to share this gain with his partners. (4.) id) Ex 

jictioiuL when one partner compelled a dissolution by action, (e) Tcul- 
the time during which the p)artnership was to last having expired. 

4. T he pomcjiSuCL iuJ^j E e . s nJ L .t h a . . pfiMmy rs . — hki.fdL. ^:ixtvier f?]ie 

mandahn:^^ o thers.... hut, for ^inytliino- he vimi l mere ord inary 

adminisJi :aiiQ^»r^^ an express ma,ndati//m,.. Properly, onlynpe 
par;tiQ.glar partner who was party to a contract could sue or be sued 
by third parties, but the pr^tgr, if necessary, allowed actions to be 
brought by or against the other partners. Each partner had a bonce 
fidei action pro socio against the others to recover his just expenses 
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and make tliem ans^Ye^able for bis losses or their negligence. (2, note.) 
Each partner was bound to take as much care of goods belonging to 
the partnership as he did of his own, and to this extent he was 
answerable, not only for dolus, but culpct. (9.) 

Tliere was such a fraternitas between partners, that while on the 
one hand a partner could not in an actio 2)ro socio be condemned 
beyond his means {henefichim coinpetentice), yet condemnation in this 
action carried infamy with it. If a partner committed a delict against 
his partners, they had the appropriate nch'o ex rZcZzc to against him, and 
tu partition of the partnership property could be enforced by actio 
conwi'inii dividundo. (9, irote.) 

iv. Mandate . — The fourth of the consensual contracts is mandate, 
by whic h on e person c harges aiiother to do somet hing : originally, one 
friend (the mandator) charges another friend, in whom he has confi- 
dence (the mand atari ns), to do something for him, and as a pledge 
places his hand. in his friend’s {manus datio). The relations thus 
created were afterwards enforced by the honce fidei actions mandati 
di recta, by which the mandaior compelled the mandatarhis to account 
to liiin, and mandati contraria, by which the mandatarhis compelled 
the mandator to reimburse him for expenses and losses. (Tit. 20. pr., 
note.) The original character of the contract was traceable in mandate 
always remaining a gratuitous contract (13), and the mandatarius who 
was adjudged in an action to have failed to discharge his duty was 
stamped with infamy. (Tit, 2G. pr., note.) 

Gradually the scope of mandate was much enlarged by the praetor 
allowing third parties with whom the mandatarius had contracted to 
sue or be sued by the mandator, in the form of actiones utiles. There 
were still some acts, such as making a testament, or entermg on an 
inheritance, which every man must do for himself ; but, in general 
terms, it may be said, that a law of agency was thus created, as these 
actions could be brought without the concurrence of the agent or pro- 
curator, and thus the principal and third parties were placed in direct 
relations. (Tit. 2G. pr., note.) 

Forms of mandate, — Mandate may assume five forms, according 
to the persons interested in the contract. It may be made (a) for the 
benefit of the mandator only, as when he charges the mandatarius to 
buy an estate for him. (1.) (5) For the benefit of the mandator and 
the mandatarius, as, 1, when the mandator guarantees a loan which 
the viandatariiis makes with interest to a third party, but for the 
benefit of the mandator ; or, 2, when the mandator, being already a 
fidcf imor, gives the mandaiarius, who is about to sue him as such, a 
inandate to sue the principal at the risk of the mandator (here both 
gain, or rather, before Justinian introduced the heneficinm ordinis-, 
they gained, the mandator by having the principal sued first, and the 
numdatarius by having two persons to sue, one after the other) ; or 8, 
when the debtor gives the creditor a mandate to stipulate for something 
owed to the mandator by a third party. (Here again both benefit : 
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mandator gets liis debt collected for him, and the mandatarius has two 
persons to sue.) (2.) (c) For the benefit of a third person, as a man- 

date to manage the affairs of Titius. (d) For the benefit of the 
mandator and a third person, as when the i)iamdatarln.s is charged to 
buy an estate for Titius and the mandator jointly . (e) For the benefit 
of the mandatarius and a third person, as when the mandator charges 
the mandatarius to lend money at interest to Titius, an opportunity of 
lending money at interest being here, as above in (5 1), treated as a 
benefit to the lender. (5.) A mandate for the benefit of the manda- 
tarius only, as to - invest his money in the purchase of an estate, is 
merely a piece of advice, and cannot be reckoned a mandate at all, 
unless the mandator meant to say that if his advice was followed, lie, 
and not the mandatarius, was to take the risk. (G.) A mandate may 
be made conditionally, or to have effect from a particular time. (12.) 

Mandate used as a mode of Suretyship. — A mandate was almost 
the same as Jidejussio as a means of creating suretyship, and was 
subject to the same general rules as to the inability of wnmen, under 
the senatuscoiisnltum Vellckuiu in, to enter into it for this purpose, and 
as to the benefits of discussion (on I ink), i.e. that the principal should 
be sued first, under Justinian, and of division, that is, that the liabili- 
ties of co-sureties should be divided among them, under Hadrian’s 
rescript, and, to some extent, of the cession of actions. But tlie 'man- 
dator '^iid fidejussor differed in some respects. 1. Tim 'inandaior was. 
considered sometimes more responsible. It was, for instance, doubted 
by the jurists whether, if an adoiescciit who had borrowed undei' a 
guarantee was rentitutus in inteffruin, the creditor or the/h%'?i.S‘6'or was 
to suffer the loss, but it was considered clear that the mandator ratlier 
than the creditor was to suffer. 2. Before tlie time of Justinian, who 
placed them on an equality, the Jidejussor was released by the principal 
being sued — not so the mandator, as his contract was a separate one. 

3. Tim fule jus Hor could not demand that the actions against the debtor 
and the co-sureties should be ceded to him after a Utis cpndestatio in a 
suit by the creditor against the jidejussor ; Init the mandator was not 
affected by a litis contestatio or judgment in an action against tlie 
debtor. 4. The mandator was released if the creditor had wilfully 
abandoned any . of .the remedies the 'mandator could call on him to 
j 3ede, while the jidejussor could only call on the creditor to cede sucli 
I IS. he had to cede. (6, note.) 

^ Duties and jmvers of the Ma/ndatarius. — No one need accept a 
mandate, but, if accepted, it must be executed, unless renounced soon, 
aiqugh for the mandator to carry out his purpose himself or througli 
another. Otherwise the mandatarius will he liable to an actio ma/nda ti, 
unless some such reason as a sudden illness or enmity has prevented 
him from renouncing or renouncing soon enough. (11.) If the man- ' jV 
dator revokes before execution, the mandate is at an end. (0.) A 
mandate is also extinguished, if, before it is executed, either the man- f I 
dator or mandatarius dies, but the mctndakmus has an acPio mandati, 
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if lie executes tlie mandate when the mandator is reallv; but not to 
liis Imowledge, dead ; just as a piiyment to a steward, enfranchised or 
ceasing to have power to act as steward, is good against his master if 
the person paying the money does not Imow that the steward is not 
still a slave or has ceased to have ]30wer to act as steward. (10.) A 
mandate contra honos mores, as to commit theft, is not obligatory ; the 
mandaiarms may have to pay a penalty in such a case, but he has no 
remedy against the person who charges him to commit the theft. (7.) 
The mandatarius must not exceed the hmits of his mandate. If a 


mandator charges the mandatarius to spend 100 aiorei, the mandata- 
rins may spend less, but not more ; and he can make the mandator 
responsible up to 100 aurei, though not for the excess. (S.) In the 
execution of the mandate, the mandatarms was bound to exercise the 
diligence of a hojms ixiterfmnilias. (11, note.) 

Gratuitous character of the Contract . — A mandate is always gratui- 


tou§ ; and a cont ract wdiich , if g ratuitous, -would be- a mandate, wil l, 
if not gra_^itous, almost aLway„S-lake the form of locatio-conductio, and 
so vice versa, if a person gives out his materials to~’hTdone something 
wnthTTout does not fix the price, an actio mandati may be brought. 
But although the mandate was gratuitous, yet an honorary payment 
{honorarium) might be arranged for and given, as to doctors, t'cc., and 
although the payment could not be enforced by an action, yet the 
magistrate in the exercise of his extraordina]:y.4BTisdict would 
regulate it and see it %vas paid. (13 J ^ 

Obligations quasi ex Conteactu. — ^Wenow' come to cases where 
an obligation exists, not arising from a contract, but from such a state of 
things that one man is boimd to another as if there Avas a contract. 
These obligations, moreover, resemble not only obligations generally, 
but those arising from some particular form of contract. The first 
three of the examples that follow, for instance, closely approach obli- 
gations arising from a mandate. The next two closely approach obli- 
gations arising from a societas. The last closely approaches the 
obligation arising from mutimm. (Tit. 27. pr. 6.) 

The following are the examples (Avhich are merely examples) given 
in the Institutes. 

1. If mie manjnmiagnsJhnjafei^^ is absent, Anthout 

being charged to do so, there is no contract between them, but, in order 
that the affairs of absent people might not be neglected, the laAv 
treated the parties as if a mandate had been given, the person whose 
affairs had been managed having an actio negotiorum gestorum against 
the gestor to make him account, and the gestor having an actio con- 
traria against him, but (m distinction to the case of a mandate) only 
for Avhat he has usefi^ly expended, not for all his expenses. The 
gestor has to shoAV the diligence of a bonus jgaterfamilias. (1.) 

2. Tutors and, 3, curators are bound to the pupil or adolescent, 
Avlio have a direct action to make them account, and are subject to a 
contrary action for losses and all expenses, (2.) 
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4. If two persons, not being partners, liave a tiling in common, 
and one has received the fruits or borne necessary or useful expenses, 
he can be sued or sue as if tlie other liad been a partner (8) ; and 5, 
the same may be said of two co-heirs, wlio have a right to apply to 
have the inheritance divided. (4.) 

6. The heir, though not bound by a cont]*act to the legatee, is 
under an obligation to him, quasi ex contraclu, to carry out the dis- 
positions of the testator, and the legatee liad aji actio ex (estameiito to 
make him do this ; having also, if a partic'ular tiling was so given as 
a legacy as to give the legatee tlie right to bring a viiuUcatio, tlie 
choice between the real and the personal action. (5.) 

7, A person to whom money not due is paid by mistake, is not 
bound by a contract, for payment is generally ratlier the fulfilment 
than the origin of a contract, but he is bound to repay it by an obli- 
gation quasi ex contractu, ((>.) 

In order that* the person paying might b(‘, able to recover, three 
conditions must be fulfilled : (a) the payment must bc' really not due; 
a person could not recover if what ho paid wjis diug altbougli by a 
merely natural obligation, or if he paid sppnei' than noci^.ssary wliat lie 
must some day pay; but he might recover what 1 k‘ paid undi'r a con- 
ditional undertaking before the event liappc^ned ; (/;) h(^ must have 
r paid under a mistake arising from ignoranci'. of fact or, perhaps, of 
[ law ; for if he paid knowingly he was treated as having nuule a. gift. (G.) 
In one case, money paid when not due could not bo recovei*ed. ; viz., 
when he who paid was liable, on denying liability, to pay double the 
amount claimed, as he would be if lie <limied tluit a judgment pro- 
nounced against him had been pronouneiul, or in actions iindm- the lex 
A.(]uilla, or, before Justinian, in casi'.s of legaci(‘S givi:;n per dauma- 
tioneni, Justinian put all legacies and jidciaoumissa on the same 
footing in this respect, but only in favour of certahi lega-tees, such as 
churches, asylums, monasteries, and so forth. If a jierson in such 
cases chose to pay the simple sum churned, be could not recover it, as 
he was taken to have paid it to obtain si'curity from the ])imalty. (7,) 

Tlie.p_erson who had paid money by mistalui was muc h in tlie po^i- 
tiomQLa.- persoii w hQ.Md^Ba-de a.i id tlui M 

by which he re covered , clo sely resembled tlie axtio cx uiaUiUK Hut the 
scilutio inclehili extended to ma.ny other things tluin the payment of 
money. It comprehended anything done or given over by mistake, 
and the analogy to the muLuum ceased to lie ayiparent. {r>, note.) 

Acquisition of OunicuTiON s 'rHKouoH otiik usv- blithers and 
masters acquire obligations, i.e. arc creditors, and cam bring actions, 
through sons in potestate (subject to the clianges inadihby Ju^^ 
as to the q^ecAdimn, the father, however, liaving rig] it to bring 

the action lie had the usufruct) and slaves. (4h‘t. 28. pr.) In the 
cases of slaves, or of persons supposed to lie slaves, of whom therels 
bona fide possession or a usufruct, tlio master a.cfj ui 3 *cs the obligations 
as to all that arises from their labours or iVom wonHdliing belonging 
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to tlie master. I n tlie ca se pf slaves of wh om t he master has tka^ 
tlie master acquires the obligations as to all tha|.„^^^^^^ their 

laboiirs ex pended.. Q iLjhe jjmgte^ proper^\ (1, 2.) The slave held in 
oommon acquires, in the absence of something to show the contrary, 
for his masters in proportion to their interest in him. (3) The insti- 
tutes do not notice the acquisition of obligations through procurators. 

of OBLiGATio^^The last Title of this book treats 
of the dissolution of obligations, and the case of obligations being dis- 
solved ipso jure must be distinguished from that of the right to sue on 
an obligation being met by an exception, a subject reserved for the 
4th Book. There are three modes of the dissolution of contracts 
noticed in the Institutes : 1. Payment ; 2. Novation ; 3. Use of a form 
of dissolution corresponding to the form of the obligation. (Tit. 29.) 

— Solutjo , a term applicable generally t o every mode o f 
loo sening the ti e of the ob ligation, i s specially applied to payment in 
its widest sense, i.e. ^xejsuting tlie contract. There are as to this 
three questions to be answered : 1. \ Vho may pay ?• Either the d ebtor 

hims,elf„iiiay pay., „ or .any- third .p.ei:B.cai with or without the debtor’s 

knowdedge, or even against his will, may pay for him. If the debtor 
pays, the /idq//^s‘-s‘or is released, and if the Jidejnssor pays and does not 
require the actions to be ceded to him, the principal is released. 2. T^‘ 
Ayhom might t he payment , be made *? To the credito himself, his 
authorised „aggnt, to the tutor, curator, or authorised-pupdl. 8. What 
mig h t be given..m..payment ? NQtJ)nlx_tlia.thin.g i tse l f, bu t, with the 
con sent of the_creilitgr^.,SQm^ elseinJinm.oUito-^^ 29. pr.) 

ii. Nova t icm , — Novatio n is the dissolution of one obligation by. the ; 
formati6n~oT another. Any contract, civil or natimal, could be extin- * 
guished by a new contract, operating either cmlly or naturally, being 
formed ; the new contract being one either Utteris, or (so generally as 
to be spoken of as the one recognised mode) verbis. The new contract 
must be different from the old, and might be different in three ways ; 
1. The terms might be altered ; 2. A new debtor might be introduced, 
and even if the new debtor is unable, as e.g. an unauthorised pupil, to 
contract, still, thougli the new contract, except as a natural obligation, 
is void, yet the first is extinguished ; but it w’ould be otherwise if the 
new contract had been made with an unauthorised slave, for then there 
would be no new contract at all. The new debtor might be substituted 
even without the consent of the old debtor ; this new debtor was termed 
exproiizissoTj in the strict sense of that word. If the old debtor sub- 
stituted another person as the new debtor in his own place, this was 
termed delegatlo. A new creditor might also be introduced. .3. If the 
parties remained the same, then, if the preceding contract was not a 
stipulation, the forming the same contract by, stipulation operated as a 
novation of the first contract ; but if the preceding contract is a stipu- 
lation, something new must be introduced; conditions of time or 
fidejussores, for example, must be added or taken away. If the second 
contract is made conditionally, the first is not extinguished until the 
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second becomes operative by tlie condition having been fulfilled, (d, 
and note.) 

Justinian enacted that no contract should be extinguished by anew 
one being formed, unless the parties clearly expressed their intention 
that this should be the effect of the new contract.- (8.) 

Both the litis contestatio and a judgment produced a riovatio, but 
the effect was not exactly the same as in novatio proper, as the bene- 
ficial accessories of the old contract, such as pledges and interest, were 
continued. (8, note.) 

o f Dissolu tion cor ves po ndlmj t_o tluiEarms. q/i the OL ligrc - 

t ion. — If payment was not made, nor novation made by a new stipu- 
lation, and the parties had made a contract of uc.vn.rii.-, or verhis, or 
litter is, a form (iniagmaria solntio ) had to bo gone through to get rid 
of the contract, corresponding to the form in wliicli tlie obligation had 
been contracted. A nexitvb Avas dissplyecl by tlie deb the 

iicaje }yi^ of money mid.giving.it. to. the creditor as represontTng- 

the debt ; and this form was used to remit pa,yment of a legacy ])er 
dcrruicriioneni, or of money due on a judgment, or of anytliing cei’tain, 
2 )onclerQ,ntimero mensurave. (Tit. 29. pr. note.) A contract verbis was 
dissolved by acceptilatio, i.c. by the creditor saying Ilaheo to the 
debtor’s question ILibesne accepiiviiL :• (1.) A contract litter is was 
dissolved by the debtor making the expensilatio of an imaginary pay- 
ment in his books. 

A contract re was dissolved by the thing being returned, and one 
nmde cw IS eiis7c was dissolved by consent, if eacli party could be put in 
his former position. (4.) 

If a contract had been made in some other way than verhis, and 
the parties subsequently went tlirough an acceptltatio, this operated as 
giving an exception preventing the creditor from suing. But in. ordei* 
that the preceding obligation might be extinguished, and not merely 
an exception allowed, there was invented wdiat was termed the dr////’/ /by/, 
stipulation. The terms of the former contract were thrown into the 
form of a stipulation, which extinguished the old contract by novation, 
and then this new. stipulation was dissolved by acceptikiiio. (2.) Ac- 
ceptilaf/iom^j be appliectio a part of a debt as well as to tlie wliole. (1.) 

There were also the following modes in which an obligation, .might 
be dissolved besides the three above mentioned : 1. Tlie obligation be- 
coming impossible tq^exeQ^ as if the thing perished. 2. Qonfusio, 
i.e. the personce of the creditor and the debtor becoming merged, as if 
the debtor became heir to the creditor. 8. Copipciisatio, or set-olf, in 
the sense that it was taken notice of in bo?ue fidel actions without an 
exception. (4, note.) 
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DELICTS. 

We now proceed to notice obligations arising c,r delicto, or quasi ex 
(JcMcto, ^ 

Delicts. — Obligations arising from delicts— i.e. Tiolaiioiis of tlie 
rigbis^lpiiaj^’ty, or„of3BXJi^ other rigl its_£j?. 
se curity, or reputation — arise from the thing done (cx -re), without 
necessary reference to an evil intent, and the kinds of delicts recognised 
•by the law are four : — Furtuvi, rcqnna, damni injnria^ Jiquria. (Bk. 
iv. Tit. 1. pr.) 

Furtum. — Theft is the fraudu le nt dealing Tidth 

^ith its use or its possession, fl. i 
By fraud ulenti is _^aiit,,^ ^ith the intention of c ommitting a tlie ft^' 
and among wipuberes it was only a person who was 

held old enough to have such an intention. (18.) If a borrower converts 
the thing borrowed to a purpose other than that for which it was lent, 
he does not commit a theft, if he honestly thinks the owner would permit 
it (7), or, whether he thinks so or not, if the owner would, as a matter 
of fact, have permitted it. (8.) But a person tempting a slave to bring 
him the property of his master, and then receiving the things by direc- 
/ tion of the master to whom the slave has revealed the facts, is guilty 
both^of theft and of corrupting a slave. (8.) There is theft of the u se.: 
of a thing, as when a creditor or a depositary uses for his own purposes 
the thing committed to him as a pledge or in deposit, or a borrower 
jN uses a thing for a purpose other than that for which it is lent, e.g. 
^ borrows a hor se f or a ride , a nd ta kes it into bat^e. (6.) There is theft 
o f the po ssession, as if a debtor takes fiioua the creditor the tlimg"Eelias~ 
pledged to Eim. Free person s, e.g., children in 2 ^ 0 testate, are among, 
the th mgs that jnay co me within tEeT’aw^'oO hS. (10.) A perso n 
who assi es in a t heft, as bv pl acing a ladder by v^hicli tb jeiliMjnoiiiiis. 
is iiaBle"to an action o ftlieft, biit not so if huon ly c ounsels. t liaB.] eft . (11.) 
If persons in the power of another steal horn that person, they 
cannot be sued for theft by that person, but the thing is furtka, and 
caniiot be acquired by usucapion, and a person assisting them is liable 
, to an action of theft. (12.) 

In case of theft the owmer of the thing could sue for the-tliingpif 
in the_j.0^sessiQm.Qf the thief, by th e ordinary me.a m. J2i^uZ:i^5^ an 
action a nd, if the thing was iio^longer in the possession 

of the jiiief, he could recover t he value of the thing stolen and interest 
by a condictio fiirtwfol or he might, if he pleased, bring this action 
P p 
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iAD borrow s a horse f or a r ide , and ta kes it into bat^e. (6.) There is theft 
of tlmjossession, as if a debtor takes fiJdm the creditor the thmg"FeliaT~ 
pledged to Eim. Free perso ns, e.g., children in testate, are among, 
the thm gs that may co me within tEiTTaw^ oT" the£. (10.) A perso n 
■wlio assi sts in a tl ^ft, as bv pl acing a ladder by which tli elliiefnnQiinis, 
is iiaBle"to an action o f^theft, biit not so if he only c ounsel s„t]ia.tl.i£ift . (11.) 
If persons in the power of another steal horn that person, they 
•cannot be sued for theft by that person, but the thing is furtka, and 
cannot be acquired by usucapion, and a person assisting them is liable 
, to an action of theft. (12.) 

In case of theft the owner of the thing could sueloi: theJiliing^' 
in the_ppgses..siQ. xL.Qf -the thief, by th e orduiary jne ^ans.^ an 

a nd, ifthe thing was i^loiiger in the possession 
of the diief, he could recoyer t he value of the thing stolen and interest 

he iingEtTif be pleased, bring this action 
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by a condictio furtwiC, or 
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altiiougli the thing was in the thiefs possession. But, besides these 
actions, he had an actio furti, an action to recover a penalty for the 
wrong done him ; but this, though it could be brought by the heirs, of 
the owner, could not be brought against those of the thief. (19, and 
note.y It could, as we have just seen, be hi^^ht against the accom« 
plices of the thief. (11.) 

Two questions arise as to this action. 4jW7hat was the amount 
of the penalty ? 2. Who could bring the action ? 

1. The amount of the penalty varied according as the theft was . 
manifest or not manifest. A manifest theft is one in which the thief is 
detected in the act, or in the place of .Jh^Jbli(3£t, or with the thing o n 
hH^heibreJije re^clmsjiis, destm^^ The penalty for a manifest 
theft, which had been under the Twelve Tables for a sl ave de%th, and 
for a freeman being given over as a slave to the person injured, was 
fixed by the printers at four times the value of the thing stolen. The 
penalty for non-manifest theft was twice tlie. value. Any accidental 
circumstance that, at the time of the theft, gave a special value to the 
thing, was reckoned in the value, the quadruple or double of which was 
to be given. (8, 5.) In the older law there had been other variations 
of theft, or concealing stolen property, to which actions had been 
attached, with varying penalties, under the heads oifnrtum conceptmii, 
ohlatum, iwoliihiUm, and non exhibitum. (4.) 

'I 2. The person or persons who were interested in the thing not being 
/ lost could bring the actio furti. In the case of a thing subjected to a 
I usufruct, both the dondnuH a aid tb, e iisTifru ctmary had such an interest, 
'and both could bring the action. (13, note.) The creditor , from whom a 
tlhng given in pledge is stolen, even if the debtor is the thief, may bring 
it, because to have the thing pledged in possession is a gain, although 
the debtor may be able to pay. (14.) T he bona fide purchas er, too, has 
the action, although he is not the dominus. (15.) T he cond/uctor j^ ^ 
t he tailor or fuller who has clothes to mend or clean, can bring th e 
action , if he is solvent, an d the owner cannot ; for a s he has his re medy^ 
against thelinb^ owne r Jias. not a n intei'est: but if the tailor is 

insolvent the owne r can bring the action. (15.) The same rule applied 
before Justinian to the borrower under a conmodatum, but under 
Justinian the lender had his choice. If he chose to bring the action 
against the thief, the borrower was freed from responsibility. If, 
knowing of the theft, he chose to sue the borrower, then the borrower 
had the action against the thief so far as he paid, but the lender had 
not, whether the borrower was solvent or not. If the lender, ignorant 
of the theft, brought an action against the borrower, he might, on 
knowing the facts, desist from that action, and sue the thief, and then 
the borrower was free, whatever the result of the action against the thief 
might be. (16.) Aileposita ry, no t being anawf^mbfo fm oijI p.a Uv is. 
had no interest sufficientto.support the action, ^n.nd the o^vnm Lo nly coul d 
hring ik .^(17.) A mere interest in a thing not delivered being safe, 
such as that of a person to whom a thing was due under a stipulation,, 
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thing, was reckoned in the value, the quadru^fie or double of which was 
to be given. (8, 5.) In the older law there had been other variations 
of theft, or concealing stolen property, to which actions had been 
attached, with varying penalties, under the heads oifuT'Umi conceptmn^ 
ohlatum, proliihiUim, and non exhihitum, (4.) 

i 2. The person or persons who were interested in the thing not being 
lost could bring the actio furti. In the case of a thing subjected to a 
.usufruct, both the had such an interest, 

and both could bring the action. (18, note.) The creditor , from whom a 
tiling given in pledge is stolen, even if the debtor is the thief, may bring 
it, because to have the thing pledged in possession is a gain, although 
the debtor may be able to pay. (14.) T he hona fide purchas er, too, has 
the action, although he is not the dominus. (15.) T he condy>rr,tnr npMiLc 
t he tailor or fuller who has clothes to mend or clean, can bring th e 
action , if he is sdivent . an d the owner cannot ; for a s he has his remedy 
against tTie ISIoTTBie mvne r lias. not a n interest: but if the tailor is 
inso lvent the owne r can brin g the action. (15.) The same rule applied 
before Justinian to the borrower under a commodatum, but under 
Justinian the lender had his choice. If he chose to bring the action 
against the thief, the borrower was freed from responsibility. If, 
knowing of the theft, he chose to sue the borrower, then the borrower 
had the action against the thief so far as he paid, but the lender had 
not, whether the borrower was solvent or not. If the lender, ignorant 
of the theft, brought an action against the borrower, he might, on 
knowing the facts, desist foom that action, and sue the thief, and then 
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had no interest suffi ej^LtoL^m ort the acj }iQ iL,^a.nd the oTOe r^o nly cojo ld 
^ A mere interest in a thing not delivered being safe, 
such as that of a person to whom a thing was due under a stipulation,, 
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or that of a creditor in anything belonging to his debtor, was not suffi- 
cient to support the action. (13, note.) A separate action against each 
offender could be brought for the full penalty. (17, note.) 

Bona vi bapta. — The praetor instituted an action to meet the case 
of goods being taken by violence, the plaintiff being allowed to recover, 
if he brought his action within a year * t lie thing or its value, and also 
t hree times its value as a penalty ; or, if he brought his actio n after a _ 
t he thing, or its value, only . It was necessary that the act should 
be committed dolo malo, and not through an honest mistake, but the 
value of the thing was immaterial, and one person acting alone could 
commit the act ; nor did it m ake ^any differen cewhether ihe robber was 
or wa s n ot taken while comim the robbery, but the action, being 
partly penal, could not be brought against the heirs of the wrongdoer. 

(Tit. 2. pr., 1.) It was not necessary that the thing taken should have 
been among the goods of the plaintiff. If it was taken from among his 
goods, that was enough ; and so even the depositary might bring this 
action, as could all those who could bring an actio furti, (3.) T he . 
a ctio vi honorum raptomm on ly applie d m case moveable s were taken , 
but~a constitution of Valentinian, Theodosius, and Arcadius provided 
that if moveables were taken, or immoveables seized on by force, the 
wrongdoer, if he was the owner, lost the property in the thing ; if he 
was not the owner, he had to give up the thing and to pay its value by 
way of penalty. (1, note.) 

Lex Aquilia. — The l ex Arpcilia consisted of three heads, the second 
- of which had refei^nceto tiicctio , and it is only the first and third 

which bear on the subject of delicts. (Tit. 4. pr.) 

1. The first head g ave an action clamni iniurice to th e own er of a 
slave_Q.r any quadruped rec kon e d amo ng cattl e^i>e^Jiarses^.-a>ssns^nwine , 

&c., but not dogs or wild animals (1), I dlled without right . but_wit hQut_ 
re ference to t he, intent of the wrongdoer.^ Was the person killing the 
slave in fault ? was the question asked. A soldier throwing a j aveli ii in j 
a place appropriated to military exercises, and accidentally killing a slave, 
would not be liable, but if he was in any other place he would be. (4.) 

A ner son c uitingL^doiyn a . tree-^jieajx..a public j:]^th would be liable X — 
if he did not give warning, but not if he gave warning, supposing the 
tree fell on and killed a slave. If the tree wag jmihe. middle 3 
he would not be in fault, and therefore not liable, even though he gave 
no warning. (5.) . Jj^egiect or unskilful treatment on the part Of a nhv -^ 
sio-ia n. leadin g^ to_ the_ death of a slave, would make the physician 
liable (6,7), and a mul eteer, killing a s lave by his mules running away, ^ 
would be liable if a stronger man could have held them in. (8.) 

The penalty was the greatest value of the slave or animal killed-iy: . 
a nyl imFwitIim"a^ the actualj^hmj.t theJime of deat h, and, 

as the aetTdnwas thus penalTiTdiThoFhe against the heirs of the wrong- 
doer. Interpretation of the law decided that in the greatest value was 
to be included all consequential loss, as if the slave, had he lived, could 
have entered on an inheritance for the owner ; or if a set or pair of slaves 
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or that of a creditor in anything belonging to his debtor, was not suffi- 
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as the aetTdnwas thus penalTiTdiThoFhe against the heirs of the wrong- 
doer. Interpretation of the law decided that in the greatest value was 
to be included all consequential loss, as if the slave, had he lived, could 
have entered on an inheritance for the owner ; or if a set or pair of slaves 
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or animals was spoiled by one perishing (10), and if the defendant denied 
his liability, the penalty. was doubled. TlieL45wner, besides the 
under the lex also bring-- a criniiiial charge against the 

jQe r s on wh o, IdlLad-a^ 4^ 1 .) 

2. The third head provided for every kind ,_of .damage {clammcm) 

done wrongfully to a slave, or any four-footed beast, including dogs 
and wild animals, or to goods, as by mixing anything that spoils wine 
or oil. (IB.) But the penalty under this head was the greatest value of 
the thing, not within a year, but within thirty days. 

For a direct .action to lie un d er eitheFhead of the lex uig idlia the 
injury must be done bo^ly by the wrongdoer to the body of the slave 
or thing injured. If it was not done bodily by the wrongdoer, if he only 
did something by which the body of the slave or thing was injured, as 
if he shut up a slave or animal, and let death come from starvation, then 
.. the praetor gave an axtw jUi^ under the lax Aquilia, If the injury was 
done to the owner, not by the body of the wrongdoer, nor to the body of 
the slave or animal, as, e.g., if a person loosed the fetters of a slave to 
allow him to escape, the lex Aquilia did not apply at all, and the owner 
3 must have recourse to an actio m facti(An,hj would obtain 

compensation according to flie value of the thing to him, if there had 
been dolus or culi)a lata, or the ordinary value if not. (IG, note.) 

The utilis actio, under the lex Aquilia, was also given to persons 
having an interest less than ownership in the slave or animal, as to a 
possessor or a usufructuary. (16, note.) 

The whole penalty could be recovered from each offender, if there 
was more than one. If the person injured could also bring, and brought, 
an action, under a contract, for the injury, he could afterwards bring an 
action under the lex Aquilia to recover the excess which that law would 
give him as a penalty beyond what he could recover on his contract. 
(16, note.) 

Besides damnum factum the praetor toolc cognisance of damiviim in- 
fectum, threatened damage, and forced the owner of the property from 
which damage was apprehended to give security against possible loss. 
(16, note.) 

IgJTTUJ,A, — Tjnsje rm, wM^ may be n.pplififl to n.uy wrongf ul act, or 

to any judgment g iven against law, h as the special meaning of 
o r affro3^ah(^^ sense that it is here used. (Tit . 4. pr.) Itis 

t he insullihatisihe gist of the q:^ gb. E xamples of an injury in this 
sense are s triking any one, publicly i nsulting h im, falselyjuateaiding that 
he is the insultorls-debtor, libelling him, soliciting chastity, &c. (1.) 
The qxderfamilias, as himself insulted, might brmyS aciTon if any of 
those in his power was insulted ; and often pAvgni^p 

the right of action_at the same time : as, if a married woman ju- 
sulte d, w hile she and her husband were bothj m.y ij^.gi/^^ fihe. her owij^ 

fath^Ij^her hjis ba i n.d ,,, . ai nd he r I nisli and’s father ah Ip^ ^ d a right of act ion . 

and, as the penalty was in proportion to the gravity of the insult, and 
this partly depended on the rank of the person insulted, the son, if of 
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The whole penalty could be recovered from each offender, if there 
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give him as a penalty beyond what he could recover on his contract. 
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liiglier rank than his father, might obtain more by bringing the action ^ 
or having it brought in his name. (3.) Itj£as.^nly if the insult was 
.7617 grave, as e.g.-.a severe_.flogging^±h^t-an-4njnry tba sk^^ 

considered an injury to. the mastei:. (3.) If the slave, in such a case, 
belonged to several masters, the insult was taken to be done in pro- 
portion, not to their interests in the slave, but to their rank (4), and, 
except the contrary appeared, the insult was taken to be to the owner, 
not to the usufructuary, of a slave. (5.) If it is a freeman in the employ 
of another, who is injured, he alone can bring the action, unless the 
injury to him was caused simply for the purpose of insulting the em- 
ployer. (6.) The old penalty w^as a limb fora limb, but the pr^tor 
substituted the penalty of allowing the parties injured to fix the damages, 
subjectj.0 xeduction. by the^M Regard was had to the rank of the 
person insulted, and to the class to which, in case it was to a slave that 
the injury was done, the slave belonged. (7.) 

— Besides injttria simple, we have to consider atrox 
injuria, or aggravated insult ; th^ggravation arising from the nature of 
. the insult^.the place where it was done^ of the insulted, 

or the part of the body affected,^g. the^eye. i(9.) ldi^~eons^u^C-e>s of 
the injuria being atrox were tw^o. 1. PejrsQiia,_wh.o„,cmUd.fi^^ 
nught,biipgiha.aatiQii, as (rt) the owners of slaves ; (h) freedmen against 
a patron ; (c) an emancipated son against his father. 2. T he damag e 
3iaa.fiSed,by th.e,p^^ and the judge could not reduce it. (9.) 

A criminal charge might also be brought for injuries, and ]Dorsons of 
very high rank might bring such a charge by a procurator. (10.) _Hot ... 
only the actual wrongdoer, but any contriver of the injury, was liable 
to the actio injicriarum. (11.) But if the person injured showed no; 
indignation at the time, or, though showing indignation, took no steps to 
obtain reparation within a year, he could not afterwards bring the 
action. (12.) Unless the stage of the litis contestatio had been reached, 
the action did not pass to the heirs of the person injured. (12, note.) 

— The remaining head of obli- 
gations is that of obligations arising from acts which, though not 
technically coming under the recognised heads of delicts, gave rise under 
the praetors to similar actions, i.e. to penal actions in factum not passing 
against the heirs. 

Theyngl^liaX^S g^i^^^ are, {a) when a j,udg_e..hasniade a cause his own, 
i.e. has given a wrong sentence througli favour or corruption or merely 
ignorance of law (e.g. has condemned a defendant in a sum different 
from that fixed in the formula), he is liable to an amount to be fixed by 
the judge. (Tit. 5. pr.) (5) When anything has been thrown or poured 
down from an apartment, the occupier of the apartment is liable to an 
action that any one might bring {actio jjojpularis) for double the damage. 
If a freeman is killed thereby, there is a penalty of 50 aurei. If a free- 
man is only hurt thereby, compensation is given ; his medical expenses 
and loss of employment being considered. A. per son keeping. any thing 
suspended where there was a public way, likely to fall or do damage 
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liiglier rank than his father, might obtain more by bringing the action ^ 
or having it brought in his name. (3.) Itj£as.^nly if the insult was 
I atrox^ jeij grave, as e.g...a severa.flogging-, ih^it-an4nj-ury to a slave was 
1 considered an injury to the masteiv (3.) If the slave, in such a case, 
belonged to several masters, the insult was taken to be done in pro- 
portion, not to their interests in the slave, but to their rank (4), and, 
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— The remaining head of obli- 
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against the heirs. 

TheJnsi|igy^S^,^g^^^^ [a) when a4,udg.e. has niade a cause his own, 

i.e. has given a wrong sentence throughT favour or corruption or merely 
ignorance of law (e.g. has condemned a defendant in a sum different 
from that fixed in the formula), he is liable to an amount to be fixed by 
the judge. (Tit. 5. pr.) (5) When anything has been thrown or poured 
down from an apartment, the occupier of the apartment is liable to an 
action that any one might bring {actio •pojpularis) for double the damage. 
If a freeman is killed thereby, there is a penalty of 50 auo'd^ If a free- 
man is only hurt thereby, compensation is given ; his medical expenses 
and loss of employment being considered. A, per son keeping. any thing 
suspended where there was a public way, likely to fall or do damage 
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was liable to a penalty of 10 aurei. It made no difference whether the 
occupier was occupying by one title or another. (1.) But if the occupier 
was a filiusfamilias, the father was not liable ; nor was he if the jttclex 
who made a cause his own was a fdmsfamUias. (2.) (c) The master of 

a ship, of an inn, or a stable, was liable to an action for double the value 
l^or any damage, fraud, or loss caused by fraud or theft on the part of his 
servants in his ship, inn, or stable. 

ACTIONS. 

We now come to the last division of the Institutes, which treats of 
Actions, and, subordinately, of Exceptions and Interdicts. 

The mode in which the subject of actions (Tit. 6~-12) is treated is 
this : The Sixth Title discusses the different kinds of actions. The 
Seventh and Eighth discuss actions to enforce obligations arising from 
contracts with, or delicts committed by, persons aMeni juris, and the 
Ninth treats of injuries done by animals. Then in the Tentli the subject 
of bringing or defending actions through other persons, and in the 
Eleventh that of the securities to be given by the parties, are discussed ; 
and lastly, in the Twelfth, tlie subject of the duration of the right to 
bring an action, and the question whether actions passed or did not pass 
to or against heirs, are treated of. 

A summary is given, in the note to tlie introductory paragraph of 
Tit. 6, of the main divisions of actions under the formulary system. 

The first division of actions noticed in the Sixth Title is that of 
actions in rem and actions in personmn. But it is mixed up with the 
second division according as actions came from the old civil law or were 

created by the prsetoi^ Tlie general word for a real action was viridicoMe^y 

but this word was used in a special sense, as a civil, i.e. non-prmtorio/n, 
action for a corporeal thing. The general, word for a personal action was 
concl/iGti.:Q, but the word was used in a special sense, as a personal action, 
siricti juris, excluding hones jidei actions, actions cx delicto, and actions 
in factum (see note to introductory paragraph). (15.) Generally speak- 
ing, if a man claimed a thing as his own, he could not bring a personal 
action for the thing, but odio f urum a plaintiff could, although he had a 
real action, bring a condictio if a thing was stolen. (14.) 

The civil real act ions not iced are five . 1. Vi ndic Mm, in the special 
sense of a claim for a corporeaT tiling. 2. Confessoria ; 8. Negatorjjj,, 
actions to obtain or protect the enjoyment oi’^ervitudes. 4. Causa 
lih§ZCiMs, an actio prcejudicialis, to determine whether a person was~or* 
was not a freeman. 5. Fetitio Iiereditatis . There are also limldE.dja.i)f , 
reahm ; actio FuFliciana, quasi IhMiciana, Pato- 

li(^a, Servmna, d^ndi quasi ^m^viana, two pmDtoriaiildnds of actiones 
prmjudiciates are also noticM. The subject of personal actions is treated 
of in this part of the Title only by giving three examples of personal 
actions created by the praetor, de pec'unia constituta, depeculio, de jure- 
jmando. Further, there are certain actions which are said to be mixtes, 
i.e. partly real and partly personal. 
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i. Civil Real Actions. — 1. under which liead may be 

noticed the characteristic of real actions, that the intentioxm., Siimret 
rcm ex jure Quiritmm Titii esse, if it appears that Titius has a right 
against all the world, without the name of any alleged violator of that 
right being mentioi\ed. (1.) 2. Actio confessoria, brought to enforce a 
servitude contested or impeded, and brought indifferently whether the 
claimant was or was not in quasi-possession of the servitude. (2.) 

8. Actio negator ia, brought by the owner of a thing to regain an alleged 
right of exercising a servitude over that thing, although the owner was 
in possession, whereas, as a rule, real actions could not be brought by a 
possessor. The possessor of a servitude had a concurrent remedy in 
a prohibitory interdict, so far as concerned the actio confessoria, and 
in a possessory interdict so far as concerned the actio negatona. (2.) 
4. Actio 'jorcejudicialis, a preliminary action to ascertain- a fact, was an 
actio in reni, but only one such action, that to determine whether a man 
was or was not free, was civilis. This action, known as causaliberalis, 
was originally carried on by a person who, as assertor libertatis, clahned 
a slave as against a master, and liberty might be thrice asserted in this 
way, if on the first two occasions a decision was given for the master. 
Justinian allowed the slave himself to claim his liberty, and made the 
first decision final. (13.) 5. Petitio lieveditatis, or a claim for an in- 

heritance. This (contrary to what was the case with other actions in 
reni) was a honce fidei action : Justmian decided that dolus nialus could 
be taken into consideration in it without any exception being pleaded. 
It had some affinity to a personal action, as {a) it could only be brought 
against two classes of persons, those possessing an inheritance ‘^ro Jiei ede, 
and those possessing jpossessore (i.e. avowedly without title ), and (5) 
the plaintiff could recover by it moneys derived by the possessor from 
the inheritance, and could enforce by it debts due to the inheritance fi om 


debtors claiming to be heirs. (28, note.) 

ii. Pb^toeian Real Actions. — Five instances are ghen, the 
first three being fictitious actions, in jus conceggtce, the two last being 
in factum. 1. Actio Puhliciana, given to protect a person who, wdiHe 
the time of usucapion is running, loses the thing out of his possession, 
and to recover it is allowed to feign that his title by usucapion is com- 
plete (4 ) 2. Actio in rem rescissoria, given to protect a person agam&t 

whom the time of usucapion has run, while he was unable through 
absence or other legitimate cause to attend to his affairs, or it tne 
possessor in whose favour the term was running was absent and so 
the usucapion could not while rumiing have been stopped by legal 
means. The praetor allowed the owner m such a case to rescmd tlie 
usucapion and to claim the thing by feigning that the usucapion had 
not been perfected. (5.) 8 . Actio Paidiana, given to rescmd ahena- 

tion of goods in fraud of creditors. (6.) 4. Actio Se^mcma, by which 

possession was obtained of the effects of a faa-mer looked on as mort- 
gaged in law, to recover the payment of rent 5 

by which creditors generaUy, and not landlords only, ohtamed things 
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gaged inlaw, to recover the payment of rent. 5. Actio quasi Sermana, 
by which creditors generally, and not landlords only, obtained things 
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mortgaged or pledged to tliein. (7.) Two instances are also given of 
pre-judicial actions created by the pnntor : that to decide whether a 
person is ingenuus or libertus, and that to decide whether a person is 
the son of his reputed father. (13.) 

Personal Actions. — Three instances are given of personal actions 
created by the praetor: 1. De constitiiM given to enforce a 

pact for the payment of a sum already due. Buch a pact was ad- 
vantageous to the creditor if the thing duo was owed by anotlier person, 
or if the antecedent obligation was a natural one, or if tlie time during 
which an action on this antecedent obligation migl.it l)e brought was 
on the point of expiring ; and this action was by 4 ustinian made in all 
cases perpetual and allowed to bo brouglit wliatever wa.s tlie nature of 
the thing promised, those qualities having previously belonged only to 
the actio reccjjtitia, an action specially given to c‘uforce ;n> undertaldng 
by an a 7 yenlarius to pay what lie owed. (8, i).) 2. De peciilio, given 

to make liable to tlie extent of the pacnllaub of tlieir 

sons m 'i^otcstaie and slaves, for the (‘.ngagemonts of tliosci sons and 
slaves. (10.) And, 3. Dc jurejiira/ulo, given to ascertain Axhotlier a. 
party to a suit had, when challenged to do so, sworn that tlu5 facts on 
which he rested his claim or delence weiH; true. (11.) 

Mixed Actions. — -Tlie actions faniUue erclHenudce, coih/iiluuI dtri- 
chmdOy mUjluimu reijuiuloruiib are said to be niixc'd, i.o. both real and 
personal, because although tluiy were otherwise personal auctions in 
form, yet by the addition of an (ulJtidlcaJlo things weri'< adjudged to 
belong to tlie cliiierent parties. (2U.) 

Before proceeding to notice tlic division oi‘ jictions a.ccording to tlie 
latitude given to the judge, the Institutes notice two subsidiary divi- 
sions. 

i. Penal Ac^uons (many of wliich acdlons, as de alho comiplo, de 
2)aTente aut j)ai'rono in pin voeaio, and de hn pin vocAUt) vl e.eeiii jd.o, were 
created by the pnntor) (12) as distinguished from ac/tions lirought to 
get the thing only {rd ‘per nee u to rite) and those in whicii both those 
objects were united {inixta^, — As n, rub', ail actions in> refit or c.i; con- 
tractit were only 'ret ‘persecniorue^ except tluit when an (talk) deposUi 
was brought against a person, or a-gainst his heir if personally guilty 
oi dolus maluSj to whom things Iiad been, entrustc^d under the pressure 
of sudden calamity, such as fire .or sliipwrock, when the value of the 
things and also as mucli again was re('.()voi*abl(g and so the action was 
mixta, (17.) Actions arising from a. delict always carried with them 
a penalty, and were simply penal in tlui case of theft, for then the 
value of the thing was recoverable by a- st‘parali('. action, or were mixtuh 
as in actions vi bouorum mptonmi, and uiuhn: the lex A(HiUla, and for 
legacies given but not duly paid to lioly places, tlie value of the thing, 
and something more by way of penalty, being recoverable by such 
actions. (18, 19.) 

ii. Actions difejcking accoiidinc m amK amount’ oi’ the Con- 
DEMNATiON.—This goes Very nearly over the same ground as the 
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DEMNATiON.—This goes Very nearly over tlie same ground as the 
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previous division, i. Actions rei im'secutorim, to get the thing due, 
were in simi^lnm. (22.) ii. Actions {a) for non-nianifest theft, (5) for 
dammim injuricB under the Aquilian law, (c) for deposit when the 
deposit was denied, if it had been made under pressure of calamity, 
(cl) for corrupting a slave, and (e) for not paying a legacy given to a 
holy place, were in duplum. (23.) hi. kn action given against a 
person who asked more than due, so that the officials of the court got 
a larger fee, was in triplum of the loss sustained by the payment of 
this fee, the amount improperly expended being, however, included in 
the conclemnatio in triplum. (24.) iv. Actions {a) for manifest theft ; 
(h) actions quod metus causa ; (c) actions for money paid to hire a man 
to bring a vexatious suit, or to induce a man to desist from a vexatious 
suit which he threatens to bring; and (d) actions brought against 
officers of the court guilty of unjust exaction, were 'hi (25.) 

Two observations, however, have to be made. Firstly, of those actions 
which are said above to be given in diiplum, that under the lex Aqwilia 
and that for deposit under pressure were in duphim only if the defen- 
dant denied his liability ; and in the case of legacies given to holy places, 
if the defendant denies or will not pay until the magistrate makes an 
order that the action shall be brought. (26.) Secondly, the actio quod 
metus causa, given to a laerson who had been threatened or coerced 
into doing anything, was in qiiadruplum only if the defendant would 
not obey the preliminary order of the judge {arhitrium) and restore the 
thing. (27.) 

We now come to the division of actions according to the latitude of 
the judge, ilccording to this diwsion, actions are bonce fidei, stricti 
juris, or arhitrarm. 

1. x\cTiONS B 02 s 2 Ei FIDEI. — In certahi praetorian actions, prmcipally 
those arising out of bilateral contracts, the words ex bona fide or some 
equivalent words were added to quicquid oportet in the mtentio, which 
was always uncertain, and then the judge had to take ail equitable con- 
siderations into view in determining the liability of the defendant. The 
judge in bonce fidei actions took notice oidolus onalus without an exceptio 
doli mali ; noticed customs and usages ; took into account counter claims 
arising out of the same set of circumstances (30) ; provided for future 
liabilities arising ; and gave interest for the time the thing had been due. 
(28, note.) A list of actions bonce fidei is given (28, 29) : 1, Enipti and 
vencliti’, 2, locati and conducti ; 3, necjotioritm gestorum ; 4, mcondati; 
5, depositi ; 6, pro socio ; 7, tutela ; 8, commodati ; 9, pigneoxiticia ; 
10, familice erciscundce ; 11, communi dvvidundo ; 12, decestimato ; 13, 
ex permutatione ; 14, hereditatis petitio ; 15, ex stipulutu in exactione 
clotis. 

This last-mentioned action replaced a bonce fidei action called rei 
uxorice, under which the husband had certain advantages when sued by 
his wife for the restitution of her dos. If the wife had stipulated for 
the restoration of the dos to her, she could bring an action on the 
stipulation which, being stricti juris, did not afford the husband those 
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advantages, the principal of which were, (a) that he had three years to 
make restitution of things quc& oiumero, jpondera mensurave constant ; 
(h) he had the heneficium com^petcnticc ; (c) he could deduct the useful 
as well as the necessary expenses he had been put to in the manage- 
ment of the dotal property (37) ; {d) the wife could not transmit the 
action to her heir ; (e) she could not ask for her dos, and also for any 
benefit by her husband’s testament. Justinian amalgamated the two 
actions, calling the new action ex stiimlatu, although in fact no stipu- 
lation might have been made. But he made it bonce fidei, and the 
husband under it had a year for the restoration of all moveables, and he 
had the heneficium com])etentice, and could deduct necessary though 
not useful expenses ; but he could recover the impensce utiles by a 
separate action. Justinian, on the other liand, gave the wife a tacit 
jus liyiiotliecce on all the husband’s effects for her dos^ but this was 
only available when she herself sued for her d.os. (29, note. ) 

2. Actiones stkicti jukis, i.e. real actions and condiciiones, — In 
these actions, dolus mains or counter claim could only be taken notice 
of, if pleaded by an exception, and interest, except by express agreement, 
only ran from the litis contestatio. (28, note.) 

8. Actiones AEBiTBAKiiB. — In tliese actions the judge made a pre- 
liminary order on the defendant to do something, as to restore or ex- 
hibit a thing, or fco pay a sum. If this order was not obeyed, then the 
defendant was to pay a sum fixed in the condemnatio so as to meet all 
the circumstances of the case. If the defendant liad the thing in his 
possession, and had fraudulently put it out of his power to restore the 
thing, the plaintiff fixed on oath the amount justly due to him, and the 
manus militaris was employed by the direction of the judge to compel 
him to give it up. All real actions were arhitraricef. and the following 
personal actions : {a) quod metus causa; (b) de dolo malo ; (c) ad ex- 
Ivibendum ; {d) de eo quod, certo loco ] mm lissum cst, (31.) 

The action de dolo malo, given when there was no other means of 
avoiding the consequences of dolus mcduSj was in simplum, carried 
infamy with the condemnatio, and liad to bo brought within a year. 
The actio de eo quod cco'to loco was an action brought by a creditor 
against a debtor who, having promised and failed to pay in a particular 
place, was not to be found, and so could not be sued there, and the 
judge allowed the creditor in this case to s\tg elsewliere without risk of 
^lus-^eUtio, But the debtor had this advantage ; he was given the 
option of paying or giving security for paying what was due in tlie 
right place under doi arhitrium, and then, if he did not obey tlie 
arhitrium, he was condemned in an amount in which the benefit it 
would have been to him to pay in the place named was taken into con- 
sideration. (31, note.) 

It was the business of the judge to make the condemnatio in the 
formulary system for a sum certain, and under the judicia extraonli- 
naria for a thing certain or a sum certain. (32.) And this leads us to 
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make restitution of things qucB numero, loondera mensurave constant ; 
(5) he had the heneficium com^petcnticB ; (c) he could deduct the useful 
as well as the necessary expenses he had been put to in the manage- 
ment of the dotal property (37) ; (cl) the wife could not transmit the 
action to her heir ; (e) she could not ask for her dos, and also for any 
benefit by her husband’s testament. Justinian amalgamated the two 
actions, calling the new action cx stiimlcctu, although in fact no stipu- 
lation might have been made. But he made it bonce field, and the 
husband under it had a year for the restoration of all moveables, and he 
had the heneficium com^mtentice, and could deduct necessary though 
not useful expenses ; but he could recover the impensce utiles by a 
separate action. Justinian, on the other liand, gave the wife a tacit 
jus liy]}otliecce on all the husband’s effects for her dos, but this was 
only available when she herself sued for her dos. (29, note. ) 

2. Actiones stuicti juris, i.e. real actions and condiciiones. — In 
these actions, dolus mains or counter claim could only be taken notice 
of, if pleaded by an exception, and interest, except by express agreement, 
only ran from the litis contestatio. (28, note.) 

8. Actiones ARiiiTBARiiB. — 111 tliese actions the judge made a pre- 
liminary order on the defendant to do something, as to restore or ex- 
hibit a thing, or fco pay a sum. If this order was not obeyed, then the 
defendant was to pay a sum fixed in the condevinatio so as to meet all 
the circumstances of the case. If the defendant liad the thing in his 
possession, and had fraudulently put it out of his power to restore the 
thing, the plaintilf fixed on oath the amount justly due to him, and the 
manus militaris was employed by the direction of the judge to compel 
him to give it up. All real actions were arhUrarimf. and the following 
personal actions : (a) quod meins causa ; (b) de dolo malo ; (c) cul ex- 
Ivibendum ; (d) de eo quod certo loco ] mm lissum est. (31.) 

The action de dolo malo, given when there was no other means of 
avoiding the consequences of dolus medns, was in smvpluvi, carried 
infamy with the condemnatio, and liad to bo brought within a year. 
The actio de eo cpiod certo loco was an action brought by a creditor 
against a debtor who, having promised and failed to pay in a particular 
place, was not to be found, and so could not be sued there, and the 
judge allowed the creditor in this case to sue elsewliere without risk of 
plus-petitio. But the debtor had this advantage ; he was given the 
option of paying or giving security for paying what was due in tlie 
right place under n.i\ arbitrium, and then, if he did not obey tlie 
arhitrium, he was condemned in an amount in which the benefit it 
would have been to him to pay in the place named was taken into con- 
sideration. (31, note.) 

It was the business of the judge to make the condemnatio in the 
formulary system for a sum certain, and under the judicia extniordi- 
naria for a thing certain or a sum certain. (82.) And this leads us to 
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consider three special matters which affected the result of the action. 
1. Pkcs~petitio. 2. Beneficium comiJetenticB, 3. Coinioensatio. 

1. Plus-pbtitio. — Under the formulary system, if the plaintiff 
asked in the intentio of an actio stricti j 2 ms for a thing certain, and 
asked for more than he was entitled to, he could not succeed in the 
action at all, and the claimant being barred in most personal actions 
by the novation operated by the litis contestation he had no further 
remedy, unless the prsetor chose to give him a restitutio in integrunin 
which was granted as a matter of course to plaintiffs under 25 years, 
but to persons over that age only if the mistake had been such as a 
most careful man might have made : as if a legatee had asked for his 
whole legacy, and then codicils had been discovered by which he* lost 
part or had to share with others. A plaintiff might ask too much in 
four ways : 1, re, in regard to the thing asked for, as if when ten aurei 
were due he asked for twenty, or if when part was due he asked for the 
whole ; 2, tem'pore, in regard to time, as if he asked before the day of 
payment, or before the fulfilment of a condition ; 3, loco, in regard to 
place, as if a creditor sues at Rome for what is due at Ephesus, thus 
depriving the debtor of any advantages he might have from goods being 
cheaper or interest lower at Ephesus. But if the debtor absented 
himself from the place named, the creditor had the actio arbitraria de 
eo q 2 Lod certo loco mentioned above ; 4, causa, in regard to the circum- 
stances of the contract, as if, when the debtor promised to give either 
one thing or another, the creditor sued depriving him of the choice. 
It made no difference, even if the thing he asked for was of less value 
than the other thing. (33.) 

If too much was stated in the demonstratio, the plaintiff was not 
prejudiced, and if too much was fixed in the condemnation the defen- 
dant could get the formula rectified. (38, note.) 

Under the later emperors, the effects of a ]pkis- 2 )etitlo, i.e. any 
excess in the libelkcs conventionis, were changed, the plaintiff being 
no longer shut out from his legal remedy, but being punished for his 
mistake. If the i^lus-qoetitio was tempore, the plaintiff was, under a 
constitution of Zeno, obliged to wait double the time he ought to have 
waited, and to reimburse the defendant all expenses for his loss through 
the action having been improperly brought. If the qqhts-petitio was 
in any other way, Justinian made the idaintiff pay three times the 
amount of loss sustained by the defendant through the action having 
been improperly brought. (38.) 

If the plaintiff: claimed in the intentio less than was due, he could 
under the formulary system bring another action for the surplus when 
another prastor came into office. Zeno allowed the judex to add the 
surplus in condemning the defendant. (34.) If the plaintiff' asked for 
one thing wjien another was due, he could, under the formulary system, 
bring another actio for the right thing, and under Justinian he could 
have the mistake corrected. (85.) 

Li certain actions which may be made a sixth division of actions, 
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stances of the contract, as if, when the debtor promised to give either 
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It made no difference, even if the thing he asked for was of less value 
than the other thing. (33.) 

If too much was stated in the demonstratio, the plaintiff was not 
prejudiced, and if too much was fixed in the condemnatio, the defen- 
dant could get the formula rectified. (33, note.) 

Under the later emperors, the effects of a pliis-petitio, i.e. any 
excess in the libellus con-ventionis, were changed, the plaintiff being 
no longer shut out from his legal remedy, but being punished for his 
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in any other way, Justinian made the iffaintiff pay three times the 
amount of loss sustained by the defendant through the action having 
been improperly brought. (33.) 

If the plaintiff: claimed in the intentio less than "was due, he could 
under the formulary system bring another action for the surplus when 
another prastor came into office. Zeno allowed the judex to add the 
surplus in condemning the defendant. (34.) If the plaintiff" asked for 
one thing wjien another was due, he could, under the formulary system, 
bring another actio for the right thing, and under Justinian he could 
have the mistake corrected. (35.) 

Li certain actions which may be made a sixth division of actions, 
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the defendant was condemned in less than was due to him. 1. In the 
actio de ]peoulio a ^paterfamilias could only be condemned in the amount 
of the ^eculium of his son or slave. (8G.) 2. In certain actions the 

defendant had the beneficium competentee, i.e. he Avas only con- 
demned in so far as he could pay without being reduced to destitution. 
The instances given are, {a) the husband in a suit brought by his wife 
to get back her dos (37) ; {h) an ascendant sued by a descendant ; 
(c) a patron sued by a lihertus ; {d) one partner sued by anotlier ; (c) a 
donor sued for his gift (38) ; (/) a debtor who has made a cessio bono- 
mm sued by his creditors after he has subsequently acquired pro- 
perty. (40.) We may addabrother suedby abrother, and all cases, except 
delicts, Avhen one of two married persons is sued by the other. In all 
these cases, if the debtor could subsequently pay in full Avitlioiit being 
reduced to destitution, he had to do so ; and in the estimation of Avhat 
he could pay, his assets only, Avitliout deduction for debts, were loolvcd 
to, except in the one case of the donor, who might deduct his debts. 

CoMPENSATio. — In bonce fidel actions, the judge, Avithout any excep- 
tion being pleaded, set off any debt due from the defendant to tlie jdain- 
tiff from the same set of circumstances {ex ixulenb re), in actions 
stricti juris , the plaintiff could be repelled by an exceptio doli mall, if 
he asked for Avhat Avas due without having taken into consideration, 
Avhat he OAved. It is uncertain Avhether the exception stopped tlie 
action altogether, or Avhether the plaintiff only recovered any surplus 
due to him. An a/rgentarius who sued a customer Avitliout giving 
credit for wliat was due of the same kind, as money or Avine {in eaderib 
re), was guilty of Os plus-petitio under the Ibrmulary sy stein, and failed 
altogether in his action. A honor uni, eniptor had also, in sui),ig a 
debtor of the insoh^ent, to deduct Avhat was due from the insolvent to 
that debtor ; but as the declnclio Avas inserted in the comleninatla, not, 
as compensation in the case of tlie argenia/vius, i.n the inUmlio, tlie 
risk of 2 )kisp)etiUo Avas not run. DcducMo varied also from conipen- 
satio, as it included debts of things of different kinds and delits not 
yet due. Except, perhaps, in this case of tlie arge/utarlns, the two 
debts did not extinguish each other, until flustinian made them so 
operate, ipso jure, and under Justinian it no longer made any differ- 
ence Avhether the two debts Averc due from the same set of circmn- 
stances, or Avhether things of the same kind Avero payable, but the 
defendant’s claim Avas to be a causa liquida, i.e. clearly ascortahiable. 
(39, and note.) Justinian alloAved no set-off to an action of deposit. (30.) 

The subject next treated is that of the responsibility of donmd and 
patresfaruiliarum for the contracts or delicts of those in their poAVor. 
What is said is, however, chiefly devoted to the contracts and delicts 
of slaves ; what is to be said as to slaves being, Avith some slight ex- 
ceptions, applicable to sons in 2 )oiestate, (Tit. 7. pr.) 

i. Contracts op persons alieni juris. — If the slave was merely 
the instrument of the master, merely received, e.g., pieces of money 
made in payment, this was not a contract of a person alieni juris at 
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credit for wliat was due of the same kind, as money or wine {;iu cadevb 
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altogether in his action. A honor uni, mupior had also, in sui),ig a 
debtor of the insolvent, to deduct Avhat was due from the insolvent to 
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yet due. Except, perhaps, in this case of tlie (injcvutcirlcts, the two 
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The subject next treated is that of the responsibility of clonmd and 
q)atTesfamiliarum for the contracts or delicts of those in their poAVor. 
What is said is, however, chiefly devoted to the contracts and delicts 
of slaves ; what is to be said as to slaves being, Avith some slight ex- 
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i. Contracts of persons alumni JURis.—If the slave was merely 
the instrument of the master, merely received, e.g., pieces of money 
made in payment, this was not a contract of a person alieni juris at 
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^11. (1, note.) The cases in which the slave did contract may he 
grouped under four heads. 

1. The slave contracts under the directions of the master , — Here 
the praetor gives an action quod jussu against the master for the whole 
of the debt. (1.) 

2. The slave contracts as a magister navis or institor, — The master 
sets the slave up as the master of a vessel, or the keeper of a shop, or 
the conductor of any business. The master thus authorises the slave 
to do all things necessary for his master. Here the praetor gives an actio 
exercitoria or institoria against the master for the whole of the debt. (2.) 

3. The slave trades loith his gpeculium to the Jcnoivledge of the master. 
If debts are to be satisfied and the master is a creditor of the slave, the 
‘peculium and its proceeds are to be divided proportionately between 
him and the other creditors. The master makes the division, and 
if he does not make it fairly, any creditor prejudiced has an actio 
trihutoria against him. (3.) 

4. The slave contracts without the direction or authorisation of the 
master, — Here an action is given against the master, not for the whole 
debt, but 1, so far as he has profited by what the slave has expended, 
and, 2, to the extent of the slave’s peculimit. The action is de peculio 
et in rem verso, and the condemnation is double ; the judge first taking 
into account the profitable outlay, and then the peculium : but from 
the peculium is first deducted what the slave owes the master or any 
•one in his power : unless, indeed, he owes it to a vicarius, who is part 
of the peculium, for deduction would then be useless. (4.) 

The actio exercitoricc or institoria must always be better for the 
•creditor than that de peculio et in rem verso ; for in the former action 
the master is bound for the whole debt. But the actio trihutoria may 
be sometimes more favourable than that de peculio, sometimes less so 
to the creditor, and he must judge which he will bring. In the actio 
trihutoria the creditor gains by there being no deduction made from 
the peculium of that which is due to the master. On the other hand, 
the actio de peculio affects the whole peculium, while the actio tribu- 
toria only affects that part of it engaged in trade. (5.) 

What is said of the slave may be nearly, but not quite, said of 
the son in power. There are three points of difference to be noticed. 
1. A father was bound to the extent of the son’s pjeculmm by the son’s 
becoming a fidejussor, 2. The filmsfctmiUas could be sued civilly, and 
if he was condemned to pay, an actio judicati could be brought against 
the father to the extent of the son’s peculium. There was no corre- 
sponding liability in either of these cases as to the slave, (6, note.) 
8. By the senatusconsultum Macedonianum, ]Drohibiting money to be 
lent to children or grandchildren of either sex in potestate, an action 
was refused for money so lent against the child, either while in potes- 
tate or become s^d juris, and against the paterfamilias. If there was 
any doubt as to the facts, the action was permitted, and the senatus- 
consultum allowed on the ground of an exception. (7.) 
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The actions above mentioned, quod jussii., exercitorui, and de 
lyeculio, &c., were not properly separate actions. They were rather 
modifications of the pmetorian actions under which, according to the 
nature of the contract, the master was sued. In process of time the 
pr^tors permitted not only praetorian actions, but condictions, to be 
brought against the master or father, where, liad he contracted him- 
self, a condiction would have been the appropriate remedy. (8.) 

ii. Delicts op persons alieni juris. -A master could be sued 

under the pnetorian or civil law, according to the origin of the actio' 
(Tit. 8. pr.), for the delicts [noxioi) of the slave, but he had the choice 
of paying the penalty, or giving up the wrongdoer {noxa) (1), to the 
persons injured (Tit. 8. pr., 2), before or after the litis contesiatio (the 
action being arhitraria, i.e. to give the slave up or pay) (Tit. 8. pr.) ; 
and the slave, if given up, became the property of the person injured,, 
unless he could procure money to pay the penalty, and then lie became 
free, even if his new master would have preferred to keep him. (3.) 
The action always followed the person of the delinquent, and was 
brought against his master for the time being, or against the slave if 
he was manumitted ; and so if a freeman became a slave after having 
committed a delict, the actibn was against his master. (5. ) The master 
had no action against his slave for a delict, nor the slave any action 
against his master for injury, nor did any right of action arise subse- 
quently, though the slave was transferred to another master or became 
free ; and if a slave who had committed a delict became tlie property 
of the person injured, the right of action was extinguished. (0.) In 
old times children in iMestate might be abandoned like slaves if they 
committed delicts. In later times this was considered barbarous. The 
son could be sued for the delict, and then an action judicatl brouglit 
against the father to the extent of the son’s pooidin/ni. (7.) 

Faui)aries . — By the Twelve Tables when an animal (gimdrupes , 
extended by interpretation to all animals) of vicious habits did harm 
{];)auq}eTies), the owner miglit, instead of paying for the damage, deliver 
up the animal. (Tit. 9. pr.) If an animal of fierce nature, such as a 
bear, was kept where there was a public way, got loose, and did injury,, 
then, if it was a freeman that was injured, tlie amount of the con- 
demnation was left to the discretion of the judge ; if a slave or any- 
thing else was injured, the condemnation was for double the damage 
done. (1.) 

A delict might consist really of two offences, and then a separate 
action lay for each ; or it might come under two heads of delict, and 
then, although an action lay under each head, tlie plaintiff could o.nly 
recover in the second anything which under that action happened to 
be recoverable beyond what he had recovered in tlie first. (1, note.) 

The discussion of the heads of actions is now interrupted to notice 
two points of procedure. 

Bepbesentation in Suits.— Under the old law one man could 
not sue in the name of another. To this rule there were exceptions 
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in tlie cases of, 1, an actio 2 ^opularis ; 2,' an assertio Ubertatis ; o, 
actions brought by tutors for their pupils. 4. The lex Hostilia per- 
mitted an actio furti to be brought in the names of (^i^) persons in 
captivity ; {h) persons absent on the service of the State ; (c) those in 
the tutela of such persons. (Tit. 10. pr.) Subsequently this rule was 
relaxed, and a person was allowed to appear in a suit ; as (1) a cog- 
nitor ; (2) a procurator. The cognitor had to be appointed formally 
and in the presence of the adversary. When sentence was given, the 
actio jndicati lay against, not the cognitor, but the party to the suit. 
The procurator, whose introduction was of a later date, was appointed 
by simple mandate and without communication with the adversary, 
and originally acted in his own name, giving security that the party in 
the suit for whom he was acting would ratify -what he did, and, if he 
was acting for the defendant, that the sentence should be carried out. 
A person desirous of representing another might be admitted to act as 
negotiorum gestor, although he could not show his mandate, if he gave 
security. The actio juclicati was given for or against the procurator. 
At a later period, if the mandate -was clearly proved, the x^rocurator 
was considered to represent his prmcipal ; and this was extended to 
the ease of a negotiorum gestor, who, acting at first without authority, 
afterwards showed that his x^i’hicipal ratified his action. The actio 
judicati was then given for or against the principal, and the procurator 
was in the position of the cognitor (Tit. 10. -gv., note), only that the 
mode of his appointment was not necessarily formal or made in the 
Xiresence of the adversary. (1.) The tutor or curator represented the 
pupil or adolescent, to, or against, whom the actio jucUcati was given, 
unless the tutor or curator had intervened unnecessarily, and then it 
was given to or against him. (2.) 

Giving- Secueity. — There were certain securities exacted horn the 
parties to suits or their representatives. Considerable changes in this 
respect were made by Justinian. We have to consider, 1, whether the 
action was real or personal ; 2, whether the party appeared personally 
or by a representative ; 3, the law before and after Justinian. (Tit. 
11. pr.) 

i. Before Justinian. (A) The ctction is in rem. 

{ci) The plaintiff had to give no security. The procurator of the 
X^laintiff, while still looked on as a simple mandatary, had to give security, 
Qxm ratam dominum (the party was termed domimis litis) hahiturum, 
i.e. that the plaintiff would not bring another action in his own name. 
The cognitor and the procurator, when the procurator came to be looked 
on as a mere representative, had to give no security. The tutor or 
curator had to give security, Qxm ratam dominum habiturum ; but this 
security was, as regards these persons, often dispensed with, when they 
W'ere xffaintiffs. (Tit. 11. pr.) 

(5) The defendant had to give the ccmtio fudicatum solid, that he 
wnuld either restore the thing or pay its value (litis cestimatio). If he 
did not give this security, the plaintiff, if willing to give it, Avas put by 
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an interdict in possession of tlie thing. The jiullcatitm solvi contained 
three clauses : 1, de re judicata, that the thing should be given up or 
its value paid ; 2, de re dcfendenda, that the defendant would properly 
defend the action, and appear and receive the sentence of the judge ; 
3, de dolo 'iualo, that there should be no dolus mains, e.g. the thing 
should not be restored in a deteriorated condition. The defendant as 
well as his surety gave the cantlo judicatnni solvi in order that the 
plaintiff might have the easy remedy of suing on a stipulation. Natu- 
rally, as the defendant had to give this ccmtio, his representative had. 
(Tit. 11. pr.) 

[B] The action is in personam, 

(a) As to the plaintiff the rules are the same as wlien the action is 
in rem. 

[h) The defendant, appearing personally, had not, unless in some 
exceptional cases, to give the ccmtio judicaticm sold. If he appeared 
by a cognitor, the defendant had to give the judica turn sold on beljalf 
of the cognitor. If he appeared by a procurator, tlie procurator, while 
still a mandatary, had himself to give the judiccUiim sold. (1.) 

ii. 'Under Ji(Miiiicm>.--~~Theve was, under Justinian, no difference 
whether the action was real or personal. Tlie plaintiff a.ppearing p(.‘r- 
sonally had to give no security. TJie defendant axipearing personally 
liad not, in either a real or a personal action, to give the jmlicatnm 
sold; but, in both, he had to engage that ho would appear and receive 
the sentence of the judge. If, however, he was a vlr illustris, it was 
enough that he engaged to do tliis by oatli, cauilo j'uratoria, or e^"en 
by a simple promise. (2.) 

If the plaintiff appeared by a procurator, wliose mandate was regis- 
tered officially, or given by the plaintiff personally before tlie judge, the 
procurator had to give no security. If the plaintiff appeared by a 
procurator not so appointed, the procurator had to give seciulty 
rem ratam dominimi hcdntnrum ; and this rule applied to tutors and 
curators. (3.) 

If the defendant appeared by a procurator, whom he appointed per- 
sonally before the judge, the procurator had not to give security, but the 
defendant had to bind himself, on behalf of the procurator, to all the 
tliree clauses of the jndiccctum .sold. If lie appeai-ed by a procin-ator 
not appointed before the judge, both the procurator and tlie defend ;int, 
n>s fidejussor of the procurator, had to give the jifdicudnm sold, with all' 
its three clauses made binding on each. le defendant further, wlietlier 
the procurator was appointed before the judge or not, had, as a guai'antee 
for the jmUcadnin solvi, to subject all his property to a Irypotliec. ^.riiis 
obligation passed to his heirs, and he had also to give security tliat 
he himself would appear personally to receive tlie sentence of the 
judge. (4.) 

If the defendant did not appear, but some one volunteered to defend 
the action for him, this was allowed, if this voluntary defiensor gave 
semiity judica/lum solvi. (5.) 
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The subject of actions is resumed, and concluded, by noticing two 
more distinctions. 

1. Actiones PEEPETUis, TEMPOEAEEs.— Actions differed in the time 
during which they could be brought. Actions arising from the law, or a 
se7zat26Sco?zsuU'2im, or constitutions, were ]?erpetucB, i.e. could be brought 
without limit of time, until Theodosius II. imposed a general limit of 
thirty years on all actions real or personal, a limit subsequently, in 
some few exceptional instances, as in that of actions on hypothec, ex- 
tended to forty years. Praetorian actions were annual, i.e. must be 
brought before the close of an annus utilis from the time when they 
could first have been brought. To this, however, there were so many 
exceptions that we may say that prsetorian actions also were im'jyetum, 
except when they were penal (the actio furti manifesti being, how- 
ever, perpetual), or when they were for the value of the thing, but 
were in opposition to, not in extension of, the civil law, like the actio 
in rem rescissoria. (Tit. 12. pr.) 

2. Actions PASSiNa to oe against the Heie. — It is only penal 
actions that are to be noticed, as all other actions passed to and against 
the heir. Penal actions do not pass against the heirs of the wrong- 
doer, except to make them accomit for any benefit they may have 
derived from the delict. But penal actions do pass to the heir of the 
person injured, except in such cases as that of injuriaricni (personal 
insult). After the litis contest atio, however, all penal actions pass 
both to and against the heir. (1.) 

Finally, it may be remarked that all actions are ahsolutorice, that 
is, if, after the proceedings have commenced, the formula has been 
given, or an equivalent stage reached, the defendant satisfies the 
plaintiff, the judge must absolve the defendant, and need not go on in 
any case to give sentence. (2.) 

Exceptions. — If the plaintiff’s action is well founded, but there is 
any reason why it is unjust that it should be effective against the de- 
fendant, he can avoid its effect by the introduction of an exception, 
allowed by some particular law, or by the praetor (Tit. 13. 7), into the 
formula while the formulary system lasted. In actions honm fidei it 
was not necessary that the exception should be pleaded, as the judex 
took cognisance of all matters that would form the groundwork of an 
exception. In other actions, actiones stricti juris, in fachim, ctrhi- 
trarice, including actions in rem (Tit. 13. 4), and penal, the exception 
bad to be pleaded, and the defendant had to prove it, just as the 
plaintiff had to prove his case. Under Justinian an exception meant 
any defence other than a denial of the subsistence of the alleged right 
of action. (Tit. 13. pr. note.) 

The following instances of exceptions are given, and are all supposed 
to be pleaded to an action ex stijpulatu* 1. iError, a mistake not as 
to the subject of the stipulation, but as to some fact which was not 
known to the defendant, and which, if known, would have prevented 
his promising; 2, metus causa, a general exception, fear caused by 
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any one ; 8 , doU onali, tlie bad faith of the plaintiff himself, either 
when the obligation was formed or subsequently ; 4, in factum, that 
is, the priBtor merely stated a circumstance which, if established, was 
to bar the action of such exceptions. (1.) The following examples of 
exceptions in factum are given : — (a) Fecunicc non nuvicratce, when a 
person agreeing to lend money, and stipulating for its repayment, does 
not really pay it. Here the plaintiff had to prove that he had really 
paid the money, but the exception could only be pleaded within five 
years before Justinian, and two years under Justinian (2) ; (h) j) act I 
convcnti, when the plaintiff has agreed not to demand payment, but 
the contract, as being verbis or rc, could still be sued on (8) ; (c) jnris- 
jurandi, when, the plaintiff having challenged the defendant, and the 
defendant having denied his liability, the plaintiff went oir with the 
action. (4.) The cxcaptio doli mali covered all cases of exceptions in 
factum, and might be pleaded in lieu of them, except that, as its being 
found true carried infamy with it, the magistrate would not allow it 
to be employed when the plaintiff was a patron or ascendant (1, note) ; 
5, rei judicatcd, that judgment had already been given in the matter, 
it being necessary that there should have been in the former action the 
same subject matter of litigation, the same quantity, the same right, 
the same ground of action, the same parties. If the former action was 
a judicium legitwmmi in ]m'sonam with an intentio juris civills, the 
right of action was extinguished, and no exception was necessary. If 
it was a judicium Icgitimum in reni, or in factum, or was a judiciiiin 
imperio continens, the right of action not being extinguished by nova- 
tion, the exceptio rei judicake Avas necessary to stop tlie second action. 
Under Justinian the exception was in every case necessary. Gains 
also mentions the exceptio rei in judicium dedticks, i.e. that the case 
was already before the tribunal, the time Avithin which sentence was 
obliged to be given not Iiaving elapsed. (5, note.) 

Exceptiones perpeUm, tem'povarice, peremptorud, Ex- 

ceptions Avere either perpetucd, i.e. could be used by the defendant 
Avithout restriction of time, or tc7nporari(e, i.e. were subject to such a 
restriction ; and they were peremptorice, i.e. put an end to tlie litiga- 
tion, or d/llatorice, i.e. only stopped it for a time. (8.) Perpetual ex- 
ceptions Avere ahvays peremptory ; as instances are given tlie exceptions 
doli mali, metus causa, and conventi, if the agreement lias been 
tliat no demand shall be at any time made. Temporally exceptions 
were always dilatory. As an instance is given tliat of p)acti conmnii, 
Avhen the agreement has been that no demand shall be made during a 
given time, e.g. five years. If he sued before the five years had elapsed, 
the plaintiff might be repelled by an cxccptio. Previously, if the 
plaintiff was thus repelled, he Avas guilty of plus-peiitio in regard of 
time, and could take no further proceedings. Under a constitution of 
Zeno, the plaintiff suing prematurely had to wait twice as long as he 
ought to have waited, and he must reimburse the defendant for all 
losses sustained through the demand being premature. (10.) As 
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another instance, Gains gives the exceptio litis clwicluce given to repel 
a plaintiff suing under the same pr^torship for another part of a thing 
(10, note), for one part of which he had already sued. Some dilatory 
■exceptions have regard, not to the thing sued for, but to the person, as 
when objection was taken to a procurator, that he or she was a soldier 
or a woman, as neither could act as procurator, or that he was an 
improper person, as having been stamped with infamy; but Justinian 
did away with exceptions on this last' ground. (11.) 

Prescriptions, — Gains notices prescriptions after noticing exceptions, 
i.e. limitations of the action entered on behalf of the plaintiff, as, for 
example, to confine the action to so much of the p)laintifi: ’s right as 
had produced an existing liability, or for the defendant, as the prce- 
scriptio longi temporis ; but prescriptions for the defendant had already, 
in the time of Gains, been classed among exceptions. (11, note.) 

Eeplications. — There might be an exce^Dtion to an exception, i.e. 
there might be grounds on which the exception, although founded on 
fact, could not be allowed to operate, as if an agreement had been 
made not to sue, and then this agreement had been rescinded. In this 
case a replication that the agreement had been rescinded would be 
inserted, to do away with the effect of the exceptio pacti coiiventi (Tit. 
14. pr.), and so there might be a dwplicatio (1) to a replication and 
there might be even, if necessary, a triplication (2.) 

Exceptions may be divided into rei cohcerentes, affecting the rights 
to claim, as the exceptio doU mali, or the exceptio pacti conventi, -when 
it was a general pact not to sue; and personce colmrentes, protecting 
the debtor personally, as the exceptio pacti conventi, when it was a pact 
not to sue the particular debtor. As a general rule, the ficlejussores of 
the defendant could use all the exceptions the defendant could use ; but 
this was not universally true of exceptiones cohcerentes personce. For a 
debtor who had made a cessio honorimi was protected from the actions 
of his creditors by the exception nisi cesserit honisn which was personce 
colicerens ; but his fidejussores could not use this exception, as the very 
object of their suretyship was to guard against the debtor not being 
able to pay. (4, note.) 

Intekdicts. — We now come to what became a preliminary step 
under the praetorian system to the commencement of one kind of actions, 
those that regarded possession and quasi-possession, i.e. the possession 
of servitudes. (Tit. 15. pr.) The praetor issued an interdict or decree 
regulating possession, and then, if the facts on which the applicant relied 
were contested by the other party, the praetor threw the decree into 
the shape of an action to be decided accordmg to the real facts. Probably 
the praetor interfered by interdict to protect and determine possession 
before he gave actions to try the right to possession, and not miprobably 
the interests arising out of the possession of the ager puhlicus may have 
first suggested the praatorian intervention by interdicts. Gradually the 
action was regarded as the point of real importance, although, as the 
granting of the action depended on the rules as to interdicts, the study 
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of these rules preserved its importance. By the time of J ustinian inter- 
dicts had become wholly obsolete, and all questions as to possession 
were determined by actions without recourse being had to the prelimi- 
nary step of interdicts. 

The interdict was issued by the magisterial authority of the prjotor,. 
and interdicts always bore traces of their origin in two ways. 1. First 
issued as special edicts to meet special cases, they wore afterwards issued 
under standing regulations incorporated in the prK3torian edict, but they 
were always, perliaps, theoretically grounded on infractions of publio 
order, and the time in which some possessory interdicts had to be applied 
for (one year) connects them with the law of delicts. 2. They were all, 
directly or indirectly, connected with possession, with keeping thingB 
as they ought to he. (Tit. 15. pr., note.) 

They were of three main kinds -(a) Proliibitory, (b) Restitutoryy 
and (c) Exliibitory. By the first tlio prador ordered something not to 
be done wliicb infringed the use of something public, as a road, or of 
something which, for the sake of public order, ho protected, as tlie right 
of possession of individuals. By tlie second tlie praitor ordered tilings 
to be put into the state they were in before something wrong had been 
done, as, e.g., buildings to be demolished, whicli impeded tlie use of a 
piihlic river or its hanks ; or possession to be given or restored to tlie 
right person. By tlie third the prador ordered the thing or person, if 
it was a person tliat formed the subject of contest, to he produced by 
the person who had got hold of it, so that the claimant might not he 
prejudiced by the thing being concealed. (1.) 

Gains understood as ‘ toproliibit,’ and says tliat prohibi- 

tory interdicts alone ought strictly to be callc<l intorihcts, and interdicts 
of the otlier kinds ought to bo called decreta. Justinian says, all may 
be called interdicts, as he considers iuUmllcera to moan to pronounce 
between two parties, inter duos, (Tit. 15. pr. note.) 

If the interdict Avas proliibitory, the parties in the time of Gains 
bound themselves by a wager, in a sum to be paid by the losing party 
in the action. In tiie case of interdicts restitutory or exhibitoLy, thi.s 
had become obsolete; instead, an actio a-rlntraria was given, and tlie 
judex issued his preliminary order against the party concerned, and, in 
the event of its not being obeyed, gave a condenincUio quanli ca reu 
erat. (8, note.) 

Those interdicts, which distinctly relerred to the possessory rights 
of private persons, were given to acipiire, to retain, or to recover pos- 
session, those to retain possession being proliibitory, and tliose to ac- 
quire or to restore being restitutory. (2.) 

1. Ad^ykcendce possessionis causa , — The chief interdict under this 
head w'as that known as quorum honorum, given to secure the possession 
of an inheritance as a nuiversitas to those whom the prsotor, contrary 
to the rules of civil law, treated as having a right to an inheritance. It 
was given against two classes of persons : (a) persons possessing q)ro 
lierede, i.e. thinking themselves to be the real heirs ; (b) persons pos- 
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■aessing ^ro 2 ^ossessoTe {pi’CEclones)^ i.e. persons merely possessing ..with- 
out any claim of title. It was given against both classes, even if the 
teim of usucapion had run in their favour, and also against them if 
they had through their own dolus malus ceased to possess. (3.) 

This interdict was never given except to a person getting possession 
for the first time, so that restiticas, the word in the formula, must he 
used (as well as the term restitutory applied to interdicts) in a very 
wide sense. (3.) 

Under this head was also giveu the interdictum Salvianum, by 
which an owner of a rural estate got possession of the goods of the 
occupier (and probably even if they had passed into third hands) in case 
•of non-payment of rent. This interdict was a step historically to the 
actio Serviana, (3.) 

2. BctinendcE loosscssionis cnusct. — The two main interdicts under 
this head were those uti ]possidetis and utruhi ^^ossidetis, the former 
applying to immoveables and the latter to moveables. , The Object of 
these interdicts was to determine which of two disputants as to owner- 
ship was entitled to the possession, and to have this point 4eteimmed 
in his favour was of great advantage to a disputant, as he rejL'auied in 
possession if his adversary failed to show^ he w^as the real owner. The 
interdict uti 2 ^ossidetis had to be applied for wdthin a year after the 
possession had been in any way threatened. Previously to Justinian 
"the interdict utruhi 2 ^ossidetis was given to that disputant who himself, 
or by any one through whom he claimed, had been in imssession during 
the greater part of the preceding year. Under Justiniaii ' 

tn the,j>ipg^^ of the litis contestatlo, 

provided (which had always been a condition as to both interdicts) that 
lie had not obtained his possession as against his adversary vi, clam, 
or prccario, the last term meaning by permission, and at the will, , of 
the adversary. (4.) 

Only persons having civilis 2 ^ossessio or naturalis 2 ) 0 ssessi 0 j with the 
animus of ownership, could obtain these interdicts. Persons simply in 
■possessione, detaining the thing without the animus 2 ^ossidcndi, could 
not obtain them, but the person onbehalf of whom such persons were in 
•possessione, possessed through them : thus the owner possessed through 
the tenant, or the depositor through the depositary, or the lender 
through the borrow^er. Without the animus there can be no interdictory 
possession, but if a person has the animus he need not always have the 
corporeal detention, as, for exam|)le, if a man uses in the season an 
alpine pasture and leaves it when the season is over with the intention 
of returning to it, still possesses it. (5.) 

3. Beciperandcc possessionis causa. — The mam interdict mider this 
liead was that unde vi. Here, there having been an illegal use of vio- 
lence, the wrongdoer had to restore possession, although the person to 
whom he restored it had himself got it horn him vi, clam, or preeario. 
In the days of the Republic there had been a distinction according to the 
kind of violence used. If the violence had been ordhiary (quotidiana). 
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The first step in an action was the vocatio in jus ^ the summons to the 
defendant to appear before the magistrate. Children, however, cannot 
summon ascendants, nor freedmen patrons or the children or ascendants 
of patrons, without having first received the permission of the pr^tor. 
If they act without this permission, they are liable to a fine of fifty 
solidi, (3.) 

2. The Office of the Judge. — The Institutes first lay down the 
general duty of the judge, which is to judge according to the law, the 
constitutions, and customary usage. (Tit. 17. pr.) If the judge gave 
a sentence wrong on the face of it, or fixed the condemnation below 
what the praetor had fixed it, the sentence was void and no appeal 
was necessary. If the judge was supposed to be wrong otherwise, notice 
of appeal had to be given within two days (or, if the defendant had ap- 
peared by a procurator, three days), enlarged by Justmian to ten days. 
The Emperor was the final judge of appeal, but Hadrian made the 
decisions of the Senate final, and Constantine those of the prEetorian 
prEcfect. 

Secondly, the Institutes point out what judgment ought to be given 
in certain actions : 

(a) In a noxal action the judge ought to state the condemnation by 
ordering a sum to be paid, or the noxa abandoned. (1.) 

(5) In a real action, if he determines against the claimant, he ought 
to absolve the possessor ; if against the possessor, he ought to order the 
thing audits fruits to be given up, and, after the time of Hadrian, all the 
fruits consumed had to be accounted for, whether the possession was 
hona fide or mala fide, if the thing possessed was an inheritance. Before 
Hadrian as to inheritance, and before and after his time as to single 
objects, the rule was that a hona fide possessor had to account for fruits 
after the bringing of the action, the mala fide possessor for all. If the 
possessor showed that he could not give up the possession at once, he 
obtained a delay on giving security to give up within a time allowed 
him. (2, and note.) 

(c) In an action acl exhihendum the defendant must exhibit the 
thing, his title to it, and everything derived from it, as e.g. the fruits^ 
since the bringing of the action ; nor will usucapion accomplished sub- 
sequently avail him. If he states that he cannot exliibit at once, he 
can obtain a delaj’ on giving security, but if he neither exhibits nor 
gives security, he is to be condemned in an amount representing the 
interest of the plaintiff in having the thing exhibited at once. (3.) 

{d, e, f) In the actions familice erciscundce, conwiuni divi- 
dundo, and finium regundorum, the judge ought, if he gives to one 
more than to another, and one thus receives more than another, to 
make this favoured person pay a pecuniary equivalent. (4, 5, 6.) In the 
action finium regundorum, a person ought to be condemned who has 
destroyed boundary marks, or opposed, in defiance of the judge’s order, 
the measurement of the land. (6.) 
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SUMMARY. 


Ill all these three actions anything adjudged becomes at once the 
property of the person to whom it is adjudged. (7.) 

Ceimes. — The subject of public prosecutions being altogether outside 
the general subject of the Institutes, which treat of private law (Tit. 18. 
pr.), may be omitted here. A sketch of Roman criminal law is given in 
the last section of the Introduction. 
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Crimes. — The subject of public prosecutions being altogether outside 
the general subject of the Institutes, which treat of private law (Tit. 18 
pr.), may be omitted here. A sketch of Roman criminal law is given iii 
the last section of the Introduction. 
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